
 

 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
RONNIE MAURICE STEWART, et al., ) 

) 
Plaintiffs, ) 

) 
v.      )  Civil Action No. 1:18-cv-152 (JEB) 

) 
ALEX M. AZAR II, et al.,  ) 

) 
 Defendants.    ) 
       ) 
 

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ NOTICE REGARDING THEIR 
MOTION TO TRANSFER  

 
Contrary to the Government’s recent suggestions, see ECF No. 34 (Notice on Transfer 

Mot.), Kentucky’s intervention in this suit does not change the factors this Court considers in 

deciding the Government’s pending motion to transfer, much less alter the proper result.  Those 

factors weigh decisively against transfer, and this Court should deny the Government’s motion. 

Kentucky’s recent intervention and its prior amicus brief in support of transfer add nothing 

to this Court’s analysis.  See ECF Nos. 25 (Ky. Amicus Br.), 30 (Mot. to Intervene).  In moving 

for transfer, the Government made several representations about Kentucky’s interests and 

convenience.  ECF No. 6 at 15-21 (Mot. to Transfer).  Kentucky has parroted those representations 

in its own filings, see Ky. Amicus Br.; Mot. to Intervene, but they are no more persuasive now 

than they were then.  Kentucky’s asserted stake in this suit does not trump or in any way diminish 

the nation’s compelling interest in policing the actions of high-ranking officials in the Executive 

Branch, especially where those actions jeopardize the ability of millions of low-income Americans 

to access healthcare.  See ECF No. 15 at 11-16 (Opp’n to Mot. to Transfer).  And where national 

interests are at stake, the plaintiff’s chosen forum is entitled to great weight.  Moreover, arguments 
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about Kentucky’s convenience ring hollow; the Commonwealth and its Governor frequently 

litigate in this forum and even voluntarily inject themselves into litigation here.1 

Courts in this district have repeatedly denied transfer motions notwithstanding intervention 

by a party who favors transfer.  See, e.g., Sierra Club v. Van Antwerp, 523 F. Supp. 2d 5, 13-14 

(D.D.C. 2007) (granting motion to intervene but denying motion to transfer); The Wilderness Soc. 

v. Babbitt, 104 F. Supp. 2d 10, 15 (D.D.C. 2000) (same, and noting with respect to the convenience 

factor that the intervenors “litigated in the District of Columbia before with some frequency”).  

The Government entirely mischaracterizes Sierra Club v. Flowers, 276 F. Supp. 2d 62, 71 (D.D.C. 

2003), by suggesting that the court granted transfer in that case because the intervening parties 

resided in the proposed transferee district.  Notice on Transfer Mot. at 2.  In fact, the court found 

“a strong local interest” justifying transfer because the case challenged decisions made entirely in 

Florida about land and natural resources located exclusively within Florida.2  Flowers, 276 F. 

Supp. 2d at 71; see also Oceana, Inc. v. Pritzker, 58 F. Supp. 3d 2, 11 (D.D.C. 2013) (explaining 

the unique local interest analysis that applies to such cases because “land and resources are of 

particular interest to the state in which they are found”).  At no point in its local interest analysis 

did the Flowers court even reference intervention, and it certainly did not give intervention 

dispositive weight, as the Government suggests.  276 F. Supp. 2d at 70-71.   

                                                 
1 See, e.g., Alabama v. PHH Mortg. Corp., No. 1:18-CV-00009 (D.D.C. filed Jan. 3, 2018) 
(ongoing action filed by Kentucky as plaintiff); Ohio v. U.S. Dep’t of Interior, No. 1:17-CV-00108 
(D.D.C. 2017) (recently resolved action filed by Kentucky as plaintiff); see also Amicus Br. of 
States, Garza v. Harban, No. 1:17-CV-02122 (D.D.C. Jan. 8, 2018), ECF No. 102 (filed by 
Kentucky and Governor Bevin); Proposed Amicus Br. of States, Newdow v. Roberts, No. 1:08-
CV-02248 (D.D.C. Jan. 8, 2009), ECF No. 21-2 (filed by Kentucky). 

2 Moreover, in considering both the private and public factors, the Flowers court relied on the fact 
that the decision-making process took place in Florida and the administrative record was located 
there.  276 F. Supp. 2d at 68-69, 71 (“[T]he decision-making process up to and including the final 
record of decision took place not in Washington but in Florida.”).  Those factors weigh against 
transfer in this case.  
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In short, this coordinated effort by the Government and the Commonwealth of Kentucky 

to maneuver this nationally important case into the courtroom of their choice must fail.  For all the 

reasons set forth in Plaintiffs’ Memorandum in Opposition to Defendants’ Motion to Transfer Case 

to the Eastern District of Kentucky, Plaintiffs respectfully request that the Court enter an order 

denying with prejudice the Government’s motion.  

Dated: April 6, 2018 

Thomas J. Perrelli, D.C. Bar No. 438929 
Ian Heath Gershengorn, D.C. Bar No. 448475 
Devi M. Rao. D.C. Bar No. 1004146 
Samuel F. Jacobson, D.C. Bar No. 1033373 
Natacha Y. Lam, D.C. Bar No. 1030168 
Lauren J. Hartz, D.C. Bar No. 1029864 
Jenner & Block LLP 
1099 New York Avenue, N.W. 
Suite 900, Washington, D.C. 20001 
202-639-6004 
TPerrelli@jenner.com 
IGershengorn@jenner.com 
DRao@jenner.com 
SJacobson@jenner.com 
NLam@jenner.com 
LHartz@jenner.com  
 
Counsel to National Health Law Program 

Respectfully submitted, 

By: /s/ Jane Perkins 
Jane Perkins 
Catherine McKee 
Sarah Somers 
National Health Law Program 
200 N. Greensboro Street, Suite D-13 
Carrboro, NC 27510 
919-968-6308 (x101) 
perkins@healthlaw.org 
mckee@healthlaw.org 
somers@healthlaw.org 
 

/s/ Anne Marie Regan 
Anne Marie Regan 
Cara Stewart 
Kentucky Equal Justice Center 
222 South First Street, Suite 305 
Louisville, KY 40202 
502-468-9403 
859-582-2285 
amregan@kyequaljustice.org 
carastewart@kyequaljustice.org 
 

/s/ Samuel Brooke 
Samuel Brooke 
Emily C.R. Early 
Neil K. Sawhney 
Southern Poverty Law Center 
400 Washington Avenue  
Montgomery, AL 36104 
334-956-8200 
samuel.brooke@splcenter.org 
emily.early@splcenter.org 
neil.sawhney@splcenter.org 
 

Counsel for Plaintiffs

Case 1:18-cv-00152-JEB   Document 39   Filed 04/06/18   Page 3 of 4



 

 
 

 

CERTIFICATE OF SERVICE 

I hereby certify that on April 6, 2018, I electronically filed the foregoing with the Clerk of 

Court by using the CM/ECF system, which will send an electronic notice to the authorized 

CM/ECF filers listed below: 

 
Deepthy Kishore  
U.S. DEPARTMENT OF JUSTICE  
Civil Division, Federal Programs Branch  
P.O. Box 883  
Washington, D.C. 20530  
Phone: (202) 616-4448  
Fax: (202) 616-8470  
Email: deepthy.c.kishore@usdoj.gov  
 
Attorney of Record for Defendants 
 
 
Matthew F. Kuhn, DC Bar No. 1011084  
Office of the Governor of Kentucky 
700 Capital Avenue, Suite 101  
Frankfort, KY 40601  
Phone: (502) 564-2611  
Email: Matt.Kuhn@ky.gov  
 
Counsel for the Commonwealth of Kentucky 
 

 
By:  /s/ Jane Perkins   

JANE PERKINS 
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