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and he will remember that I started raising constitutional questions and objections against this legislation more than 3 months ago during the committee markup, and so has he. 

   This body has spent its time debating the policy of this legislation. This is a terrible piece of legislation that will raise insurance premiums, raise taxes, and limit access to care. 

   Mr. President, I ask unanimous consent that an editorial from yesterday's Wall Street Journal, titled ``Change Nobody Believes In,'' be printed in the Record following my remarks. 

   The PRESIDING OFFICER. Without objection, it is so ordered. 

   (See exhibit 1.) 

   Mr. HATCH. From the standpoint of policy, Mr. President, we should not pass this bill. Perhaps more importantly, from the standpoint of the Constitution, we may not pass it. 

   Much has changed since the founding of this great country, but one thing has not: The liberty we love requires limits on government. It requires limits on government. It always has and it always will. America's founders knew that and built limits into the system of government they established. Those limits come primarily from a written Constitution that delegates enumerated powers to the Federal Government. We must point to at least one--at least one--of those powers as the basis for any legislation we pass. 

   The Constitution and the limits it imposes do not mean whatever we want them to mean. 

   This legislation brings America into completely uncharted political and legal waters and I will not be at all surprised if there is litigation challenging it on constitutional and other grounds. In the Finance Committee, I offered an amendment to add a procedure for the courts to handle constitutional challenges in an expedited fashion. The Finance Committee chairman ruled that amendment out of order so that it could not even be considered. That was his decision, but that means that any future challenges will be handled the old fashioned way, even if that means an extended, rather than an expedited, process. 

   I ask unanimous consent that a memo prepared by the Conservative Action Project be printed in the Record following my remarks. Its signatories include former U.S. Attorney General Edwin Meese; former Congressman David McIntosh; Karen Kerrigan, President of the Small Business and Entrepreneurship Council; and Brian McManus of the Council for Affordable Health Insurance. 

   The PRESIDING OFFICER. Without objection it is so ordered. 

   (See Exhibit 2.) 

   Mr. HATCH. Let me briefly repeat the constitution objections I have been raising for the past few months and which the Senator from Nevada carefully raised this morning. First, the only enumerated power that conceivably can support the mandate for individuals to purchase health insurance is the power to regulate interstate commerce. Since the 1930s, the Supreme Court has expanded this to include regulation of activities that substantially affect interstate commerce. But the key word is activities. Congress has never crossed the line between regulating what people choose to do and ordering them to do it. The difference between regulating and requiring is liberty. I agree with the 75 percent of Americans who believe that the insurance mandate is unconstitutional because Congress's power to regulate interstate commerce does not include telling Americans what they must buy. 

   Second, the financial penalty enforcing the insurance mandate is just that, a penalty. It is not a tax and, therefore, it is constitutional only if the insurance mandate it enforces is constitutional. If it is a tax, it is a direct tax on individuals rather than an excise tax on transactions and, therefore, it violates article I, section 9, of the Constitution which requires that direct taxes be apportioned according to population. 

   Third, the excise tax on high-cost insurance plans, which applies differently in some states than in others, is unconstitutional because it is not uniform throughout the United States as required by article I, section 8. The Supreme Court has said that to be uniform as the Constitution requires, an excise tax must have the same force and effect wherever the subject of the tax is found. Not only is this not the case with this tax, which makes it plainly unconstitutional, but that is exactly the design and intention of those who drafted this legislation. 

   Fourth, the legislation orders states to establish health benefit exchanges which will require states to pass legislation and regulations. If they do not, or even if the Secretary of Health and Human Services believes they will not by a certain date, the Secretary will literally step into each state and establish and operate this exchange for them. This is a direct violation of the division between federal and state government power. The Supreme Court could not have been clearer on this point, ruling over and over that Congress may regulate individuals but may not regulate states. Congress has no authority to order states, in their capacity as states to pass legislation. We have encouraged states to pass legislation, we have bribed them, we have even extorted them by threatening to withhold federal funds. But this legislation simply commandeers states and makes them little more than subdivisions of the federal government. In 1997, the Supreme Court held ``state legislatures are not subject to Federal direction'' and reaffirmed ``categorically'' its earlier holding that ``the federal government may not compel the states to enact or administer a federal regulatory program.'' That should be clear enough for Senators to understand here in this body. 

   I was amazed to learn that when President Franklin D. Roosevelt chose Frances Perkins as his Secretary of Labor, they discussed social policy legislation including health insurance. As Secretary Perkins later described it, they agreed that such legislation would pose ``very severe constitutional problems,'' including fundamentally altering federal-state relationships. That is why the Social Security Act relies on the payroll tax. Even the Roosevelt administration, which oversaw the most dramatic expansion of Federal power in our Nation's history, would not go as far as the legislation before us today would go. 

   Should this legislation become law, there would be nothing that the federal government could not do. Congress would be remaking the Constitution in its image, rather than abiding by the Constitution's limits as liberty requires. There must come a time when we say that the political ends cannot justify the constitutional means, that the Constitution and the liberty it protects are more important than we wonderful Members of Congress are. 

   That time is now, and that is why we will vote to sustain this constitutional point of order. 

   I wish to personally thank and congratulate the distinguished Senator from Nevada for his work on this issue, for his work on the committee, because he was one of the more energetic and more capable people on the committee in raising some of these very important issues such as this constitutional set of issues we have been discussing over this short period of time today. I am grateful for him, I am grateful he has raised it, and I am grateful to be able to be here on the floor to support him in his raising of this constitutional point of order when he chooses to do so. 

   I yield the floor. 

