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VII. SEVERABILITY

We now turn to whether the individual mandate, found in _U.S.C. 8 5000A, can be severed from
the remainder of the 975—page Act.

A. Governing Principles

17 In analyzing this question, we start with the settled premise that severability *1321 is
fundamentally rooted in a respect for separation of powers and notions of judicial restraint. See
Ayotte v. Planned Parenthood of N. New Eng., 546 U.S. 320, 329-30, 126 S.Ct. 961, 967-68,
163 L.Ed.2d 812 (2006). Courts must “strive to salvage” acts of Congress by severing any
constitutionally infirm provisions “while leaving the remainder intact.” 1d. at 329, 126 S.Ct. at
967-68. “[T]he presumption is in favor of severability.” Regan v. Time, Inc., 468 U.S. 641, 653,
104 S.Ct. 3262, 3269, 82 L.Ed.2d 487 (1984).

In the overwhelming majority of cases, the Supreme Court has opted to sever the constitutionally
defective provision from the remainder of the statute. See, e.g., Free Enter. Fund v. Pub. Co.
Accounting Oversight Bd., 561 U.S. ——, ——, 130 S.Ct. 3138, 3161-62, 177 L.Ed.2d 706
(2010) (holding tenure provision severable from Sarbanes—Oxley Act); New York v. United
States, 505 U.S. at 186-187, 112 S.Ct. at 2434 (holding take-title provision severable from Low-
Level Radioactive Waste Policy Amendments Act of 1985); Alaska Airlines, Inc. v. Brock, 480
U.S. 678, 684-97, 107 S.Ct. 1476, 1479-86, 94 L.Ed.2d 661 (1987) (holding legislative veto
provision severable from Airline Deregulation Act of 1978); Chadha, 462 U.S. at 931-35, 103
S.Ct. at 277476 (holding legislative veto provision severable from Immigration and Nationality
Act); Buckley v. Valeo, 424 U.S. 1, 108-09, 96 S.Ct. 612, 677, 46 L.Ed.2d 659 (1976) (holding
campaign expenditure limits severable from public financing provisions in Federal Election
Campaign Act of 1971).

Indeed, in the Commerce Clause context, the Supreme Court struck down an important provision
of a statute and left the remainder of the statute intact. In Morrison, the Court invalidated only
one provision—the civil remedies provision for victims of gender-based violence. Morrison, 529
U.S. at 605, 627, 120 S.Ct. at 1747, 1759. The Supreme Court did not invalidate the entire
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VAWA—or the omnibus Violent Crime Control and Law Enforcement Act of 1994, of which it
was part—even though the text of the two bills did not contain a severability clause.

As these cases amply demonstrate, the Supreme Court has declined to invalidate more of a
statute than is absolutely necessary. Rather, “when confronting a constitutional flaw in a statute,
we try to limit the solution to the problem.” Ayotte, 546 U.S. at 328, 126 S.Ct. at 967. Because
“[a] ruling of unconstitutionality frustrates the intent of the elected representatives of the
people,” courts should “act cautiously” and “refrain from invalidating more of the statute than is
necessary.” Regan, 468 U.S. at 652, 104 S.Ct. at 3269.

The Supreme Court's test for severability is “well-established”: “Unless it is evident that the
Legislature would not have enacted those provisions which are within its power, independently
of that which is not, the invalid part may be dropped if what is left is fully operative as a law.”
Alaska Airlines, 480 U.S. at 684, 107 S.Ct. at 1480 (quotation marks omitted) (emphasis added).
As the Supreme Court remarked in Chadha, divining legislative intent in the absence of a
severability or *1322 non-severability clause can be an “elusive” enterprise. 462 U.S. at 932, 103
S.Ct. at 2774.

B. Wholesale Invalidation

18 Applying these principles, we conclude that the district court erred in its decision to invalidate
the entire Act. Excising the individual mandate from the Act does not prevent the remaining
provisions from being “fully operative as a law.” As our exhaustive review of the Act's myriad
provisions in Appendix A demonstrates, the lion's share of the Act has nothing to do with private
insurance, much less the mandate that individuals buy insurance. While such wholly unrelated
provisions are too numerous to bear repeating, representative examples include provisions
establishing reasonable break time for nursing mothers, 29 U.S.C. § 207(r); epidemiology-
laboratory capacity grants, 42 U.S.C. 8 300hh—31; an HHS study on urban Medicare-dependent
hospitals, id. § 1395ww note; restoration of funding for abstinence education, id. 8 710; and an
excise tax on indoor tanning salons, 26 U.S.C. 8 5000B.

In invalidating the entire Act, the district court placed undue emphasis on the Act's lack of a
severability clause. See Florida ex rel. Bondi v. HHS, No. 3:10-CV-91-RV/EMT, 780
F.Supp.2d 1256, 1300-02, 2011 WL 285683, at *35-36 (N.D.Fla. Jan. 31, 2011). Supreme Court
precedent confirms that the “ultimate determination of severability will rarely turn on the
presence or absence of such a clause.” United States v. Jackson, 390 U.S. 570, 585 n. 27, 88
S.Ct. 1209, 1218 n. 27, 20 L.Ed.2d 138 (1968). Rather, “Congress' silence is just that—silence—
and does not raise a presumption against severability.” Alaska Airlines, 480 U.S. at 686, 107
S.Ct. at 1481.

Nevertheless, the district court emphasized that an early version of Congress's health reform bill
did contain a severability clause. Congress's failure to include such a clause in the final bill, the
district court reasoned, “can be viewed as strong evidence that Congress recognized the Act
could not operate as intended without the individual mandate.” Florida v. HHS, 780 F.Supp.2d at
1301, 2011 WL 285683, at *36. The district court pushes this inference too far.

First, both the Senate and House legislative drafting manuals state that, in light of Supreme Court
precedent in favor of severability, severability clauses are unnecessary unless they specifically
state that all or some portions of a statute should not be severed. See Office of Legislative
Counsel, U.S. Senate, Legislative Drafting Manual, § 131 (Feb.1997) (providing that “a
severability clause is unnecessary” but distinguishing a “nonseverability clause,” which
“provides that if a specific portion of an Act is declared invalid, the whole Act or some portion
of the Act shall be invalid”); Office of Legislative Counsel, U.S. House of Representatives,



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008191944&pubNum=708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_967&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_967
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132350&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_3269&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_3269
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987037889&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_1480&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_1480
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129415&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_2774&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_2774
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129415&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_2774&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_2774
https://1.next.westlaw.com/Document/Ib1e2b784c4cd11e093b4f77be4dcecfa/View/FullText.html?listSource=RelatedInfo&docFamilyGuid=Ib1e2b785c4cd11e093b4f77be4dcecfa&originationContext=judicialHistory&transitionType=HistoryItem&contextData=%28sc.DocLink%29#co_anchor_F182025855632
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS207&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_3505000063ea7
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS300HH-31&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1395WW&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS5000B&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131161&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_1218&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_1218
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131161&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_1218&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_1218
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987037889&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_1481&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_1481
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987037889&pubNum=0000708&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_708_1481&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_708_1481
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024497142&pubNum=4637&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_4637_1301&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4637_1301
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024497142&pubNum=4637&originatingDoc=Ib1e2b784c4cd11e093b4f77be4dcecfa&refType=RP&fi=co_pp_sp_4637_1301&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4637_1301

House Legislative Counsel's Manual on Drafting Style, § 328 (Nov.1995) (stating that “a
severability clause is unnecessary unless it provides in detail which related provisions are to fall,
and which are not to fall, if a specified key provision is held invalid”).

Second, the clause present in one early version of the Act was a general severability clause, not a
non-severability clause. See H.R. Rep. No 111-299, pt. 3, at 17 § 155 (2009), reprinted in 2010
U.S.C.C.A.N. 474, 537 (“If any provision of this Act ... is held to be unconstitutional, the
remainder of the provisions of this Act ... shall not be affected.”). Thus, according to Congress's
own drafting manuals, the severability clause was unnecessary, *1323 and its removal should not
be read as any indicator of legislative intent against severability. Rather, the removal of the
severability clause, in short, has no probative impact on the severability question before us.

In light of the stand-alone nature of hundreds of the Act's provisions and their manifest lack of
connection to the individual mandate, the plaintiffs have not met the heavy burden needed to
rebut the presumption of severability. We therefore conclude that the district court erred in its
wholesale invalidation of the Act.

C. Severability of Individual Mandate from Two Insurance Reforms

The severability inquiry is not so summarily answered, however, with respect to two of the
private insurance industry reforms. The two reforms are: guaranteed issue, 42 U.S.C. § 300gg-1
(effective Jan. 1, 2014); and the prohibition on preexisting condition exclusions, id. 8 300g9g-3.
Our pause over the severability of these two reforms is due to the fact that the congressional
findings speak in broad, general terms except in one place that states, as noted earlier, that the
individual mandate “is essential to creating effective health insurance markets in which improved
health insurance products that are guaranteed issue and do not exclude coverage of pre-existing
conditions can be sold.” Id. 8 18091(a)(2)(I). The findings in that paragraph add that if there
were no mandate, “many individuals would wait to purchase health insurance until they needed
care.” Id.

As discussed earlier, a significant number of the uninsured with preexisting conditions
voluntarily tried to buy insurance but were denied coverage or had those conditions excluded,
resulting in uncompensated health care consumption and cost-shifting. Congress also found that
insurers' $90 billion in underwriting costs in identifying unhealthy entrants represented 26% to
30% of premium costs. Id. 8 18091(a)(2)(J). The two reforms reduce the number of the
uninsured and underwriting costs by guaranteeing issue and prohibiting preexisting condition
exclusions. To benefit consumers, Congress has improved health insurance products and
required insurers to cover consumers who need their products the most.

It is not uncommon that government regulations beneficial to consumers impose additional costs
on the industry regulated. These two reforms obviously have significant negative effects on the
business costs of insurers because they require insurers to accept unhealthy entrants, raising
insurers' costs. The individual mandate, in part, seeks to mitigate the reforms' costs on insurers
by requiring the healthy to buy insurance and pay premiums to insurers *1324 to subsidize the
insurers' costs in covering the unhealthy. Further, if there were no mandate, the argument goes,
the healthy people can wait until they are sick to obtain insurance, knowing they could not then
be turned away.

In this regard, our severability concern is not over whether the two reforms can “fully operate as
a law.” They can. Rather, our severability concern is only whether “it is evident” that Congress
“would not have enacted” the two insurance reforms without the individual mandate. Alaska
Airlines, 480 U.S. at 684, 107 S.Ct. at 1480.
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At the outset, we note that Congress could easily have included in the Act a non-severability
clause stating that the individual mandate should not be severed from the two reforms. Under the
legislative drafting manuals, the one instance in which a severability clause is important is where
“it provides in detail which related provisions are to fall, and which are not to fall, if a specified
key provision is held invalid.” Office of Legislative Counsel, U.S. House of Representatives,
House Legislative Counsel's Manual on Drafting Style, § 328; accord Office of Legislative
Counsel, U.S. Senate, Legislative Drafting Manual, § 131. Congress did not include any such
non-severability clause in the Act, however.

It is also telling that none of the insurance reforms, including even guaranteed issue and coverage
of preexisting conditions, contain any cross-reference to the individual mandate or make their
implementation dependent on the mandate's continued existence. See United States v. Booker,
543 U.S. 220, 260, 125 S.Ct. 738, 765, 160 L.Ed.2d 621 (2005) (stating that 18 U.S.C. § 3742(e)
“contains critical cross-references to the (now-excised) § 3553(b)(1) and consequently must be
severed and excised for similar reasons”); Alaska Airlines, 480 U.S. at 688-89, 107 S.Ct. at 1482
(“Congress did not link specifically the operation of the first-hire provisions to the issuance of
regulations.”). Indeed, 8 300gg—3's prohibition on preexisting condition exclusions was
implemented in 2010 with respect to enrollees under 19, despite the individual mandate not
taking effect until 2014. This is a far cry from cases where the Supreme Court has ruled
provisions inseverable because it would require courts to engage in quasi-legislative functions in
order to preserve the provisions. See, e.g., Randall v. Sorrell, 548 U.S. 230, 262, 126 S.Ct. 2479,
2500, 165 L.Ed.2d 482 (2006) (declining to sever Vermont's campaign finance contribution
limits because doing so “would require [the Court] to write words into the statute”); see also
Free Enter. Fund, 561 U.S. at ——, 130 S.Ct. at 3162 (cautioning courts against “blue-
pencil[ing]”).

“[T]he remedial question we must ask” is “which alternative adheres more closely to Congress'
original objective” in passing the Act: (1) the Act without the individual mandate but otherwise
intact; or (2) the Act without the individual mandate and also without these two insurance
reforms. See Booker, 543 U.S. at 263, 125 S.Ct. at 766—67.

As discussed earlier, a basic objective of the Act is to make health insurance coverage accessible
and thereby to reduce the *1325 number of uninsured persons. See, e.g., 42 U.S.C. § 18091(a)(2)
(stating the Act will “increase the number and share of Americans who are insured” and
“significantly reduc[e] the number of the uninsured”). Undoubtedly, the two reforms seek to
achieve those objectives. All other things being equal, then, a version of the Act that contains
these two reforms would hew more closely to Congress's likely intent than one that lacks them.
But without the individual mandate, not all things are equal. We must therefore look to the
consequences of the individual mandate's absence on the two reforms. See Booker, 543 U.S. at
260, 125 S.Ct. at 765 (considering whether excision of one part of statute would “pose a critical
problem”); Regan, 468 U.S. at 653, 104 S.Ct. at 3269 (asking whether “the policies Congress
sought to advance by enacting § 504 can be effectuated even though the purpose requirement is
unenforceable”). In doing so, several factors loom large.

First, the Act retains many other provisions that help to accomplish some of the same objectives
as the individual mandate. See Booker, 543 U.S. at 264, 125 S.Ct. at 767 (“The system remaining
after excision, while lacking the mandatory features that Congress enacted, retains other features
that help to further these objectives.”); New York v. United States, 505 U.S. at 186, 112 S.Ct. at
2434 (“Common sense suggests that where Congress has enacted a statutory scheme for an
obvious purpose, and where Congress has included a series of provisions operating as incentives
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to achieve that purpose, the invalidation of one of the incentives should not ordinarily cause
Congress' overall intent to be frustrated.”).

For example, Congress included other provisions in the Act, apart from and independent of the
individual mandate, that also serve to reduce the number of the uninsured by encouraging or
facilitating persons (including the healthy) to purchase insurance coverage. These include: (1)
the extensive health insurance reforms; (2) the new Exchanges; (3) federal premium tax credits,
26 U.S.C. 8 36B; (4) federal cost-sharing subsidies, 42 U.S.C. § 18071; (5) the requirement that
Exchanges establish an Internet website to provide consumers with information on insurers'
plans, id. § 18031(d)(4)(D); (6) the requirement that employers offer insurance or pay a penalty,
26 U.S.C. § 4980H; and (7) the requirement that certain large employers automatically enroll
new and current employees in an employer-sponsored plan unless the employee opts out, 29
U.S.C. 8 218A, just to name a few.

Second, the individual mandate has a comparatively limited field of operation vis-a-vis the
number of the uninsured. In Alaska Airlines, the Supreme Court found that the unconstitutional
legislative veto provision of the Airline Deregulation Act (permitting Congress to veto the Labor
Secretary's implementing regulations) was severable because, among other things, the statute left
“little of substance to be subject to a veto.” 480 U.S. at 687, 107 S.Ct. at 1481. The Supreme
Court noted the “ancillary nature” of the Labor Secretary's obligations and the “limited
substantive discretion” afforded the Secretary. *1326 Id. at 688, 107 S.Ct. at 1482. Thus, the
limited field of operation of an unconstitutional statutory provision furnishes evidence that
Congress likely would have enacted the statute without it. Cf. Booker, 543 U.S. at 249, 125 S.Ct.
at 759 (considering whether “the scheme that Congress created” would be “so transform[ed] ...
that Congress likely would not have intended the Act as so modified to stand”).

Here, as explained above, the operation of the individual mandate is limited by its three
exemptions, its five exceptions to the penalty, and its stripping the IRS of tax liens, interests, or
penalties and leaving virtually no enforcement mechanism. Even with the mandate, a healthy
individual can pay a penalty and wait until becoming sick to purchase insurance.

Further, the individual mandate's operation and effectiveness are limited by the fact that,
although the individual mandate requires individuals to obtain insurance coverage, the mandate
itself does not require them to obtain the “essential health benefits package” or, indeed, any
particular level of benefits at all. Although the chosen term “minimum essential coverage”
appears to suggest otherwise, when the lofty veneer of the term is stripped away, one finds that
the actual “coverage” the individual mandate deems “essential” is nothing more than coverage
“essential” to satisfying the individual mandate.

The multiple features of the individual mandate all serve to weaken the mandate’s practical
influence on the two insurance product reforms. They also weaken our ability to say that
Congress considered the individual mandate's existence to be a sine qua non for passage of these
two reforms. There is tension, at least, in the proposition that a mandate engineered to be so
porous and toothless is such a linchpin of the Act's insurance product reforms that they were
clearly not intended to exist in its absence.

We are not unmindful of Congress's findings about the individual mandate. But in the end, they
do not tip the scale away from the presumption of severability. As observed above, the findings
in 8 18091(a)(2) track the language of the Supreme Court's Commerce Clause decisions. But the
severability inquiry is separate, and very different, from the constitutional analysis. The
congressional language respecting Congress's constitutional authority does not govern, and is not
particularly relevant to, the different question of severability (which focuses on whether
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Congress would have enacted the Act's other insurance market reforms without the individual
mandate).

An example makes the point. Section 18091(a)(2)(H) of the same congressional findings
provides:

Under the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1001 et seq.), the
Public Health Service Act (42 U.S.C. 201 et seq.), and this Act, the Federal Government has a
significant role in regulating health insurance. The requirement is an essential part of this larger
regulation of economic activity, and the absence of the requirement would undercut Federal
regulation of the health insurance market.

42 U.S.C. 8 18091(a)(2)(H). By its text, § 18091(a)(2)(H) states that the individual mandate is
essential to “this larger regulation of economic activity”—that is, “regulating health insurance,”
which it does *1327 through ERISA and the Public Health Service Act. If applied to severability,
this would mean that Congress intended the individual mandate to be “essential” to, and thus
inseverable from, ERISA (enacted in 1974) and the entire Public Health Service Act (or at least
all parts of those statutes that regulate health insurance). This is an absurd result for which no
party argues.

These congressional findings do not address the one question that is relevant to our severability
analysis: whether Congress would not have enacted the two reforms but for the individual
mandate. Just because the invalidation of the individual mandate may render these provisions
less desirable, it does not ineluctably follow that Congress would find the two reforms so
undesirable without the mandate as to prefer not enacting them at all. The fact that one provision
may have an impact on another provision is not enough to warrant the inference that the
provisions are inseverable. This is particularly true here because the reforms of health insurance
help consumers who need it the most.

In light of all these factors, we are not persuaded that it is evident (as opposed to possible or
reasonable) that Congress would not have enacted the two reforms in the absence of the
individual mandate. In so concluding, we are mindful of our duty to “refrain from invalidating
more of the statute than is necessary.” Regan, 468 U.S. at 652, 104 S.Ct. at 3269; see also
Booker, 543 U.S. at 258-59, 125 S.Ct. at 764 (“[W]e must retain those portions of the Act that
are (1) constitutionally valid, (2) capable of functioning independently, and (3) consistent with
Congress' basic objectives in enacting the statute.” (quotation marks and citations omitted)). And
where it is not evident Congress would not have enacted a constitutional provision without one
that is unconstitutional, we must allow any further—and perhaps even necessary—alterations of
the Act to be rendered by Congress as part of that branch’s legislative and political prerogative.
See Free Enter. Fund, 561 U.S. at ——, 130 S.Ct. at 3162 (“[S]uch editorial freedom—far more
extensive than our holding today—belongs to the Legislature, not the Judiciary. Congress of
course remains free to pursue any of these options *1328 going forward.”). We therefore sever
the individual mandate from the remaining sections of the Act.
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