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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

WICHITA FALLS DIVISION 
 
 
TEXAS, § 
KANSAS, § 
LOUISIANA, § 
INDIANA, § 
WISCONSIN, and § 
NEBRASKA, § 
 § 
 Plaintiffs, § 
 § 
v. § CIVIL ACTION NO. 7:15-CV-00151-O 
 § 
UNITED STATES OF AMERICA, § 
UNITED STATES DEPARTMENT § 
OF HEALTH AND HUMAN § 
SERVICES, ALEX AZAR, § 
in his Official Capacity as § 
SECRETARY OF HEALTH AND § 
HUMAN SERVICES, UNITED § 
STATES INTERNAL REVENUE § 
SERVICE, and DAVID J. KAUTTER, § 
in his Official Capacity as § 
ACTING COMMISSIONER OF § 
INTERNAL REVENUE, § 
 § 
 Defendants. § 
 
 

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION TO 
STAY ISSUANCE OF FINAL JUDGMENT 

 

Plaintiffs do not concede and, in fact, contest Defendants’ arguments 

suggesting that the math will be complicated or that further proceedings are 

necessary. However, for the reasons explained herein, Plaintiffs concur that an 

interlocutory appeal under 28 U.S.C. § 1292 is appropriate and request that the court 

certify its August 21, 2018 order (ECF No. 100) and all prior rulings for that purpose. 

Plaintiffs oppose Defendants’ motion to the extent it seeks a stay of all proceedings 

in this case, because today Plaintiffs will file a motion for leave to amend the 

operative complaint so they can seek immediate injunctive relief against the 2018 
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HIPF that IRS intends to collect by October 1, 2018. 

Calculating the HIPF 

Calculating the HIPF is easy. MCOs report their net premiums to IRS on a 

Form 8963. This spreadsheet-style form makes it easy to discern which premiums 

relate to Medicaid or CHIP. Once the IRS collects all of the Form 8963s, it employs 

the below simple formula, which it shows to the entities in a preliminary fee notice 

(called a letter 5066C), for example: 

Net premiums for Hypothetical MCO 
$100,000,000,000.00 

÷ 
$715,204,048,191.34 

Aggregate net premiums written taken for all covered entities 
(actual denominator used by IRS for 2018) 

× 
$14,300,000,000.00 
Total HIPF for 2018 

= 
$1,999,429,398.67 

Hypothetical MCOs Share of 2018 HIPF 
A copy of an actual 2018 HIPF Letter 5066C is attached (with sensitive taxpayer 

information redacted) for the benefit of the Court as Exhibit A. If the first (or top) 

number of the formula is reduced, and premiums for Medicaid and CHIP are 

appropriately removed, recalculating this formula is simple. 

Plaintiffs have appropriately, and precisely, calculated the HIPF they have 

been required to pay. Defendants fail to identify incorrect calculations, but speculate, 

without basis, that the calculations are either wrong or too complicated to be done to 

this point. Neither basis is sustainable. 

Contribution by the Federal Government is Irrelevant 

While Defendants contend that a portion of any disgorgement belongs in their 

hands, that issue is not before the Court. Defendants have not pled any form of 
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contribution defense, or mitigation defense, as the Court previously noted. ECF No. 

88 at 15 n.28. Because the Defendants have not pled anything, there is simply no 

jurisdictional basis for the Court to act upon any form of contribution request by 

Defendants. 

By raising a question of contribution, Defendants attempt to conflate the 

simple process before the parties. What is clear and undisputed is that the IRS has 

Plaintiffs’ money. The IRS neither manages/oversees Medicaid, nor does it provide 

Plaintiffs with financial contributions for Medicaid/CHIP. Thus, the job of the IRS is 

easy—to disgorge to Plaintiffs the full amounts claimed. 

After Plaintiffs receive back the disgorged amounts, Plaintiffs and CMS can 

discuss whether any provision of federal law, e.g., 42 U.S.C. § 1396b, or the Medicaid 

program, require any form of repayment, credit, offset, or otherwise. If Defendants 

are unsatisfied, have fully exhausted the administrative process articulated by 

Congress and its own regulations, have satisfied any and all other necessary 

prerequisites, and have a right to invoke the jurisdiction of the court, they can do so. 

Otherwise, with the IRS still in possession of the money, the circumstances aren’t 

even ripe for any form of contribution claim. 

Defendants’ confusion of the questions in issue in this matter, and the nature 

of the Court’s forthcoming judgment, should not dictate the next steps. 

Mathematically and logistically, the next steps are easy. 

Interlocutory Appeal 

However, notwithstanding Defendants’ errors, and Plaintiffs’ arguments, 

Plaintiffs do not oppose and, in fact, join Defendants’ request for the Court to certify 

its rulings for interlocutory appeal under 28 U.S.C. § 1292. 

A Stay Will Prejudice Plaintiffs 

 A stay of these proceedings while the parties appeal the Court’s August 21, 

2018 order will prejudice Plaintiffs. On or about August 31, 2018, IRS issued the final 
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bills to MCOs, requiring payment of the 2018 HIPF by October 1, 2018. Today, 

Plaintiffs will move for leave to amend their complaint, challenge the 2018 HIPF, and 

seek immediate injunctive relief from this Court. Thus, a stay will prevent them from 

seeking this relief before the month is out. And because the outcome of the appeal 

could alter the ability of Plaintiffs to seek disgorgement of the 2018 HIPF in the 

future, Plaintiffs necessitate injunctive relief now.  

CONCLUSION 

Though Plaintiffs disagree with Defendants substantive arguments, Plaintiffs 

do not oppose Defendants’ request for the Court to certify its rulings for interlocutory 

appeal under 28 U.S.C. § 1292, but do oppose Defendants’ request to stay all 

proceedings in this case. 
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Respectfully submitted this the 7th day of September, 2018. 

DEREK SCHMIDT 
Attorney General of Kansas 
JEFF LANDRY 
Attorney General of Louisiana 
CURTIS HILL 
Attorney General of Indiana 
BRAD SCHIMEL 
Attorney General of Wisconsin 
DOUG PETERSON 
Attorney General of Nebraska 

KEN PAXTON 
Attorney General of Texas 
JEFFREY C. MATEER 
First Assistant Attorney General 
BRANTLEY D. STARR 
Deputy First Assistant Attorney General 
JAMES E. DAVIS 
Deputy Attorney General for Civil 
Litigation 
/s/ Austin R. Nimocks 
AUSTIN R. NIMOCKS 
Special Counsel for Civil Litigation 
Texas Bar No. 24002695 
austin.nimocks@oag.texas.gov 
DAVID J. HACKER 
Special Counsel for Civil Litigation 
Texas Bar No. 24103323 
david.hacker@oag.texas.gov 
RANDALL MILLER 
Assistant Attorney General 
Texas Bar No. 24092838 
randall.miller@oag.texas.gov 
OFFICE OF THE ATTORNEY GENERAL 
P.O. Box 12548, Mail Code 001 
Austin, Texas 78711-2548 
Tel: 512-936-1414 
ATTORNEYS FOR PLAINTIFFS 

 
CERTIFICATE OF SERVICE 

I certify that on the 7th day of September, 2018, the foregoing was 
electronically filed with the Clerk of Court using the CM/ECF system, which will send 
notification of such filing to all counsel of record. 
      /s/ Austin R. Nimocks  
      AUSTIN R. NIMOCKS 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

WICHITA FALLS DIVISION 
 
 
TEXAS, § 
KANSAS, § 
LOUISIANA, § 
INDIANA, § 
WISCONSIN, and § 
NEBRASKA, § 
 § 
 Plaintiffs, § 
 § 
v. § CIVIL ACTION NO. 7:15-CV-00151-O 
 § 
UNITED STATES OF AMERICA, § 
UNITED STATES DEPARTMENT § 
OF HEALTH AND HUMAN § 
SERVICES, ALEX AZAR, § 
in his Official Capacity as § 
SECRETARY OF HEALTH AND § 
HUMAN SERVICES, UNITED § 
STATES INTERNAL REVENUE § 
SERVICE, and DAVID J. KAUTTER, § 
in his Official Capacity as § 
ACTING COMMISSIONER OF § 
INTERNAL REVENUE, § 
 § 
 Defendants. § 
 
 

[PROPOSED] ORDER GRANTING IN PART AND DENYING IN 
PART DEFENDANTS’ MOTION TO STAY ISSUANCE OF FINAL 

JUDGMENT 
 

On this day came to be considered Defendants’ Motion to Stay Issuance of Final 

Judgment (the “Motion”). This Court finds that certification of its August 21, 2018 

order (ECF No. 100) and all prior rulings, pursuant to 28 U.S.C. § 1292, for an 

interlocutory appeal is appropriate because it may materially advance the ultimate 

termination of the litigation. However, Plaintiffs indicate they intend to move for 

leave to amend the operative complaint and seek immediate injunctive relief against 

the 2018 HIPF. Thus, a stay of this litigation is inappropriate at this time. Being fully 

advised, and for good cause shown, Plaintiffs’ Motion is GRANTED in part and 
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DENIED in part.  

Accordingly, it is ORDERED, ADJUDGED and DECREED that the Court 

CERTIFIES its August 21, 2018 order (ECF No. 100) and all prior rulings, pursuant 

to 28 U.S.C. § 1292 for immediate appeal. This ORDER does not stay the proceedings 

in this case. 

SO ORDERED this the______ day of ______________, 2018. 

 
     ________________________________ 
     HON. REED O’CONNOR 
     UNITED STATES DISTRICT JUDGE 
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