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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
  

TEXAS, WISCONSIN, 

ALABAMA, ARKANSAS, 

ARIZONA, FLORIDA, 

GEORGIA, INDIANA, 

KANSAS, LOUISIANA, 

PAUL LePAGE, Governor of Maine, 

MISSISSIPPI, by and through  

Governor Phil Bryant, 

MISSOURI, NEBRASKA, 

NORTH DAKOTA,  

SOUTH CAROLINA,  

SOUTH DAKOTA, TENNESSEE, 

UTAH, WEST VIRGINIA, 

NEILL HURLEY, and 

JOHN NANTZ, 
  

                                Plaintiffs,              
 
           v. 

  
UNITED STATES OF AMERICA, 

UNITED STATES DEPARTMENT     

OF HEALTH AND HUMAN 

SERVICES, ALEX AZAR, in his 

Official Capacity as SECRETARY OF  

HEALTH AND HUMAN SERVICES, 

UNITED STATES INTERNAL 

REVENUE SERVICE, and DAVID J. 

KAUTTER, in his Official Capacity as 

Acting COMMISSIONER OF 

INTERNAL REVENUE, 
  

                                          Defendants. 
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CIVIL ACTION NO. 4:18-CV-00167-O 

  

  

  

  

 

DECLARATION OF JOHN NANTZ 

I, John Nantz, do hereby declare: 

1. I am a citizen of the United States and a resident of Austin, Texas.  

2. I am 31 years old. 
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3. I am single.  I have no dependents. 

4. I am self-employed, and the founder of a management consulting business.  I advise 

clients on maximizing growth potential, and develop organizational plans and digital 

strategic plans.  

5. I am ineligible for health insurance coverage through an employer, Medicare, 

Medicaid, or the Children’s Health Insurance Program. 

6. I am ineligible to receive a subsidy from the federal government to purchase health 

insurance coverage. 

7. I am currently covered under an individual health insurance plan that meets minimum 

standards mandated by the Affordable Care Act. 

8. For the 2018 calendar year, I purchased health insurance from Oscar Insurance based 

on a recommendation from Stride Health (an individual insurance advisory 

company).  I am enrolled in the Oscar Saver Bronze Plan, an ACA-compliant 

individual health insurance plan.  

9. My monthly premium is $266.56.  I must pay a deductible of $6,500.00 annually 

before my health insurance company begins to pay for covered health care services.  

As stated on Oscar Insurance’s website, “You pay the full price for covered medical 

services until you spend $6,500.00. After that, Oscar pays the full amount of your 

covered medical care (in-network only)”.  The plan also includes a select set of 

complimentary services including an annual routine physical examination and Doctor 

on Demand access.  The full list of complimentary services can be found at 

https://www.hioscar.com/benefits/preventive/. 

10. I have been enrolled in an ACA-mandated plan since 2014.  Before that, I was 

enrolled in an employer-sponsored plan offered by McKinsey & Company, which 

offered access to a much wider network of providers.  The cost of my current plan is 

high given the high deductible, limited network of providers and my age and health 

status.  I enrolled in this plan because I was required by the ACA to do so; I do not 

believe it provides sufficient value to warrant the cost.  

11. My plan is an Exclusive Provider Organization (EPO) Plan.  I am limited to using the 

health care providers within the network.  The plan provides no out-of-network 

benefits. 

12. I am young and in good health.  I have received minimal professional medical care 

for years with my use of the healthcare system limited almost exclusively to seeing 

sports therapists and chiropractors which I have paid out-of-pocket or with my HSA.  

The money that I have paid for ACA-mandated health insurance premiums would 

have been much better spent on additional contributions to a Health Savings Account 

and/or basic catastrophic insurance, which would be my preferred insurance option.  
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13. The ACA has greatly increased my health insurance costs.  My preference would be 

to purchase reasonably-priced insurance coverage that is consumer-driven in 

accordance with my actuarial risk.  I would maintain health insurance coverage 

through a plan that offers low premiums and a high deductible priced according to my 

risks and lifestyle choices.  This would be available to me in a consumer-driven, 

competitive insurance market.  In this situation, I would contribute to a Health 

Savings Account, which I would use to pay for my health expenses.   

14. The ACA’s individual mandate requires me to divert resources from my business 

endeavors in order to obtain qualifying health insurance coverage, regardless of my 

own judgment as to whether maintaining such coverage is a worthwhile cost of doing 

business.  The additional costs imposed upon me by the individual mandate place a 

burden on my business. 

15. I value compliance with my legal obligations, and believe that following the law is 

the right thing to do.  The repeal of the associated health insurance tax penalty did not 

relieve me of the requirement to purchase health insurance.  I continue to maintain 

minimum essential health insurance coverage because I am obligated to comply with 

the Affordable Care Act’s individual mandate, even though doing so is a burden to 

me. 

I declare under penalty of perjury under the laws of the State of Texas and the United States that 

the foregoing is true and correct. 

Executed on this ___ day of April, 2018. 

 

       _____________________________ 

       JOHN NANTZ 
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In the United States District Court 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
TEXAS, WISCONSIN, ALABAMA, ARKANSAS, ARIZONA, FLORIDA, GEORGIA, INDIANA, 
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TENNESSEE, UTAH, WEST VIRGINIA, NEILL HURLEY, and JOHN NANTZ, 
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v. 

UNITED STATES OF AMERICA, UNITED STATES DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, ALEX AZAR, in his Official Capacity as SECRETARY OF HEALTH AND HUMAN 
SERVICES, UNITED STATES DEPARTMENT OF REVENUE, and DAVID J. KAUTTER, in his 

Official Capacity as Acting COMMISSIONER OF INTERNAL REVENUE, 
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IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

  

TEXAS, WISCONSIN, 
ALABAMA, ARKANSAS, 
ARIZONA, FLORIDA, 
GEORGIA, INDIANA, 
KANSAS, LOUISIANA, 
PAUL LePAGE, Governor of Maine, 
MISSISSIPPI, by and through  
Governor Phil Bryant, 
MISSOURI, NEBRASKA, 
NORTH DAKOTA,  
SOUTH CAROLINA,  
SOUTH DAKOTA, TENNESSEE, 
UTAH, WEST VIRGINIA, 
NEILL HURLEY, and 
JOHN NANTZ, 

  

                                Plaintiffs,             

 

           v. 

  

UNITED STATES OF AMERICA, 
UNITED STATES DEPARTMENT     
OF HEALTH AND HUMAN 
SERVICES, ALEX AZAR, in his 
Official Capacity as SECRETARY OF  
HEALTH AND HUMAN SERVICES, 
UNITED STATES INTERNAL 
REVENUE SERVICE, and DAVID J. 
KAUTTER, in his Official Capacity as 
Acting COMMISSIONER OF 
INTERNAL REVENUE, 

  

                                          Defendants. 
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CIVIL ACTION NO. 4:18-CV-00167-O 

  

  

  

  

 

DECLARATION OF NEILL HURLEY 

I, Neill Hurley, do hereby declare: 

1. I am a citizen of the United States and a resident of Katy, Texas.   

2. I am thirty-nine years old. 
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3. I am married.  I have two dependent children. 

4. I am self-employed, and own a consulting business. I am a technology consultant in 

the parking industry. 

5. I am ineligible for health insurance coverage through an employer, Medicare, 

Medicaid, or the Children’s Health Insurance Program. 

6. I am ineligible to receive a subsidy from the federal government to purchase health 

insurance coverage. 

7. I am currently covered under a family health insurance plan that meets minimum 

standards under the Affordable Care Act.  This plan also covers my wife and our two 

children.  My health insurance company is Community Health Choice, and we are 

enrolled in the HMO Bronze Plan. 

8. I selected and enrolled in my health insurance plan online through 

www.healthcare.gov - the health insurance marketplace established by the federal 

government and managed by the U.S. Centers for Medicare and Medicaid Services. 

9. My monthly premium is $1,081.70.  I must pay a deductible of $6,000.00 annually 

for myself and for each covered family member or until our combined family 

deductible expenses meet the overall family deductible of $12,000.00 annually. 

10. I first enrolled in an ACA Gold plan in 2016.  I paid a monthly premium of $912.60.  

I renewed that plan in 2017, even though the monthly premium had increased by 17 

percent to $1,071.50.  In October of 2017, I received a notice from my health 

insurance company that my monthly premium for the same plan would increase by 49 

percent to $1,594.84 if I elected to renew coverage for 2018.  I had to enroll in the 

Bronze plan, which provides an inferior level of coverage, because I could no longer 

afford to pay for the Gold plan. 

11. I was enrolled in a health insurance plan through my previous employer before the 

ACA mandated that I obtain coverage.  My previous plan was widely accepted by the 

health care providers in our local area.  I only had to pay a low co-pay for physician 

visits instead of meeting a high deductible before any benefits are provided.  My 

monthly premiums under my previous plan were only $425.00. 

12. I was unable to obtain a plan through the federal marketplace that was accepted by all 

of my and my family’s health care providers.  I opted to enroll in a plan that was 

accepted by my children’s pediatrician.  Our family practice physician, ENT 

specialist, dermatologist, urgent care facility and urologist do not accept our ACA 

plan, so we had to find new health care providers that we would not otherwise 

choose.  Our new health care providers are not of the same quality as I and my family 

had before. Some of our new health care providers have limited the number of 

appointments available to patients with ACA plans, which delays my ability to timely 

access health care for me and my family.     
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13. The ACA prevents me from obtaining care from my preferred health care providers 

and has greatly increased my health insurance costs.  I would purchase reasonably-

priced insurance coverage that allowed me to access care locally from my preferred 

service providers, were I not limited to the plans provided through the federal health 

insurance marketplace. 

14. The ACA’s individual mandate requires me to divert resources from my business 

endeavors in order to obtain qualifying health insurance coverage, regardless of my 

own judgment as to whether maintaining such coverage is a worthwhile cost of doing 

business.  The additional costs imposed upon me by the individual mandate place a 

burden on my business. 

15. I value compliance with my legal obligations, and believe that following the law is 

the right thing to do.  The repeal of the associated tax penalty did not relieve me of 

the requirement to purchase health insurance.  I continue to maintain minimum 

essential health insurance coverage because I am obligated to comply with the 

Affordable Care Act’s individual mandate.   

I declare under penalty of perjury under the laws of the State of Texas and the United States that 

the foregoing is true and correct. 

Executed on this 23 day of April, 2018. 

 

       _____________________________ 

      NEILL HURLEY 
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In the United States District Court 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
TEXAS, WISCONSIN, ALABAMA, ARKANSAS, ARIZONA, FLORIDA, GEORGIA, INDIANA, 

KANSAS, LOUISIANA, PAUL LEPAGE, Governor of Maine, GOVERNOR PHIL BRYANT OF 
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v. 

UNITED STATES OF AMERICA, UNITED STATES DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, ALEX AZAR, in his Official Capacity as SECRETARY OF HEALTH AND HUMAN 
SERVICES, UNITED STATES DEPARTMENT OF REVENUE, and DAVID J. KAUTTER, in his 

Official Capacity as Acting COMMISSIONER OF INTERNAL REVENUE, 
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TEXAS,
WISCONSIN,
ALABAMA,
ARKANSAS,
ARIZONA,
FLORIDA,
GEORGIA,
INDIANA,
KANSAS,
LOUISIANA,
PAUL LePAGE, Governor of Maine,
MISSISSIPPI, by and through
Governor Phil Bryant,
MISSOURI,
NEBRASKA,
NORTH DAKOTA,
SOUTH CAROLINA,
SOUTH DAKOTA,
TENNESSEE,
UTAH, and
WEST VIRGINIA,

Plaintiffs,

LINITED STATES OF AMERICA,
UNITED STATES DEPARTMENT
OF HEALTH AND HUMAN
SERVICES, ALEX AZAR,
in his Official Capacity as

SECRETARY OF HEALTH AND
HUMAN SERVICES, UNITED
STATES INTERNAL REVENUE
SERVICE, and DAVID J. KAUTTER,
in his Official Capacity as Acting
COMMISSIONER OF INTERNAL
REVENUE,

Defendants.
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Declaration of Blaise Duran

DECLARATION OX' BLAISE DURAN

Page I
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1 I, Blaise Duran, am a citizen of the United States, am over the age of eighteen, and am

2 competent to testifu. The following statements are true and correct based on my personal

3 knowledge:

4 1. I am the Manager for Underwriting, Data Analysis and Reporting for the Employees

5 Retirement System of Texas ("ERS"), the agency that provides retirement and other

6 benefit programs for Texas employees, retirees, and their dependents. As the Manager

7 for Underwriting, Data Analysis and Reporting for ERS, my responsibilities include

8 analyzingthe financial impact to the Texas Employees Group Benefits Program ("GBP")

I health benefit plans related to the requirements of the Patient Protection and Affordable

10 Care Act (ACA), including certain actions required by state laws amended by the Texas

1.L Legislature in 2011 and 2013 related to ACA requirements. I have personal knowledge

72 of the information set forth herein. To the extent that the information herein is a

73 statement of the financial cost or benefit to the GBP, my personal knowledge is based on

74 information provided by ERS' GBP consulting actuaries and my review of the

15 reasonableness of the assumptions and methodology used by the consulting actuaries to

76 obtain the stated numbers.

L7 2. ERS administers the GBP, which provides coverage for health, life, dental, voluntary

18 accidental death and dismemberment, vision and short and long-term disability. One

19 objective for offering GBP benefits is to enable the state to attract and retain competent

20 and able employees by providing employees and their dependents with life, accident, and

2L health benefit coverages at least equal to those commonly provided in private industry.

22 3. As of August3l,2017, GBP health insurance plans cover about one of every 53 Texans.

23 4. As of August3l,2ïl7, ERS had 534,101 GBP plan participants.

Declaration of Blaise Duran Page2

App.011

                                                                                         
 Case 4:18-cv-00167-O   Document 41   Filed 04/26/18    Page 11 of 152   PageID 577



L5 For GBP health plan participants, ERS paid about $3.5 billion in medical and pharmacy

claims for self-funded plans and premiums for fully insured plans for fiscal year ("FY")

2017, which ran from September 1,2016 to August 31,2017.

The GBP health plans have instituted plan design changes and taken additional actions, as

set forth below, in connection with the ACA, including certain actions required by state

laws amended by the Texas Legislature in20ll and2013 related to ACA requirements.

The ACA contains a prohibition against lifetime and annual dollar limits for essential

health benefits, whether in-network or out-of-network. Prior to the ACA, the GBP

contained a $l million lifetime limit on out-oÊnetwork coverage; there was no similar

limit on in-network coverage. This limit was removed effective September 1,2010. As a

result of this plan design change, the GBP has paid approximately an additional $0.3

million for FY 2011, $0.3 million for FY 2012, $0.3 million for FY 2013, $0.3 million

for FY 2014, $0.3 million for FY 2015, $0.4 million for FY 2016, and $0.4 million for

FY 2017. Accordingly, for the seven-year period between FY 2011 and FY 2017, the

GBP has paid approximately $2.3 million in costs due to this plan design change.

The ACA requires provision of coverage for dependent children up to age 26, whether or

not they are married. Prior to the ACA, the GBP provided coverage for eligible

unmarried dependent children up to age 25. Coverage was expanded to all eligible

dependent children up to age26 effective September l,20ll. As a result of this plan

design change, the GBP has paid approximately an additional $7.6 million for FY 2012,

$11.1 million for FY 2013, $12.0 million for FY 2014, $13.5 million for FY 2015, $1S.3

million for FY 2016, and $19.2 million for FY 2017. Accordingly, for the six-year
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period between FY 2012 and FY 2017, the GBP has paid approximately $81.7 million in

costs due to this plan design change.

The ACA requires coverage of certain preventive care services at no cost-share (that is,

no co-payment, coinsurance or deductible) to the health plan participant. Effective

September I,2011, the GBP began providing this coverage at no cost-share. As a result

of this plan design change, the GBP has paid approximately an additional $20.3 million

for FY 2012, $21.8 million for FY 2013, $23.0 million for FY 2014,524.6 million for FY

2015, $26.0 million for FY 2016, and 527.2 million for FY 2017. Accordingly, for the

six-year period between FY20l2 and FY2017, the GBP has paid approximately $142.9

million in costs due to this plan design change.

The ACA requires coverage of certain contraceptives for women at no cost share. The

GBP began providing this coverage at no cost share on September 1, 2012. As a result of

this plan design change, the GBP has paid approximately an additional $8.6 million for

FY 2013, $8.3 million for FY 2014, $8.8 million for FY 2015, $9.3 million for FY 2016,

and $8 million for FY 2017. Accordingly, for the five-year period between FY2013 and

FY20l7, the GBP has paid approximately $43 million in costs due to this plan design

change.

The ACA prohibits health plan coverage waiting periods that exceed 90 days. As a

result, Section 1551.1055 of the Texas Insurance Code was amended to provide that

eligibility under the GBP health plans begins not later than the 90th day after the date of

employment. Effective September l, 2014, eligible new employees and their eligible

dependents are now enrolled effective the first day of the month following the 60ú day of

employment. Prior to this ACA requirement and related amendment to the state statute,

Declaration of Blaise Duran Page 4
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I

9

ERS enrolled employees on the first day of the month after the 90th day of employment.

Because administration of the GBP health plans provides for coverage to begin on the

first day of the month following an employee's or dependent's first eligibility to

participate in the plan, the waiting period was changed to 60 days to ensure compliance

with the ACA's 90-day limit. As a result of this plan design change, the GBP has paid

approximately an additional $19.3 million for FY 2015, $21.0 million for FY 2016, and

522.8 million for FY 2017. Accordingly, for the three-year period between FY 2015 and

FY 2017, the GBP has paid approximately $63.1 million in costs due to this plan design

change.

The ACA provides for an out-of-pocket maximum on participant cost share for in-

network essential health benefits. The GBP implemented an out-of-pocket maximum on

in-network medical coverage effective September l, 2014, and implemented an out-of-

pocket maximum on in-network medical and prescription drug coverage effective

September l, 2015. As a result of this plan design change, the GBP has paid

approximately an additional $0.1 million for FY 2015, $0.4 million for FY 2016, and

$0.4 million for FY 2017. Accordingly, for the three-year period between FY 2015 and

FY 2017, the GBP has paid approximately $0.9 million in costs due to this plan design

change.

Under the ACA, employers are required to offer minimum essential health coverage for

all full-time employees and this coverage must be affordable and offer minimum value.

A "full-time employee" is defined generally as a person working on average 30 hours per

week. The GBP definition of an eligible full-time employee was changed from an

employee working 40 hours per week to one working 30 hours per week effective
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September I, 2013. As a result of this plan design change, the GBP has paid

approximately an additional $4.2 million for FY 2014, $4.4 million for FY 2015,54.7

million for FY 2016, and $5.0 million,for FY 2017. Accordingly, for the four-year

period between FY 2014 and FY 2017, the GBP has paid approximately $18.3 million in

costs due to this plan design change.

The ACA requires payment of PCOR (Patient-Centered Outcomes Research) Fees for

seven years. The PCOR fees apply to plan years ending after October 1,2012 and before

October l, 2019; i.e., in the case of the GBP, FY 2013 - FY 2019. The GBP paid

approximately $0.5 million for FY 2013, $0.8 million for FY 2014, $0.9 million for FY

2015, $0.9 million for FY 2016, and $1.0 million for FY 2017. Accordingly, for the five-

year period between FY 2013 and FY 2017, the GBP has paid approximately $4.1 million

in costs due to this fee.

The ACA established the Transitional Reinsurance Program (TRP) to which health

insurers and group health plans were required to contribute. The GBP contributed to this

program, which was operational for calendar years 2014 - 2016. The TRP impacted

GBP cost across four fiscal years: FY 2014 - FY 2017. The GBP paid approximately

$18.5 million for FY 2014,522.1million for FY 2015, $14.5 million for FY 2016, and

$4.0 million for FY 2017. Accordingly, for the four-year period between FY 2014 and

FY 2017, the GBP has paid approximately $59.1 million in costs due to this program.

Beginning with calendar year (CY) 2014, the ACA requires payment of an annual fee by

health insurance providers. The amount payable is the insurer's proportionate share of

the aggregate fee for that year as statutorily defined. Certain of the GBP's fully insured

health plans are subject to this fee, which can be passed through to the GBP as part of the

Declaration of Blaise Duran Page 6
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t plans' premiums. There are moratoriums on these fees for CY 2017 and CY 2019. Thus

far, these fees have impacted GBP cost across four fiscal years: FY 2014 - FY 2017.

The GBP paid fees of approximately $8.9 million for FY 2014, $19.3 million for FY

2015, $22.1 million for FY 2016, and $7.5 million for FY 2017. Accordingly, for the

four-year period between FY 2014 and FY 2017, the GBP has paid approximately $57.8

million due to this fee. Unless the there is a change to the requirement, ERS will

continue to comply as required.

Although participation was not required, the GBP participated in the ACA's Early

Retiree Reinsurance Program (ERRP), receiving reimbursement of certain benefit

payments for coverage of its early retirees during FY 2010 and FY 2011. The GBP

received reimbursements of approximately $30.2 million in FY 20Il and $40.7 million in

FY 2012. Accordingly, in the two-year period FY 2011 and FY20l2, the GBP received

approximately $70.9 million due to this program.

The ACA established the Coverage Gap Discount Program (CGDP) under Medicare Part

D which commenced January l,20ll. The CGDP provides manufacturer discounts to

beneficiaries in connection with prescription drug expenditures in the Part D coverage

gap. The GBP provided prescription drug coverage to Medicare-eligible participants

under HealthSelect until January I, 2013, at which time such coverage was transferred to

HealthSelect Medicare Rx, a selÊfunded Employer Group Waiver Plan under Medicare

Part D. Since HealthSelect Medicare Rx participants only pay the plan copay for

prescription drugs that would otherwise fall in the coverage gap, the GBP is eligible to

receive the manufacturer discounts in order to offset a portion of the cost of HealthSelect

Medicare Rx. The GBP received discounts in connection with prescription drugs
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dispensed of approximately $15.4 million in FY 2013, $39.7 million in FY 2014, 527.7

million in FY 2015, $48.2 million in FY 2016, and $40.0 million in FY 2017.

Accordingly, in the five-year period between FY 2013 and FY 2017, the GBP has

received approximately $171.0 million due to this program.

Compliance with the ACA has imposed costs on the GBP approximating $0.3 million in

FY 201l, 528.2 million for FY 2012,542.3 million for FY 2013, $76.0 million for FY

2014, $113.3 million for FY 2015, $117.6 million for FY 2016, and $95.5 million for FY

2017. Participation in the ERRP and CGDP by the GBP has resulted for payments to the

GBP approximating $30.2 million for FY 2011, $40.7 million for FY 2012, $15.4 million

for FY 2013, $39.7 million for FY 2014,527.7 million for FY 2015, $48.2 million for FY

2016, and $40.0 million for FY 2017. Accordingly, for the seven-year period between

FY 2011 and FY 2017, the GBP has incurred approximately $473.2 million in costs and

received approximately 8241.9 million in connection with its ACA compliance.

The GBP has made administrative process changes in connection with its ACA

compliance, such as those related to the provision of Form 1095-B's to plan participants

and the Internal Revenue Service.

The ACA also required ERS to reduce the maximum annual contribution to the GBP

flexible spending account from $5,000 to $2,500 effective September I,20I3; i.e., for FY

2014. While this requirement does not impact GBP cost, it generates additional cost to

employers due to the additional social security taxes they will pay as a result of reduced

annual pre-tax contributions that employees can make to flexible spending accounts.

ERS' process for making a plan design or benefit change to the GBP health plans varies

depending on the scope and impact of the change. Plan design and benefit changes and

Declaration of Blaise Duran Page 8
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T

2

changes to eligibility requirements require review by ERS staff in order to determine

impact to rates, financial status of the GBP, and operations. Additionally changes may

require legislative action, approval by the ERS Board of Trustees, action by the third

party administrator, system changes by ERS and/or system changes by the third party

administrator.

So long as the ACA continues to apply to coverages authorized and funded under the

GBP, then ERS won't be able to make changes to the plan design that would cause the

GBP to discontinue paying claims or costs as addressed in paragraphs 7, 8, 9, 10, lI,12,

13 and 14.
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DECLARATION UNDER PENALTY OX' PERJURY

24. I, Blaise Duran, a citizen of the United States and a resident of Texas, hereby declare

under penalty of perjury pursuant to 28 U.S.C. ç 1746 that the foregoing Declaration is

true and correct.

Respectfully submitted this 1lth day of April, 2018.

n''7 ¡ <

iflet*. 0
Blaise Duran

Declaration of Blaise Duran Page 9
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No. 4:18-cv-00167-O 
    

 

In the United States District Court 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
TEXAS, WISCONSIN, ALABAMA, ARKANSAS, ARIZONA, FLORIDA, GEORGIA, INDIANA, 

KANSAS, LOUISIANA, PAUL LEPAGE, Governor of Maine, GOVERNOR PHIL BRYANT OF 
THE STATE OF MISSISSIPPI, MISSOURI, NEBRASKA, NORTH DAKOTA, SOUTH CAROLINA, 

TENNESSEE, UTAH, WEST VIRGINIA, NEILL HURLEY, and JOHN NANTZ, 
 

PLAINTIFFS, 

v. 

UNITED STATES OF AMERICA, UNITED STATES DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, ALEX AZAR, in his Official Capacity as SECRETARY OF HEALTH AND HUMAN 
SERVICES, UNITED STATES DEPARTMENT OF REVENUE, and DAVID J. KAUTTER, in his 

Official Capacity as Acting COMMISSIONER OF INTERNAL REVENUE, 
 

DEFENDANTS. 
 

 
APPENDIX IN SUPPORT OF PLAINTIFF-STATES’ AND INDIVIDUAL-

PLAINTIFFS’ APPLICATION FOR PRELIMINARY INJUNCTION 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DWISION

TEXAS, §
WISCONSIN, §
ALABAMA, §
ARKANSAS, §
ARIZONA, §
FLORIDA, §
GEORGIA, §
INDIANA, §
KANSAS, §
LOUISIANA §
PAUL LePAGE, Governor of §
Maine, §
MISSISSIPPI, by and through §
Governor Phil Bryant, §
MISSOURI, §
NEBRASKA, §
NORTH DAKOTA, §
SOUTH CAROLINA, §
SOUTH DAKOTA, §
TENNESSEE, §
UTAH, and §
WEST VIRGINIA, §

§
§ Civil Action No, 4:18cvOO167O

UNITED STATES OF AMERICA, §
UNITED STATES DEPARTMENT §
OF HEALTH AND HUMAN §
SERVICES, ALEX AZAR, in his §
Official Capacity as SECRETARY §
OF HEALTH AND HUMAN §
SERVICES, UNITED STATES §
INTERNAL REVENUE SERVICE, §
And DAVID J. KAUTTER, §
In his Official Capacity as Acting §
COMMISSIONER OF INTERNAL §
REVENUE, §

§
Defendants, §
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DECLARATION OF MICHAEL GHASEMI

My name is Michael Ghasemi and I am over the age of 18 and fully competent

to make this declaration and state the following:

1. I am the Director of the Forecasting department within Financial Services for

the Texas Health and Human Services Commission (HHSC). In my role as

Forecasting Director, I oversee the Forecasting team and all datalreporting

that we provide internally and externally. We provide HHSC client services

program caseload and cost projections as well as historical data for continual

budget monitoring purposes, client services appropriations requests, and many

other related ad hoc or reporting purposes.

2, Effective Januar 1, 2014. the ACA created two additional “mandatory”

populations for Medicaid programs. One of the populations is former foster care

children. These are individuals under age 26 who aged out of foster care in the

state and who were enrolled in federally-funded Medicaid when they aged out

of foster care, Prior to the ACA, HHSC provided Medicaid to the majority of

former foster care children up to age 21. The second population is children ages

6 to 18 up to and including 133 percent of the FPL. These children were eligible

for the Children’s Health Insurance Program (CHIP) prior to the ACA. Prior

to the ACA, Medicaid required states to provide coverage for children through

age 5 up to 133% of FPL and 100% of the FPL for children ages 6 to 18.

Page 2
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3. The ACA restricted HHSC to considering only a sole factor to determine

eligibility for populations other than those who have a disability or who are

elderly: Modified Adjusted Gross Income (MAGI). 42 U.S.C. § 1396a(e)(14), The

tax filing rules are now the only permissible consideration used to determine

income and household composition for purposes of Medicaid eligibility for those

populations. Other income, such as child support and disability payments,

cannot be considered. Additionally, HHSC can no longer consider deductions

to income, such as dependent care or a work-related expense, when

determining eligibility. HHSC also cannot consider assets such as a vehicle

when evaluating eligibility for Medicaid,

4. Prior to the ACA, HHSC’s policy was to allow children 6 months of continuous

Medicaid coverage regardless of family income changes. Pursuant to the ACA,

eligibility redeterminations for Medicaid and CHIP are now allowed no more

frequently than one per 12 months, unless the enrollee volunteers to HHSC, or

HHSC receives a report, that there is a change that affects eligibility. HHSC

conducts periodic income checks during the 12-month certification period. For

children, the periodic income check cannot impact the child’s eligibility prior

to the end of the continuous eligibility period (first six months). The second six

months of the child’s certification period has non-continuous eligibility, and

income information can affect eligibility. For parents and caretaker relatives,

the entire certification period for Medicaid has non-continuous eligibility, and

changes in income can affect eligibility.

Page 3
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5, Texas’s Medicaid caseload (the number of individuals enrolled in the Medicaid

eligibility groups) increased from 3.01 million average monthly in State Fiscal

Year (SFY) 2009 to 4.07 million average monthly in SFY 2017 (figures are

rounded).

6. After the implementation of the ACA, there were increases in the Texas

Medicaid caseload due to the 12-month recertification with a periodic income

check for children and adults, use of 1VIAGI (rather than income with potential

disregards), and former foster care youth population, as well as increases likely

due to increased focus and outreach resulting from the ACA. The overall

Medicaid caseload rose above 4 million clients by September of 2014, an

increase of 9.6 percent over September 2013. The following table provides

estimates for ACA-related caseload additions to Medicaid, based on March

2016 forecast data:

Page 4
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ACA-Related Caseload Additions to Medicaid - March 2016 Estimates’

ACA-Related Caseload

Additions to Medicaid FY 2014 FY 2015 FY 2016 FY 2017

12-Month Recertification 7.349 96,806 97,040 97,928

MAGI Changes/Eligible,
Newly Enrolled 45,796 113,007 116.151 119,298

Foster Care to Age 26 562 1,722 1,816 1,846

CHIP to Medicaid (not New
46,890 228,002 247,261 25327

clients)

Total p100,598 r9,536 [ 462,269 472,999

8. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the

foregoing is true and correct.

Respectfully submitted this the day of April, 2018.

aelGhaserni
Director of Forecasting
Texas Health and Human Services Commission

All numbers are Average Monthly Recipient Months by SFY (annualized). These changes are
now assumed to be in the Medicaid caseload. As such, distribution of “type’ of addition to the
caseload is estimated for the step-ups due to MAC-I changes, 12-month recertification, and newly-
enrolled clients as there is no unique identifier for impacts due to these changes. Underlying
caseload data and trends are assumed as a basis for the estimates.
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No. 4:18-cv-00167-O 
    

 

In the United States District Court 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
TEXAS, WISCONSIN, ALABAMA, ARKANSAS, ARIZONA, FLORIDA, GEORGIA, INDIANA, 

KANSAS, LOUISIANA, PAUL LEPAGE, Governor of Maine, GOVERNOR PHIL BRYANT OF 
THE STATE OF MISSISSIPPI, MISSOURI, NEBRASKA, NORTH DAKOTA, SOUTH CAROLINA, 

TENNESSEE, UTAH, WEST VIRGINIA, NEILL HURLEY, and JOHN NANTZ, 
 

PLAINTIFFS, 

v. 

UNITED STATES OF AMERICA, UNITED STATES DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, ALEX AZAR, in his Official Capacity as SECRETARY OF HEALTH AND HUMAN 
SERVICES, UNITED STATES DEPARTMENT OF REVENUE, and DAVID J. KAUTTER, in his 

Official Capacity as Acting COMMISSIONER OF INTERNAL REVENUE, 
 

DEFENDANTS. 
 

 
APPENDIX IN SUPPORT OF PLAINTIFF-STATES’ AND INDIVIDUAL-

PLAINTIFFS’ APPLICATION FOR PRELIMINARY INJUNCTION 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

TEXAS, §
WISCONSIN, §
— §
ARKANSAS, §
ARIZONA, §
FLORIDA, §
GEORGIA, §
INDIANA, §
KANSAS, §
LOUISIANA §
PAUL LePAGE, Governor of §
Maine, §
MISSISSIPPI, by and through §
Governor Phil Bryant, §
MISSOURI, §
NEBRASKA, §
NORTH DAKOTA, §
SOUTH CAROLINA, §
SOUTH DAKOTA, §
TENNESSEE, §
UTAH, and §
WEST VIRGINIA, §

Plaintiffs, §
v. § Civil Action No. 4:18-cv-00167-O

§
UNITED STATES OF AMERICA, §
UNITED STATES DEPARTMENT §
OF HEALTH AND HUMAN §
SERVICES, ALEX AZAR, in his §
Official Capacity as SECRETARY §
OF HEALTH AND HUMAN §
SERVICES, UNITED STATES §
INTERNAL REVENUE SERVICE, §
And DAVID J. KAUTTER, §
In his Official Capacity as Acting §
COMMISSIONER OF INTERNAL §
REVENUE, §

§
Defendants. §
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DECLARATION OF STEPHANIE MUTH

My name is Stephanie Muth and I am over the age of 18 and fully competent

to make this declaration and state the following:

1. I am the State Medicaid Director for the Texas Health and Human Services

Commission (HHSC). In my role as the State Medicaid Director, I oversee

Medicaid and Children’s Health Insurance Program (CHIP) services across

Texas.

2. Medicaid is funded by both the state and federal governments. The federal

share of Medicaid funds Texas receives is based on the Federal Medical

Assistance Percentage (FMAP). The FMAP is calculated annually using each

state’s per capita personal income in relation to the U.S. average. The Federal

Fiscal Year 2018 FMAY for Texas is 56.88%, meaning the federal/state share

of Medicaid funding is 56.88%/43.12% for most client services.

3. Medicaid cost is determined by the caseload—the volume or number of

individuals served in each Medicaid eligibility group—and cost per client—a

function of the number, type, and cost of the services a client receives, and how

those services are provided.

4. The Affordable Care Act (ACA) mandates certain Medicaid benefits Texas is

required to cover. Rather than allowing HHSC to make such determinations

based on the needs of Texas’s population, the ACA imposed a rule upon Texas

that mandated reinstating birthing centers as a Medicaid provider, providing

Medicaid reimbursement to providers recognized by states as licensed birth

Page 2

App.027

                                                                                         
 Case 4:18-cv-00167-O   Document 41   Filed 04/26/18    Page 27 of 152   PageID 593



attendants, recognizing licensed midwives as a provider type, and

implementing comprehensive tobacco cessation services for pregnant women.

5. The ACA requires all Medicaid providers to revalidate their enrollment

information every three to five years. 42 C.F.R. § 455.414. All durable medical

equipment providers are required to revalidate enrollment information at least

once every three years. All other provider types must revalidate their

enrollment information at least once every five years. The ACA also requires

states to collect an application fee as a condition for newly enrolling or re

enrolling institutional providers. 42 C.F.R. § 455.460.

6. As part of HHSC’s implementation of the ACA’s requirements, HHSC

contracted with the Texas Medicaid & Healthcare Partnership (TMHP) to

implement two initiatives related to the provider revalidation required by the

ACA. One initiative was the ACA Provider Re-Enrollment Operations Support

initiative, for which HHSC paid TMHP $17,107,072 ($12,632,677 in federal

funds and $4,474,395 in state general revenue) for TMHP’s work performed on

this initiative from August 1, 2014 through July 31, 2017. This initiative

required TMHP to perform various tasks—such as developing an enrollment

application, educating the provider community about the need to re-enroll, and

answering providers’ questions about how to complete the application—in

support of the provider revalidation required by the ACA. The second initiative

was the ACA Provider Re-enrollment Quick Hits initiative in 2014-2015, for

which HHSC paid TMHP $2,084,215 ($1,829,444 in federal funds and $254,771
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in state general revenue). This initiative required TMHP to make several

enhancements to the then-existing provider enrollment technology to support

the ACA provider enrollment regulations.

7. HHSC’s Medicaid operations staff spent significant amounts of time working

on ACA-related issues, including the ACA provider re-enrollment. Medicaid

operations had two staff members (a Project Manager and a Business Analyst)

assigned full time to ACA-related work for two years. Medicaid operations also

had another Program Manager and the Director working on ACA-related

issues. The estimated cost to HHSC for these employees’ work on the ACA was

$387,082 over a two-year time period.

8. Beginning in January 2014, HHSC was required by the ACA to pay an annual

excise tax to the federal government known as the Health Insurer Tax. The tax

is based on the amount of health insurance premiums collected. HIT will

continue to increase with premium growth. In SFY 2017, HHSC paid

$112,044,306.98 in general revenue for Medicaid and $1,078,737.40 in general

revenue for CHIP for the Health Insurer Tax, for a total of $113,123,044.38 in

general revenue for the Health Insurer Tax.

9. Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the

foregoing is true and correct.

Respectfully submitted this the

____

day of April, 2018.

aeMuth
State Medicaid Director
Texas Health and Human Services Commission
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No. 4:18-cv-00167-O 
    

 

In the United States District Court 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
TEXAS, WISCONSIN, ALABAMA, ARKANSAS, ARIZONA, FLORIDA, GEORGIA, INDIANA, 

KANSAS, LOUISIANA, PAUL LEPAGE, Governor of Maine, GOVERNOR PHIL BRYANT OF 
THE STATE OF MISSISSIPPI, MISSOURI, NEBRASKA, NORTH DAKOTA, SOUTH CAROLINA, 

TENNESSEE, UTAH, WEST VIRGINIA, NEILL HURLEY, and JOHN NANTZ, 
 

PLAINTIFFS, 

v. 

UNITED STATES OF AMERICA, UNITED STATES DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, ALEX AZAR, in his Official Capacity as SECRETARY OF HEALTH AND HUMAN 
SERVICES, UNITED STATES DEPARTMENT OF REVENUE, and DAVID J. KAUTTER, in his 

Official Capacity as Acting COMMISSIONER OF INTERNAL REVENUE, 
 

DEFENDANTS. 
 

 
APPENDIX IN SUPPORT OF PLAINTIFF-STATES’ AND INDIVIDUAL-

PLAINTIFFS’ APPLICATION FOR PRELIMINARY INJUNCTION 
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No. 4:18-cv-00167-O 
    

 

In the United States District Court 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
TEXAS, WISCONSIN, ALABAMA, ARKANSAS, ARIZONA, FLORIDA, GEORGIA, INDIANA, 

KANSAS, LOUISIANA, PAUL LEPAGE, Governor of Maine, GOVERNOR PHIL BRYANT OF 
THE STATE OF MISSISSIPPI, MISSOURI, NEBRASKA, NORTH DAKOTA, SOUTH CAROLINA, 

TENNESSEE, UTAH, WEST VIRGINIA, NEILL HURLEY, and JOHN NANTZ, 
 

PLAINTIFFS, 

v. 

UNITED STATES OF AMERICA, UNITED STATES DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, ALEX AZAR, in his Official Capacity as SECRETARY OF HEALTH AND HUMAN 
SERVICES, UNITED STATES DEPARTMENT OF REVENUE, and DAVID J. KAUTTER, in his 

Official Capacity as Acting COMMISSIONER OF INTERNAL REVENUE, 
 

DEFENDANTS. 
 

 
APPENDIX IN SUPPORT OF PLAINTIFF-STATES’ AND INDIVIDUAL-

PLAINTIFFS’ APPLICATION FOR PRELIMINARY INJUNCTION 
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HOUSE SB 1367  

RESEARCH Duncan (Smithee)  

ORGANIZATION bill analysis                  5/15/2013 (CSSB 1367 by Smithee) 

 

 

COMMITTEE: Insurance — committee substitute recommended   

 

VOTE: 8 ayes — Smithee, G. Bonnen, Creighton, Morrison, Muñoz, Sheets, 

Taylor, C. Turner 

 

1 nay — Eiland  

 

 

WITNESSES: (On House companion bill, HB 2791:) 

For — (Registered, but did not testify: Nora Belcher, Texas e-Health 

Alliance; Jennifer Cawley, Texas Association of Life and Health Insurers; 

Marisa Finley, Scott & White Center for Healthcare Policy; David 

Gonzales, Texas Association of Health Plans; John Hawkins, Texas 

Hospital Association; Patricia Kolodzey, Texas Medical Association; 

Katharine Ligon, Center for Public Policy Priorities; Kandice Sanaie, 

Texas Association of Business) 

 

Against — (Registered, but did not testify: Freddy Warner, Memorial 

Hermann Health System) 

 

On — Steven Browning, Texas Health Insurance Pool; Betty DeLargy, 

Texas Health Insurance Pool; Gary Stankowski; (Registered, but did not 

testify: Doug Danzeiser, Texas Department of Insurance; Tony Gilman, 

Texas Health Services Authority) 

 

BACKGROUND: In 1997, the 75th Legislature made operational the Texas Health Insurance 

Pool to sell health insurance policies to individuals unable to get private 

coverage due to pre-existing health conditions. The "pool," as it is known, 

began offering coverage in 1998, and enrolled more than 23,000 Texans as 

of April 2013.  

 

Insurance Code, sec. 1506.105 prohibits pool premiums from exceeding 

twice the standard risk rate, which is the average private market rate 

charged to a healthy individual for the same coverage. In practice, the 

pool's premiums are set at roughly this amount. In 2011, the pool began 

SUBJECT:  Abolishing the Texas Health Insurance Pool    

SENATE VOTE: On final passage, April 9 — 31-0 
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SB 1367 

House Research Organization 

page 2 

 

using portions of insurers' late claims payment penalties to fund sliding 

scale premium reductions for enrollees with incomes below 300 percent of 

the federal poverty level, or about $34,000 for an individual. As of May 

2012, about 3,500 pool enrollees were receiving premium subsidies. 

 

Beginning January 1, 2014, the federal Patient Protection and Affordable 

Care Act (ACA) will require most individuals either obtain health 

insurance or pay a tax penalty. Individuals purchasing insurance in a 

health benefit exchange, an online marketplace of private, government 

regulated health insurance plans, will not be denied coverage or charged 

more based on their health status. 

 

DIGEST: CSSB 1367 would abolish the Texas Health Insurance Pool. 

 

Dissolution. CSSB 1367 would specify that if insurance coverage in 

Texas’ health benefit exchange becomes effective on January 1, 2014, as 

planned, the Texas Health Insurance Pool would issue policies no later 

than December 31, 2013, and would terminate its policies’ coverage as of 

January 1. 

 

Should the exchange be delayed, the pool would continue to issue 

coverage until the exchange was operational, and would terminate its 

policies when the commissioner of insurance determined the pool’s 

enrollees could be expected to have obtained guaranteed issue coverage. 

 

The bill would require that as soon as practicable, the pool’s board of 

directors develop and submit to the commissioner of insurance for 

approval a plan for dissolving the board and the pool after the pool’s 

obligations to issue and maintain health benefit coverage were to 

terminate. 

 

The board’s plan would also transfer to the commissioner and the Texas 

Department of Insurance (TDI) any assets, authority, accumulated rights, 

and continuing obligations of the board and the pool. 

 

CSSB 1367 would allow the commissioner by rule to delay dissolving the 

Texas Health Insurance Pool and collecting and distributing its funds if the 

guaranteed issue of health benefit coverage, such as through the state’s 

health benefit exchange, were delayed, or if the commissioner determined 

the health benefit coverage expected to be available on a guaranteed issue 

basis was not reasonably available to individuals eligible for pool 
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coverage immediately prior to this bill’s enactment. 

 

Assets. CSSB 1367 would transfer to TDI any fund or asset of the Texas 

Health Insurance Pool upon its dissolution and would grant TDI the 

authority to recover pool overpayments or other amounts, including 

subrogation amounts, that the pool would have been authorized to recover 

had it not been dissolved. Any funds collected by TDI during the 

dissolution process would be deposited in the Texas Treasury Safekeeping 

Trust Co. 

 

The bill would extend the pool’s authority to collect premium assessments 

on its health benefit plan issuers until the insurance commissioner 

determined all of the pool’s financial obligations had been met. After 

making this determination, the commissioner either would issue a final 

assessment or refund any surplus monies not designated for premium 

assistance on a pro rata or otherwise equitable basis to the health benefit 

plan issuers. 

 

CSSB 1367 would distribute $5 million from any surplus premium 

assistance funds to the Texas Health Services Authority (THSA). 

Remaining monies would support the Healthy Texas program until 

December 31, 2013, after which they would be used for any 

commissioner-authorized purpose to improve uninsured Texans’ health 

insurance access. Any funds payable to THSA or the Healthy Texas 

program would be subject to audit. 

 

Effective date.  Effective January 1, 2014, CSSB 1367 would repeal 

statutes requiring that employers, health benefit plan issuers, HMOs, and 

others provide notice of potential eligibility for pool coverage to 

individuals as required by the Consolidated Omnibus Budget 

Reconciliation Act of 1985 (COBRA). It would also repeal limits on the 

amount of gross premium receipts that could be paid toward 

administrative costs and fees. 

 

Effective September 1, 2015, the bill would repeal ch. 1506, Insurance 

Code, governing the Texas Health Insurance Pool. 

 

This bill would take immediate effect if finally passed by a two-thirds 

record vote of the membership of each house. Otherwise, it would take 

effect September 1, 2013. 

 

App.049

                                                                                         
 Case 4:18-cv-00167-O   Document 41   Filed 04/26/18    Page 49 of 152   PageID 615



SB 1367 

House Research Organization 

page 4 

 

 

SUPPORTERS 
SAY: 

CSSB 1367 would dissolve the Texas Health Insurance Pool in an orderly 

manner after it was no longer needed. It is anticipated that nearly all pool 

enrollees would purchase coverage in the new health benefit exchange 

between the start of its open enrollment period, October 1, 2013, and the 

date its policies became effective, January 1, 2014. The exchange is 

expected to offer guaranteed issue plans that have more coverage options 

and increased benefits, such as maternity coverage, and that are more 

affordable than those available in the pool. 

 

CSSB 1367 would wind down the pool in a responsible manner, allowing 

the board of directors to customize a plan to dissolve the pool and 

transferring to TDI any needed authority to collect payments and assets 

and to meet residual obligations, such as unpaid claims. The three-month 

period for pool enrollees to purchase insurance in the exchange and avoid 

a gap in coverage is brief, but the pool has already conducted outreach to 

notify its members of this likelihood and would continue to do so. Should 

the exchange not be functional on January 1, the commissioner of 

insurance would retain the ability to continue coverage of those insured 

through the pool.  

 

The bill would fairly return any insurer overpayment upon the termination 

of the pool and would distribute funds collected from previously assessed 

penalties to improve health care quality and access to care.  

 

OPPONENTS 
SAY: 

CSSB 1367 would not adequately ensure Texas Health Insurance Pool 

enrollees did not face a gap in their coverage should the Affordable Care 

Act’s health benefit exchanges not be fully functional. The bill would be 

premature and should not be enacted until there is more certainty about the 

implementation of the Affordable Care Act’s many provisions. 

 

NOTES: The House companion bill, HB 2791 by Smithee, was left pending in the 

House Insurance Committee on April 23.  

 

CSSB 1367 differs from the Senate-passed version by more specifically 

defining the allocation of any remaining premium support funds from the 

pool. 
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BILL ANALYSIS 

 

 

Senate Research Center S.B. 1367 

 By: Duncan 

 State Affairs 

 7/18/2013 

 Enrolled 

 

 

 

AUTHOR'S / SPONSOR'S STATEMENT OF INTENT 

 

Changes in federal law have made the Texas Health Insurance Pool (THIP) unnecessary.  S.B. 

1376 requires the THIP board to create a plan of dissolution once THIP enrollees are able to 

obtain coverage in the private insurance market.  The plan of dissolution must be approved by 

the commissioner of insurance.  Once all THIP enrollees have left THIP, the administrative and 

financial responsibilities of THIP will transfer to the Texas Department of Insurance to complete 

any obligations tied to THIP.  S.B. 1376 contains a provision that allows the commissioner of 

insurance to adjust timelines and requirements for the dissolution plan in case federal law 

changes or is amended.   

 

S.B. 1367 amends current law relating to abolishing the Texas Health Insurance Pool. 

 

RULEMAKING AUTHORITY 

 

Rulemaking authority is expressly granted to the commissioner of insurance (commissioner) in 

SECTION 6 and SECTION 7 of this bill. 

 

SECTION BY SECTION ANALYSIS 

 

SECTION 1.  DEFINITIONS.  Defines "board," "commissioner," "department," "health benefit 

exchange," and "pool" in this Act. 

 

SECTION 2.  PLAN FOR DISSOLUTION.  Requires the board of directors (board) of the Texas 

Health Insurance Pool (THIP), as soon as practicable after the effective date of this Act, to: 

 

(1) develop a plan for: 

 

(A) dissolving the board and THIP after THIP’s obligations to issue and continue 

health benefit coverage terminate under Sections 3 and 4 of this Act; and  

 

(B) transferring to the commissioner of insurance (commissioner) and the Texas 

Department of Insurance (TDI) any continuing obligations of the board and THIP, 

any assets of THIP, any rights of the board or THIP that accrued before the 

dissolution of the board or THIP or that accrue with respect to coverage issued by 

THIP before THIP's dissolution, and any authority previously held by the board 

the continuation of which is necessary or appropriate; and 

 

(2) submit the plan to the commissioner for the commissioner’s approval. 

 

SECTION 3.  ACCEPTANCE OF ENROLLEES.  Provides that the latest date on which THIP 

may issue health benefit coverage is the later of: 

 

(1) December 31, 2013; or 

 

(2) the earliest date on which health benefit coverage is reasonably available on a 

guaranteed issue basis to each class of individuals eligible for health benefit coverage 

through THIP immediately before the effective date of this Act, as determined by the 

commissioner. 
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SECTION 4.  TERMINATION OF POOL COVERAGE.  Provides that health benefit coverage 

that is issued to an individual by THIP and that is otherwise in force terminates on the later of: 

 

(1) January 1, 2014; or 

 

(2) the earliest date on which the individual is enrolled in comparable health benefit 

coverage or could reasonably be expected to have obtained health benefit coverage on a 

guaranteed issue basis, as determined by the commissioner. 

 

SECTION 5.  EXERCISE OF POOL’S RECOVERY RIGHTS.  Authorizes TDI to exercise any 

authority to recover overpayments or other amounts THIP would have been authorized to 

recover or collect had THIP not been dissolved, including amounts recoverable under THIP's 

subrogation rights. 

 

SECTION 6.  TRANSFER OF CERTAIN FUNDS; ASSESSMENT AUTHORITY 

CONTINUED.  (a) Requires that any fund in which money belonging to THIP is kept and any 

other assets of THIP be transferred to TDI on dissolution of THIP.  Requires that money and any 

other money recovered or otherwise collected by TDI under this Act on behalf of THIP be used 

by TDI to satisfy obligations of THIP in accordance with this Act, Chapter 1506 (Texas Health 

Insurance Pool), Insurance Code, as that chapter existed before its repeal by this Act, and the 

dissolution plan. 

 

(b) Provides that the authority of the board to make assessments under Subchapter F 

(Assessments for Operation of Pool), Chapter 1506, Insurance Code, as that subchapter 

existed before its repeal by this Act, is continued and may be exercised by the 

commissioner until the commissioner determines that all financial obligations of the 

board and THIP have been satisfied. 

 

(c) Requires that money collected by TDI under Subsections (a) and (b) of this section be 

deposited to an account in the Texas Treasury Safekeeping Trust Company to be used for 

the purposes described by this Act.  Authorizes the money deposited to the account to be 

used to pay fees for the Texas Treasury Safekeeping Trust Company account.  Authorizes 

TDI to transfer money into the treasury local operating fund to disburse the money as 

required by this Act. 

 

(d) Requires the commissioner, when the commissioner determines that all financial 

obligations of the board and THIP have been satisfied, to make a final accounting with 

respect to THIP finances and: 

 

(1) make any necessary final assessment under this section; or 

 

(2) refund any surplus assessments or other surplus money collected on behalf of 

THIP, other than money described by Subsection (e) of this section, on a pro rata 

basis to the health benefit plan issuers that paid the assessments to the extent 

possible or on another equitable basis to the extent pro rata refunds are not 

possible. 

 

(e) Requires that the money paid or payable under Section 83.342(m) (relating to setting 

forth penalty payment under this section) and Section 1301.137(l) (relating to setting 

forth penalty payment under this section), Insurance Code, if it is no longer necessary to 

finance premium discounts as prescribed by Section 1506.260 (Funding for Premium 

Discounts), Insurance Code, be distributed and used as follows: 

 

(1) $5 million is required to be distributed to the corporation established under 

Chapter 182 (Texas Health Services Authority), Health and Safety Code, to be 

used for a purpose provided by that chapter; and 

 

(2) any money available after the amount required by Subdivision (1) of this 

subsection has been distributed in accordance with that subdivision is required to 
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be distributed to the fund established under Subchapter F (Healthy Texas Small 

Employer Premium Stabilization Fund), Chapter 1508 (Healthy Texas Program), 

Insurance Code, to be used: 

 

(A) before January 1, 2014, for a purpose provided by that subchapter; and 

 

(B) on and after January 1, 2014, for any other purpose authorized by the 

commissioner by rule to improve access to health benefit coverage for 

individuals without coverage. 

 

(f) Provides that money paid or payable under Section 843.342(m) and Section 

1301.137(l), Insurance Code, is subject to audit by the State Auditor's Office. 

 

SECTION 7.  DELAYED IMPLEMENTATION.  Authorizes the commissioner by rule to delay 

the implementation of any part of Sections 1-6 of this Act or the THIP dissolution plan 

established under this Act if: 

 

(1) the guaranteed issue of health benefit coverage is delayed; 

 

(2) the operation of a health benefit exchange in this state is delayed; or 

 

(3) the commissioner determines that health benefit coverage expected to be available on 

a guaranteed issue basis to a class of individuals eligible for coverage under Chapter 

1506, Insurance Code, immediately before the effective date of this Act, is not reasonably 

available to those individuals in this state. 

 

SECTION 8.  REPEALER.  (a) Repealers, effective January 1, 2014: Sections 1506.007(a-1) 

(relating to requiring a health benefit plan issuer, employer, or other person who is required to 

provide notice to an individual of the individual's ability to continue coverage in accordance with 

COBRA to also provide notice to the individual of the availability of coverage under THIP at a 

certain time) and (a-2) (relating to requiring a health benefit plan issuer who is providing 

coverage to an individual in accordance with COBRA to notify the individual of the availability 

of coverage under THIP not later than the 45th day before the date that coverage expires), 

Sections 1506.205(b) (relating to prohibiting the total amount of administrative costs and fees 

paid in a calendar year to all THIP administrators from exceeding 12.5 percent of the gross 

premium receipts of THIP for the calendar year) and (c) (relating to authorizing the 

commissioner to approve payment of a higher amount, not to exceed 15 percent of the gross 

premium receipts of THIP for the calendar year, under certain conditions), Section 1251.255(b) 

(relating to requiring an insurer to notify and provide certain information), and Section 1271.305 

(Notification of Risk Pool Eligibility), Insurance Code. 

 

(b) Repealer, effective September 1, 2015: Chapter 1506 (Texas Health Insurance Pool), 

Insurance Code. 

 

SECTION 9.  EFFECTIVE DATE.  Effective date: upon passage or September 1, 2013. 
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Official Order

at the
Texas Commissioner of Insurance

Date:

___________________

Subject Considered:

Texas Health Insurance Pool of Dissolution

The commissioner of insurance considers the Plan of Dissolution submitted by the
Board of Directors of the Texas Health Insurance Pool on December 10, 2013, under §2
of SB 1367, Act of June 14, 2013, 83rd Legislature, Regular Session.

FINDINGS OF FACT

1. The Board of Directors of the Texas Health Insurance Pool submitted a Plan of
Dissolution to the commissioner for the commissioner’s approval on December 10,
2013, under §2 of SB 1367, Act of June 14, 2013, 83rd Legislature, Regular Session.

2. The attached Plan of Dissolution contains the matters required by §2(1) of SB 1367.

CONCLUSIONS OF LAW

1. The commissioner has jurisdiction over this matter under §2 of SB 1367 and
Insurance Code §3tO21 and 1506201.

2. The Plan of Dissolution satisfies the requirements for approval by the commissioner,

ACTION

The commissioner approves the Plan of Dissolution submitted for approval by the Board
of Directors of the Texas Health Insurance Pool on December 10, 2013, under §2 of SB
1367, Act of June 14, 2013, 83rd Legislature, Regular Session. The commissioner
further directs the Board to submit quarterly dissolution progress reports through its
Executive Director to the commissioner by the last day of the month following the end
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Comrnissioners Order
Texas Health Insurance Pool Dissolution Plan

Page 2 of 2

of each calendar quarter until the Pool and Board are dissolved. The commissioner
reserves the right to issue further instructions and orders regarding the dissolution of
the Pool and Board.

. ... ... .

Commissioner of Insurance
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cc%*XAS
\ /Health Insurance Pool

December 10,2013

Via Courier Deliven’

Ms. Amy Einhom
Director of.Research and Policy InItiatives
Texas Department of Insurance
333 Guadalupe, Tower 1
Austin, TX 78701

Re: Texas Health Insurance Pool Dissolution Plan

Dear Amy:

I have enclosed the Board’s formal Plan of Dissolution, for commissioner review and approval,
if acceptable. This final version incorporates all of the revisions previously discusseth In
addition, we have included some additional clariing edits, as well as the following more
substantive changes: 1) inserted a more specific legal action deadline in Item #5 of the Plan; and
2) inserted a reminder date in the Tim dine for the assessment activity in 2016.

Please let me know if the commissioner has any questions about the Plan. Thanks again to you
and the others at the Department for the very helpful assistance with this challenging project—-4
think the final product will be a useful reference for all of us as we move fonvard,

Sincerely,
ii!

L vfl ij,u’ mp

Executive Dircctor

Enclosure

1701 Directors Blvd. Suite 120 Austin, TX 78744 5 12/44 170565 Phone 5 12/44 121690 Fax ‘ txheaithpooLorg
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3iXAS
Health Insurance Pool

TEXAS HEALTH INSURANCE POOL

PLAN OF DISSOLUTION

In accordance with Senate Bill 1367 (83R), the Board of Directors of the Texas Health Insurance
Pool (the Pool) hereby submits to the Comm.issioner of Insurance (the Commissioner) a Plan of
Dissolution (the Plan). As directed by state law, this Plan provides for: I) the dissolution of the
Board and Pool after the Pool’s obligations to issue and continue coverage terminate; and 2) the
transfer to the Commissioner and Department of any continuing obligations and assets of the
Pool, as well as all rights an••• d authority.

Effective December 1, 2013, the Commissioner adopted Title 28, Texas Administrative Code
§33615 on an emergency basis, extending the termination date of the Pool until March 31, 2014,
in accordance with Senate Bill 1367 (83R). This Plan summarizes the Board’s understanding of
the PooPs future responsibilities and lists the essential tasks the Pool proposes to complete prior
to such dissolution and transfer.

The Pool Board approved the initial Plan on September 24, 2013; revisions to the Plan were
approved by the Pool Board on December 4, 2013. By resolution, the Pool Board has designated
the Pool Executive Director, Mr. Steven Browning, to act as its representative to implement the
Plan, and perform all necessary duties required to dissolve the Pool.

This Plan is submitted to the Texas Commissioner of Insurance for review and approval.

Submitted this 10th day of December, 2013.

/1

-

,,_ tc--——- — —

Hteven B rownmtu-t.xccuuve anrectop
Texas i4ealth insurance Pool

Ex.hibi.ts:

I. Timeline of Important Dates
II. S.B. No, 1367 (83.R)

1

1701 Directors Blvd., Suite 120 • Austin, TX 78744 • 512/441-7665 Phone - 512/441-7690 Fax txhcalthpool.org
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TEXAS HEALTH INSURANCE POOL

PLAN OF DISSOLUTION

I, Discontinuation of New Enrollment. The Pool will stop issuing new health
benefit coverage after December 31, 2013, unless extended by the Commissioner.

2. Termination of Pool Coverage. The Pool will terminate in”force health benefit
coverage at 11:59 PM. on March 31, 2014, unless further delayed by the Commissioner.

3. Adjudication of Claims. Claims for Pool benefits must be submitted to the Pool
within one year of the date of service. The Pool will process all timely filed claims for medical
and outpatient prescription benefits,

4. Appeals Management The Pool will process all appeals received. If any
appeals are pending when the Pool is dissolved, the Pool will provide the Department with a
summary of any such appeals and will transfer all appeal files. In addition, the Pool will
provide the Department with a comprehensive, searchable database of all complaints and
appeals processed by the Pool since inception.

5, Litigation Management Legal actions against the Pool must be brought within
two years of the date the cause of action arises. It is possible that a legal action could be filed
up to April 1, 2017, or later if the Commissioner further delays termination of intorce
coverage. if any legal actions are pending against the Pool at the time of Pool dissolution, the
Pool will provide the Department with a summary of any such actions, and will transfer any
litigation files.

6. Board Action Summary. The Pool will continue to maintain a complete log of
all board actions. At dissolution, the Pool will provide the Department with a searchable file
that summarizes every Pool Board action since inception.

7. Unclaimed Property. The Pool will deliver to the State Ccm troiler all eligible
unclaimed funds for which Pool checks were issued, including those issued to agents, claimants
or vendors, in addition, all required unclaimed nrooerty reports will be filed with the
uomptrnller. Any anclamed payments not yet elgtble for celvery to the Comptroter at tune
of dissolution will be documented and the funds transferred to the Department.

S. Termination/Assignment of Contracts. The Pc’oi will surc,marize all in4orce
administrative and vendor contracts and will, in consultation with Department staff, assiur. any
contracts to fhe Department that survive dissolution.

9. Pool Bank Accounts. All Pool bank accounts will he closed and any remaining.
funds will be transferred to the Department on the dissolution date.

10. Recovery Rights. Upon dissolution, the Pool will notify all contractors,
including the Pool’s subrogation recovery vendor, that all future recoveries of overpayments or
other funds owed to the Pool should be redirected to the Department.

2
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11. Transfer of rights and obligations On or before dissolution, the Pool will

transfer to the m nissioner and the department.

(i) any remaining and continuing obligations of the Board and the Pool;

(ii) any thnd in shich money belonama to the Pool is kept and any remaining assets

of the Pool;

ciii) any remaining rights of the Board or the Pool that accrued before the dissolution

of the Board or the Pool or that accrue with respect to coverage issued by the Pool

before the Pool’s dissoluttom and

(iv) any authority previously held by the Board the continuation of which is necessary

or appropriate.

12. Pool Office Closure. Prior to dissolution, the Pool office will be closed and any
remaining flamiture and equipment will he transferred to the Department or othern ice disposed
of. as directed by the Department.

13. Pool Employees. At dissolution, employment of remaining Pool staff will end, as
will all employee benefit proarams.

14. Computer Files. At dissolution, the Pool vi1l transfer all necessary computer
files to the Department.

15. Pool Website. At dissolution, the Pool will deactivate all remaining website
content other than a home page that contains contact information for the Department Domain
ownership ss ill be transferred to the Department, and all necessary domain documentation u ill
‘e transferred.

16. Final Audits/Accounting. in 2015. the Pooi’s outside auditor wifl conduct an
audit of the Poo’s December 31. 2014 ilnancial data. After dissolution. any ubsequont audits
will be managed y tac Dtnartmept t dssolution, ‘he Poo will provide all htstoncai financa1

and aencral lcdcer flies needed by the Dcnartment.

17. Fi al &ssessment. It ‘015, the Poo ill process the e onciliation rf 1w ‘014
ular As mt snd gener tr ot cc forth ) 1w Interim A sat t, if needed - ver

y timacc ,. c enscs Aser hat as s en i nroee d hc P i stl vdc the
p it t d cumatatloa d daa d poce us nt ascssrr ,

i ding ic I RLcularA sc irettIn 201

18. Federal Grant Funds Reporting. \ll grant find dis ur ements and issociated
reporting shuwd be completed in 2o14, it is riot anticipated that the Department 1wll be
required to adnimister any aspects of the federal grant pro ram for state risk- pools after
dissolution, hut a complete accounting of all Pool federal grants will he provided to the
Department
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19. Premium Subsidy Fund. The Pool will continue to collect penalties pursuant to

Sections 843.342 and 1301137, Texas Insurance Code, Thc Pool vill distribute monies from

this Fund as directed by the Commissioner. At dissolution, the remaining Fund balance will be
transferred to the Department. and all HMOs and Insurers will be instructed to remit subsequent
oenaizy payments to the Department rather than to the Pool.

20. Annual Report to the Governor. The Board shall prepare and adopt the 2014

annual report, in accordance ssith Sec. 1506.057 Texas Insurance Code, which must be
submitted to the Govemor, et. al,, by June 1, 2015. The Department thai) prepare any
subsequent reports. if necessary.

21. Tax Returns. The Pool Gil file the Y2014 Form 990 by the May 15 2015 filing

deadline. Subsequent annual filings, if required, will be managed by the Department.

22. TDI Reporting. The Pool will file the Y2014 Annual Statement with the
Department by the March 1, 2015 deadline, Responsibility for preparation of the Y20I5

Quarterly Statements will be determined based upon the official date of dissolution.

23. Retention and Destruction of Records, Prior to dissolution, records eligible for
destruction will be destroyed, in accordance with industry document retention standards. At
dissolution, the Pool will provide the Department with an inventory of all records securely

stored at the Pool’s off-site storage facility, and the Pool’s agreement with the facility will be

transferred to the Department. If requested by the Department, all Pool records will be

transferred to the Department’s storage facility

24. Contingency Plans. In the event guaranteed issue coverage is not reasonably
available on April 1, 2014 and the Commissioner elects to delay termination of in-force Pool

coverage, the dates for all affected transition activities will be adjusted accordingly.

25. Discharge of Board. Upon the Pool’s completion of the obligations set forth in
this Plan of Dissolution, the Board of Directors will apply to the Commissioner for discharge of
the Board.

4
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ExhlbltI

Ti.meine of Important Dates

jMu•ebma2014: Supplemental assessment processed in connection with extension of
coverage termination date
frndnQJ4 ‘r 2013 assessment reporting forms released to insurers
M&cjil 2014 Deaciline to file the Y2013 annual financial report with IDE
Mgfi1jJ1159Pjj All inJorce Pool coverage to end, unless extended by
Com.mlssioner
Andi 30. 2014: Final reports due to federal government for risk pool rant progra.ms
Mg2Qii: Y2013 audited financial statement report received from outside audit firm
Miiv 2014: Pool Board Meeting. Earlier and subsequent board meetings will be scheduled based
upon status of outstanding issues,
Mniii,Q14: Deadline to file the IQ 2014 quarterly financial report with TDI
gyjj2Qj4: Filing deadline for Y2013 IRS Form 990
Mh2fll4: Pool Executive Director’s Office lease agreement expires. Shortterm renewal
may be negotiated, depending upon determination of need.
Jgg,j2ffl4: Due date for Y20 13 Annual Report to the Governor.
gjAuciustI5gpgber2fij4: Y2013 Regular Assessment reconciliation finalized and Y2014
Interim Assessment invoiced, if needed
August 15. 2014: Deadline to file the 2Q 2014 quarterly financial report with TDI
Noxibeci52,QLI: Deadline to file the 3Q 2014 quarterly financial report with IDE

March 31. 2015: Last possible date for claims to be timely filed by with the Pool, unless
coverage canceliation date was further extended by Commissioner beyond 11:59 P.M., March
31,2014
fcbruan’2Qj,: Y20 14 assessment reporting forms released to insurers
March L29j,: Deadline to file the Y2014 annual financial report
Mgyi5 2015: Deadline to file the IQ 2015 quarterly financial report, if still required
4gyj5,.0l5: Filing deadline for Y20l4 IRS Form 990
tine U 20l: Due date for statutory Y2014 Annual Report to the Governor
jfi&sAuciust20l Y2014 Regular Assessment reconciliation finalized and Y2015 Interim
Assessment invoiced, if needed

stl5.,Z.i0l5: Deadlin..e to file the 2Q 015 quarterly financial report, if still required
Stember1.2015: Chapter 1506, Texas insurance Code (Pool statute), is repealed, pursuant to
SB 1367 (83R)
ggembe2,Q,j5: Expiration date of the Pool’s Run Off Period adminiaative services
agueements with Blue Cross Blue Shield Texas and Medco/Express Scripts.

ixtAiiauit 2016: Y20l 5 Regular Assessment finalized and Y201 6 Inter1m Assessment
invoiced, if needed.

arch27: Deadline for filing of litigation associated with denied claims; unless coverage
cancellation date was further extended by Commissioner beyond March 31, 2014

5
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Exhibit II

5.3. No. 1357

AN ACT

relating to abolishing the Texas Health insurance Pool.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. DEFINiTIONS. In this Act:

(1) Board’ means the board of directors of the pool.

(2) “Commissioner” means the commissioner of insurance.

(3) “Department” means the Texas Department of Insurance.

(4) “Health benefit exchange” has the meaning assigned by Section 1369,201, Insurance

Code.

(5) “Pool” means the Texas Health Insurance Pool established under Chapter 1506,

Insurance Code, as that chapter existed before its repeal by this Act.

SECTION 2. PLAN FOR DISSOLUTION. As soon as practicable after the effective date of this Act,

the board shall:

(1) deveio o a plan for;

(A) dissolving the board and the pool after the pools obligations to issue and

continue health benefit coverage terminate under Sections 3 and 4 c-f this Act; and

(B) transferring to the commissioner and the department;

(i) any continuing obligations of the board and the pool;

5
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(ii) any assets of the pool;

(ill) any rights of the board or the pool that accrued before the

dissolution of the•• board or the pool or that accrue with respect to coverage issued by the pool before

the pool’s dissolution; and

(iv) any authority previously held by the board the continuation of

which is necessa or approprlate; and

(2) submit the plan to the commissioner for the commissioner’s approval.

SECT1ON 3. ACCEPTANCE OF ENROLLEES. The latest date on which the pool may issue health

benefit coverage is the later of:

(1) December 31, 2013; or

(2) the earliest date on which health benefit coverage is reasonably available on a

guaranteed issue basis to each class of individuals eligible for health benefit coverage through the pool

immediately before the effective date of this Act as determined by the commissioner.

SECTION 4, TERMINATION OF POOL COVERAGE. Health benefit coverage that is issued to an

individual by the pool and that is otherwise in force terminates on the later of:

(1) January 1, 2014; or

(2) the earliest date on which the individual:

(A) is enrolled in comparable health benefit coverage; or

(B) could•• reasonably be expected to have obtained health benefit coverage on

a guaranteed issue basis,. as determined by the commissioner.

1
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EfliN S. EXERCiSE OF POOLS RECOVERY RIGHTS The department may exrcise any

author t to rerover overpayments or o h°r amounts the pool would have been authorized to m. over or

collect ad the pool not been thssoiued, including amounts recoverable under the OOi’5 subrogation

rights.

SECTION 6. TRANSFER OF CERTAIN FUNDS; ASSESSMENT AuTH0RrrY CONT1NUED. (a) Any

rund n which money belonging to the pool is kept and any other assets of the pool shall be transferred

to the department on dissolution of the pool. That money and any other money recovnred or otherwise

collected by the department under this Act on behalf of the pool shall be used by the department to

satisfy obligations of the pool in accordance with this Act, Chapter 1506, Insurance Code, as that chapter

existed before its repeal by this Act, and the dissolution plan.

(b) The authority of the board to make assessments under Subchapter F, Chapter 1506,

insurance Code, as that subchapter existed before its repeal by this Act, is continued and may be

exercised by the commissioner until the commissioner determines that all financial obligations of the

board and the pool have been satisfied.

(c) Money collected by the department under Subsections (a) and (b) of this section shall be

deroøed to an account in the Texas Treasury Safekeeprng Trust Comnany to be used for the ourposes

d°scr ed by this Act The morey deposited to the account ziay be used o pay fees for the Texas

auy a°k epingrus paryacc u t Tedepartrc. t a s onoy ntot teasury

a oe a g a dtodisbur e r r reyas ouired by h ct

d Vhen the commissioner dc mines tiat all financial o gatons of the ooard and e pool

base toen safisfied, tne carnmiss;oner snaIl make a final account;rg ‘.tn respect to poo finances and:

(1) make any necessary final assessment under this section; or

8
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(2) refund any surplus assessments or other surplus money collected on behalf of the

pooi. other than money described by Subsection (e) of this section:

(A) on a pro rata basis to the health benefit plan issuers that paid the

assessments to the extent possible; or

(B) on another equitable basis to the extent pro rata refunds are not possible.

(e) f money paid or payable under Subsection (mL Section 843.342 and Subsection (IL Section

1301.137, Insurance Code, is no longer necessary to finance premium discounts as prescribed by Section

1506.260, insurance Code, as that section existed immediately before the effective date of this Act, the

money shall be distributed and used as follows:

(1) 55 million shall be distributed to the corporation established under Chapter 182,

Health and Safety Code, to be used for a purpose provided by that chapter; and

(2) any money available after the amount required by Subdivision (1) of this subsection

has been distributed in accordance with that subdivision shall be distributed to the fund established

under Subchapter F, Chapter 1508, insurance Code, to be used:

(A) before January 1, 2014, ror a purpose provided by that subchapter; and

(B) on and after January 1, 2014, for any other purpose authorized by the

commissioner by rule to improve access to health benefit coverage for individuals without coverage.

(9 Money paid or payable under Subsection (ml, Section 843342 and Subsection (Q, Section

1301337. lnsurance Code, is subject to audit by the State Auditors Office.

SECtiON 7. DELAYED iMPLEMENTATiON, The commissioner by rule may delay the

implementation of any part of Sections 1 through 6 of this Act or the pool dissolution plan established•

under this Act if:

Q
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(1) the guaranteed issue:, of health benefit coverage is delayed;

(2) the operation of a health benefit exchange in this state is delayed; or

(3) the commissioner determines that heafth benefit coverage expected to be available

on a guaranteed issue basis to a ciass of individuals eligible for coverage under Chapter 1506, lnsurance

Code, immediately before the effective date of this Act, is not reasonably available to those individuals

in this state.

SECTION 8. REPEALER. (a) Effective January 1, 2014, the following laws are repealed:

(1) Subsections (a4) and (a2), Section 1S06,007 Insurance Code;

(2) Subsections (b) and (c),, Section 1506.205, Insurance Code;

(3) Subsection (b), Section 1251.255, Insurance Code; and

(4) Section 1271.30%, insurance Code.

(b) Effective September 1, 2015, Chapter 1506, Insurance Code, is repealed.

SECTION 9. EFFECTIVE DATE. This Act takes effect immediately if it receives a vote of two4hirds

of all the members elected to each house, as provided by Section 39, Article ill, Texas Constitution. If

this Act does not receive the vote necessary for immediate effect, this Act takes effect September 1,

2013.

10
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President of the Senate Speaker of the House

hereby certify that SB. No. 1367 passed the Senate on April g, 2013, by the following vote:

Yeas 31, Nays 0; and that the Senate concurred in House amendment on May 21, 2013, by the following

vote: Yeas 31, Nays 0.

Secretary of the Senate

I hereby certify that SAl No. 1367 passed the House, wth amendment, on May 16, 2013, by the

following vote: Yeas 126, Nays 1, two present not voting.

Chief Clerk of the House

Approved:

Date

Governor

11
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

TEXAS, § 
WISCONSIN, § 
ALABAMA, § 
ARKANS4S, § 
ARIZONA, § 
FLORIDA, § 
GEORGIA, § 
INDIANA, § 
KANSAS, § 
LOUISIANA, § 
PAUL LePAGE, Governor of Maine, § 
MISSISSIPPI, by and through § 
Governor Phil Bryant, § 
MISSOURI, § 
NEBRASKA, § 
NORTH DAKOTA, § 
SOUTH CAROLINA, § 
SOUTH DAKOTA, § 
TENNESSEE, § 
UTAH, and § 
WEST VIRGINIA, § 

Plaintiffs, § 
§ 

V. § Civil Action No. 4:18-cv-00167-O 
§ 

UNITED STATES OF AMERICA, § 
UNITED STATES DEPARTMENT § 
OF HEALTH AND HUMAN § 
SERVICES, ALEX AZAR, § 
in his Official Capacity as § 
SECRETARY OF HEALTH AND § 
HUMAN SERVICES, UNITED § 
STATES INTERNAL REVENUE § 
SERVICE, and DAVID J. KA UTTER, § 
in his Official Capacity as Acting § 
COMMISSIONER OF INTERNAL § 
REVENUE, § 

Defendants. § 

DECLARATION OF JUDITH MUCK 

My name is Judith Muck and I am over the age of 18 and fully competent to 

make this declaration and state the following: 
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1. I am the Executive Director of the Missouri Consolidated Health Care Plan 

(MCHCP). I have served as Executive Director with Missouri Consolidated 

Health Care Plan for 5 years. 

2. As the Executive Director for Missouri Consolidated Health Care Plan, I am 

responsible for the day-to-day operations of the health plan. 

3. I am familiar with the business of MCHCP, with the storage of records in the 

MCHCP and with changes in costs, plans and policies related to the enactment 

of the ACA. 

4. I have personal knowledge of the matters and information set forth herein 

except where noted. 

The Missouri Consolidated Health Care Plan 

5. The Missouri Consolidated Health Care Plan is a non-federal governmental 

health plan which provides insurance coverage for most state employees as 

specified in Chapter 10 of the Revised Statutes of Missouri. Missouri statutes 

grants to the MCHCP Board of Trustees (the Board) the general 

administration and the responsibility for the proper operation of the plan. 

103.008 RSMo. 

6. Under Section 103.014, the Board appoints an Executive Director who has 

charge of the offices, records and employees of the plan, subject to the 

discretion of the board. 

7. The Board, upon recommendations of the Executive Director of the MCHCP, 

sets benefits and premiums each year for the next plan year. Taken into 
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consideration when designing the coverage are benefits and limits that are 

mandated by law, both federal and state. 

8. Per 103.100 RSMo, every year MCHCP actuarially estimates the cost based on 

the plan design chosen by the Board and sends an overall cost to provide 

benefits to the Office of Administration. The governor makes a 

recommendation and the legislature passes the funding at the level it 

approves. MCHCP's budget is contained in the Office of Administration's 

budget as an employee benefit. 

Financial Costs Associated with ACA Regulations 

9. With the passing of the ACA, Missouri Consolidated Health Care Plan has 

been affected with new administrative and financial requirements. 

10. These requirements are described in the attached chart that was used by the 

MCHCP which was prepared by our employees shortly after state FY 2017, 

and updated as needed to summarize the historical and projected impact of the 

ACA on the MCHCP. This chart was made and kept in the ordinary course of 

business. This chart was made by assembling the data available to MCHCP in 

its computerized accounting system, data warehouse, actuarial analysis and 

contractual terms. This chart was found in the ordinary course of business and 

it was not prepared for purposes of litigation. The exhibit is a true copy of this 

chart. All fiscal years reference the state fiscal year. The state fiscal year runs 

from July 1, through June 30 of the subsequent year. 
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Lifetime Maximum Benefit 

11.At the time of passage and implementation of the ACA, MCHCP did not have 

a lifetime maximum benefit. "Lifetime maximum benefit" is the maximum 

dollar amount a health insurance plan will pay in benefits to an insured person 

during that person's lifetime. The ACA prohibited insurance contracts 

nationwide from including any lifetime maximum ben@t. The ACA thus _, 

eliminated Missouri Consolidated Health Care Plan's ability to choose to 

impose lifetime maximum benefits for essential health benefits in the future. 

42 U.S.C. § 300-gg-11. 

Young Adult Dependents 

12.Prior to the implementation of the ACA on January 1, 2010, Missouri 

Consolidated Health Care Plan provided coverage for unemancipated 

dependents up to age 25 and unemancipated disabled children over age 25 who 

are permanently and totally disabled when first eligible or covered before age 

25 .. But the ACA requires that all health insurance coverage nationwide 

provide continuing coverage for all dependents until the age of 26. 42 U.S.C. § 

300-gg-14. 

13. Providing continuing health insurance coverage for adult dependents until the 

age of twenty-six puts costs upon Missouri Consolidated Health Care Plan 

because each individual insured by the Missouri Consolidated Health Care 

Plan constitutes expenses for the system. 
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14. Specifically, Missouri Consolidated Health Care Plan had costs of $316,382 in 

FY 2011, $ 1,080.559 in FY 2012, $1 ,319,790 in FY 2013, $1,574,090 in FY 

2014, $1,726,080 in FY 2015, $2,336,735 in FY 2016, $ 2,333,801 in FY 2017. 

15.Accordingly, in the six-year period between 2012 and 2017, compliance with 

the ACA legal mandate to insure dependents until the age of twenty-six 

imposed a cost of approximately $10,687,437. 

16. Exact additional costs for 2018 are not yet available, but compliance with the 

ACA will require Missouri Consolidated Health Care Plan to indefinitely 

continue paying these additional costs because the dependent age requirement 

mandated by the ACA remains 26, which is higher than the age that Missouri 

Consolidated Health Care Plan had adopted prior to the implantation of the 

ACA. 

17.MCHCP estimates that these costs will be $2,203,014 in FY 2018, $2,395,552 

in FY 2019, $2,553,658 in FY 2020, and $2,722,200 in FY 2021. 

Preventive Services 

18.Prior to adoption of the ACA on January 1, 2010, Missouri Consolidated Health 

Care Plan required insured persons to pay deductible , co-insurance and/or co­

payments for some preventive care that are now disallowed because the ACA 

requires that preventive care be covered at 100%. 42 U .S.C. § 300gg-13. Prior 

to this provision, MCHCP covered almost all recommended preventive services 

with no cost share. Examples of services not previously covered at 100% 

include over-the-counter tobacco cessation products with a prescription, 
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vitamin D with a prescription, aspirin with a prescription in certain situations, 

folic acid with a prescription in certain situations, routine prenatal care, and 

breast feeding support and services. Because so few services were not already 

covered, an actuary determined that this requirement did not impact MCHCP 

premiums. MCHCP lost the flexibility to choose not to offer these services in 

the future or to offer them subject to cost sharing requirements. 

Clinical Trials. 

19.Effective January 1, 2013, the ACA requires coverage for routine patient care 

costs incurred as the result of a Phase I, II , III or IV clinical trial that is 

conducted in relation to the prevention, detection or treatment of cancer or 

other life-threatening disease or condition. Prior to this provision, MCHCP 

covered routine patient care costs incurred as the result of Phase II, III or IV 

clinical trials for cancer in accordance with Missouri law. The actuary thus 

determined that this requirement did not impact MCHCP premiums. MCHCP 

lost the flexibility to choose not to cover the expanded trial requirements in the 

future. 

Patient-Centered Outcomes Research Institute (PCORI) Fee. 

20. The ACA requires Missouri Consolidated Health Care Plan to pay a Patient­

Centered Outcomes Research Institute (PCORI) fee. 26 U.S.C. § 9511. The fee 

applies to issuers of specified health insurance policies and plan sponsors of 

applicable self-insured health plans to help fund the Patient-Centered 

Outcomes Research Institute. The fee is based on the average number of lives 
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covered under the plan. The fee applies to plan years ending on or after Oct. 1, 

2012, and before Oct. 1, 2019. MCHCP makes payment in July of each year. 

21.Missouri Consolidated Health Care Plan paid the following for its persons 

enrolled in a health insurance plan: in FY 2014, $87,002; in FY 2015, $173,432; 

in FY 2016, $181,018; in FY 2017, $187,783. It projects to pay, assuming a 4% 

trend over current fee of $2.08, $194,640 in FY 2018; $203,106 in FY 2019; 

$211,230 in FY 2020; and $211,230 in FY 2021. 

Transitional Reinsurance Program Fee. 

22. The ACA requires Missouri Consolidated Health Care Plan to pay the 

Transitional Reinsurance Program fee. 42 U.S.C. § 18061. Section 1341 of the 

ACA established a Transitional Reinsurance Program to help stabilize 

premiums for coverage in the individual market during the years 2014 through 

2016. If this requirement had not been in place, Missouri Consolidated Health 

Care Plan would have saved approximately $3,878,420 in FY 2015; $3,185,756 

in FY 2016; $2,358,259 in FY 2017; and $388,725 in FY 2018. 

Employer Shared Responsibility. 

23.Prior to the ACA, a full-time employee was defined as an employee who is 

employed at least 40 hours per week; the ACA altered that number to 30 hours 

per week. 26 U.S.C.A. § 4980H; Pub. L. 111-148, 124 Stat. 865, § 

4980H(d)(4)(A). 
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24. This change impacted Missouri Consolidated Health Care Plan by increasing 

the number of persons the State of Missouri must insure, thus increasing the 

total cost of providing insurance. 

25. Under the ACA, any employer with 100 (decreases to 50 in 2016) or more full­

time equivalents (FTEs) is subject to a penalty if the employer fails to offer 

access to minimum essential coverage and if any FTE receives a tax credit or 

if the coverage does not meet minimum value and affordability requirements. 

26.MCHCP coverage meets minimum value and affordability requirements. 

MCHCP offers coverage to all FTEs that are benefit-eligible. Effective January 

1, 2015, MCHCP began offering coverage to certain variable hour employees 

who are not benefit-eligible but who worked on average more than 30 hours 

per week during the standard measurement period. These individuals are 

considered an FTE employee for the purpose of the ACA. 

27.ln FY 2016, this cost $112,833 and in FY 2017, $137,790. Projected costs 

include $268,242 in FY 2018; $290,897 in FY 2019; $310,096 in FY 2020; and 

$330,562 in FY 2021. Estimated costs reflect MCHCP's contribution to the 

premium for variable hour employees. 

Excise or Cadillac Tax. 

28. Under the ACA, a 40 percent excise tax will be assessed, beginning in 2022, on 

the cost of coverage for health plans that exceed a certain annual limit ($10,200 

for individual coverage and $27,500 for self and spouse or family coverage. 

Limits for retiree coverage are higher.) Estimates are subject to further 
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guidance through regulations not yet available. Issues that can impact the 

potential amount owed include rate blending, age and demographic 

distributions, HSA/FSA contributions as well as other issues. 

29. This excise tax was estimated in December 2015, to be $2.0M-$2.5M in FY 

2022. The lower amount of the range is estimated based on rate blending with 

the higher amount reflecting no rate blending. The estimate given also does 

not include the impact of any future benefit design changes should they occur 

after the estimate was made. 

IRS Reporting Requirements. 

30. Under the ACA, MCHCP is required to report who has coverage to the Internal 

Revenue Service (IRS) annually. MCHCP has contracted for the printing and 

mailing of 1094B and 1095B reporting. 

31. Form 1094-B is for the Transmittal of Health Coverage Information Returns. 

Form 1095-B is used to report certain information to the IRS and to taxpayers 

about individuals who are covered by minimum essential coverage and 

therefore are not liable for the individual shared responsibility payment. 

32. These costs are $185,061 in FY 2016 and $57,699 in FY 2017. They are 

projected to be $47,000 in FY 2018; $47,300 in FY 2019; $49,200 in FY 2010; 

and $51,200 in FY 2021. 
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Administrative Requirements Associated with ACA Regulations 

33. Missouri Consolidated Health Care Plan is currently structuring the benefits 

and policies for the 2019 plan year and bases its activities on knowledge of 

whether the ACA is still federal law in order. 

34. Without the expenses described above , Missouri Consolidated Health Care 

Plan would possibly gain back nearly $3 million in funding. This is based on 

$2,395,552 for its line item on young adult dependents, $203,106 saved on the 

PCORI fee , $290,897 on the employer shared responsibility payments, and 

$47,300 on IRS reporting requirements. 

35.Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the 

foregoing is true and correct. 

Respectfully submitted this the 16 day of April 2018. 
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Affordable Care Act (ACA) Provisions for Large Groups (101+) with 

potential cost impact to MCHCP

FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020 FY 2021

Young adult dependents - Covered up to age 26. Effective 

01/01/2010.  

Prior to this provision, MCHCP covered young adult dependents up 

to age 25  if unmarried and if lived at parent home or attended 

school.  Estimated costs reflect MCHCP's contribution to the 

$316,382 $1,080,559 $1,319,790 $1,574,090 $1,726,080 $2,336,735 $2,333,801 $2,203,014 $2,395,552 $2,553,658 $2,722,200

Preventive Services - Recommended preventive services must be 

covered at 100% when delivered in-network.  Effective 01/01/2010.

Prior to this provision - MCHCP covered almost all recommended 

preventive services with no cost share.  Examples of services not 

previously covered at 100% include over-the-counter tobacco 

cessation products with a prescription  vitamin D with a 

prescription, aspririn with a prescription in certain situations, folic 

acid with a prescription in certain situations.  The actuary 

determined that this requirement did not impact MCHCP 

$0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Women's Preventive Services - Includes additional recommended 

preventive services specific to women. Effective 01/01/2013

Prior to this provision, MCHCP covered almost all recommended 

preventive services at 100%.  Examples of services not previously 

covered at 100% included routine prenatal care and breast feeding 

support and services.  The actuary determined that this 

requirement did not impact MCHCP premiums.

N/A N/A N/A $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Clinical Trials - Coverage for routine patient care costs incurred as 

the result of a Phase I, II, III or IV clinical trial that is conducted in 

relation to the prevention, detection or treatment of cancer or 

other life-threatening disease or condition.  Effective 01/01/2013

Prior to this provision, MCHCP covered routine patient care costs 

incurred as the result of Phase II, III or IV clinical trials for cancer.  

The actuary determined that this requirement did not impact 

MCHCP premiums.

N/A N/A N/A $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Patient-Centered Outcomes Research Institute (PCORI) Fee - A fee 

on issuers of specified health insurance policies and plan sponsors 

of applicable self-insured health plans to help fund the Patient-

Centered Outcomes Research Institute. The fee is based on the 

average number of lives covered under the policy or plan.  The fee 

applies to plan years ending on or after Oct. 1, 2012, and before 

Oct. 1, 2019.   Payment made in July of each year.  Assumed a 4% 

trend over current fee of $2.08.

N/A N/A N/A $87,002 $173,432 $181,018 $187,783 $194,640 $203,106 $211,230 $211,230

Transitional Reinsurance - Section 1341 of the ACA established a 

Transitional Reinsurance Program to help stabilize premiums for 

coverage in the individual market during the years 2014 through 

N/A N/A N/A N/A $3,878,420 $3,185,756 $2,358,259 $388,725 N/A N/A N/A

MCHCP  Estimated CostsMCHCP Actual Costs
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Employer Shared Responsibility - Any employer with 100 

(decreases to 50 in 2016) or more full-time equivalents (FTEs) is 

subject to a penalty if the employer fails to offer access to minimum 

essential coverage and if any FTE receives a tax credit or if the 

coverage does not meet minimum value and affordability 

requirements.

MCHCP coverage meets minimum value and affordability 

requirements.  MCHCP offers coverage to all FTEs that are benefit-

eligible.  Effective 01/01/2015, MCHCP began offering coverage  to 

certain variable hour employees who are not benefit-eligible but 

who worked on average more than 30 hours per week during the 

standard mearsurement period. These individuals are considered 

an FTE employee for the purpose of this law.  Estimated costs 

N/A N/A N/A N/A N/A $112,833 $137,790 $268,242 $290,897 $310,096 $330,562

Excise Tax - On January 22, 2018, Congress passed and the 

President signed into law a two year delay on the Affordable Care 

Act's 40 percent excise tax on high-value health care plans. The 40 

percent excise tax will take effect, beginning in 2022, on the cost of 

coverage for health plans that exceed a certain annual limit 

($10,200 for individual coverage and $27,500 for self and spouse or 

family coverage.  Limits for retiree coverage are higher.) Estimates 

are subject to further guidance through regulations which are not 

yet available.  Issues that can impact the potential amount owed 

include rate blending, age and demographic distributions, HSA/FSA 

contributions  as well as others.  Although no payments would be 

due through FY 2021, an actuarial estimate completed in Dec. 2015  

estimated the excise tax owed in 2022 to be $2M-$5M.  The lower 

amount of the range is estimated based on rate blending with the 

higher amount reflecting no rate blending. The estimate given also 

does not include the impact of any future benefit design changes 

should they occur after the analysis was completed.

N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A N/A

Auto-Enrollment - Employers with >200 employees must auto-

enroll employees into coverage if a new employee fails to enroll or 

waive coverage.  Implementing regulations have not  been issued 

and this provision will not be effective until such time.  Have not 

estimated costs for this provision.

N/A N/A N/A N/A $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

IRS Reporting Requirements - Contracted services for printing and 

mailing of 1094B and 1095B reporting

N/A N/A N/A N/A N/A $185,061 $57,699 $47,000 $47,300 $49,200 $51,200
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