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CI.IAD A. READLER
Acting Assistant Attoruey General

JAMES M. BURNHAM
Scnior Couusel
U.S, I)epartrnent of Jtrstice, (livil Divisior-r

CHRISTOPHER HAL]-
Assistarìt Brânch I)irector
STEVEN A, MYERS

JOSEPH C. DUGAN
Trial Attorucys
Civil Division, F.-ederal Prograrns Branch

U.S. l)cpârttnelìt of Justice
P.O, Box 883
lü/aslrir-rgton, D.C. 70044
Telcplrone, (202) 5 1 4'3759
Facsinrile, (707) 616'847 0

E.nrail, josepl.r.dugan(@usdoj gov

Coriruel /or Delcndants

TINITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

STATE OF CIALIFORNIA, er al 
'

Plaintiffs,

No. 3'17-cv-5895 (VC)

DECLARATION OF JEFF WU IN
SUPPORT OF DEFENDANTS'
OPPOSITION TO PLAINTIFFS' MOTION
FOR A TEMPORARY RESTRAINING
ORDER

L)e fe r-rcl a nts .

p.rsua¡r to 28 U.S.C. S 1?46, I, Jeff lØu, make the following declaration under the peualties for

perjury bnsecl on pcrsonal klrowleclge, on information cont¿rined iu thc recorcls of the U.S. Department of

C'aifo¡,r¡n. Trnl>, No. 3,1?¡r-05895 (VC)

DcLhrrtioìì ofJÈll \íu

DONALD J. TRUMP, President of the Unitecl

States, ct al.,
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Health a¡c{ Hnm¿r¡ Services ('HHS) a¡cl its subsicliary agencies, ot ou iufortnirtion proviclcd to me by I-{HS

ernployees,

1. I âm rl-re Associate Dcpr,rty l)irector for Pcllicy for the Ccurcr for Coustluer lnfotmttiou aud

lusurance Oversight 1.'CCllO"), onc of the centers in the Ccuters for Meclicare & Meclicaicl Scwices

("CMS"), ¿ì componerìr agc¡cy within IIHS. CClllO is charged with operatil.rg HeaLtl.rcare.gor', inclr"rding tl-re

fcc{erally facilitatecl cxchangcs altcl cert¡rin strìte-based exchituges th¿ìt tlsc the fcclcral Healthcare gov

infr:rstructr¡re. CCIIO is also responsible for :rdministering thc advance paytnellt of thc premitun tâx credit

ir.c.1 cost.shari¡g reductíon ("CSR") prograrns createcl by the Prtient Protectiol'l ancl Affor,l'rblc Cnre Act

("ACA" or "Act").

Z. I grac¡:atcd from Han¡ard College ir-r 1992 with r bachelot's clegrcc in ecouotnics, aucl from

Sta¡ford Iltrsi¡ess School a¡d Stanforcl Law School in 2001 witl'r a tnaster's clegtec in busiuess aclmilìistl âtion

ancl a juris doctor clegrce, respectively,

3, ¡-r 2011, I joi¡cd CCIIO ns a health insurance specialist, and I have scn'ecl in variotrs policy

r.lcs at CClllO si¡ce thcn. I arn cnrrc¡tly the scnior rncmber of thc calecr staff tcsponsìble for oversccing

CCITO's policy a¡d regulatory activities, including ¡rolicyrnaking with rcspect to the Exchangcs ancl the

âc{virLrcc-payne nt llremium tax creclit ancl CSR programs, iìnd ouI p¿ìyment policies

4. I ¿rn providi¡rg this cleclaration testir-nony for usc iu Californía u. Tntmþ, No. 17-cv-0-5895

(N.D. Cal.), I arn testif ing to the best of my knowledgc anc{ recollectiol'r'

5. My role at CCIIO crìcomp?ìsses policy matters pertairìing to section 1401 of thc ACA

Sectir¡n 1401 of the ACA (26 U.S.C. S 368) provides tax creclits for clualified inclividtrals with hotrscholcl

irìcolìre berwcen 100% and 400% of the feclcral poverty level ("FPL") ancl who putchirse ltealth iusttrance

thror.rgl-r the Excha¡ges establishccl by the ACA, Bccause thcse section l40 1 tax crcclits are teful.rtlnble, tl-rey

C¿iitu in r Trï¡f), No. '].1?.c\'05895 (VC)

D.chllltk)n ol lcll W

2



1

2

3

4

5

6

7

8

9

10

l1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

call slrLrsidizc i¡surance ptrrchased by inclividuals who havc tìo irìcome tax liability The vast majority of

indivicluals who buy itlsnrance on au Exchange elect to rcceive ac|':rnce paytnents of tlresc tirx credits'

frecltrently referrecl to ¿rs Advanced Premium Tax Crec{its ("APTCS"), wl-rich redlrcc their rnouthly ptcmiums.

In 2012, 84% of all Exchar.rge enrollecs receivecl APTCs, Se¿ CMS, 20'17 Effectuated EnroLhnent Snttpsltot

(une 12,2017).

6. The ¿ìmourìt of the tax creclit is cleterminecl by the indivicltral's aunttal hotlseholcl iucome

ar.rcl the co."t of the sccondlowest cost silver plan on the applicable Exchat.rge. The premittrn tax creclít helps

cnsrlre that thc amount the it-rclividual pays for healtl-r insrtrauce relative to iucome remains consistent, evell

as premiurns risc, For instânce, ar-r eligible indiviclual with householcl income cclttal to 100% of thc þ-PL

($12,060 in 201?), if eligible for Exchange cover¿ìge, will pay 11o lnorc than 2.04% of thcir monthly

householtj i¡co¡re for their n-ronthly premium ($20.50) rfter the tax creclits iìre takelì into accouut, if thc

incii'idual were to pnrchrse the seconcl.lowest cost silver p[an, regarclless of the total cost of ttrat plan' 2(r

u.s.c. s 368(b)(3xA).

Z. My role at CCIIO irlso cncornpasses policy matters pertniuing to sectiolì 1402 of thc ACA

(42U.S.C, S 180?1), which l unclerstar-rcl is a clispr.rted stiìtLrtory provisio n s.n CetLifornia u Trunup. It-r general,

section 1402 requires issuers to provide CSRs to enrollees who are cligible to receive tiìx credits ttncler

sectiolì I 40 1 ancl whose householcl incornes are below 250% of the fccleral poverty level, as well as to lnd iar-r

enrollces. 42 U.S.C. $ 1Boi l(cXZ), (0(2). An issuer rnusr reduce cost sharing (copayrne nts, c(iiDsuriìtrce,

clcclnctil:1cs, ancl the anr-rual lirnitation or.r cost sluritrg) for strch ir-rdividuals if they entoll in "silver ¡rlans"

Cnllo,n,¿ o. Tno¡rl,, No. l,l?'cr'05895 (VC)

Docl¡rrtit¡r o1 lcll WLr
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throlrgh an Exchirngc. I¿i. S 180?1(cXz).' Tl-," A.t clírects tlLe Covemmeut to r-rrake "perioclic nr.rd tirnely

piìymcrìrs to rlìc iss¡cr eclual to the valuc of the recltrctions," kl, S 180? 1(cX3XA). Iìy way of examplc,

assume rhar an issuer e'rolls ten inciiviclu¡ls eligible for CSRs through cligible silver plans borrght thlough

an Exchange, a¡d the issuer rcduccs those enrollees' cost slìarirìg iìmoullts by $10 pcr inclividual lf funcls

were âppfopriâtecl for CSR p¿ìyments, then the federal govetnment woulcl makc {ì100 it-r CSR paylents to

tlìe issuef. These piryrnents ar-e lnacle monthly, accorcling to a HHS foflnr.rla, and then tet:oncilccl to the

correct amo¡r1r followi¡g the e r-rd of rhe calenclar ycar. Tl-rtrs, if tl-re HHS formnla callcd for a $ 1 per n'ronth

piìymerìr per i¡diviclr,ral, ¿rnd e ach incliviclual was enrollecl for 12 montl'rs, then HHS would pay out $ 120 in

rnontl.rly irclvance perymcnts, and would recolrp $20 as part of reconciliation thc following ycar.

8. I.lealth insurance issuers in the inclivichral market arc gcnerally uot perrnittecl to chaugc

premium rates ricì.year, Therefore, the FIHS ânnouncement tegiìfdillg tlìe end of CSR pâymellts will not

affcct premittms or otltotpocket costs for colìstlrners in 201?

9, In thc normal conrse of condr:cting its business, CCIIO is in frcquent colltâct with stàte

inslrrancc regulators, issuers, state.basecl Exchanges tl-rat utilize the fcderal ellgibility and cnrolltnent platform

(,,SBE.Fps',), anc{ srate,basecl Excl-ranges ("SllEs") that do not utilize the fecleral eligibility rtucl enrc¡lhnent

platforrn. CCllt) also reviews issLrcr filings related to thc Exchanges, premitttn r¿ìtcs, tìn.l the st¿ìtes'râte-

' The ACA classifies pla¡s offered on the Excl'ranges into onc of four "metal" levcls basccl on tl-reir

cost-sharing rel¡i."io"r,r.. ,4. 
ì.ilu"t; plan witl-r no cost-ìiaring recluctiolt is strttctrtrccl.so tlìrìt tlìe isstler

,,,,u. 
",, ".ri-^,"c1 

7O% of an 
",rioll"a'.'h",'lrh 

ciìrc cr,srs, lcrrvinitlle crrr,'llcc rcsl't,trriblc for tltc ,rrlrcr ìOo/tr

ii;Lì,,;ir'.":;..ì;;t,.,r. Itr.,':eÀiJ't-i i'pì,,tirrum"plar',rlicissrr!'ibeiÌrsasrc,ìtcr.lìr)rtiorì.ofhcrlrl'.;ìrcc(rsts,

;irìi;?ir"'ì.;.ì;;i. t?.p.,"i,1r"t. ør ri tå*.t porri; of tlìose costs in a "iiro'ze " plar.r'. An isstter that offcrs

;;;;;,,g" ;;t Ëxcl-rairgc i. g"¡"rnlh i"quiie.l to offer at le¿rst or-re plan at both the "-"ilvcr" aucl "golcl" levcls

of coverirge.

4
Oalilorra t. 1ìrrn¡, No. j,l?'c'-05895 (VC)

Dr.hrrrioìr ollclr Wn
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settiltg ptocess. Based on tl.re iuforrnatiou CCllO obtaitLs from thís work, 1 ctrn uakc the following

olrserv¿rtions:

10. prior to the IIHS annour-rcerncnt on CSRs, a total of thirty-eight jtrrisclictiorrs (wit[-r varying

ry¡res of Exchar1ges) hac{ pe rrnitte cl or instrttcted their isstters, itl setting 2018 prernir.rn-r l:¿ìtes, to iìssttmc the

feclctal governrnent would not m¿rkc CSR payme nts'

11. Thirty-r'ri¡e jurisclictions have cither fcderally facilitatetl Exchanges 1"FFEs") or SBE-FPs 
r

I'rrnecliately nfter the HHS announccment, CMS initi?ìtcd iì ol.\e-time proccss to allow the re-ratiLìg 01'2018

Bxc¡ange plans i¡ the severì srares tl-rar (i) l-rave F-f*Es ancl SBE F*Ps, and (ii) instructed their issuers in 2017

to iìssrlrne that CSR p¡ìymelìts woultl continue nr 2018, The re'rating of 2018 Exchange plans pttrsttaut to

thât olìe,tilne proccss w¿ìs dorrc to adjust for thc end of CSR piryrnct'rts'

lZ. The CMS process rhâr e¡abled issuers on FFEs ancl SBE-¡-Ps to re-rate for 2018 l-rirs cnded,

ancl CIMS hers no prescnt itìtentioll to allow further re-ratil-rg for 2018 because the bcgir-rniug of open

enrollmeut is immine ut aucl therc is no time for ftlrtl-rer chauges

13. Arno¡g t|-re rhirryarine jurisdictions with FFEs or SIIÞFPs, or-rly North l)akota ¡ncl Arizona

(which have IrFEs) L:lid not anc{ arc not permitting isstlers to re'râte theil 2018 excl-rar-rgc plans.

14. Eleven state.q a¡<l the District of Columbia ope rate SRES. f-ivc of thosc twelvc jurisclictions -

Califo¡-ria, Connecticlrt, MinrÌesota, New York, ¿¡d Idaho - addresscd the CSR issue bcfore thc HHS

ârìnorr rìa( 11ìct)l by allowirrg rc-rirt¡lìg.

15. The other seve¡ SRE jurisd ictions (not inclr.rding SBE-FP jurisclictions) ilssumecl in 201 7 that

CSRs wo.lcl be pricl i¡ 2018. Tl-rose srares are Colorndo, the District of Columbia, Marylatrd, Mrssachtrsctts,

t 
H"oltl., ir-rsLrrance tl-rat is sold on FFEs ancl SBE.FPs is availablc for purcl-rlse on Hcalthcarc gov

5

C¿lifornh ,'. 'lto¡/), No. 3' l?'crÐ5895 (VC)
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Rl.rocle Isla'd, Verm6¡t, ancl rwaslìington. Five of those jurisclictions - Coloradcl, Maryltrr-rd, Mirss:rchusctts,

Rhode lsl¡ncl, ancl Washington - have clecic{ccl since thc fecìeral govcrutnelìt's ¿ìtìlìotlncetìlerrt to ¿rllow re-

rating for ZOIB. Coloraclo is loirding new rates for 2018, while Massachusetts, Rhode Island, ar.rd Washiugton

are in the process of cloing so. Maryland has not yct approved a fiual rc-rating for Z0I B, and is expectec{ to

lo¡cl new r¿rtcs for ZO18 irlter provicling that approval'

16. As . result, issners in all SBE jr.rrisclictions but Vermorìt and the District of (loluml¡it (for

which the end of CSR p¿ìyl.nerÌts was 11ot expectectl to have ¿r tnaterial impact clue to the srnall tlumbct of

crtrollees receiving CSRs) arc permitting tlÌeif isstlcrs to rc-r¿ìte thcir 2018 Exchitnge plat]s

11 . The opc¡ e¡rollment period for consurners to purchasc 2018 bcnefitlear coverirge in the

incliviclual market begifrs on November 1,201?. It is rìow too late to changc premittm rates for 2018

Excha¡ge plans or-r f-FEs and SBE FPs. Basecl on my own âssessment' as a purely practic:r1, ¿pcratio¡trl rnatter

(setting asicle any llotentiiÌl legal constraints), it is too late to make anotl-rer rouud of changcs to premitlm

riìtes for 20 18 Exchange plans on SBEs without clcferring open eurollment

18. Eve¡ if it were prâcticâble to begin er.rgaging in an eutirely new atld distit'rct rotrnd of changes

to premi.n rates for 2018 Exchat-rge plans on FFEs, SBE-FPs, or SIlEs, tl-re HHS arìnounccment regarcling

the e'c1 of CSR payments would uot be a reason to do so. Tl-ris is becatrse, as notecl above, issttcts in uearly

all jr.rriscl ictio¡s have nlready rc-ratcd (or are in the process ofre,rating) thcir 2018 Excl'range p[âns to âccourìt

f¡r the cnd 9f CSR paymcnts. A new ar-rd distinct rot tnd of changes wc¡uld be supetflttous'

19. Birscd o¡ CCIIO's rcseirrch, if the fedcral goverlìrnelìt werc orclercd by a cotrrt to rn¡ke CSR

payrnerìts to iss¡crs for 20 18, the result woulcl probably bc billions of dollars in CSR paylì-ìerlts to isstters in

Z0l8 that far exceecl the expectâtiolìs of those issuers when they ratecl (or re'ratecl) 2018 Exchange plans'

Thus, basecl o¡ CCIIO's research and rny own 2ìssessment, tl-re cìisbltrsement of l¡illions of clollars in CSR

6
T,rr¡¡P, No. 3,17.c,-t15895 (VC)

of Jeriwu



1

2

3

4

5

6

7

8

9

10

11

12

13

l4

15

l6

17

l8

19

20

21.

22

IJ

1A

25

lï)

27

28

piìymelìts to issuers that clid lrot cxpect such pâymerìts whcn rating (ot re'rating) 2018 Exchangc plans likely

wottltl pr-.t.ltt,. :l wirldfirll f( rr lnost isstlcrs'

ZO. In my role at CCIIO, I am in regular comrnnnication witl-r state iusurauce regtrlatots, SRE-

FPs a¡c1 SBEs, a¡d issuers. So is the staff that reports to tne. To the best of my knowleclge, since the HHS

iìlìlìoLtlìcement regarcling thc encl of CSR payrnents, uo issner has informed CCIIO that it will exit nn

Excha*gc for 2018. One issucr, Sa¡forcl Health Plan in Notth Dakota (which did tìot pcrrnit isstrers to re'

rate thcir 2018 Exchange plans), has sough.t to redttce the plans it is offering'

71. I have rcceivecl no inform¿rtion irì conllection witl'r rny work for CCIIO that suggcsts to nìe

thnt Higl-rmark, tl-re o¡ly issrrer on Delaware's Exchange, has ciecidecl to exit tl'rc Excl-rauge for 2018.

ZZ. Snnilarly, I have no re¿ìsolì to believe that there will bc a "barc" conuty ilì ¿ìlìy stâte for 2018

- tlìiìt is, iì corrnty i¡ which r-ro Exchange plan is available - as :r result of the HHS :ìtìlìotlllceme l1t regarcling

t['Le end of CSR p?ìyments.

23. Eve¡ with tl-resc premiurn incrcases in 20 18, indivic'luals will still havc rnany it.tsrtratlce choiccs

of cornparable afforc{ability. The prernium tax crec{its ¿vailable to most Exchauge eutollees - which are

calcuìatecl by usi¡g the prernium of the sccondlc¡west cost Excl'Lauge silver plati availablc to thc consr-lnlcr -

will generally colnpens¿ìte these c¡rollecs for the increasecl premiums. Also, otl-rer inclivicltlals will gcr.rerally

be rblc to purchasc bro¡ze or gold plar-rs, or off-Excl-Lange silver plans, potelìtially withotlt prcmiurrr iucreascs.

?.4. Regulators i¡ rnany stâtes, inchrdilÌg Califomi¿ and f-loricla, have stlecifically ilìstructecl

Exchange issucrs to i¡crease rates on Excl-range silver plans ancl rìot incre¿ìse râtes on other plâlìs, ancl to offer

a similar silver plau without the râte incrcase off the Excl.range

25. Bec¡ruse tl-re prerniurn tax cre ciit is c{ìlculìted bnsecl ofr riìtes for Exchauge silve t plaus, many

Exchtrnge er-rrollces will have greiìter purchasing power as â result of iucreâses in the prcmirrm tax creclits.

7
Cdll;rni¿ f.
l)¡:cìrr¡tiur
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l¡c1eecì, the incr.ease in prernium tlx credits will likely make gold plaus rnore afforclable for Exchar.rgc

c¡rollces a¡d ftrrthcr rcc{uce the cost of bronze plans. In addition, many othcr indiviluals will be tl¡lc to

purchirsc sr-rL.rstantially the s¿rme covcr¿ìge off tl-re Exchangc iìt ¿ì premiurrr that ciocs uot reflcct increascs

resulting frorn the discorìtinì,lation of CSR paymcnts.

Execr.rtecl on Octol¡e r \9, 7017 it.r Bethesda, Mrirylar-rcl.

Cal;/o¡,ia ,'. Îr¿nrl, No. l,l?'cr'05895 (\¡C)
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