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STATEMENT OF INTEREST OF AMICI

This case implicates the interests that Oregon and other states have as the
primary regulators of the health insurance industry. See 15 U.S.C. § 1012(a)
(“[t]he business of insurance * * * shall be subject to the laws of the several
States”); 15 U.S.C. § 1011 (“the continued regulation and taxation by the
several States of the business of insurance is in the public interest”). Amici ask
this court to affirm the Court of Federal Claims judgment directing the
government to make the “risk corridor” payments to Moda Health Plan, Inc.
(“Moda”) that the Affordable Care Act (“ACA”) mandates, and that the
government has refused to make.

In adopting the ACA, Congress mandated annual “risk corridor”
payments to insurance companies under certain circumstances; it did so to
mitigate risk and entice those companies into a marketplace that was untested in
crucial respects. Predictably, many state regulators relied on that mandate when
reviewing proposed rates, and when attempting to ensure—despite the
uncertainties in the new health-insurance marketplace that the ACA fostered—
that their citizens would receive access to affordable health insurance from
financially stable companies. The result in this case will have a practical

Impact not just in states in which Moda insures citizens, but may affect future
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cases in which Congress mandates risk-mitigating payments to attract
participation in a state-regulated industry.

Oregon, moreover, is particularly interested in this case because Moda
has insured over 200,000 Oregon citizens. The federal government’s refusal to
make the statutorily mandated payments placed Moda in financial jeopardy,
placed thousands of Oregon citizens at risk of losing health-insurance coverage,
and required the state to assume supervision of Moda.

Because of the amici states’ strong interest in the outcome of this case,
they submit this brief under Federal Rule of Appellate Procedure 29(a)(2).

SUMMARY OF ARGUMENT

Even before the ACA’s adoption, many states, including Oregon,
subjected health insurance rates to prior review and approval. Further, the ACA
itself requires the federal government to work with the states to review
proposed rates. But to conduct meaningful rate review, and to perform their
regulatory duties adequately, states need to assess whether a proposed rate will
jeopardize an insurer’s financial health. Congress understood this when it
enacted the ACA,; it knew that the ACA—which was intended to ensure that
millions of previously uninsured citizens would receive coverage—introduced a
host of unknowns into the health insurance marketplace. To mitigate those

uncertainties, Congress created three risk-mitigation programs. One of those
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was the risk-corridor program, which mandated payments to insurance
companies under certain circumstances, in the event that insurers had set their
rates too low.

Congress necessarily anticipated (and intended) that insurers would rely
on the mandatory nature of the risk-corridor payments when proposing rates,
and that many state regulators would rely on the payments’ mandatory nature
when reviewing those rates. That supports the inference that Congress intended
the mandated payments to constitute an enforceable obligation, an obligation
that could be satisfied from the Judgment Fund in the event that Congress did
not expressly identify some other source.

If the government’s proposed statutory construction were correct, and if
it were not required to make the payments at issue, the ability of Moda and
other companies to continue providing health insurance coverage would be
compromised, costs would be transferred to consumers, and states would bear
additional regulatory burdens. Ultimately, such a construction would
undermine Congress’s stated goal in adopting the ACA—providing health

Insurance coverage for millions of Americans who previously were uninsured.
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ARGUMENT

A.  Congress must have expected, and intended, that state regulators
and insurance companies—in making rate-setting decisions—would
assume that risk-corridor payments would be made as mandated by
the ACA.

When adopting the ACA, Congress would have expected that state
regulators and insurance companies—in making rate-setting decisions in the
new health-insurance marketplace that the ACA created—would assume that
risk-corridor payments would be made as mandated by the ACA. In turn, that
supports the inference that Congress intended that payments would be made
even if it did not separately appropriate funds to do so.

1. Many states reviewed proposed health-insurance rates prior to
the ACA, and the ACA itself calls for such review.

“Historically, many states subjected health insurance rates to prior
approval.” (Appx. 4, “State Insurance Regulation,” National Association of
Insurance Commissioners & The Center for Insurance Policy and Research
2011, at p. 3)." In Oregon, for example, state statutes—even before the ACA

was adopted—required the state to review proposed rates to assess whether they

That paper can be found at:

http://www.naic.org/documents/topics white paper hist ins req.pdf
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were “[a]ctuarially sound,” reasonable, and “[b]ased upon reasonable
administrative expenses.” Or. Rev. Stat. § 743.018(4) (2009); Or. Laws 2009,
ch. 595, § 31.% The state was entitled to consider, among other things, the
insurer’s “financial position,” its “projected loss ratio between the amounts
spent on medical services and earned premiums,” and whether the proposed rate
IS “necessary to maintain the insurer’s solvency.” Or. Rev. Stat. §
743.018(5)(a), (c), (g) (2009); Or. Laws 2009, ch. 595, § 31.2

The ACA requires the federal government to act “in conjunction with”
the states to conduct annual rate reviews. See 42 U.S.C. § 300gg-94(a)(1)
(requiring federal government, “in conjunction with States,” to “establish a
process for the annual review, beginning with the 2010 plan year * * * | of
unreasonable increases in premiums for health insurance coverage”); 42 U.S.C.
8§ 300gg-94(b)(2)(A) (requiring government, beginning with 2014 plan years, to
act “in conjunction with the States” to “monitor premium increases of health

Insurance coverage”). Congress thus wanted, and intended, the states to bear

2 That version can be found online at:

https://www.oregonlegislature.gov/bills_laws (under “Oregon laws:
1999-2016 Sessions™)

3

That version can be found at:

https://www.oregonleqgislature.gov/bills_laws (under “Oregon laws:
1999-2016 Sessions”)
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most of the regulatory load in reviewing rates, and it created a grant program to
help states do so. See 42 U.S.C. 8 300gg-94(c)(1) (requiring “a program to
award grants to States during the 5-year period beginning with fiscal year 2010
to assist such States in carrying out subsection (a), including * * * reviewing
and, if appropriate under State law, approving premium increases for health
insurance coverage”).’!

2. Congress anticipated (and intended) that many state regulators
would rely on the statutorily mandated “risk corridor”
payments when making rate-review decisions.

If states are to conduct meaningful rate review, they need to assess
whether a proposed rate will jeopardize an insurer’s financial health. Doing so
enables them to fulfill their twin regulatory objectives: (1) assuring that
affordable health insurance is available to their citizens while (2) ensuring that

insurers are financially strong enough to be able to provide such insurance into

the foreseeable future. (Appx. 3, “State Insurance Regulation,” National

4 45 CFR § 154.301 established a “rate review program” and
identifies criteria for concluding that a state has an “Effective Rate Review”
program, such that the federal government will adopt that state’s determination
whether rate increases in its market are unreasonable. As of March 2017, 47
states and the District of Columbia had “Effective Rate Review” programs.
(Appx 8: Centers for Medicare and Medicaid Services: The Center for
Consumer Information & Insurance Oversight: “State Effective Rate Review
Programs”; accessible at https://www.cms.gov/CCl10/Resources/Fact-Sheets-
and-FAQs/rate_review_fact_sheet.html)
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Association of Insurance Commissioners & The Center for Insurance Policy
and Research 2011, at p. 2, noting that “[t]he fundamental reason for
government regulation of insurance is to protect American consumers,” and that
“[t]he public wants two things from insurance regulators”: “solvent insurers
who are financially able to make good on the promises they have made and

* * * insurers [who] treat policyholders and claimants fairly”).

Making those assessments following the ACA’s passage was no easy
task. As the government acknowledges (Appellant’s Brief 4), the ACA
essentially created a new insurance marketplace, one full of unknowns.
Congress’s stated goal was to “add millions of new consumers to the health
insurance market * * * and increase the number and share of Americans who
are insured.” 42 U.S.C. § 18091(2)(C). The ACA created a new federally
regulated marketplace, in which federally shaped products would be offered to
millions of citizens whose health histories or risks were largely undocumented,
and whose purchasing behavior under the new marketplace rules was difficult
to predict. Further, the ACA required policies to be “guaranteed issue”—i.e.,
policies issued without regard to the applicant’s health. Before the ACA,
Oregon and virtually all other states had permitted individualized medical

underwriting. Compare Or. Rev. Stat. § 743.766 (2009); Or. Laws 2003, ch.
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748, § 7° (pre-ACA version of statute allowing “carriers who offer individual
health benefit plans” to “evaluate the health status of individuals for purposes of
eligibility”), with Or. Rev. Stat. § 743.766 (2013); Or. Laws 2011, ch. 500, §
24° (post-ACA version allowing such health status evaluation only for
“grandfathered health plans,” i.e., health plans in existence prior to enactment
of the ACA); see also 42 U.S.C. § 18011 (defining “grandfathered health plan”
as one in which such individual was enrolled on March 23, 2010). Due to the
new marketplace’s many uncertainties, many health insurance companies were
reluctant to enter it. The same uncertainties bedeviled many state regulators as
they tried to assess the rates that Moda and others proposed for insuring the
previously uninsured.

Congress understood all of this when it mandated risk-corridor payments.
As the government concedes, Congress recognized the “pricing uncertainty
arising from the unknown health status of an expanded risk pool and the fact

that insurers could no longer charge higher premiums or deny coverage based

> That version can be found at:

https://www.oregonlegislature.gov/bills_laws (under “Oregon laws:
1999-2016 Sessions™)

6

That version can be found at;

https://www.oregonleqgislature.gov/bills_laws (under “Oregon laws:
1999-2016 Sessions”)
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on an enrollee’s health.” (Appellant’s Brief 4). “In an effort to mitigate” those
risks and uncertainties, “the ACA established three premium-stabilization
programs” that commenced in 2014—the “reinsurance, risk adjustment, and
risk corridor” programs. (Appellant’s Brief 4-5).

It thus is undisputed that Congress intended the statutory “risk corridor”
scheme to help stabilize an essentially new and unknown market place, and to
diminish the risks of entering that market place. Congress would have known
that, unless insurance companies and states believed that the mandated
payments would be made, insurers would be less willing to enter that market,
and states would find it difficult to perform their regulatory duties—assessing
the health and solvency of insurance companies when deciding whether to
approve rates proposed by those companies. For the statutory scheme to have
the effect intended by Congress (in part, the providing of insurance to millions
of previously uninsured citizens), the payment mandate needed to be
understood as creating an enforceable obligation. Otherwise, insurance
companies would be deterred by the risks they faced from entering that new
market, and state regulators would be deterred from allowing carriers to
shoulder those risks.

Before the federal government announced in October 2015 that it would

not be making the majority of the mandated 2014 risk-corridor payments,
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Oregon (like many states) had allowed Moda and other insurers to list
anticipated risk-corridor payments as assets for statutory accounting purposes.
Only after the federal government’s announcement did Oregon (following
guidance published by the National Association of Insurance Commissioners—
see Appx. 13)" begin treating the risk-corridor payments as “not reasonably
collectible,” and begin disallowing them as assets for statutory accounting
purposes.

Those factors support the inference that Congress intended state
regulators and insurance companies to be able to rely on the expectation that the
mandated payments would be made, even if Congress did not separately
appropriate funds for that purpose. Put slightly differently, Congress intended
the statutorily mandated payments to create an enforceable obligation.

In short, if a statute mandates payments to insurance companies under
certain circumstances in order to entice them into an untested marketplace and
to diminish their risks, the mandate creates an enforceable obligation (at least in
the Court of Federal Claims) even if Congress has not separately appropriated

funds for the mandated payments. As Moda points out, the ACA

! That NAIC document also can be found at:

http://www.naic.org/documents/committees e app eaiwq related int 1
501 risk corridors.pdf
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unambiguously requires that the government “shall pay” the risk-corridor
obligations at issue, “with no hint that such payments are limited to receipts
from profitable insurers.” (Appellee’s Brief 10). When, as in this case, a private
party seeks money damages from the government, the Tucker Act provides a
remedy and, as Moda puts it, the “only necessary appropriation is the
permanent, indefinite Judgment Fund” that Congress created prior to the ACA’s
adoption. (Appellee’s Brief 11).

B.  Moda is not asking the government to rescue it from its own business
decisions.

Through the ACA, Congress essentially invited insurance companies and
states to enter an uncertain economic arena. Congress enticed them do so, in
part by mandating the payments at issue as a way to reduce the financial
exposure participating companies would face. Although the government then
failed to make the mandated payments to those whose exposure was greater
than they anticipated, the government is now trying to fault the companies (and,
by implication, states such as Oregon) for relying on the statutory mandate, and
for accepting Congress’s invitation.

The government suggests that Moda, and others who are entitled to the
mandated payments, believe that the risk-corridor payments were designed to
“eliminate” their risks and to insulate insurers from lapses in “business

judgment.” (Appellant’s Brief 32, 27). It writes that “[t]he indemnity that
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insurers now seek * * * would have exacerbated insurers’ incentives to compete
for market share * * * by selling policies below cost.” (Appellant’s Brief 32).
Yet neither Moda nor any other insurer held any such belief; the risk-corridor
provisions in the ACA unmistakably provided that risk-corridor payments
would cover only a portion of an insurance company’s losses when approved
rates turned out to be too low. See 42 U.S.C. § 18062((b)(2) (if insurer’s
“allowable costs” exceed target amount by more than three percent, government
shall pay a specified percentage of the difference). Moda would have
understood that even if the government were to make all mandated risk-corridor
payments, the ACA’s text nonetheless requires companies to bear a significant
portion of their own losses if they “aimed too low” in their proposed rates.

Even under Moda’s proposed construction of the ACA, insurers retained
significant incentives to avoid proposing artificially low rates, given that risk-
corridor payments would not cover all of their losses if those rates were based
on assumptions that later proved to be faulty. Moda’s proposed construction
does not reward insurers for errors in assessing the risks associated with
particular insurance rates, and it does not suggest that states would have felt

free to “rubber stamp” proposed rates reflecting such errors.
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C. The government’s proposed statutory construction will undermine
the ACA'’s goal of expanding health insurance coverage, will transfer
costs to consumers, and will impose additional regulatory burdens on
states.

The government’s refusal to make the mandated payments has
jeopardized the ability of citizens to maintain health-insurance coverage and has
increased the regulatory burden on states such as Oregon. If the judgment
directing the government to make the mandated payments is reversed, health-
care consumers will suffer the consequences.

In Oregon, the government’s failure to make risk-corridor payments has
had a significant adverse impact. As of September 30, 2015, Moda had
enrolled roughly 244,000 Oregonians. (Appx. 19, January 28, 2016 statement
from Oregon Department of Consumer and Business Services).® With respect
to Moda’s Oregon business, the government failed to provide it with
$93,362,051 in risk-corridor payments. (Appellant’s Brief, Appx. 14, Court of
Federal Claims Opinion). Those non-payments resulted in Moda descending
Into hazardous operating conditions, which in turn prompted the State of

Oregon to assume supervision of Moda, meaning that it maintained a

That statement can be found at:

http://www.oregon.gov/newsroom/Pages/NewsDetail.aspx?newsid=947
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representative on site and controlled all financial decisions. (Appx. 19,
January 28, 2016 statement from Oregon Department of Consumer and
Business Services). The State of Oregon subsequently lifted the supervision
order, based on Moda’s commitment to raise $179 million in new capital—
nearly the amount that Moda had failed to collect from the federal government
with respect to the coverage it provided in Oregon, Washington, and Alaska.
(Appx. 20-25, Consent Order, Case No. INS 16-13-002).

Other states also were adversely affected. On the same day that Oregon
announced its supervision order, the State of Alaska issued an order requiring
Moda, due to inadequate capital, to withdraw from Alaska’s individual market.
(Appx. 26-29, online article in Alaska Dispatch News, published 1/28/2016°).
To stabilize its Oregon operation, Moda also had pulled out of the Washington
market, thus weakening the health insurance market in that state. (See Appx.
30, November 2, 2015 statement by State of Washington, noting that “Moda

Health has notified the Office of the Insurance Commissioner that it will not

S The article also can be found at:

https://www.adn.com/health/article/alaska-kicks-moda-health-out-
individual-insurance-market-leaving-only-premera/2016/01/28/
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participate in the Washington Health Benefit Exchange * * * for 2016
coverage”).'?

Similarly, the federal government’s refusal to make risk-corridor
payments of roughly $20 million for 2014-15 to another Oregon company—the
Health Republic Insurance Company (HRIC), which insured more than 10,000
members—resulted in that company’s failure and in state supervision. (Appx.
31, Order Extending Supervision; Appx. 33, online article in The Oregonian,
October 16, 2015™). HRIC, which is the lead plaintiff in a class action
contesting the governmental non-payments, was a co-op formed with federal
start-up loans totaling more than $50 million. (Id.; see also Court of Federal
Claims Opinion, Health Republic Insurance Company v. the United States,

Case No. 16-259C). In licensing such companies, Oregon had relied on pro

10 In Pennsylvania, the failure to make full risk-corridor payments

has undermined the ACA’s goal of promoting stability in the market. After the
federal government announced that it would not be making full payments for
2015, several insurance carriers sought to raise their rates by over 40%. See
Brief of Pennsylvania Insurance Department as Amicus Curiae Supporting
Plaintiffs 13-14, First Priority Life Ins. Co., et al. v. United States, No. 16-587C
(Ct. Fed. CI. Oct. 14, 2016).

1 The article can also be found at:

http://www.oregonlive.com/health/index.ssf/2015/10/oregon insurer hea
Ith republic.html
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forma financial statements that included substantial risk-corridor payments in
addition to loan funds under the ACA. The refusal to make risk-corridor
payments frustrates the ACA’s goal of diversifying the health insurance
marketplace and results in defaults on federal loans. If insurance companies
fail, it reduces the availability of potential insurers who are willing to provide
insurance in a manner that furthers ACA’s overall goals.

If the government is correct, and if it need not make the payments
mandated by the ACA, the following will occur: In some instances, unpaid
risk-corridor payments will be passed on to ratepayers, thus shifting costs of the
federal default to the consumers themselves. In other instances, unpaid risk-
corridor obligations, by increasing the costs and risks of doing business in the
individual health insurance markets, will reduce the number of carriers willing
to cover those markets, particularly in rural areas. (See Appx. 35, July 8, 2016
statement by Oregon Department of Consumer and Business Services, noting
the state’s “concern about limited options for consumers, particularly in rural
areas of the state,” and noting that “several insurers are discontinuing coverage
in certain counties for 2017”)*2. Like many states, Oregon has struggled to

maintain statewide coverage in the face of federal headwinds.

That statement can be found at:

Footnote continued...
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If the government were correct, and if it were not required to make the
mandated payments, insurance companies would be less able, and less willing,
to insure those that the ACA hoped to insure. The government’s proposed
statutory construction is at odds with Congress’s express intent in adopting the
ACA—its intent to ensure that millions of previously uninsured citizens receive
health-insurance coverage.

CONCLUSION

This court should affirm the Court of Federal Claims’ judgment directing

the government to make the mandated payments at issue.
Respectfully submitted,
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A Brief History

Benjamin Franklin helped found the insurance industry in the United States in 1752 with the
Philadelphia Contributionship for the Insurance of Houses from Loss by Fire. The current state insurance
regulatory framework has its roots in the 19th century with New Hampshire appointing the first
insurance commissioner in 1851. In 1869, the Supreme Court held, in the case Paul v. Virginia, that
"issuing a policy of insurance is not a transaction of commerce.” As a result, states were left with
respansible over the taxation and regulation of insutrance. The need 1o discuss issues of common
concern led to the formation of the National Insurance Convention in 1871, which later became known
as the National Association of Insurance Commissioners (NAIC). Insurance regulators’ responsibilities
grew in scope and complexity as the industry evolved. Another Supreme Court case (United States v.
Southeastern Underwriters) led to the overturning of the Paul v. Virginia decision. In the Southeastern
Underwriters case the Supreme Court held that insurance was indeed commerce. This caused turmoil as
there was a regulatory void that led Congress to enact the McCarran-Ferguson Act in 1945, The
McCarran-Ferguson Act clarified that states should continue to regulate and tax the business of
insurance and affirmed that the continued regulation of the insurance industry by the states was in the
public’s best interest. '

The Financial Services Modernization Act of 1998, also known as the Gramm-Leach-Bliley Act,
established a comprehensive regulatory framework to permit affiliations among banks, securities firms
and insurance companies by repealing the Depression Era Glass-Steagall Act. The Gramm-Leach-Bliley
Act once again affirmed that states should regulate the business of insurance by declaring that the
McCarran-Ferguson Act remained in effect. However, Congress also calied for state reform to allow
insurance companies to compete more effectively in the newly integrated financial service marketplace
and to respond with innovation and flexibility to evermore demanding consumer needs. It established
the concept of functional regulation where each functional regulator is responsible for regulation of its
functional area,

The Wall Street Reform and Consumer Protection Act of 2010, better known as the Dodd-Frank Act once
again had an impact on state insurance regulation. While primarily banking and securities reform
legislation, Dodd-Frank did create the Federal Insurance Office as an information gatherer to inform
Congress on insurance matters. It also included some reinsurance reform and changed the basis for
regulfation and taxation of surplus lines insurers. The Federal insurance Office was granted limited
autharity to enter into covered agreements with other nations on insurance regulatory matters.
However; the primary state insurance regulatory functions remain as they have been since the
enactment of McCarran-Ferguson. This allows to states to perform solvency oversight of the U.S.
insurance industry and to regulate insurer behavior in the marketplace.

2011 National Association of Insurance Commissioners
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The Role of the State Legislatures

State legislatures are the public policymakers that establish set broad policy for the regulation of
insurance by enacting legislation providing the regulatory framework under which insurance regulators
operate. They establish laws which grant regulatory authority to regulators and oversee state insurance
departments and approve regulatory budgets. State insurance departments employ 11,600 regulatory
personnel (2010 figures). Increases in staff and enhanced automation have allowed regulators to
substantially boost the guality and effectiveness of their financial oversight of insurers and expand
consumer protection activities.

State regulation of insurance provides a major source of state revenue. In 2010, states collected roughly
418.6 billion in revenues fram insurance sources. Of this amount, $1.24 billion—roughly 6.7 percent— |
went to regulate the business of insurance while the remaining revenues went to state general funds for i
other purposes.

National Association of Insurance Commissioners (NAIC) |

The National Association of Insurance Commissioners {NAIC) is the U.S. standard-setting and regulatory
support organization created and governed by the chief insurance regulators from the 50 states, the
District of Columbia and five U.S. territories. Through the NAIC, state insurance regulators establish
standards and best practices, conduct peer review, and coordinate their regulatory oversight. NAIC staff
supports these efforts and represents the collective views of state regulators domestically and
internationally. NAIC members, together with the central resources of the NAIC, form the national
system of state-hased insurance regulation in the U.S.

The Purpose and Structure of Insurance Regulation

The fundamental reason for government regulation of insurance is to protect American consumers.
tnsurance is more heavily regulated than other types of business because of the complexity of the
insurance contracts, the lack of sufficient information for insurance consumers to adequately shop for
prices and adequacy of coverage and because insurance contracts are generally contracts of adhesion.
Conceptually insurance regulation is very simple. The public wants two things from insurance regulators.
They want solvent insurers who are financially able to make good on the promises they have made and
they want insurers to treat policyholders and claimants fairly. All regulatory functions will fall under
either solvency regulation or market regulation to meet these two objectives. State insurance regulatory
systems are accessible and accountable to the public and sensitive to local social and economic
conditions. State regulation has proven that it effectively protects consumers and ensures that promises
made by insurers are kept. Insurance regulation is structured around several key functions, inchuding
insurer licensing, producer licensing, product regulation, market conduct, financial regulation and
cohsumer services.

Page2
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Insurer Licensing: State laws require insurers and insurance-related businesses to be licensed before
selling their products or services. Currently, there are approximately 7,800 insurers in the United States.
All U.S. insurers are subject to regulation in their state of damicile and in the other states where they are
ficensed to sell insurance. Insurers who fail to comply with regulatory requirements are subject to
license suspensian or revocation, and states may exact fines for regulatory viclations. In 2010, there
were 342 companies that had their licenses suspended or revoked. The NAIC's Uniform Certificate of
Authority Application (UCAA), an insurer licensing facilitation system, helps states expedite the review
process of a new company license. In addition, an NAIC database has been developed to facilitate
information sharing on acquisition and merger filings. These databases assist insurance regulators hy
creating a streamlined and more cost efficient regulatory process.

Producer Licensing: Insurance agents and brokers, also known as producers, must be licensed to sell
insurance and must comply with various state laws and regulations governing their activities. Currently,
mare than two million individuals are licensed to provide insurance services in the United States. State
insurance departments oversee producer activities in order to protect insurance consumer interests in
insurance transactions.

The states administer continuing education programs to ensure that agents meet high professional
standards. Producers who fail to comply with regulatory requirements are subject to fines and license
suspension or revocation. In 2010, roughly 5,000 insurance producers had their licenses suspended or
revoked. Fines exceeded $25 million and over $50 million was returned to rightful owners,

When insurance producers operate in multiple jurisdictions, states must coordinate their efforts to track
producers and prevent violations. Special databases are maintained by the NAIC to assist the states in
this effort. The National Insurance Producer Registry (NIPR}—a non-profit affiliate of the NAIC—was
established to develop and operate a national repository for producer licensing information.

Product Regulation: State regulators protect consumers by ensuring that insurance policy provisions
comply with state law, are reasonable and fair, and do not contain major gaps in coverage that might be
misunderstood by consumers and leave them unprotected. The nature of the regulatory reviews of
rates, rating rules and policy forms varies somewhat among the states depending on their laws and
regulations.

For personal property-casualty fines, about half of the states require insurers to file rates and to receive
prior approval before rate or policy form filings go into effect. With the exception of workers’
compensation and medical malpractice, commercial property-casualty lines in many states are subject
to a competitive rating approach. Under such a system, regulators typically retain authority to
disapprove rates if they find that competition is not working.

Rates for life insurance and annuity products generally are not subject to regulatory appraval, although

regulators may seek to ensure that policy benefits are commensurate with the premiums charged.
Historically, many states subjected health insurance rates to prior approval—with some states using a

© 2011 National Association of Insurance Commissioners
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“file and use” system or no provisions for review. The recently adopted Affordable Care Act has changed
the landscape for health insurance. All states now must review health insurance rates before they go
inta effect. Health insurance rates are also subject to review by the Department of Health and Human
Services if the rate change is deemed to be “unreasonable.” Improvements are also included addressing
the way In which cansumers shop for health insurance. Health insurance exchanges are heing developed
and there is much focus of transparency of consumer information.

State insurance regulators, in the early 1990s, developed SERFF (System for Electronic Rate and Form
Filings). The intent was to provide a cost-effective method for handling insurance palicy rate and form
filings between regulators and insurance companies. The SERFF system is designed 1o enable companies
to send and states to receive, comment on, and approve or reject insurance industry rate and form
filings. It has added incredible operational efficiencies that enhanced speed to market for rate and policy
form filings. In 2010, over 565,000 filings were processed through SERFF.

Insurance regulators have also been innovative in addressing speed to market concerns of insurers
desiring the ability to make a single filing that applies in multiple jurisdictions. The Interstate Insurance
praduct Regulation Compact {Compact) is an important modernization initiative that benefits state
insurance regulators, consumers and the insurance industry. The Compact enhances the efficiency and
effectiveness of the way insurance products are filed, reviewed and approved allowing consumers to
have faster access to competitive insurance products in an ever-changing marketplace. The Compact
promotes uniformity through application of national product standards embedded with strong
consumer protections.

The Compact established a multi-state public entity, the Interstate Insurance Product Regulation
Commission (IPRC) which serves as an instrumentality of the Member States. The IPRC serves as a
central point of electronic filing for certain insurance products, including life insurance, annuities,
disability income and long-term care insurance to develop uniform product standards, affording a high
level of protection to purchasers of asset protection insurance products. The {IPRC uses the SERFF filing
network for its communications between the 41 participating jurisdictions, representing approximately
two-thirds of the premium volume nationwide, and the insurers using the system for flings.

Financial Regulation: Financial regulation provides crucial safeguards for America’s insurance
consumers. The states maintain at the NAIC the world’s largest insurance financial database, which
provides a 15- year history of annual and quarterly filings an 5,200 insurance companies. Periodic
financial examinations occur on a scheduled basis. State financial examiners investigate an insurer’s
accounting methods, procedures and financial statement presentation. These exams verify and validate
what is presented in the insurer’s annual statement to ascertain whether the insurer is in sound
financial standing. When an examination of financial records shows the company to be financially
impaired, the state insurance department takes control of the insurer. Aggressively working with
financially troubled companies is a critical part of the regulator’s role. In the event the insurer must be
liquidated or becomes insolvent, the states maintain a system of financial guaranty funds that cover
most of consumers’ losses.

© 2011 National Association of Insurance Commissioners
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State financial regulators are subject to a peer review through an accreditation process. To achieve
accreditation, an insurance department is required to undergo a comprehensive review by an
independent review team every five years to ensure the department continues to meet baseline
financial solvency oversight standards. The accreditation standards require state insurance departments
to have adequate statutory and administrative authority to regulate an insurer's corporate and financial
affairs, as well as the necessary talent and resources to carry out that authority.

Market Regulation: Market regulation attempts to ensure consumers are charged fair and reasonable
insurance prices, have access to beneficial and compliant insurance products and insurers operate in
ways that are legal and fair to consumers. With improved cooperation among states and unifarm market
conduct examinations where uniformity is needed, regulators hape to ensure continued quality
consumer protection at the state level, Traditional market conduct examinations occur on a routine
basis, but also can be triggered by complaints against an insurer. These exams review producer licensing
issues, complaints, types of products sold by insurers and producers, producer sales practices,
compliance with filed rating plans, claims handling and other market-related aspects of an insurer’s
operation. When violations are found, the insurance department makes recommendations to improve
the insurer’s operations and to bring the company into compliance with state law. In addition, an insurer
or insurance preducer may be subject to civil penalties or license suspension or revocation.

insurance regulators, through the NAIC, began the Market Conduct Annual Statement (MCAS) in 2002
with the goal of collecting uniform market conduct related data. The MCAS provides market regulators
with information not otherwise available for their market analysis initiatives. It promotes uniform
analysis by applying consistent measurements and comparisons between insurers. MCAS has always
been a collaboration of regulators, industry and consumers who recognize the benefits of monitoring,
benchmarking, analyzing, and regulating the market conduct of insurance companies. Through this
teamwork, MCAS has grown from eight states collecting only Life and Annuity information to nearly all
states collecting Property and Casualty data, as well as Life and Annuity information.

Consurner Services:! The single most significant challenge for state insurance regulatars is to be vigilant in
the protection of cansumers, especially in fight of the changes taking place in the financial services
marketplace. State insurance regulators have established toll- free hotlines, Internet Web sites and
special consumer services units to receive and handle complaints against insurers and insurance
producers. The state insurance regulators also have launched an interactive tool to allow consumers to
research company complaint and financial data using the NAIC Web site. Called the Consumer
Information Source, this web-based tool allows consumers to file a complaint, report suspected fraud
and access key financial and market regulatory information about insurers

During 2010, state insurance departments handled over 2.1 million consumer inguiries and over 300,000

formal consumer complaints. As needed, state insurance departments worked together with claimants,
policyholders and insurers to resolve disputes. in addition, many states sponsor consumer education

© 2011 National Association of Insurance Commissioners
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Centers for Medicare & Medicaid Services

CCIIO Home > Fact Sheets and FAQs > State Effective Rate Review Programs

The Center for Consumer information & Insurance Oversight

State Effective Rate Review Programs

For more than a decade, health insurance premiurns have risen rapidly, siraining the pocketbooks of American famities
and businesses. Since 1999, the cosl of coverage for a family of four has climbed 131 percent [if These increases have
forced families and employers to spend more money, often for less coverage. Many times, insurance companies have
been able to raise rales without explaining their actions. In most cases, consumers receive little or no information about
proposed premium increases, and aren't told why health insurance companies want to ralse rates.

The Affordable Care Act is bringing an unprecedented level of scrutiny and transparency to health insurance rate
increases. The Act ensures that, in any Slate, any proposed rate increase by individual or small group market insurers
al or above 10 percent will be scrutinized by independent experts to make sure it is justified. This analysis will halp
moderate premium hikes and lower costs for individuals, families, and businesses that buy insurance in these markets.
Additionadly, insurance companies must provide easy to understand informaticn to their custorness about their reasons
for unreascnable rate increases, as well as publicly justify and post on their website any unreasonable rate increases.
These steps allow consumers to know why they are paying higher rates.

The Affordable Care Act makes $250 million available to States to take action against insurers seeking unreasonable
rate hikes. To date, 43 States and the District of Columbia are using $250 million in grants provided by HHS to heip
them improve their oversight of proposed health insurance rate increases,

State rate review activities are paying off for consumers:

» Improved rate review has reduced total premitims in the individual and small group markets by approximately $1
bitlion in 2013 and $1.2 billion in 2012 {ii]

* Rhede Island's Insurance Commissioner used his rate review authority to reduce a proposed increase by a major
Insurer in that Stale from 7.9 percent io 1.9 percent.

* Californians were saved from rate increases lofaling as high as 87 percent after a California insurer withdrew its
proposed increase after scrutiny by the State Insurance Commissioner.

Nearly 30,000 Nerth Dakotans saw a proposed increase of 23.7 percent cut to 14 percent fellowing a public oufcry.
» Connecticut’s Insurance Department rejected a proposed 20 percent rate kike by one of the State's major insurers.

New Tools Will Help States, Consumers

Starling September 1, 2011, insurers seeking rate increases of 10 percent or more for non-grandfathered plans in the
individual and small group markets are required to publicly disclose the proposed increases and the justification for
them. Such increases will be reviewed by State or Federal independent experts to determine whether they are
unreasonable. The preposed increases will also be made publicly available through HHS, State andfor insurer
websites,

The rate review regulalions work in conjunction with other parts of the Afferdable Care Act that will also hold premiums
down. The law requires insurers to spend at least 80 percent of premium dellars on direct medical care or fo improve
the quality of care instead of on overhead, adveriising, and executive sajaries and bonuses. If an insurer fails io meet
that test, they must pay a rebale lo Iheir enroflees. This “medical Joss ratio” regulation, released on November 22,
2010, makes the health insurance markeiplace mere transparent and increases the value consumers receive for their
meney.

States with Effective Rate Review Programs

HHS encourages Siates to conduct rate review and has worked with States to strengthen their programs, As detailed in
the rate review regulation finalized on May 19, 2011, and amended in 2014, 2012 and 2013, 2015, and 2016, States
with effective rate review systems must conduct reviews of proposed rates above the applicable threshold (currently at
or above10%), but if a State lacks the resources or authority to conduct the required rate reviews, HHS will conduct
them.

An effective rate review system:

= Muyst receive sufficient data and documentation concemning rate increases to conduct an examination of the
reasonableness of the proposed increases.

= Must consider the factors below as they apply to the review:

https:/fwww.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/rate review fact sheethtml 8/24/2017
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= Medical cost trend changes by major service categories

= Changes in utilization of services (i.e., hospital care, pharmaceuticals, dectors' office visits) by major service
categories

Cost-sharing changes by major service categories

= Changes in benefits

= Changes in enrollee risk profile

= |mpact of over- or under-estimate of medical trend in previous years on the current rate

= Raserve needs

Administrative costs related to programs that improve health care quality

Other administeative costs

Applicabfe taxes and licensing or regulatory fees
= Medical loss ratio

= The issuer's capital and surplus

» The impacts of geographic factors and variations

» The impact of changes within a single risk poal to all products or plans
within the risk pool; and

» The impact of reinsurance and risk adjustment payments and charges under sections 341 and 1343 of the
Affordable Care Act.

= pMust make a determination of the reasonableness cf the rate increase under a standard set forth in State statute or
regulation,

= Must post either rate filings under review or rate filing justifications on the State website or post a fink to the rate
filing justification information that appears on the CMS website.

o Must provide a mechanism for receiving public cemments on proposed rate increases.
= Must report resufls of rate reviews o CMS for rate increases subject to review,

To determine whether a State met these standards, BHS reviewed all available docimentation, and met with State
regedators and thelr staff fo verify the information and cbtain any updates. CMS will continue to accept informaticn from
States and monitor Stales in crder to ensure correc! classification. CMS can reevaluate the status of this list as
changes are made in each State.

HHS also issued an amendment 1o the rate review final rule making clear that coverage sold to individuals or small
groups through an assosiation is subject o rate review, on or after November 1, 2011. The list below indicales whether
Federal or State process wiff be used to review proposed insurance rate increases in each market.

As of March 17, 2017:
» Forty-seven States and the District of Columbia have effective rate review in both insurance markets;

= Inthree States, the Federal govemment will conducet reviews in both markets, until those areas are able to
strengthen their review processes and authorities,

List of Effective Rate Review Programs
The list below indicates whether Faederal or Stafe process will be used 1o réview proposed insurance rate fncreases.

Updated March 17, 2017,

Individual Small Group |Individual & Small Group Effective
State Market Market Rate Review Program
Alabama State State Yes
Alaska* State State Yes
Arizonat State State Yes

PPXs B

https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/rate_review fact sheethtml 8/24/2017
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Arkansas State Siale Yes
California State State Yes
Colerado Gtate State Yes
Connectlcut State Slate Yes
Delaware State State Yes
District of Columbla State State Yes
Florida State State Yes
Georgla Siale State Yes
Hawaii¥ State State Yes
Idahot State State Yes
Minois State Stale Yes
Indiana State State Yes
lowa? State State Yes
Kansas State Slate Yes
Kentucky State Slate Yes
Louislana State State Yes
Malne Staie Staie Yes
Maryland State State Yes
Massachuseits State Glate Yes
Michlgan State State Yes
Minnesota State State Yes
Mississippl State State Yes
Missouri State State Yes
Montana State Siate Yes
Nebraska State Stale Yes
Nevada Staie State Yes
New Hampshire State State Yes
New Jersey State State Yes
New Mexico State Slate Yes

https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/rate review fact sheet.html 8/24/2017
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New York State State Yes
North Carolina State State Yes
North Da‘kofa State State Yes
Ohlo State State Yes
Oklahoma Federal Federal No
Qregon* State State Yes
Pennsylvania** State State Yes
Rhode Istand State State Yes
South Carolina State State Yes
South Dakota State State Yeos
Tennesses State State Yes
Texas Federal Federal No
Utah State State Yes
Vermont™* State State Yes
Virginia State State Yes
Washington State State Yes
West VirgInia State State Yes
Wisconsind State State Yes
Wyoming Federal Federal No

* Qregon State law exempts from rate review assoclatior plans that retain 95% or greater of their employer groups
(ORS 73.734)

** Pennsylvania will have effective rate review authority for the non-association commercial small group market
effective March 21, 2012 per newly enacted legislation {Act 134 (renurnbered) of 2011). Unt that date, CMS will review
Pennsylvania non-association commercial small group products while the State will continue to review rates for all other
non-association products. As for the association rates, effective March 21, 2012, Pennsyivania will begin reviewing
rates for smali group associations sitused in Pennsyivania along with the rates for individual associations sitused in the
State that it is already reviewing. CMS will continue to review the rates for individual and small group assecialions that
are not sitused in Pennsylvania.

*** |n Verment, non-sitused plans are exempi from filing with the State under the following circumstances (8 V.8.A, §
3368):

A. the master policy was lawfully issued and delivered in a State in which the insurer was authorized to do insurance
business {and thus regulated by the State of issue)

B. (i) ro more than 25 of the cerlificate holders are Vermont residents; or (ii) the master poficy covers cne ar mare
cartificate holders who reside in Vermont, are employed at a workpiace focated outside Verment and have
obtalned insurance coverage through the workplace;

C. The person or entity helding the master poficy exists primarily for purposes other than to procure insurance, is not
a Varmont corporation or resident, and does not have its principa office in Vermont; and

https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/rate review fact sheethtml 8/24/2017
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D. The policy is not offered for sale by an agent or broker licensed in Vermont, offered by mail to a Vermont resident,
or marketed In Verment in a similar manner.

Note: In this chart, the term *sitused” refers {o the State where the policy (not the individual cerlificate) is issued; the
Situs State is the State that has the primary jurisdiction and whose laws, rules, and regulations govern the poficy.
Addilionally, for the purposes of this chart, an “exempt” plan is one that is exempt under State law from State rate
review reguirements.

¥ status Updates:

= Following the release of August 15, 2011 Bulletin 11-08 from the fowa Insurance Division, lowa now has effeclive
rate review in both the individual and small group market.

Following August 22, 2011 correspondence from the ldaho Department of Insurance confirming its intent to comply
with the rate review regulation (45 CFR Part 145), Idahe now has effective rate review in bolh the individual and
small group market,

= As of November 2611, Hawaii is reviewing af rales for association plans sitused in Hawaii,

= As of January 1, 2012, Alaska has rate review aulhority in ail markets per Slate statute.

Effective August 1, 2012, the Idaho Departmeni of Insurance will exercise their authority to review rates for
Assgciation Products in the Smaif Group Market,

Effective January 1, 2013, subsequent to new regulations authorizing the AZ Deparirment of Insurance to collect
an condiect individual Markat, inciuding Association Product rate reviews, supported by a bulletin and other
information provided by AZ, the Department of Insurance will be reviewing all Individuat Market rate increase
requests above the review tareshold.

Effective April 1, 2013, the Wiscensin Office of the Insurance Commissioner will exercise its authority to review
rates for Association Products in the Individuat Market.

Effactive April 1, 2013, HHS will conduct the Effective Rate Review Program in Oklahoma,

Effective April 1, 2013, HHS will conduct the Effective Rate Review Program in Texas.

= Ag of April 30, 2013, Montana has effective rate review in all marksts per State statute and will review all rate
submissions made on or after Aprit 1, 2013,

= As of April 30, 20H 3, Virginia has effective rate review in all markets per Stale statute and will review ali rate
submisslons made on or after April 1, 2013,

Effective January 1, 2014, subsequent to new regulations authorizing the AZ Depariment of Insurance to collect
and conduct Small Group Market rate reviews, supported by a bulletin and other information provided by AZ, the
Department of Insurance will be reviewing all Small Group Market rate increase requests above the revisw
threshoid.

Effective January 1, 2014, subsequent to a bulletin issued by the LA Department of Insurance, the LA Department
of Inswrance will exercise its authority to collect, review and make rate determinations for all single risk pool and
{ransitional plar rate submissions.

Effective January 1, 2014, Association Plans within each issuer's single risk pool are treated by every effective rate
review State as either individual or small group market filings and reviewed by every sffective rate review
jurisdiction as part of the risk pool and are no ionger segregated and treated as separate from the individual or
small group market, in accordance with the requirements of the federal market and rating rules.

Effective Suly 16, 2014, CMS issued letters to the territorias clarifying thal the new provisions of tha PHS Act
enacted in title | of the Affordable Care Act are appropriately governed by the definition of "State” set forth in that
title, and therefore the rafe review requiremenis do not apply to group and Individual heaith insurance issuers in the
territories, The definition of “State” is defined at 45 C.F.R. § 154.102.

Effective April 8, 2016, corespondence from ihe Alabama Department of Insurance confirmed its intent to comply
with the rate review regulation (45 CFR Part 154), Alabama now has effective rate review in both the individual and
small group market.

Effective March 17, 2017, CMS issued a lefter to the Misscuri Department of Insurance designaling Missouri as a
State with an Effective Rate Review Program.

{i] hitp:ifehbs. kif.org/paf/2010/8085 pdf

1R Department of Health and Human Services Rate Review Annual Report,” U.S. Department of Health and Human
Services, September 2014
hitp:/faspe.hhs.govihealthireports/2014/RateReviewiipt_RateReview.pdf

Te 3. Department of Health and Human Services: Rate Review Annual Report,” U.S, Department of Heaith and

https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/rate_review fact sheet.html
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Human Services, September 2013
http:ffaspe.hhs.govihealth/reports/2013/acaannualreportiratereview_rpt.cfm

P’
Q M s ov A federal government website managed and paid for by the U.S. Centers for Medicare & i
'g Medicaid Services. 7500 Security Boulevard, Baltimore, MD 21244 Y

https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/rate review fact sheethtml 8/24/2017
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INT 15-01

Interpretation of the Emerging Accounting Issues (E) Working Group
INT 15-01: ACA Risk Corridors Collectibility

INT 15-01 Dates Discussed
October 19, 2015; November 5, 2015
INT 15-01 References

Current:

SSAP No. 4—Assets and Nonadmitted Assels

SSAP No. 5SR—Revised Liabilities, Contingencies and Impairments of Assels
SSAP No. 9—Subsequent Events

SSAP No. 66—Retrospectively Rated Contracts

SSAP No. 107—Risk-Sharing Provisions of the Affordable Care Act

INT 15-01 Issue

1. The federal Affordable Care Act (ACA) includes three types of risk sharing programs
known as risk adjustment, reinsurance and risk corridors. The risk corridors program is a
temporary program that is effective for benefit years beginning in 2014 through 2016 and applies
to Qualified Health Pians (QHPs) in the individual and small group markets whether sold on or
outside of an exchange.

2. The risk corridors program creates a mechanism for sharing risk for allowable costs
between the federal government and QHP issuers - collecting charges from the issuer if the
issuer’s QHP premiums exceed claims costs of QHP enrollees by a certain amount, and making
payments to the issuer if the issuer’s premiums fall short by a certain amount, subject to certain
adjustments for taxes, administrative expenses, and other costs and payments. The risk corridors
program is intended to protect against inaccurate rate setting by limiting the extent of QHP issuer
losses and gains. In the event that risk corridors program collections are not sufficient o cover all
the required distributions, the ACA allows the use of other sources of federal funding for the
required distributions, subject to the availability of appropriations. .

3. On April 11, 2014, the U.S. Department of Health and Human Services (HHS) issued a
bulletin titled ‘‘Risk Corridors and Budget Neutrality,” which described how it intended to
administer risk corridors over the three-year life of the program, HHS stated that if risk corridors
collections for a particular year are insufficient to make full risk corridors payments for that year,
tisk corridors payments for the year will be reduced pro rata to the extent of any shortfall. The
HHS noted that lacking other appropriations or sources of funding, subsequent year program
collections would first be applied to the unpaid program balances of preceding years. In
December 2014, federal funds were not appropriated for the federal costs of the risk-sharing
programnl.

4. On October 1, 2015, HHS announced proration results for 2014 risk corridors payments.
Based on current daia from QHP issuers’ risk corridors submissions, issuers will pay $362
million in risk corridors charges, and have submitted for $2.87 billion in risk corridors payments
for 2014. As of October 1, 2015, assuming full collections of risk corridors charges, this will
result in a proration rate of 12.6 percent. HHS will begin collection of risk corridors charges in

© 2015 National Associatien of Insurance Commissioners 15-01-1
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November 2015, and will begin remitting risk corridors payments to issuers starting December
2015. The announcement noted that the risk corridor payment and charge amounis reflected in the
October 1, 2015, bulletin do not reflect any payment or charge adjustments due to resubmissions
after September 15, 2015, or the effect of subsequent appeals.

5. There was diversity in practice regarding the accrual of 2014 risk corridors receivables
for the first two quarters of 2015. Some entities did not accrue material amounts for the risk
corridors receivables or did not accrue any amount due to the lack of federal government
appropriations, and pursuant to the requirement in SSAP No, 107—Risk-Sharing Provisions of the
Affordable Care At (SSAP No. 107), which requires that preparers be conservative and diligent
in developing their estimates. Other entities appear to have accrued the full amount of funds
estimated to be received under the risk corridors program. For some entities the accrued
receivables represent a2 material amount of surplus and uncollectibility or delayed collectibility
represents a selvency concern.

6. At a minimum, impairment analysis and/or updated estimates are required under SSAP
No. 107 for the 2014 risk corridors receivables. In determining the amount to be impaired, one
issue identified is that 2015 and 2016 collections may not be sufficient to cover the full 2014
program requests.

7. The accounting issues are:

Issue | Determining the Amount of Impairment — The 2015 and 2016 program
collections may not be sufficient to fund the shortfall of 2014 program
requests, Therefore, the accounting issue identified is how to determine the
required impairment amount.

Issue 2: Nonadmittance —The accounting questions regarding nonadmission have been
focused on the amounts in excess of the confirmed proration payment of
12.6%, of which there is a reasonable and probable expectation that the 2015
and 2016 program collections will cover some portion of the 2014 benefit year
shortfall.

An accounting issue identified is whether nonadmittance is required or
permitted to be applied to the 2014 program benefits in excess of the 12.6%
prorated amount for which reporting entities have a reasonable and probable
expectation of future collection. Even if an entity has a reasonable and probable
expectation of payment of the amount in excess of the confirmed proration of
12.6%, extended delays in payment are expected.

Issue 3: Timing of Impairment or Nonadmittance Recognition — The HHS notice of
the 12.6% proration amount was provided on October 1, 2015; however, prior
to October 1, there were other indicators that the risk corridors program would
have 2014 benefit shortfalls (in April and December of 2014 as detailed above
and other public reports). Doubts about program collectibility of receivables
and problems with estimations are among the reasons many entities did not
accrue risk corridors receivables or only accrued immaterial amounts. The
accounting issue identified is whether impairment recognition is required to be
reflected in the September 30, 2015, financial statements.

Issue 4. Accrual of 2015 and 2016 Receivables — Shall the accrual of receivables for
the benefit years 2015 and 2016 continue to be estimated?

© 2015 National Association of Insurance Commissioners 15-01-2
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INT 15-01 Discussion

8. For Issue 1, impairment analysis and/or updated estimates for the 2014 risk corridors
receivables are required under SSAP No. 107.

9. The Working Group determined that impairment is indicated if an entity accrued as of the
reporting date under the 2014 Risk Corridors program more than they have a reasonable
expectation of receiving. SSAP No. 107, paragraph 56.e. (quoted below), requires evaluation of
the collectibility of all amounts receivable from the risk corridors program for each reporting
period, and if in accordance with SSAP No. 5R it is probable that risk corridors receivables are
uncollectible, any uncollectible receivable shall be written off and charged to income in the
period the determination is made.

56, Risk corridor assessments meet the definition of liabilities as set forth in SSAP
No. 5R. Risk corridor receivables due to the reporting entity meet the definition of an
asset and are admissible to the extent that they meet all of the criteria in this statement.

a. Assumptions used in estimating retrospective premium adjustments shall
be consistent with the assumptions made in recording other assets and
liabilities necessary to reflect the underwriting results of the reporting
entity such as claim and loss reserves (including IBNR) and contingent
commissions. Contingent commissions and other related expenses shall
be adjusted in the same period the additional or return retrospective
premiums are recorded.

h. The additions or reductions to premium revenue resulting from the risk
corridors program are recognized over the contractual period of
coverage, to the extent that such additions or reductions are reasonably
estimable. Reporting entities shall be aware of the significant
uncertainties involved in preparing estimates and be both diligent and
conservative in their estimations. Risk corridors payables and
receivables shall be estimated based on experience to date. The method
used to estimate the payables and receivables shall be reasonable and
consistent between reporting periods. In exercising the judgment
required to prepare reasconable estimates for the financial reporting of
risk corridors program payables and receivables, the statutory
accounting concept of conservatism shall be followed. In addition,
reporting entities are required to have sufficient information to determine
a reasonable estimate. Part of ensuring sufficient information requires
that the reporting entity’s estimate is based on demonstrated knowledge
of the impacts of the other risk-sharing programs on the risk corriders
program and the terms of the risk corridors program. In addition, the
estimates shall be consistent with other financial statement assertions
and the pricing scenarios used by the reporting entity.

C. The risk corridors receivables are from a federal governmental program.
Amounts over 90 days due shall not cause the receivable to be treated
as a nonadmitted asset based solely on aging.

d. Provided that the risk corridors receivables due the reporting entity are
determined in a manner that is consistent with the requirements of this
statement, the receivables are admitted assets until determination of
impairment or payment denial is received from the governmental entity or
government-sponsored entity administering the program. Upon
notification that payments to he paid fo the reporting entity will be less
than the recorded receivables, any amount in excess of the confirmed
amount shall be written off and charged to income, except for amounts
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that are under appeal. Any receivable for risk adjustment amounts under
appeal shall be reflected as a nonadmitted asset.

e. Evaluation of the collectibility of all amounts receivable from the risk
corridors program shall be made for each reporting period. If, in
accordance with SSAP No. 5R, it is probable that the risk corridors
receivables are uncollectible, any uncollectible receivable shall be written
off and charged to income in the period the determination is made. If it is
reasonably possible, that a portion of the bhalance determined in
accordance with this paragraph is not anticipated to be collected and is
therefore not written off, the disclosure requirements outlined in SSAP
No. 5R shall be followed.

f. Reporting shall be consistent with SSAFP No. 66—Retrospectively Rated
Contracts (SSAP No. 66), paragraph 9 guidance on reporting for
retrospective premium.

10. Current facts and circumstances must be taken into account when determining
impairment. In accordance with SSAP No. 107, paragraph 56.e, any uncollectible receivable shall
be written off and charged to income in the period the determination is made. The Working
Group noted that the following are some, but not an all-inclusive list of the relevant factors to
consider in determining the amount of impairment to include:

a. Amounts in excess of the proration amount of 12.6% must be evaluated for
impairment.

b, Judgment is involved in the determination of the impairment amount.

c. Information used in determination of impairment shall be based on the most

current and reliable information available.

d. Other known or probable changes in program collections or funding must also be
evaluated, including the possibility of fewer contributors or lesser collections due
{o insolvencies.

e. The intent and ability of the reporting entity to remain in business for a period of
time sufficient to allow for recovery of risk corridors receivables.

I, The Working Group noted that the impaired amount would be based on the facts and
circumstances and is required to be evaluated at each reporting period by management.

12. For Issue 2, SSAP No. 107 addresses nonadmittance in paragraph 56.c., noting that,
“Amounts over 90 days due shall not cause the receivable to be treated as a nonadmitted asset
based solely on aging.” However, SSAP No. 107 does not preclude nonadmittance for other
reasons. In addition, SSAP No. 4 provides that:

"The ability to meet policyholder obligations is predicated on the existence of readily
marketable assets available when both current and future obligations are due. Assets
having economic value other than those which can be used to fulill policyholder
obligations, or those assets which are unavailabie due to encumbrances or other third
party interests should not be recognized on the balance sheet, and are, therefore,
considered nonadmitted.”

13. The lack of appropriations, documented program shortfalls and known extended payment
delays are indicative that some of the program receivables are not available to meet policyholder
obligations when due, and therefore, evaluation for possible nonadmittance under SSAP No. 4 in
addition to impairment evaluation is appropriate,

© 2015 National Association of Insurance Commissioners 15-01-4
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14. The Working Group discussed that nonadmission was appropriate for amounts that have
a reasonable and probable expectation of recovery which are not currently available to pay
claims. In this case, 2014 amounts in excess of the 12.6% proration amount which have not been
written off for impairment, and have a reasonable expectation of delayed recovery shall be
nonadmitted. The Working Group discussed that amounts in excess of the proration amount
which are nonadmitted, shall remain nonadmitted until additional proration amounts are
confirmed by HHS or other information of a sufficient nature supports that collectibility is
probable and reasonable. Consistent with SSAP No, 107, paragraph 56, the statutory accounting
concept of conservatisim shall be followed when estimating amounts; reporting entities are
required to have sufficient information to determine a reasonable estimate. Part of ensuring
sufficient information requires that the reporting entity’s estimate is based on demonstrated
knowledge of the impacts of the other risk-sharing programs on the risk corridors program and
the terms of the risk corridors program. Consistent with Issue 4, below, estimates shall not
assume the availability of federal funds unless such federal funds are appropriated by Congress
for the federal costs of the risk sharing program.

I5. Such admitted amounts should also have a reasonably short time horizon to ensure that
amounts will be available to pay policyholder claims. Some regulators and reporting entities may
also take the position that it is probable that risk corridors receivables accrued during the 2014
plan year are uncollectible in excess of 12.6% proration, and therefore, any amounts in excess of
proration would be fully written off. If this were the case, the 12.6% prorated balance would be
admitted unless extended payment delays or other information cause a reevaluation of
admissibility.

16. For Issue 3, the October 1 notification from HHS provided evidence of the estimated
amount of proration for the underfunded program. The underfunded program was a condition that
existed at the date of the September 30, 20135, balance sheet. Therefore, in accordance with SS4P
No. 9—Subsequent Evenis, paragraph 11 (quoted below) this would be a Type I subsequent event
that would be reflected in the financial statements for the third quarter. Type 1 events include
estimates inherent in the process of preparing financial statements.

11. The following are examples of Type | recognized subsequent events:

a. If the events that gave rise to litigation had taken place before the
balance sheet date and that litigation is settled, after the balance sheet
date but before the financial statements are issued or are available to be
issued, for an amount different from the liability recorded in the accounts,
then the settlement amount should be considered in estimating the
amount of liability recognized in the financial statements at the balance
sheet date.

b. Subsequent events affecting the realization of assets, such as
receivables and inventories or the settlement of estimated liabilities,
should be recognized in the financial statements when those events
represent the culmination of conditions that existed over a relatively long
period of time. For example, a loss on an uncollectible trade account
receivable as a result of a cusiomer's deteriorating financial condition
leading to bankruptcy after the balance sheet date but before the
financial statements are issued or are available to be issued ordinarily
will be indicative of conditions existing at the balance sheet date. Thus,
the effects of the customer's bankruptey filing shall be considered in
determining the amount of uncollectible trade accounts receivable
recognized in the financial statements at the balance sheet date,
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7. For Issue 4, the Working Group determined that risk corridors receivables for the 2015
and 2016 benefit years estimated in accordance with SSAP No. 107, paragraphs 56.b and 56e are
nonadmitted 1) until such time that the prior benefit year is paid in full and 2) until additional
proration amounts are confirmed by HHS or other information of a sufficient nature supports that
collectibility is probable and reasonable. Consistent with SSAP No. 107, paragraph 56, the
statutory accounting concept of conservatisim shall be followed when estimating amounts;
reporting entities are required to have sufficient information to determine a reasonable estimate,
Part of ensuring sufficient information requires that the reporting entity’s estimate is based on
demonstrated knowledge of the impacts of the other risk-sharing programs on the risk corridors
program and the terms of the risk corridors program. Estimates shall not assume the availability
of federal funds unless such federal funds are appropriated by Congress for the federal costs of
the risk corridors program.,

INT 15-01 Status

18. No further discussion planned.
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Oregon.gov (hitp://www.oregon.gev/} / Oregon Newsroom (Newsroom.aspx) /
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Department of Consumer and Business Services {Agency.aspx?page=0&pageSize—~10&agen

State places Oregon bealth insurer under supervision

. State places Oregon health insurer under supervision
Janwary 28, 2016 ’ ‘

Salem, OR~—The Oregon Deparbment of Consumer and Busizness Services, Division of ¥inancial

Regulation announced today that it has issued an order of supervision to Moda Health Plan, Inc, Qategories:
hecause of concerns over its financial condition. At the same time, the department wiit hegin Business
working with Moda to transfer its individnal market plans to another carrier. Consemer Information:

An order of supervision aflows the department to have a representative on site and in control of ail
financial decisions to ensure that consumers are protected. The order prohibits Moda from issuing
new policies or renewiug cuzrent policies in the individual market, and from adding new groups.
The order also requires the company o obtain sufficient capitai and present a business plaz to
DCBS that clearly demonstzates that it can operate in sound financial condition going forward, The

supemsmn order is available at itip: waw chs, glaie.or. usZggg’gamalst fadmin_ ach...

13-001 Eﬁ!

The department took this action because of Moda’s excessive operating losses and inadequate

capital and surplns. Capital and surplus is the amount a company's assets exceed its Habilites. The

required minimum inereases as the company assumes Tnore ingurance risk. . |
z

“Qur primary goal is to ensure consumers are protected,” said Patwick Allen, director of the
Department of Consumer and Business Services, “We will continue to work closely with the
company to find a sustainable path going forward while minimizing risk to consumers.”

The order became effective late yesterday; however, Moda's insurance policies may still appear on
HealthCare.gov through the end of open enroltment, Sunday, Jan. 31. DCBS advises consumers
still shopping for plans to choose a carrier other than Moda. In the event that Oregonians already
enzolled with Moda need to switch plans, there wil be a special enrollment period. In the
meantime, Moda policyholders can continue to access medical services and get their claims paid.

DCBS, which also runs the Oregon Health Insurance Marketplace, will keep Moda customers
. apprised of new developmexnts and actions they may need to take.

As of Sept. 30, 2035, Moda enrofled a total of about 244,000 Oregonians in the commercial
market, including 05,000 in the individual market, 16,000 in the small group market, and 129,000
in the large group market. Moda also has members in the associations and trusts market.

Hastern Oregon CCO, which serves Oregon Medicaid members ard is owned by Moda, serves
48,000 Medicaid members. No one on Medicaid is losing coverage.

The Oregon Health Anthority is also working with the Public Employees' Benefit Board and Oregon
Educators Benefit Board partners to minimize any potential impaets to their members, There are
1,400 PEBB members and 42,000 OEBB members enrolled in Meda health plans,

Consumers with guestions should call the DCBS Division of Financjal Regulation’s consumer
advocates at 1-888-877-4804 (toll-fres). Staff will be available to answey calls untl 8 p.m. More
information can be found on the division's website at

hitp://fwww. oregon.gov/DCRS/Tusnrance/insurers/regu..,
(hifp://www.oregon.gov/DCES/Insurance/finsurers/regulation/Pages/moda-
fags.aspx)

s

The Division of Financial Regulation is part of the Department of Consumer and Business Sexvices,
Oregon's largest business regulatory and consumer protection agency. Vlslt

www.debs. oregon.gov (hitp://www.dcbs. oregon. gov) and
www.insurance.oregon.gov. (http://www.insurance.oregon.gov,)

For more information:
Lisa Morawski, 503-947-7873
Lisa.m.morawski@oregon.ecov (maijlto:lisa, m. morawski@oregon.gov?subiect=RE: %

20}
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STATE OF OREGON
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
DIVISION OF FINANCIAL REGULATION

In the Matter of: ) Case No. INS 16-13-002
)
MODA HEALTH PLAN, INC. ) CONSENT ORDER

On January 27, 2016, the Director, Department of Consumer and Business Services -
(DCBS), having reasonable cause to believe and having determined that Moda Health Plan, Inc.
(MODA), an Oregon health care service contractor, was found to be in such condition that its
continuation of business with financial results currently reported was hazardous to the public or
to its insureds, entered an Order of Immediate Supervision placing MODA under the immediate

supervision of the Director (the “Supervision Order™).

In an effort to resolve the hazardous financial condition of MODA, to allow DCBS to
release MODA from the Supervision Order, and to restore MODA to compliance with applicable
risk based capital standards and trend test requirements, MODA, together with its sole
shareholder Moda, Inc. (MODA INC.) and after extensive discussions with DCBS, have filed a
Financial Plan of Action of even date with this Order (the RBC Plan). The RBC Plan provides
various undertakings and transactions to be completed in the coming weeks and months in order
to restore MODAs risk based capital to levels acceptable under Oregon law and is entitled to
confidentiality pursuant to ORS 731.752(2) and other applicable law. The Director has authority

under ORS 734.043 to enter into this Consent Order.
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Transactions and Undertakings

1. MODA is hereby directed and ordered and hereby agrees to undertake and

complete the transactions and undertakings set forth in the RBC Plan, subject in each case to the

terms thereof.

2. MODA shall, by completion of the transactions and undertakings set forth in the
RBC Plan or otherwise with the consent of DCBS, raise a total amount of not less than
$179,000,000 of additional (.:apital as scheduled in the RBC Plan. The additional capital amounts
set forth in this Paragraph shall be determined on an after tax basis, shall be net of all transaction
expenses, and may be satisfied by the receipt of transaction proceeds directly by MODA or by

contributions to the capital of MODA by MODA INC.

3. At any time upon DCBS’s request, MODA shall prepare and deliver to DCBS its

updated projected statements of cash flows setting forth management’s reasonable estimate of
cash flows of MODA through December 31, 2016 and demonstrating MODA’s ongoing

solvency and ability to pay and satisly its obligations as they come due.

4, MODA shall deliver to DCBS, the Washington State Office of Insurance
Commissioner (OIC), and the Alaska Division of Insurance (DOI) all such additional financial or
other information as may be requested by DCBS, the Washington OIC, or the Alaska DOIL,
including without limitation detailed plans with respect to managing the operating and other
expenses of MODA. MODA shall deliver all such requested information within the timeframe

set by DCBS, the Washington OIC, or the Alaska DOI, unless MODA demonstrates good cause

for additional time to respond to a request.

Page 2 - CONSENT ORDER
DB1/ 864131514



Case: 17-1994 Document: 63 Page: 48 Filed: 08/28@1}1))(. 22

5. MODA shall make and maintain a deposit in an amount in cash equal to
$15,000,000 for the protection of Alaska policyholders and subject to the requirements of AS
21.24. The funds on deposit pursuant to this Paragraph must be held in a bank and under a form
of depository agreement acceptable to the Alaska DOI. The deposit may be made in
installments, beginning with an initial installment of $5,000,000 on or prior to February 16,
2016, an additional installment of $5,000,000 on or prior to March 15, 2016, and a final
installment of $5,000,000 on or prior to April 15, 2016. Funds held on deposit may not be
withdrawn or otherwise removed except by authority of the Alaska DOI. After August 15, 2016,
MODA may petition the Alaska DOI for reduction of the required deposit based on updated

financial information for MODA.,

6. MODA shall comply with the terms, conditions and [imitations on the operation
of its business as set forth in the RBC Plan, and acknowledges that the RBC Plan is valid and

enforceable and remains in full force and effect.

7. MODA shall continue to provide insurance coverage and related services to its
individual market policyholders resident in both Oregon and Alaska in accordance with the terms
of all outstanding policies, and shall make payment to its providers and other creditors in the

ordinary course of business.
Other Provisions

8. Each of MODA and MODA INC. shall, upon request by DCBS, provide all
documentation and information determined by DCBS to be necessary to verify compliance with
the terms of this Consent Order or the RBC Plan. Except with the prior written consent of DCBS,
MODA shall not, and MODA INC. shall cause MODA not to, increase the salaries or benefits of
its executives, officers and directors,

Page 3 - CONSENT ORDER
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9. The rights and remedies available to any party under this Consent Order or the
RBC Plan are cumulative and in addition to, and not exclusive of or in substitution for, any rights
or remedies otherwise available at law or in equity. By entering into this'Consent Order, DCBS
does not waive any right that it may have to take other and further regulatory action with respect
to MODA or MODA INC. or any regulated affiliates or subsidiaries, ilncluding (a) for any matter
unrelated to their financial condition, (b) in the event that their financial condition continues to
deteriorate, or (c) in the event that DCBS becomes aware of any fact or facts that cause DCBS to

materially alter its assessment of their financial condition or operational integrity.
10.  The Supervision Order is terminated.

11.  This Consent Order and any dispute hereunder shall be governed by the laws of

the State of Oregon, without regard to principles of conflicts of laws.

12, This Consent Order, together with the RBC Plan, constitutes the entire agreement
among DCBS, MODA and MODA INC with respect to the subject matter hereof, and
supersedes any piior communication, unde1standmg or agreement, whethel written or oral,

concerning the matters set forth herein.

13.  Inthe event that any one or more provisions of this Consent Order or the RBC
Plan shall for any reason be held invalid, illegal or unenforceable in any respect, such invalidity,

illegality or unenforceability shall not affect any other provision of this Consent Order or the
RBC Plan.

14.  No amendment or waiver of any provision of this Consent Order or the RBC Plan
shall be valid unless in writing and signed by the party to be charged with such amendment or
waiver. No waiver by any party of any default or breach of any provision of this Consent Order

or the RBC Plan, whether intentional or not, shall be deemed to extend to any prior or

Pape 4 - CONSENT ORDER
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subsequent default or breach, or affect in any way any rights arising by virtue of any prior or

subsequent such occurrence.

15.  This Consent Order may be executed in one or more counterparts, each of which

shall be deemed an original and all of which together shall constitute one instrument.

Page 5 - CONSENT ORDER
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.DATED this 6™ day of February, 2016,

OREGON DEPARTMENT OF CONSUMER
AND BUSINESS SERVICES

Director

‘MODA HEALTH PLAN, INC.

NN vl vrd

Name; ROBERT G GooTeE

Title: ¢ccd
MODA, INC. . ‘ /
By: ' L 042, |

Name: Foberr G, Geoo e

Title: ¢ z2m :
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Dispatch News

Health

Alaska kicks Moda Health out of individual
insurance market

# Author: TeganHanlon @ Updated: September 30,2016 # Published January 28, 2016

The Alaska Division of Insurance announced Thursday that it is forcing Portland-based health insurer
Moda Health out of the state's individual marketpiace for now, leaving Alaskans with only one choice for

coverage: Premera Blue Cross Blue Shieid.

Lori Wing-Heier, the division's director, said in a statement Thursday afternoon that staff has been closely
monitoring Moda's financial staius and consumer complaints, determining that Moda has inadequate
capital to operate in Alaska in 2016.

The announcement followed a day after Oregon regulators put new state controls on Moda, citing ongoing
financial losses and giving the company until the end of the day Friday to devise a new business plan, The

Oregonian newspaper reported in Portland.

At the end of 2015, Moda reported a net loss of $58 million and lower enrollments than it had projected,
according to a letter to Alaska legislators signed by Chris Hladick, commissioner of the state's Department

of Commerce, Community and Economic Development.

Paying premiums

Wing-Heier said that Alaskans entolled in Moda insurance plans through the individual marketplace
should continue to pay their premiums and the state will ensure that Moda continues to pay their claims.

However, Moda cannot renew Alaskans’ plans once they expire. The company also cannof issue any new
plans, Wing-Heier said.
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*So for plans that renew in February, they have a very short period to find a new insurer as most plans
renew once a year,” Wing-Heier said in an email. "However if you renewed in Nov. 15, yvour plan is good

until Nov. 16."

According to Hladick's letter, about 9,800 Alaskans currently have individual insurance plans through
Moda. Right now, Premera offers the only other insurance plans on the individual market — both on and
off the federally run healthcare.gov, set up by the Affordable Care Act.

"Tt's certainly not great news to be down to one insurer because there are no options,” Wing-Heier said.
"So we're going to have to work hard at trying to get another insurer into the market to provide

competition.”

Last year, Aetna, State Farm and Assurant Health all decided to stop offering individual health insurance
plans in Alaska. At that time, Wing-Heier said that having only one insurer left in the individual market

was a scenario "you never want."

Wing-Heier said in an interview Thursday that it was too soon to say how the loss of Moda would affect
2017 health insurance premiums.

The company's departure will not affect this year's premiums, already approved by the Division of
Insurance, she said. It will also not affect state employee and retiree dental plans, which are through Moda

but based on confracts with another company, Wing-Heier said.

Melanie Coon, Premera spokeswoman, said she couldn't say Thursday how Moda's exit from Alaska's
market for individuals would affect next vear's premiums. She said the number of new customers Premera
gets and their levels of medical needs will factor into the 2017 rates.

"Tt really depends on the types of members we get from Moda," Coon said. "I know that Moda was hit
pretty hard with some sick people.”

Alaskans on the individual market have already seen huge increases in their health insurance rates over
the past two years. Premera’s rate increases averaged 37.2 percent in 2015 and 38.7 percent in 2016, while
Moda's increases were 27.4 percent and 39 percent, Hladick said in his letter to legislators.

"Despite these increases, Moda's financial condition has continued to deteriorate,” he said.

Coon said that Premera has also lost money in Alaska in 2015 and 2014. She said the company is
committed to staying in the state's individual market, Premera also operates in Washington with a

subsidiary company in Oregon, she said.
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"I think we have some strong reserves to malke sure we can continue to serve," she said. About 10,000
people have individual health insurance plans through Premera, she said.

Modas finances

Alaskans could enroll in new health insurance plans through Moda until Thursday. On healthcare.gov, the
company offers the "metallic” health care plans with the lowest monthly premiums, compared to plans

offered by Premera.

For instance, Moda's cheapest bronze plan in Anchorage has an estimated, average $554 monthly
premiurm this year and $5,750 deductible. Premera's cheapest bronze plan has a $620 monthly premium
and a $6,350 deductible, according to the website. (Those totals are without federal subsidies for low-

income Alaskans.)

As Alaskans enrolled in 2016 health insurance plans, Moda battled ongoing financial problems.

In the fall, Moda pulled out of Washington and California. It also learned that it would not get all of the
money it expected from the "risk corridor” provisions of the Affordable Care Act.

The provisions were supposed to help insurance companies if they had too many sick people and not
encugh money from premiums to pay medical bills. But Republican lawmakers inserted a provision into a
2014 federal spending bill that limited the risk corridor payments, The New York Times reported.

Moda expected to get $82 million from the risk corridor payments in 2014 and $69 million in 2015, "To
date, they have received approximately $10.5 million,” Hladick said in the letter, dated Thursday.

Coon said Moda appeared more optimistic than Premera about the payments.

Aimee Crocker, vice president at Enroll Alaska, said she noticed during this year's opén enrollment period
that Moda had seme delays in processing applications. The company also stopped accepting credif cards
as a means of payment to save money, she said.

Wing-Heler said that this month she requested Moda's year-end financial decuments and enroliment
numbers for testimony she had to give in Juneau. The results were grim.

"T ended up calling Oregon myself," she said, alerting regulators there this week.

Oregon has given Moda seven days to raise its capital, Wing-Heier said. She said she couldn't say how
much Oregon had asked the company to raise its capital by, just saying it was a "huge number."
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Robert Gootee, chief executive officer of Moda, Inc., the parent company of Moda Health, said in a brief
statement Thursday that "bringing tens of thousands of people into the ACA marketplace, many of them
with acute healthcare needs, has been a difficult process to manage.”

"The cost of providing this level of care, with all its attendant uncertainties, has put an unprecedented
financial strain upon our health plan,” Gootee said. "So, at the diréction of the Insurance Commissioners
in both Oregon and Alaska, we have resolved to exit the Individual ACA marketplace in both states.”

Gootee sald Moda will make sure individuals have no interruption in their coverage as they transition to

new cariers.

Wing-Heier said in the statement that Moda's insurance policies may still appear on Alaska's federally-run
health insurance marketplace through the end of open enroliment on Jan. 31. However, she said the
division is advising consumers to not buy Moda plans.

Alaskans already enrolled in Moda plans on the individual marketplace will have to switch once their
policies end, she said. There will be a special enrollment period for that transition.

Wing-Heier said the state made the decision to restrict Moda's ability to issue health insurance plans to

protect Alaska consumers.

The state's Division of Insurance has advised people with questions to contact their staff at 269-7900. The
division has also published an online list of questions and answers about Thursday's announcement.

About this Author

Tegan Hanlon

Tegan Hanlon covers education and general assignments. She also cavered the 2016 and 2017 Iditarod Trail
Sied Dog Race. Reach her at 907-257-4589 or thanlon@alaskadispatch.com.
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Moda Health pullout from Washington health
insurance market doesn’t affect its participation
with PEBB Program in 2016

Monday, November 2, 2015 .
Moda Health has notified the Office of the Insurance Commissioner that it will not participate in

the Washington Health Benefit Exchange during the open enrollment period (Nov. 1,.2015 - Jan.
31, 2016) for 2016 coverage., Moda Health Plan, Inc.—based in Portland—was previously
approved to sell insured health plans inside and outside of the exchange, but is voluntarily
withdrawing from the Washington state insurance market.

The Health Care Authority (HCA) contracts with Moda Health to support our Washington
Prescription Drug Purchasing Consortium {/about-hca/prescription-drug-program}. As part of
this contract, Moda Health serves as the pharmacy benefit manager for gur Public Employees
Benefits Board (PEBB) Program {/public-employee-benefits) Uniform Medical Plan.

Moda Health's pullout from the Health Benefit Exchange does not affect its work with HCA next

year.

The Washington Prescription Drug Purchasing Consortium was created by the 2005 Legis[ature
to allow state agencies, local governments, businesses, labor organizations, and uninsured or
underinsured consumers to pool their purchasing power to get better prices on prescription
drugs. HCA administers the program.

Connect with us

Contact HCA {/contact-hca)

. {(http://www.facebook.com/WAHealthCareAuthority) E%%%

(http:/fwww.twitter.com/WA_Health_Care |

(https://public.govdelivery.com/accounts/WAHCA/subscriber/new) « {fabout-

hca/hcaconnect) (https://www.youtube.com/channel/UC2_tBoglUnVye4GBwWhVXxNw)

Website feedback: Tell us how we’re doing (https://www.surveymonkey,com/r/HCA-Website-
Feedback)

https://www.hca.wa.gov/about-hca/moda-health-pullout-washington-health-insurance-mar...  8/14/2017
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STATE OF OREGON
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
DIVISION OF FINANCIAL REGULATION
OFFICE OF THE DIRECTOR

In the Matter oft ) Case No. INS-FR |7-06-001

)
HEALTH REPUBLIC INSURANCE Y ORDER EXTENDING SUPERVISION
COMPANY )

On October 21, 2013, the Director, Department of Conswmer and Business Services
(DCBS), had reasonable cause to believe and determine that Health Republic Insurance
Company (HRIC), an Oregon health care service contractor, was in such condition that its
continuation of business in the manner currently being conducted was hazardous to the public or
to its insureds. The Director, therefore, issued an order of immediate supervision, Case No. INS
[3-10-018. The order set forth the requirements to abate the conditions set forth in the order and
placed HRIC under the immediate supervision of the director for 60 days. On December 21,
2013, the Director issued an extension order. On February 19, 2016, the Director issued an
extension order. On April 19, 2016, the Director issued an extension order. On June 18, 2016,
the Director issued an extension order. On August 17, 2016, the Director issued an extension
order. On October 16, 2016, the Director issued an extension order. On December 13, 2016, the
Director issued an extension order. On February 13, 2017, the Director issued an extension order.
On April 14, 2017, the Director issued and extension order.

Determinations

Pursuant to ORS 734.047(2). the Director determines that the conditions giving rise to the
supervision still exist at the end of the supervision period.

The Director has additionally determined that should HRIC's Capital and Surplus be
reduced to a level below $3.0 million, or its board of directors composition no longer meets the
requirements of ORS 750.013, or its board of directors no longer has at least three members, the
Director will require that HRIC be placed in liquidation under ORS 734.170.

Order Extending Appointment of Supervisor
The Director notified HRIC that commencing from Wednesday, October 21, 2015, HRIC

was under supervision of the Director for 60 days (subject to extension under ORS 734.047(2))

Puge | - Health Republic Insurance Company Order Extending Supervision
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and that the Director appointed Laura Cali Robison (formerly known as Laura Cali), Insurance
Commissioner and Administrator, as the special deputy director to act for the Director as
supervisor of HRIC swith authority to employ such counsel, clerks, and assistants as she deems
necessary. The supervision was extended for 60 days on the following dates: December 21,
2013, February 19, 2016; Apnl 19, 2016; June 18, 2016; August 17, 2016; October 16, 2016;
December 15, 2016; February 13, 2017: and April 14, 2017. The Director is hereby extending
the supervision, without change except as stated herein, for a period of 60 days under ORS
734.047(2).

This order is effective June 14, 2017.

DATED this i Jday of June, 2017.

,,.—___m\
i
‘
A

\ o LS o ;

Tt T N T
Laura Cali Robisghn, Administrator
Diviston of Financial Regulation

Notice of Right to Hearing

Pursuant to ORS 731.385(3) and 734.043(7), HRIC may during the period of
supervision tile a written request for a hearing to review this order with the Division of Financial
Regulation. Such request will not stay the effect of the order, HRIC must specity in its request
the mannet in which the action complained of would not result in improving the condition of
HRIC. Ifrequested. a hearing will be held within 30 days after the filing of the request before
the director. The director will notily HRIC of the procedures, time, and place of the hearing.
The director shall comptete the review within 30 days after the record for the hearing is closed,
and shall discontinue the action taken under this order it the director determines that none of the

conditions giving rise to the action exists. ORS 731.385(3) and 734.043(7).

Page 2 - Healdh Republic lnsuranee Company Order Extending Supervision
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Oregon insurer Health Republic to shut down in
2016, cites $20 million federal hit

:ﬂ%‘; By Nick Budnick | The Oregonian/QregonlLive

& maif the author

on October 16, 2015 at {10:36 AM, updated October 16, 2015 at 3:01 PM

An Oregon insurer, Health Republic, has announced plans to pull its health plans from the 2016 market and shut down, saying recent
federal and state regulatory decisions put its financial health in jeopardy.

The plan was one of 23 nonprofit consumer-owned and operated startups founded with federal loans across the country in 2014, an
aspect of the Patient Protection and Afferdable Care Act intended to increase competition. Already, seven other co-ops are folding -
including a second one announced Friday in Colorado,

The insurer plans o pay its more than 10,000 memhbers’ claims this year but not seli plans for next year, CEO Dawn Bonder said. She
said the company wants {o begin an orderly wind-down to "make sure that we can pay the obligations we've incurred from 2015 and not
leave people hanging."

The move was sparked by the recent news that the federal government was paying less than 13 cents on the dollar of an expected
subsidy to help cover costs for insurers hit hard by claims. The decision will cost Health Republic $20 million between 2044 and 2015.

"We have to be sure that we have the capital to go forward and at this point in time | don't think we do,” Bonder said.

Just weeks ago Bonder had reassured members that the firm's finances were healthy. Three things have happened to change that,
she said.
The first has to do with the "risk corridor® program that the federal government recently announced would pay far less than insurers had

been expecting. While Health Republic was prepared to deal with the effects on its 2014 finances, it is looking increasingly likely that
‘regulators will not allow insurers to count on any of those funds in 2015 either, Bonder said.

Other bad news came with the Oregon Insurance Division's announcement Thursday that the small group employer-based market
would not be expanded as planned to include businesses of up to 100 empioyees. Health Republic had been counting on expanding its

small group book of business.

On fop of that, the rapid pace of failure of other nonprofit federal health insurer startups in recent weeks made Health Republic
pessimistic about whether brokers would feel comfortable selling its 2016 policies.

The nonprofit qualified for federal stariup loans of more than $50 million.

This post will be updated later today,

-- Nick Budnick
nbudnick@oregonian.com
503-294-5083
@nickbudnick
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DCBS to place Oregon’s Health CO-OP in

receivership
July 08, 2016

Consumers must choose new plan by July 31

Salem, OR—The Oregon Department of Consumer and Business Services,
Division of Financial Regulation on Monday will file a petition with Marion
County Circuit Court to place Oregon's Health CO-OP in receivership in order to
protect policyholders.

QOregon's Health CO-0P's board of directors voted today to consent to the
receivership order.

As the receiver, the state intends to liquidate the troubled company’s assets and
help connect policyholders with new health plans.

“We understand changing plans in the middle of the year will be difficult for
Oregonians, but this action was necessary given the sudden deterioration of the
company's financial position,” said Patrick Allen, DCBS director. “We will be
working hard over the next few weeks to reach Oregon's Health CO-OP
policyholders to ensure they are aware of this change and to help them pick a
new plan that best meets their needs.”

Oregon's Health CO-OP is a nonprofit consumer operated and oriented health
insurer (CO-0OP) formed under the Affordable Care Act. The CO-OP lost $18.4
million in 2015, mostly driven by medical claims for individual policies. Last
week, the Centers for Medicare and Medicaid Services (CMS) announced that
the CO-OP owes about $900,000 to the federal risk adjustment program. The
CO-OP was expecting to receive about $5 million from the program.

“Unfortunately, as a startup, Oregon's Health CO-OP isnotin a position to
sustain these losses while meeting its obligations to policyholders,” Allen said. -
“We are working closely with the company on an orderly wind-down of its

business.”

As of March 31, 2016, Oregon's Health CO-OP has 20,600 health insurance
pohcyholders in Oregon 11,800 in the individual market and 8,800 in the small
and large group markets, :

For all of Oregon's Health CO-OP policyholders, plans will end July 31.

Starting Monday, July 11, individual policyholders can enroll through a special
enrollment period and choose a new plan that will take effect Monday, Aug. 1.
Consumers should enroll by Sunday, July 31 to ensure their new insurance
coverage is active on Aug. 1. They can enroll through HealthCare.gov to access
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financial help or enroll directly through an insurance company or broker.

Consumers must pay the premium to their new insurer for the plans to take
effect.

Businesses that provide Oregon's Health CO-OP plans to their employees will
need to work with their insurance broker and take immediate action to find a
new plan with an Aug. 1 effective date. '

Individuals and businesses can choose a new plan from an insurer that offers
2016 plans in their county. However, several insurers are discontinuing
coverage in certain counties for 2017, so consumers who choose an insurer that
is exiting their county in 2017 will not be able to stay with that insurer next year.
To find coverage options for your county in 2016 and 2017, go to
http://dfr.oregon.gov/public-resources/Documents/c...
(http://dfr.oregon.gov/public-resources/Documents/co-op-
individual-coverage.pdf)

“Today's news heightens our concern about limited options for consumers,
particularly in rural areas of the state,” Allen said. “In the coming months, we
will be working with stakeholders to develop both short-term and long-term
solutions to make it more feasible for insurers to offer individual plans
throughout the state.”

For help with this change, consumers can call the Oregon Health Insurance
Marketplace at 1-855-268-3767 (toll-free) or email
info.marketplace@oregon.gov
{mailto:info.marketplace@oregon.gov?subject=RF:%20). More
information and questions and answers are available on
http://dfr.oregon.gov/publie-resources/Pages/co-op...
(http://dfr.oregon,gov/public-resources/Pages/co-op.aspx)

#H#

The Division of Financial Regulation is part of the Department of Consumer and
Business Services, Oregon's largest business regulatory and consumer
protection agency. Visit www.dchs.oregon.gov
(http: //www.dcbs.oregon.gov) and www.dfr.oregorn.gov.
(http://www.dfr.oregon.gov.)

For more information:
Lisa Morawski, 503-947-7873
" Lisa.m.morawski@oregon.gov

(mailto:Lisa.m.morawski@oregon.gov?subjeci=RHE:%20)
Jake Sunderland, 503-947-7897

Jake.w.sunderland @oregon.gov
(mailto:Jake.w.sunderland@oregon.gov?subject=RE:%20)
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