
 

 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
LAND OF LINCOLN MUTUAL HEALTH  : 
INSURANCE COMPANY,    : Judge Lettow 
       : 
  Plaintiff,    : Case No. 16-744C 
       : 
 v.      : 
       : 
THE UNITED STATES OF AMERICA,    : 
       : 
  Defendant.    : 
 
 

DEFENDANT’S MOTION TO STRIKE PLAINTIFF’S CROSS-MOTION FOR 
JUDGMENT ON THE ADMINSTRATIVE RECORD ON COUNTS II-V 

 
 

Defendant, the United States, respectfully moves to strike as untimely Plaintiff’s cross-

motion for judgment on the administrative record on counts II through V.  Plaintiff has improperly 

included a cross-motion in its Response in Opposition to Defendant’s Motion to Dismiss and 

Motion for Judgment on the Administrative Record and Cross-Motion for Judgment on the 

Administrative Record on Counts II-V [Docket No. 29].  As explained below, this filing is 

untimely and will prejudice the United States because of the limited time period we have in which 

to respond. 

On August 12, 2016, based upon Plaintiff Land of Lincoln Mutual Health Insurance 

Company (“Land of Lincoln”)’s request for expedited consideration [Docket No. 7], the Court 

entered a scheduling order requiring the parties to file any “potentially dispositive motions” by 

September 23, 2016, responses on October 12, 2016, replies on October 19, 2016, and setting a 

hearing on the dispositive motions for October 25, 2016, at 10:00 a.m.  Docket No. 12.  On 

September 23, 2016, in accordance with the Court’s order, we moved to dismiss the case on 
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jurisdictional and justiciability grounds, moved to dismiss counts II through V for failure to state 

a claim, and moved for judgment on the administrative record on count I.  Docket No. 22.   

Consistent with the Court’s direction to file any “potentially dispositive motions” no later 

than September 23, 2016, Land of Lincoln filed its own motion for judgment on the administrative 

record the same day.  Docket No. 20.  Though Land of Lincoln’s motion does not specify on which 

count it seeks judgment, the arguments set forth in the motion pertain only to count I.  See Docket 

No. 20 at 8-14.  Nothing prevented Land of Lincoln from including its contract and takings theories 

in its opening motion.  Yet, as the Court noted in an order denying interested third parties’ motion 

for leave to file an amicus brief, Land of Lincoln elected not to pose an implied contract theory in 

its September 23 motion.  See Docket No. 26.  Now, more than two weeks after the deadline to 

file dispositive motions—under an expedited schedule that Land of Lincoln requested—and less 

than two weeks before the hearing on those motions, Land of Lincoln belatedly moves for 

judgment on the administrative record on the theories it omitted from its opening brief.1   

Land of Lincoln’s cross-motion should be stricken.  First, it is untimely.  The Court’s 

Scheduling Order clearly required any “potentially dispositive motions” contemplated in this 

round of briefing to be filed by September 23.  Docket No. 12.  The expedited briefing schedule 

following the deadline upon which to move pertains only to “responses” and “replies”; it does not 

give either party a second opportunity to move on theories omitted from its opening brief.  Id.  

Second, we are prejudiced by the filing because we have only one week in which to respond to 

                                                            
1  On October 11, 2016, counsel for Land of Lincoln informed counsel for the United States that 
Land of Lincoln would be seeking leave to file an oversized brief “to respond to the United States’ 
oversized brief filed September 23rd.”  The United States does not oppose Land of Lincoln’s 
request for leave, but we were not notified that Land of Lincoln required the extra pages to file an 
untimely cross-motion. 
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both Land of Lincoln’s opposition to the United States’ motion as well as the newly filed cross-

motion on its express and implied contract theories, good faith and fair dealing, and takings claims.  

In contrast, the United States made all of its opening arguments in a single motion, as directed by 

the Court, and Land of Lincoln has had the full two and a half weeks allotted by the Court to 

respond to that motion.  Third, Land of Lincoln makes no attempt to comply with Rule 52.1(c) in 

its cross-motion.  Specifically, with respect to counts II through V, Land of Lincoln does not 

include a “statement of facts that draws upon and cites to the portions of the administrative record 

that bear on the issues presented to the court.”  In fact, Land of Lincoln cites to the administrative 

record only five times in support of its cross-motion: twice to letters regarding the availability of 

appropriations for risk corridors payments, Docket No. 29 at 34 (citing A.R. 114, 1482), and three 

times to the Federal Register, id. at 36, 45 (citing A.R. 797, 969, 950).  Land of Lincoln does not 

cite to the administrative record at all in support of its cross-motion on count V.   

To the extent the Court is inclined to consider Land of Lincoln’s cross-motion, the Court 

should vacate its August 12, 2016 Scheduling Order, and enter an appropriate scheduling order 

allowing the United States time to properly and fully respond to Land of Lincoln’s new arguments.  

Indeed, there no longer appears to be any need for expedited consideration as sought by Land of 

Lincoln at the August 12 status conference.  Since the time the Court granted Land of Lincoln’s 

request for expedited consideration, Land of Lincoln’s status as a going concern has changed.  No 

longer in rehabilitation proceedings with a goal of serving policy holders, Land of Lincoln—with 

the consent of its board of directors—has been placed in liquidation proceedings.  A copy of the 

Agreed Order of Liquidation entered by the Circuit Court of Cook County, Illinois is attached.  

Importantly, all policies except for certain policies and certificates of insurance covered under the 

Illinois Life and Health Insurance Guaranty Association Law, 215 Ill. Comp. Stat. 5/531.01 et seq., 
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were cancelled effective October 1, 2016.  See Agreed Order of Liquidation at 5.  Accordingly, 

the outcome of this case will not change anything in the immediate term for either Land of Lincoln 

or its customers, and the case can proceed without expedited consideration. 

Dated: October 13, 2016    Respectfully submitted,  
  
      BENJAMIN C. MIZER 

Principal Deputy Assistant Attorney General 
 
RUTH A. HARVEY 
Director 
Commercial Litigation Branch 
 
KIRK T. MANHARDT 
Deputy Director 

 
      /s/ Terrance A. Mebane                                    . 
      TERRANCE A. MEBANE  
      CHARLES E. CANTER 

SERENA M. ORLOFF 
FRANCES M. MCLAUGHLIN 

      L. MISHA PREHEIM 
      United States Department of Justice 

Civil Division, Commercial Litigation Branch 
Telephone: (202) 307-0493 
Facsimile: (202) 307-0494 
Terrance.A.Mebane@usdoj.gov 
 
Attorneys for the United States of America
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 13th day of October 2016, a copy of the foregoing, 

Defendant’s Motion to Strike Plaintiff’s Cross-Motion for Judgment on the Administrative Record 

on Counts II-V, was filed electronically with the Court’s Electronic Case Filing (ECF) system.  I 

understand that notice of this filing with be sent to all parties by operation of the Court’s ECF 

system. 

 
  
      /s/ Terrance A. Mebane                             . 

TERRANCE A. MEBANE 
United States Department of Justice 
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