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INTRODUCTION 

The only motion pending is Defendants’ Motion to Dismiss the Complaint (Jan. 26, 

2015) (ECF No. 20) (moving “pursuant to Rule 12(b)(1) . . . and Rule 12(b)(6)”).  The principal 

issue raised by that motion is whether the House has Article III standing, in particular, whether 

the House has been injured by defendants’ expenditure of public funds on an ACA program – the 

Section 1402 Offset Program – for which no funds ever have been appropriated.1  In resolving 

this issue, the Court must assume that the facts pled are true and that the House has asserted 

viable legal theories.  See Opp’n of the . . . House . . . to Defs.’ Mot. to Dismiss the Compl. at 

20-21 (Feb. 27, 2015) (ECF No. 22) (“House Opposition”) (citing cases).2   

On June 1, 2015, the Court directed the parties to “submit a stipulated record of the 

request(s), consideration, and funding decisions for Section 1401 and 1402 of the [ACA] in the 

FY 2014 Appropriations Bills, including any action by Defendant(s) to withdraw the funding 

request for Section 1402.”  Minute Order (June 1, 2015).  The parties responded on June 15, 

2015.  See Joint Submission in Response to This Court’s June 1, 2015 Minute Order (June 15, 

2015) (ECF. No. 30) (“Joint Submission”) (confirming, among other things, that defendants did 

not “withdraw the funding request for Section 1402”). 

                                                           
1  Defendants nowhere have argued, because they cannot, that the causation and redressability elements of 
the Article III standing analysis are not satisfied here.  See Defs.’ Mem. in Supp. of Their Mot. to Dismiss 
the Compl. (Jan. 26, 2015) (ECF No. 20-1) (“Defendants’ Memorandum”); Defs.’ Reply Mem. in 
Support of Their Mot. to Dismiss the Compl. (March 31, 2015) (ECF No. 26) (“Defendants’ Reply”); Tr. 
of Oral Arg. (May 28, 2015) (ECF No. 31) (“Transcript”) (Ex. N to Joint Submission). 
2  See also Ariz. State Legislature v. Ariz. Indep. Redistricting Comm’n, 576 U.S. __, slip op. at 10-11 
(June 29, 2015), attached to Plaintiff’s Notice of New Authority (June 30, 2015) (ECF No. 32); Z Street v. 
Koskinen, No. 15-5010, 2015 WL 3797974, at *2, *3 (D.C. Cir. June 19, 2015) (affirming denial of 
motion to dismiss, and rejecting defendant IRS Commissioner’s jurisdictional contentions which turned, 
in part, on his contesting of factual allegations in complaint:  “[B]ecause the Commissioner moved to 
dismiss under Rules 12(b)(1) and (6), the district court was required to assume that the [facts as plead in 
the complaint were true]. . . . [L]ike the district court, [we] assume the truth of [plaintiff’s] allegations. ”). 
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Plaintiff U.S. House of Representatives (“House”) now submits this Supplemental 

Memorandum pursuant to the Court’s June 16, 2015 Minute Order.  We first describe the facts 

that concern the FY 2014 budget and appropriations cycle, as reflected in the Joint Submission, 

and we then explain how those facts match exactly the allegations in the House’s Complaint and, 

therefore, confirm that the House has Article III standing. 

ARGUMENT 

I. Congress Never Appropriated Funds for the Section 1402 Offset Program. 
 
 A.  The ACA Did Not Appropriate Funds. 

 ACA sections 1401 and 1402 are separate and distinct:  they are structured differently, 

serve different purposes, and, critically, funded differently. 

Section 1401 Refundable Tax Credit Program:  Section 1401(a) is structured as a 

refundable tax credit available to qualified individuals for the purpose of reducing the cost of 

their health insurance premiums.  The ACA accomplishes this by adding to the Internal Revenue 

Code (“IRC”) a new section 36B entitled “Refundable Credit for Coverage Under a Qualified 

Health Plan.”  See ACA 1401(a) (“Subpart C of part IV of subchapter A of chapter 1 of the 

[IRC] (relating to refundable credits) is amended by inserting after section 36A the following 

new section [36B].”).  Section 1412(c)(2) (codified at 42 U.S.C. § 18082(c)(2)) authorizes the 

Secretary of the Treasury to make advance payment of the new tax credits allowed under new 

IRC section 36B to issuers of qualified health plans.  In the ACA itself, Congress provided 

funding for the Section 1401 Refundable Tax Credit Program by amending 31 U.S.C. § 1324.  

See ACA § 1401(d)(1) (“Paragraph (2) of section 1324(b) of title 31, United States Code, is 

amended by inserting ‘36B,’ after ‘36A’.”).  As the Court is aware, section 1324 permanently 

appropriates “[n]ecessary amounts . . . for refunding internal revenue collections as provided by 
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law . . . .”  31 U.S.C. § 1324(a).  Section 1324(b) expressly restricts the use of this permanent 

appropriation:   

Disbursements may be made from the appropriation made by this section only for 
 – (1) refunds to the limit of liability of an individual tax account; and (2) refunds 
 due from [specified] credit provisions of the Internal Revenue Code . . . 
 [including] section . . . 36B . . . of such Code. 

 
Id. § 1324(b) (emphasis added). 

Section 1402 Offset Program:  Entirely separately, the ACA obligates health insurance 

companies that offer qualified plans through the ACA to reduce, for certain beneficiaries, 

specified non-premium out-of-pocket health insurance costs, i.e., deductibles, co-pays, and co-

insurance (reductions referred to in the ACA as “cost-sharing reductions.”).  See ACA § 1402 

(codified at 42 U.S.C. § 18071).    ACA section 1412(c)(3) (codified at 42 U.S.C. § 18082(c)(3)) 

authorizes the Executive to make payments directly to such insurers to offset costs they incur in 

providing these cost-sharing reductions. 

However, Treasury payments require both an authorization and an appropriation.  And, in 

stark contrast to the Section 1401 Refundable Tax Credit Program, Congress in the ACA, (i) did 

not amend the IRC to make the Section 1402 Offset Program part of the IRC; (ii) did not 

structure the payments authorized by the Section 1402 Offset Program as tax credits; (iii) did not 

amend 31 U.S.C. § 1324 to permit that permanent appropriation to be used for Section 1402 

Offset Program payments; and (iv) did not otherwise appropriate any funds for the Section 1402 

Offset Program.  Put another way, while defendants now say “the permanent appropriation of 31 

USC 1324 is available for” Section 1402 Offset Program payments, Tr. at 48, that contention is 

not grounded on anything in the ACA or elsewhere in the real world.3   

                                                           
3 See Mem. from Cong. Research Serv. to Sen. Tom Coburn, at 9-10 (July 29, 2013) (Section 1402 Offset 
Program not funded through 31 U.S.C. § 1324; annual appropriation necessary) (Ex. A to House Opp’n). 
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While defendants referred vaguely at oral argument to undefined “principles of 

appropriations law,” see, e.g., Tr. at 8, 23, the one paramount principle of appropriations law is 

that for there to be an appropriation, Congress must have enacted a law making an appropriation.  

That is, there must be an “Appropriation[] made by Law.”  U.S. Const. art. I, § 9, cl. 7; see also 

31 U.S.C. § 1301(a) (“Appropriations shall be applied only to the objects for which the 

appropriations were made except as otherwise provided by law.”) (emphasis added); id. § 

1301(d) (“A law may be construed to make an appropriation out of the Treasury . . . only if the 

law specifically states that an appropriation is made or that such a contract may be made.”) 

(emphasis added).  Congress did not do that in the ACA with respect to the Section 1402 Offset 

Program, nor did it do so in FY 2014 (or FY 2015), as detailed in the Complaint, the House’s 

Opposition, the Joint Submission, and below. 

B. Congress Subsequently Declined to Appropriate Funds, and the 
Administration Never Withdrew Its FY 2014 Request for Such Funds.  

 
In its FY 2014 Budget, the Administration requested an annual appropriation for the 

Section 1402 Offset Program.  See Office of Mgmt. & Budget, Fiscal Year 2014 Budget of the 

U.S. Government, App. p. 448 (Apr. 10, 2013) (Ex. A to Joint Submission) (requesting, “[f]or 

carrying out . . . sections 1402 and 1412 of the [ACA], such sums as necessary,” and, “[f]or 

carrying out . . . such sections in the first quarter of fiscal year 2015[,] . . . 1,420,000,000.”  .).  

The Administration never withdrew this request, as defendants now concede.  See Joint 

Submission at 3 n.1. 

In justifying to Congress the funds it was requesting, HHS expressly recognized that it 

required an annual appropriation for the Section 1402 Offset Program:  “CMS requests funding 

for its five annually-appropriated accounts including . . . beginning in FY 2014 [the Section 1402 

Offset Program].”  HHS Fiscal Year 2014, CMS, Justification of Estimates for Appropriations 
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Committees at 2 (Ex. B to Joint Submission); see also id. at 183-84 (“CMS requests an 

appropriation . . . to ensure adequate funding to make [the Section 1402 Offset Program] 

payments to issuers . . . in FY 2014.”); id. at 7 (CMS needs a “4.0 billion [appropriation] in the 

first year of . . . operations. . . [and] a $1.4 billion advance appropriation for the first quarter of 

FY 2015” for the Section 1402 Offset Program).4 

The compiling of the annual budget of the U.S. Government is not an accidental or 

slapdash process.  Had the Administration believed 31 U.S.C. § 1324 was available for Section 

1402 Offset Program payments, it would not have requested an annual appropriation for FY 

2014.  The fact that OMB (then headed by defendant Burwell), HHS, and CMS all supported the 

request for an annual appropriation for FY 2014 speaks volumes about the Administration’s real 

understanding of the ACA – and the Constitution. 

Congress rejected the Administration’s request for a FY 2014 annual appropriation for 

the Section 1402 Offset Program.  Instead, it enacted appropriations laws that excluded the 

                                                           
4  In May 2013, OMB again took the position that 31 U.S.C. § 1324 was not available for Section 1402 
Offset Program payments.  At that time, it reported that (i) the CMS account established to make those 
payments was expected to be funded with a $3.978 billion annual appropriation the Administration had 
requested, and (ii) that anticipated annual appropriation was subject to sequestration in the amount of 
$286 million.  See OMB Report to the Congress on the Joint Committee Reductions for Fiscal Year 2014, 
Corrected Version, App. p. 23 (May 20, 2013) (Ex. D to Joint Submission). 

This is significant because the Budget Control Act of 2011, Pub. L. No. 112-25, § 302, 125 Stat. 240, 256 
(2011), amended the Balanced Budget and Emergency Deficit Control Act of 1985, Pub. L. No. 99-177, 
99 Stat. 1037 (1985) (“Gramm-Rudman-Hollings”), by adding to Gramm-Rudman-Hollings a new 
§ 251A.  New § 251A created a process of automatic, largely across-the-board spending reductions 
commonly known as “sequestration rules,” but exempts from those rules certain Treasury payments, in 
particular, those listed in § 255 of Gramm-Rudman-Hollings.  See Gramm-Rudman-Hollings § 251A(8).  
Section 255(d) of Gramm-Rudman-Hollings – as amended by the Statutory Pay-As-You-Go Act of 2010, 
Pub. L. No. 111-139, § 11(b), 124 Stat. 8, 23 (2010) – specifically exempts “payments to individuals 
made pursuant to the provisions of the [IRC] establishing refundable tax credits,” the permanent 
appropriation for which is provided by 31 U.S.C. § 1324(b).  In other words, payments properly made 
under 31 U.S.C. § 1324(b) are exempt from sequestration, and thus OMB’s statement that Section 1402 
Offset Program payments to insurers are subject to sequestration is an acknowledgement that 31 U.S.C. § 
1324 cannot be the funding source for such payments. 
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appropriation specifically requested by the Administration for the Section 1402 Offset Program,   

see Joint Submission at 7-8, as defendants have conceded, Tr. at 27 (“There was no 2014 statute 

appropriating new money [for the Section 1402 Offset Program].”).5 

At oral argument, defendants claimed the Administration withdrew its FY 2014 request 

for an annual appropriation for the Section 1402 Offset Program: 

THE COURT:  [M]y question . . . is, at the time that the House was looking at the 
 appropriation for 2014, [the Administration] at least thought that it needed [the 
 appropriation], because of course the administration had asked specifically for 
 money for 1402, right? 

 
MR. McELVAIN:  There was initially a request and that request was later 

 withdrawn . . . . 
  

Tr. at 23.  Although the House immediately questioned the accuracy of that statement, id. at 38 

(“MR. TURLEY:  I don't believe it [defendant’s ‘withdrawal’ statement] is accurate.”), defendants 

left their erroneous “withdrawal” statement uncorrected until forced by the Court’s June 1 Minute 

Order to admit that it was false, see Joint Submission at 3 n.1.6 

                                                           
5  The Joint Submission describes the following pertinent events: 

July 17, 2013:  Senate Appropriations Committee adopts S. 1284, a bill to make appropriations for HHS 
(among other departments) for FY 2014, and states in accompanying report that “[t]he Committee 
recommendation does not include a mandatory appropriation, requested by the administration, for reduced 
cost sharing assistance . . . as provided for in sections 1402 and 1412 of the ACA.” S. Rep. No. 113-71, 
113th Cong., at 123 (2013) (Ex. E to Joint Submission).  

October 17, 2013:  President signs into law the Continuing Appropriations Act, 2014, enacted by the 
House and Senate, which continues appropriations through January 15, 2014, and which does not contain 
an appropriation to fund the Section 1402 Offset Program for FY 2014, or any part thereof. 

January 15, 2014:  President signs into law H. Res. 106, enacted by the House and Senate, which 
continues appropriations through January 18, 2014, and which also does not contain an appropriation to 
fund the Section 1402 Offset Program for FY 2014, or any part thereof. 

January 17, 2014:  President signs into law the Consolidated Appropriations Act, 2014, enacted by the 
House and Senate, which provides appropriations for the remainder of FY 2014, and which also does not 
contain an appropriation to fund the Section 1402 Offset Program for FY 2014, or any part thereof. 
6  Defendants’ statement that the “reference [to] a withdrawal [wa]s to OMB’s submission of the [FY] 
2015 Budget, which did not request a similar line item,” Joint Submission at 3 n.1, is not remotely 
credible.  First, the FY 2015 budget concerned an entirely different fiscal year and, accordingly, the 

(Continued. . .) 
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 There is no dispute that Congress did not appropriate funds for the Section 1402 Offset 

Program for FY 2015, nor is there any dispute that defendants began making Section 1402 Offset 

Program payments to insurers in January 2014 (presumably for reasons of political expediency 

since no other explanation fits the facts), and are continuing to make such payments. 

II. The House Plainly Has Article III Standing Here. 

The foregoing facts, as reflected in the Joint Submission, match exactly with the House’s 

factual allegations.  See Compl. ¶¶ 25-26 (ACA authorizes the 1402 Offset Program); id. ¶ 28 

(ACA did not appropriate any funds from which Section 1402 Offset Program payments could 

                                                                                                                                                                                           
absence of a request in the FY 2015 budget cannot possibly be construed as a withdrawal of a request 
made in a prior budget.  Second, at the time the Administration submitted its FY 2015 budget to Congress 
(March 4, 2014), (i) the FY 2014 budget cycle effectively was over because the Consolidated 
Appropriations Act, 2014, had been signed into law nearly two months earlier (January 17, 2014), and (ii) 
defendants already were making Section 1402 Offset Program payments to insurers (as of January 2014).  

DOJ’s misrepresentation is all the more troubling because it is the second time in recent months DOJ has 
misrepresented important facts to a federal court in the context of a case challenging the Administration’s 
use of Executive action as a substitute for congressional action.  See Order at 6, Texas v. United States, 
No. 1:14-cv-254 (S.D. Tex. April 7, 2015) (ECF No. 226) (“Whether by ignorance, omission, purposeful 
misdirection, or because they were misled by their clients, the attorneys for the Government 
misrepresented the facts.”).  In the Texas case, as here, DOJ misrepresented facts to the court in the 
context of contending that plaintiffs lacked standing to sue. 

The Administration could have withdrawn its FY 2014 request for an annual appropriation for the Section 
1402 Offset Program by submitting to Congress a formal “budget amendment,” a process imposed by 
Title X of the Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344 (codified 
at 2 U.S.C. §§ 681-88), and implemented by OMB Circular No. A-11, available at 
https://www.whitehouse.gov/sites/default/files/omb/assets/a11_current_year/a11_2013.pdf.  Circular A-
11 requires the Administration to submit to Congress a “special message,” known as a “budget 
amendment,” whenever the Administration, after transmitting its original fiscal year budget to Congress, 
wishes to make certain kinds of changes (including withdrawing an appropriations request).  See OMB 
Circular A-11, Part I:  General Information § 22; Part III:  Selected Actions Following Transmittal of the 
Budget, §§ 110, 112.  OMB even has created a sample budget amendment document for withdrawing an 
entire appropriations request.  See id. § 110 at p. 6, Ex. 110B. 

On May 17, 2013, the Administration submitted just such a budget amendment.  See Ltr. from President 
Barack Obama to the Hon. John Boehner, Speaker of the U.S. House of Representatives (May 17, 2013), 
enclosing Ltr. from Sylvia M. Burwell, Dir., OMB, to the President (May 16, 2013), enclosing 
amendments to FY 2014 Budget for various departments, including HHS, H. Doc. No. 113-31 (Ex. C to 
Joint Submission).  That budget amendment did not withdraw or otherwise alter in any respect the 
Administration’s FY 2014 request for an annual appropriation for the Section 1402 Offset Program. 
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be made); id. ¶¶ 31-33 (in its FY 2014 Budget Request, the Administration explicitly requested 

an annual appropriation from Congress to make Section 1402 Offset Program payments); id. ¶ 

34 (Congress did not appropriate any funds for the Section 1402 Offset Program for FY 2014, or 

for any subsequent fiscal year); id. ¶ 35 (notwithstanding the lack of any appropriation, 

defendants began making Section 1402 Offset Program payments to insurers in January 2014, 

and they are continuing to make such payments). 

Given these alleged facts, and given the Court’s obligation to assume their truth, see 

supra at 1 – an assumption made easier by the fact that the allegations are true and uncontested –

it follows ineluctably that defendants’ actions injure the House in at least four concrete and 

particularized ways.  First, the Constitution bestows on the Congress, of which the House is one 

essential component, an exclusive appropriations power, that is, the power to vote affirmatively 

as an institution to appropriate public funds before defendants may expend any such public 

funds.  Defendants’ Section 1402 Offset Program payments to insurers in the absence of any 

such affirmative vote by the House thus injures the House in the most direct and concrete way 

imaginable:  by usurping and negating its most fundamental and defining constitutional function, 

the power of the purse.  See House Opp’n at 4-6, 25-26. 

Second, a necessary and fundamental corollary of Congress’ exclusive appropriations 

responsibility is its power to use the appropriations process to check the Executive.  However, 

when defendants expend public funds in the absence of any congressional appropriations 

enactment, as they have here, that checking power necessarily is eviscerated (particularly if, as 

defendants maintain, the House has no recourse to the federal courts to challenge their 

expenditure of non-appropriated public funds).  Negating the House’s checking power also is an 

Article III injury-in-fact.  See id. at 7-8, 27-29. 
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Third, one particularly important manifestation of the House’s power to use the 

appropriations process to check the Executive is the House’s power to use the appropriations 

process as a tool to force the Executive to disclose information that is critical to Congress’ 

legislative responsibilities.  The case law establishes that directly denying the House relevant 

information is an Article III injury.  See id. at 30-31 (citing cases).  It follows that eliminating the 

most important tool the House possesses to obtain such information from the Executive – the 

power of the purse – also constitutes a direct and concrete Article III injury.   See id. at 29-31. 

Fourth, defendants’ Section 1402 Offset Program payments to insurers injure the House 

by nullifying not one, but five (to date) prior congressional legislative decisions to not 

appropriate funds for the Section 1402 Offset Program:  the legislative decisions (i) to not 

appropriate funds in the ACA itself; (ii) to thrice not appropriate funds for FY 2014, in the face 

of defendants’ specific request for an annual appropriation; and (iii) to not appropriate funds for 

FY 2015.  See id. at 11-14, 26; supra at 2-7.  Defendants’ Section 1402 Offset Program 

payments to insurers – totaling more than $3 billion as of January 2015, see Joint HHS 

OIG/TIGTA Report:  Review of the Accounting Structure Used for the Administration of 

Premium Tax Credits, at 18-19 (Mar. 31, 2015) (Ex. I to Joint Submission) – injure the House 

for purposes of Article III by directly nullifying those House votes, see House Opp’n at 26-27. 

There is no coherent argument that the House has not suffered, and is continuing to 

suffer, these direct and concrete Article III injuries as a result of defendants’ Section 1402 Offset 

Program payments to insurers.  Indeed, defendants’ effort to defeat the House’s standing has 

become increasingly incoherent and conflicted.  On the one hand, they say – correctly – that the 

Court must “assume that [the House] is right.”  Tr. at 11; see also id. at 27 (“Our views of the 

merits are irrelevant to the question of standing.  Standing is logically prior.  You can assume 
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that [the House is] right under [its] legal theory.”); id. at 48 (“Standing comes before the merits 

and you can assume that [the House is] right on the merits.  You can assume that there is no 

appropriation.”) (emphasis added).  On the other hand, defendants say the House lacks standing 

because it is asserting only a “generalized interest in enforcement of the laws,” Defs.’ Reply at 2, 

or that the dispute concerns “differences of opinion between the Legislative and Executive 

Branches as to the interpretation of federal law,” id. at 10.  This argument necessarily asks the 

Court to assume that the House’s factual allegations are not true, and/or that the House has not 

stated viable legal theories, and/or that the House is wrong on the merits.7 

This mischaracterization form of argument not only is contrary to the black-letter law of 

this Circuit, see House Opp’n at 20-21 and supra at 1 & n.2, and contrary to defendants’ own 

statements to the Court, see Tr. at 11, 27, 48, it is wholly tautological in the Appropriations 

Clause context.  If defendants’ argument – i.e., defendants say a statute appropriates money, 

therefore the dispute concerns an interpretation of that statute, therefore the House has no 

standing – prevails here, then the Executive always wins because it always can claim (even if 

wholly fancifully, as here) that it contends that some statute appropriates money.  While we 

responded to this ploy earlier, see House Opp’n at 33-34, it bears repeating that defendants may 

not defeat the House’s standing by such a simplistic and transparent gambit that, in essence, asks 

the Court to assume away the merits of the House’s claims.  See, e.g., Ariz. State Legislature v. 

Ariz. Indep. Redistricting Comm’n, slip op. at 10-11; see also id. at 13-14 (reaffirming viability 

of Coleman v. Miller, 307 U.S. 433 (1939), and vote nullification rationale for conferring 

                                                           
7  Defendants’ mischaracterizations of the nature of the House’s allegations and claims are rampant.  See, 
e.g., Defs.’ Mem. at 2 (case is “generalized institutional dispute between the Executive Branch and one 
chamber of the Legislative Branch concerning the proper interpretation of federal law”); id. at 1, 12-13, 
16-17; Tr. at 5 (“House lacks any legally cognizable interest of its own in the administration of law that 
has already been enacted”); id. at 11, 18, 21. 
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standing; holding that state legislature had standing where it asserted that its legislative power 

and votes were effectively nullified).8 

CONCLUSION 

 At bottom, this Administration, like past Administrations, craves a bright-line no-

standing rule that would free it of any scrutiny by the Judicial Branch whenever the Legislative 

Branch is the plaintiff.  In 2008, in the context of contending that a House committee lacked 

standing to sue to enforce its subpoenas to two Executive Branch officials, DOJ said exactly that: 

[DOJ Lawyer]:  [T]here are only two ways for Article III courts to adjudicate 
disputes before them.  One is through lawsuits brought on behalf of individuals 
aggrieved by the conduct of the defendant, whether it be another individual or the 
government.  The other way is for the executive branch to enforce federal statutes, 
under its express power under Article II, to take care that the law be faithfully 
executed.  There is no third way. 
 

Tr. of Oral Arg. at 70, Comm. on the Judiciary, U.S. House of Representatives v. Miers, No. 08-

cv-00409 (D.D.C. June 23, 2008) (emphasis added), pertinent pages attached as Ex. 1; see also 

Br. for the United States as Amicus Curiae . . ., Ariz. State Legislature v. Ariz. Indep. 

Redistricting Comm’n, No. 13-1314, 2015 WL 309078, at *9 (S. Ct. Jan. 2015) (“separation-of-

powers doctrine . . . bar[s] . . . suit by Congress against the Executive Branch”). 

  At oral argument, this Court pressed this very question:  “THE COURT:  So is it the 

Executive’s position that, that Congress cannot sue the Executive in any circumstances at all?”  

Tr. at 53.  Defendants conspicuously dodged the question: 

MR. McELVAIN:  . . . . So one case I would refer you to is the Census case [i.e., 
U.S. House of Representatives v. U.S. Dep’t of Commerce, 11 F. Supp. 2d 76 

                                                           
8  Defendants’ only other response to the House’s standing arguments has been to suggest that the Court 
establish new standing rules designed solely to ensure that the House not have standing here.  See, e.g., 
Defs.’ Mem. at 15, 15 n.5, 19-20.  We already have responded to this “change-the-rules-while-the-game-
is-underway” ploy.  See House Opp’n at 34-38.  With respect to defendants’ other Motion to Dismiss 
arguments (e.g., its argument that the House lacks a cause of action), the House rests on its papers and its 
oral argument contentions. 
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(D.D.C 1998)] . . . . There the holding was this is the unique, narrow circumstance 
where the House [wa]s not suing just about the general administration of the law 
not asserting an interest shared by everybody . . . the House was asserting a 
particularized interest unique to the House itself as to its own composition. 

 
Tr. at 53-54. 

The problem for the defendants with this answer – aside from the fact that it did not 

answer the Court’s question – is that, in the Census case, DOJ (true to form) moved in the district 

court to dismiss the House’s suit on standing grounds, advancing arguments very similar to those 

it advances here, and then repeated those arguments to the Supreme Court.9  Moreover, there is 

no constitutionally coherent distinction between the unique interest asserted by the House in the 

Census case – an interest deemed sufficient by the District Court to confer standing on the House 

– and the unique Appropriations Clause interests the House asserts here, interests that are not 

even remotely “shared by everybody,” see House Opp’n at 25-31; supra at 8-9. 

 Nothing about our separated powers form of government that mandates the House’s 

exclusion from the courthouse in this case, and everything about the checks and balances system 

that is the practical predicate for that form of government affirmatively supports the House’s 

standing here.  Defendants’ arguments, if accepted, would result in an enormous concentration of 

power in the Executive at the expense of Congress and the Judiciary.  We urge the Court to reject 

defendants’ invitation to radically alter the balance of powers between the branches; to deny the 

motion to dismiss; and to schedule this matter for briefing on the merits. 

  

                                                           
9  See Defs.’ Mem. in Support of Mot. to Dismiss at 32-38, U.S. House of Representatives v. U.S. Dep’t of 
Commerce, No. 98-456 (D.D.C. April 6, 1998), pertinent pages attached as Ex. 2; Br. for the Appellants, 
U.S. Dep’t of Commerce v. U.S. House of Representatives, No. 98-404, 1998 WL 69127, at *17-25 (S. Ct. 
Oct. 5, 1998). 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

         

        ) 

UNITED STATES HOUSE OF REPRESENTATIVES, ) 

        ) 

     Plaintiff,  ) 

        ) 

  v.      ) Case No. 14-cv-01967-RMC 

        )  

SYLVIA MATHEWS BURWELL,       )  

in her official capacity as Secretary of the United States  ) 

Department of Health and Human Services, et al.,  ) 

        ) 

     Defendants.  ) 

        ) 

 

EXHIBIT 1 

Case 1:14-cv-01967-RMC   Document 33-1   Filed 07/01/15   Page 1 of 3



Case 1:14-cv-01967-RMC   Document 33-1   Filed 07/01/15   Page 2 of 3



Case 1:14-cv-01967-RMC   Document 33-1   Filed 07/01/15   Page 3 of 3
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        ) 
     Plaintiff,  ) 
        ) 
  v.      ) Case No. 14-cv-01967-RMC 
        )  
SYLVIA MATHEWS BURWELL,       )  
in her official capacity as Secretary of the United States  ) 
Department of Health and Human Services, et al.,  ) 
        ) 
     Defendants.  ) 
        ) 
 

EXHIBIT 2 
 

Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 1 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 2 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 3 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 4 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 5 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 6 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 7 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 8 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 9 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 10 of 11



Case 1:14-cv-01967-RMC   Document 33-2   Filed 07/01/15   Page 11 of 11


