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PLAINTIFF'S REPLY IN SUPPORT OF CROSS-MOTION

FOR JUDGMENT ON THE ADMINISTRATIVE RECORD ON COUNTS II-V

Plaintiff, Land of Lincoln Mutual Health Insurance Company (Lincoln), pursuant to

Rule 52.1(c) of the RCFC, and the Court's Order of October 18, 2016, replies in support of its

cross-motion for judgment on the AdministrativeRecord on Counts II-V of its Complaint.

INTRODUCTION

The Government filed yet another lengthy brief in opposition to Lincoln's cross-motion,

this time 34 pages. Its own motion to dismiss and for judgment on Count I was 45 pages, its

reply on that motion was 25 pages, and its response to Lincoln's motion for judgment was 27

pages. In total, the Government has filed 131 pages of briefing to try to avoid paying now what

the relevant money-mandating statute plainly states it "shall pay" - Lincoln's risk corridors

pa5mients for calendar years 2014 and2015. The Government now even refuses to acknowledge

any liability for the remaining 2014 payment in an amount it approved (and partially paid),

taking the baseless position that a later general appropriations lawabsolves it of any liability for

an obligation it had already incurred. It advances the same argument for Lincoln's 2015 risk

corridors payment.

THE GOVERNMENT'S ARGUMENTS

The Government's 131 pages of argument boil down to this: because the Government

did not appropriate enough money in 2014 for Calendar Year 2015 payments or in 2015 for

Calendar Year 2016 payments, the Government claims it does nothave to pay the full amount of

the risk corridors obligations it incurred in 2014 and 2015. The Government also claims that

because HHS decided, contrary to its own prior pronouncements and in reaction to insufficient

funding, to operate the risk corridors program as "budget neutral" and to pay over a three-year

cycle, not annually, the Government has no current obligations and, again, does nothave to pay.
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Yet, the undisputed administrative record shows that the very agency charged with administering

the ACA and its risk corridors program:

Admits risk corridors is intended for the government to "share risk" with QHPs;

Admits risk corridors is not statutorily required to be budget neutral (of course
not; if it were budgetneutral, there would be no risk sharing);

• Admits that even though it could only make a partial payment in 2015 for 2014
risk corridors, the full amount is required to be paid and is an ongoing obligation
of the Government;

• Admits even though it can pay nothing for 2015 risk corridors in 2016, full
payment is an ongoing obligation of the Government and suchpayment is "due."

The Government - represented here through the Department of Justice - is at directodds

with own agency. Its legal positions are also at direct odds with clear precedent that:

• The Government's obligations are not determined by its apipropriations; see, e.g.,
GAG, Principles of Federal Appropriations Law, Ch. 2 (4 Ed. 2016) at 2-5 ("a
failure or refusal by Congress to make the necessary appropriations would not
defeat the obligation, and the party entitled to payment would most likely be able
to recover in a lawsuit"); at 2-63 ("a failure to appropriate in this type of situation
will prevent administrative agencies from making payment, but, as in Langston
and Vulte, is unlikely to prevent recovery by way of a lawsuit"); See also, the
Government's own Brief in United States v. Bunvell, District of D.C., No. 14-
1967, Doc. 55-1 at 20 ("the absence of appropriations would not prevent the
insurers from seekingto enforce that statutoryright through litigation".)

A general appropriations act - substantively and procedurally - does not change
existing lawunless clearly manifested in that act andunless enacted in accordance
withspecial procedures according to specific House and Senate rules.

Notably, the Government cannot and does not dispute that: Lincoln was a QHP and did

incur the coverage risks and losses under section 18062 of the ACA; that the remaining amount

owed for 2014 is correct; and that the amount submitted as owed for 2015 has not been contested

by HHS.
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THE OBLIGATIONS LINCOLN INCURRED

Lincoln entered a contractual "QHP agreement" in September 2013 to be a QHP on the

Federal Exchange for 2014 and could not terminate that coverage in calendaryear 2014. Lincoln

Mo.App. at A-22. When it signed that agreement, the Government hadappropriated $3.6 billion

to the CMS Program Management (PM) fund that could be used, inter alia, to make risk

corridors payments. That appropriations law provided those funds were available through

September 2019. Only after Lincoln had complied with Section 1342 of the ACA for calendar

year 2014 and complied with its QHP agreement in 2014 (and incurred tens ofmillions of dollars

of coverage risk and expense), did Congress pass a general appropriations law, in December

2014, that restricted future funds, other than user fees, from going into the CMS PM accoimt to

be used for risk corridors payments.

The same is true for Lincoln's 2015 risk corridors payment. Lincoln entered another

QHP Agreement with CMS in October 2014 (Lincoln Mo. App. at A-28) for coverage year 2015

that it, again, could not terminate and it had to perform and provide coverage on the Exchange

for all of calendar year 2015. Congress passed the 2016 general appropriations act in December

2015, well after Lincoln had already performed and incurred approximately $100 million in risk

corridors losses for calendar year 2015.'

The Government argues Congress "clearly indicated" it intended to modify the ACA and

limit risk corridors "payments out" to risk corridors "payments in." The Government relies on

general appropriations laws for fiscal years 2015 and 2016 that failed to provide additional

funding, effectively limiting funding for risk corridors in those years to risk corridor "payments

in." The Government's argument is contrary to law and the admissions of the very agency it

' This same fact pattern also applies to Lincoln's 2016 QHP Agreement. Lincoln Mo.App. at A-40 (executed in
October 2015).
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represents here. A general appropriations law is not general legislation and does not change

existing law, unless such intent is clear and manifest and the only permissiblejustification is that

the old and new laws are irreconcilable by a clear positive repugnancy between them. TVA v.

Hill, 437 U.S. 153, 190 (1978). It could not change Lincoln's vested right to its risk corridors

payments after the fact. Cherokee Nation, 543 U.S. at 645 ("a statute that retroactively

repudiates the Government's contractual obligation may violate the Constitution [citing,

inter alia, Winstar, 518 U.S. at 876-876] and noting "such an interpretation is disfavored.").

The House and Senate Rules also do not permit the procedure the Government now

advocates. See Rules of the House of Representatives, Rule XXI 2(a)(2)(b) ("a provision

changing existing law may not be reported in a general appropriation bill....") (Reply App. A-

16); and Senate Rule XVI(4) ("no amendment offered by any other Senator which proposes

general legislation shall be received to any general appropriation bill...."). (Reply App. A-14).

See discussion of these rules in TVA v. Hill, 437 U.S. 155, 190 (1978), superseded bv statute on

other grounds, rejecting an argument that a funding limitation in a general appropriations law

modified substantive law. The Court also rejected evidence of a legislative committee's

statements about the effect of an appropriations law, ruling it cannot be equated with statutes

enacted by Congress. The Government's citation to afler-the-fact explanatory statements from a

Congressional committee (Gov. Resp. pp. 7-8) here is thus not probative on the effect of the

2014 general appropriations act.

Further, Congress itselfwell knows whenand how it can modify prior substantive law. It

has tried repeatedly to overturn the entire ACA and failed. It has had modest success in

repealing certain provisions of the ACA. See Congressional Research Service Report 43289,

February 5, 2016, "Legislative Actions to Repeal, Defund, or Delay theACA," Reply App.A-18-
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42. Congress has never voted to repeal or modify the risk corridors program or even brought a

bill to the floor on that subject.

Even Senator Rubio and his cohorts know the 2015 General Appropriations Act (passed

by P.L. 113-235 on December 16, 2014) that limited funding for the risk corridors program did

not change the substantive law requiring such payments. See CRS Report 44100, October 7,

2016, "Use of the Annual Appropriations Process to Block Implementation of the ACA," Reply

App. A-43-65 at A-59. He introduced Senate Bill 359 on February 4,2015 to limit risk corridors

payments to risk corridors collections. Reply App. A-67-68. The exact same bill was introduced

that same day in the House as HR 724. Reply App. A-70-71. They were each referred to

Committee and have never left either Committee since. Of course, such bills would not be

necessary had Congress already changed the law via the 2015 Appropriations Act. It had not.

That Congress' action in limiting funding did not abrogate the Government's obligations

that it shall pay full risk corridors losses is confirmed not only by HHS' repeated admissions to

that effect (previously cited in each of Lincoln's briefs) but also by the Congressional Research

Service's advice to the House Energy and Commerce Committee on January 23, 2014 (Reply

App. A-73-75). There the CRS confirmed that risk corridors are a method of sharing gains or

losses. It noted that "[u]nder § 1342(b)(1) if a plan's allowable costs exceed the total premium

received (less administrative costs), the Secretary is required to nav the plan a percentage of the

shortfall in premiums." Reply App. A-73 (emphasis added). The CRS went on to debunk the

very argument the Government makes here that its obligation to pay is somehow limited by

appropriations, quoting the plain language of § 18062:

Tf ... a participating plan's allowable costs for any plan year are
more than [specified thresholds] the Secretary shall nav to the plan
an amount equal to [the statutory formula].' 42 U.S.C.
§ 18062(b)(1). It should also be notedthat the question of whether

Case 1:16-cv-00744-CFL   Document 44   Filed 11/02/16   Page 8 of 100



an appropriation is available to make these payments is separate
from the question of whether insurance plans meet the eligibility
requirements for a payment under § 1342(b)(1). A qualified health
plan may have a legal claim to the pajmients by operation of the
statutory formula, but that alone does not constitute an
appropriation for which that claim may be paid.

Reply App. A-74.

The Department of Justice is acting here (and in all the companion risk corridors cases)

solely to delay payment of a clear legal obligation. But the Government is the People. Of the

People. By the People. For the People. Lincoln is a legal "person" of the United States, as are

its investors and insureds. As Judge Smith noted in connection with the Winstar litigation, "It is

the obligationof the United States to do right" and the United States has an obligationto act in a

manner that "respects the life, liberty and property of its citizens," and not to interpose delay

simply because the dollars at stake appear to be so large. California Federal Bank v. United

States, 39 Fed. Cl. 753, 754-55 (1997), rev'd inpart on other grounds, 535 F.2d 1348 (Fed. Cir.

2008), Where the Government refuses to do right we must ask the Court to force it to do so.

ARGUMENT

HHS has failed to make timely risk corridors payments to Lincoln as mandated by

statute. The Administrative Record supports judgment for Lincoln on all counts and each of

them individually. The Government claims to dispute various allegations of the Complaint and

claims to need discovery on each of Counts II-V. Yet, it cites no facts in the Administrative

Record showing any disputed material question of fact on any essential element of Counts II-V

that the Court could not itself resolve as part of its resolution of Lincoln's motion for judgment

on the administrative record. It also identifies no specific discovery it needs to rebut any material

fact of Counts II-V or how such discovery may lead to relevant or admissible evidence on that

issue beyond what is already part of the record. It cannot because Lincoln's motion is based
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entirely on the Administrative Record and the parties' actions under the relevant statute as shown

in the Administrative Record. Those facts show:

1. What the ACA expressly provides with respect to risk corridors - the Government
"shall pay" on an annual basis per plan year for 2014, 2015 and 2016, and risk
corridors payments in and out are not tied or required to be budget neutral. Further,
HHS "shall base" the risk corridors program on the Medicare Part D program which
makes annual risk corridors payments and does not limit such payments to risk
corridors collections;

2. Issuers have to be QHPs to provide coverage on the Federal Exchange and enter into
QHP agreements to so qualify;

3. The QHPs are contracts and provide:

a. QHPs must provide coverage for the entire plan year;

b. There will be setoffs against risk corridors (ergo, risk corridor payments
must be "due");

c. There will be exchanges betweenHHS and issuers of "user fees" - and
HHS considers such "user fees" to include risk corridors payments to
issuers;

d. If there is a change in applicable law or regulationHHS will provide
notice to QHP issuers and allow them to terminate - no such notices were
ever provided to Lincoln; and

e. HHS can terminate a QHP issuer if it does not comply with its contractual
obligations and/or applicable regulations - again, no suchnotices were
ever provided to Lincoln.

4. The Government appropriated $3.6 billion in 2014 for use through September 2019,
including to pay risk corridors.

5. Risk corridors amounts owed to Lincoln for 2014 and 2015 are not disputed by any
facts in the Administrative Record and enough money was appropriated to pay those
amounts for those years.

Lincoln's Motion for Judgment on Counts II-V is based on the exact same core of

undisputed operative facts as Count I. The Government cites no new or different facts in

opposition. The Court can determine the legal effect of those facts under Rule 52.1 and can also
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make underlying factual determinations from the Administrative Record, if necessary. No case

or procedural rule precludes review of Counts II-V on the Administrative Record and the

Government cites none. It promotes judicial economy to consider these all at one time when

they are based on the exact same record.

The Government's intent is clear from the plain language of the ACA in section 1342 (41

U.S.C § 18062). It is also clear that the law was designed to cause issuers like Lincoln to

become QHPs. It is also clear the risk corridors program was designed to support QHP issuers

by having the Government sharethe risks theyundertook in the earlyyearsof the program.

I. The Government's Statement of the Case Is Incomplete

Lincoln has previously outlined the undisputed facts in its Statement of the Case in its

own Motionfor Judgment at pp. 3-8, and in its Response and Cross-Motion to the Government's

Motion for Judgment at pp. 2-5.

The Government's Statement of the Case is once again incomplete and misleading. It

states "nothing in the text or legislative history [of the ACA] suggests that as part of its reforms,

participating insurers would become Federal contractors providing health coverage for private

individuals on the Government's behalf." Gov. Resp. 3. Actually, it does. As the Government

admits on the very next page of its Response, it requires issuers to enter QHP agreements {i.e.,

contracts) in order to provide insurance in the federally-regulated exchange and HHS manages

and oversees that exchange. QHPs on the Federal Exchange must sign contracts in order to

• • 2
participate in the risk corridors. Gov. Resp. 4.

^Whether issuers instate runexchanges also had to sign agreements is irrelevant here. Lincoln had to inorder to
participate in the Federal Exchange.

8

Case 1:16-cv-00744-CFL   Document 44   Filed 11/02/16   Page 11 of 100



The Government says in Response, p. 4, it "mitigates" pricing risks through the 3Rs. It

does not just mitigate. It shares loss with issuers via risk corridors. In order to share loss, risk

corridors cannot be budget neutral.

The Government says "there are no risk corridorcontracts." Gov. Resp. 5. QHPs on the

Federal Exchange must sign contracts in order to participate in risk corridors. Its own

admissions conclusively showthere are suchagreements. While the Government admits Section

1342 directed HHS to establish a risk corridors program, it left out the key statutory language:

• The Secretary"shall pay" the risk corridor amounts calculated;

• "HHS shall ... administer" the risk corridors program for "Calendar Years 2014,
2015 and 2016"; and

• That annual program "shall be based" on the Medicare Part D program which
requiresannual risk corridorspaymentsand is not budget neutral.

11. Lincoln's Motion for Judgment on Counts II - V is Properly Brought

HHS, in its administrative capacity, has refused to make full risk corridors payments in

timely fashion to Lincoln. Rule 52.1(c) permits a motion for judgment on the Administrative

Record and does not limit the legal bases upon which the motion may be made, and the

Government cites no rule or law that limits the application of Rule 52.1. The cases the

Government cites in its Response, p. 10, Holmes, 98Fed. 01.161, sind Advanced Data, 216 F.3d

1054, involve APA reviews in the Court of Federal Claims specifically established by statute.

This is not an APA review. It is a review of an agency action that is directly contrary to law and

is considered by a preponderance of the evidence standard on the Administrative Record. See,

Palm Beach Isles Association v. United States, 58 Fed. Cl. 657, 666-661 (2003), ajf'd, 2005 U.S.

App. LEXIS 4055 (Fed. Cir. 2005) (5 U.S.C. § 706 standard of review only applies if required
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by statute; no such statute there so agency action reviewed on preponderance of evidence

standard).

The Government also cites Judge Lettow's decision in Montana Fish, 91 Fed. Cl. 434,

Resp. p. 10. The Court did not rule there, as the Government argues, that a party has a right to

discovery before hearing on a Rule 52.1 motion on contract claims. It ruled only on a motion to

supplement the record and noted discovery on the contract claims may be addressed whether or

not part of the Administrative Record.

The Government has not made a motion here for discovery in order to respond to

Lincoln's cross-motion, much less identified any specific discovery it needs or how it will lead to

relevant or admissible evidence on the cross-motion. Instead, the Government simply concludes

in its Resp. p. 11 the various allegations "have no support in the Administrative Record." They

do. See Lincoln's Motion for Judgment, pp. 2-8, Reply, p. 3, and Response and Cross-Motion,

pp. 3-5,10-11,13-15 and 31-47. The Government's argument is interposed onlyfor delay.

The Court can decide facts on a Rule 52.1 motion and draw reasonable inferences from

those facts as well. It is undisputed Lincoln entered into a QHP "agreement" with HHS. It is a

reasonable inference it did so to become a QHP and thereby provide insurance on the Federal

Exchange. The Government does notneed discovery on this issue. No more evidence is needed

to prove it.

As Lincoln became a QHP, it is also reasonable to infer it understood that as a QHP, it

would get the benefits the ACA provides to QHPs. Why would a QHP turn down risk corridors

payments? Yet, the Government claims there is no proof Lincoln "agreed to become a QHP"

"based on Congress' statutory commitments set forth in the ACA." Gov. Resp. 11. There is.

10
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And it is unrebutted. The QHP agreement and the statute. No other inference is reasonable and

the Government provides none.

The rest of the Government's complaints fail for the same reasons. It ignores the

administrative record, the QHP agreement and the plain dictates of the ACA. A representative

example is at p. 12 its Response. It argues the Administrative Record does not "contain any

evidence that Land of Lincoln complied with the terms of the alleged contract and in what

amounts the alleged breach of this contractdamaged Lincoln." Sure it does. Lincolnattached its

three consecutive, annual QHP agreements with HHS to its motion (which the Government

omitted from the Administrative Record). Those agreements provide HHS can terminate the

agreement if Lincoln does not comply and provides for notice and a cure period for any such

breaches. Lincoln Motion for Judgment, App. A-21-22. The Administrative Record contains no

HHS notice letters of breach to Lincoln, no notices of termination and no notices that the laws or

regulations governing QHPs under the agreements had changed (as the agreements require).

The Administrative Record also shows HHS approved Lincoln's 2014 risk corridors

amounts andpaid them in part (as limited by its appropriations—^pro rata). AR 270. From these

facts, the Court can reasonably infer Lincoln complied with its contract obligations. The record

directly shows Lincoln's damages — the shortfall for 2014 risk corridors payments -

$3,925,418.48. AR 270.

Likewise, Lincoln has submitted its 2015 risk corridors calculations in verified form in

late July 2016, totaling $71,833,251. AR 1256. Id. The Administrative Record again contains

no HHS letters in 2015 to Lincoln complaining about its actions as a QHP. HHS has had more

than 30 days to consider Lincoln's submission. HHS has notdisputed thatsubmission. HHS has

not paid. The Court can draw the reasonable inference that Lincoln complied with its QHP

11
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contract obligations in 2015, its submitted risk corridors amounts for 2015 are correct, and it is

damaged in those amounts because HHS has failed to timely pay.

III. Counts II-V Are Amply Supported By the Administrative Record

The Government's Response to Lincoln's Motion for Judgment on the Administrative

Record as to Counts II-V is a redux of its motion to dismiss. Lincoln has already responded to

that motion in its Response to Government Motion, pp. 31-46. Lincoln responds to the

Government's new, additional arguments below.

A. Count II.

With respect to Count II, the QHP contracts each have references at 1(4, pg. 1 that an

exchange of "payments of FFE user fees will be between CMS and QHPI." The Government

claims they do not reference risk corridors payments but only "FFE user fees," as specifically

defined in HHS regulations. Gov. Resp. 14-16. But the contract does not define them that way.

Moreover, as the Government admits, HHS understood that Section 1342 "authorizes the

collection of and navment of user fees to and from the QHPs". Lincoln Motion, App. 12 A-77-

78, AR 1482-1483 (emphasis added). The QHP contract was created to allow Lincoln to

"qualify" to offer insurance on the FFE exchange. The only "user fees" that would go to Lincoln

were for reinsurance, risk adjustment and risk corridors. That contract specifically contemplated

HHS would make risk corridors payments to Lincoln. That other "user fees" might be made by

or to Lincoln does not change that.

The Government also argues that the contract does not obligate HHS to make payments

in excess of other user fees. Gov. Resp. 17. Sure it does. It contemplates HHS will payLincoln

risk corridors in accordance with the statutory requirement to pay "user fees" that, as HHS has

12
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admitted, are not required to be budget neutral and for which HHS repeatedly admits it is

obligated to pay in full, regardless of risk corridors receipts.

The Government also argues, Resp. 17, fh. 11, that the risk corridors is an open-ended

indemnity agreement contrary to law, citing Hercules, 516 U.S. 417 and Rick's Mushroom, 521

F.3d 1338. In both those cases, there was no contractual or statutory provision for any

indemnity, much less one providing for a limited statutory based risk-sharing formula, as here.

They do not apply.

The Government goes on to try to stretch Rick's Mushroom to support its argument that

"because the QHP agreements do not incorporate Section 1342 as contract terms or provide for

money damages the Court lacks jurisdiction over Count II." Gov. Resp. 18. The Government is

wrong on both points. The QHP agreement specifically contemplates risk corridors payments

will bemade to Lincoln (for which Section 1342 provides). The statute is money-mandating and

therefore provides for money damages to support jurisdiction. The Government's own cited

case, ARRA Energy Co. /, 97 Fed. Cl. 12, 45-46 (2011), distinguished Rick's Mushroom on that

very basis. See also, Holmes v. United States, 657 F.3d 1303, 1314 (Fed. Cir. 2011) (there is a

general presumption that money damages are an available remedy upon breach of express and

implied in fact contracts).

The Government Response, p. 20, fh. 14 cites a Murphy article in its appendix as

somehow showing the absence of a contractual undertaking to pay risk corridors. The article

does not address that issue at all. But it does confirm that the Governmentwould share in either

profit or loss with the QHP and specifically that "this risk-sharing mechanism [risk corridors] is

not designed to be revenue-neutral and, intheory, every plan could get paid." Gov. Resp. A-60.

13
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The Government also cites an October 2013 article from the Society of Actuaries

attached in its appendix for the proposition that Lincoln's QHP Agreement of September 2013

with HHS could not be a contract because the Society said the definition of which plans qualify

for risk corridors was still unknown. But the Society did not know of Lincoln's specific QHP

Agreement signed the previous month with HHS, and that Agreementwas never amended, as on

its face, is required. See Lincoln Motion App. at A 23, § V.C. The article is not probative on

that issue. Nevertheless, the Government's own attachment confirms there is a risk corridors

"arrangement" between QHPs and the Governmentand other important facts with respect to risk

corridors. It states:

1) The risk corridors program "temporarily dampens gains and losses in a risk-
sharing arrangement between issuers and the federal government. Since the
protection is only available for QHPs, it also provides a strong incentive for
issuers to participate in the health insurance exchange as set up by the ACA."
Gov. Resp. A-49 (emphasis added);

2) "If all of the plans in a market (or even just the most popular ones) end up
pricing their products too low and so suffer losses, the Government will end up
needing to fund this program, and the required funds couldbe substantial." Id. at
A-50; and

3) HHS acknowledges in the Federal Register "that the program is not statutorily
required to be budget neutral and that payments will be made regardless of the
balance between receipts and payments." (Jd. at A-50) and "HHS has clarified
that it is conscious of the risk corridors program's non-symmetric nature and
states in the March 1 regulations that funds will be paid out regardless of the
balance between navments and receipts." Id. at A-53.

Further, the industry did not expect the risk corridors program would be budget neutral,

but rather that full risk corridors payments would be made. See American Action Forum

("AAF"), "The ACA's Risk Spreading Mechanisms: A Primer on Reinsurance, Risk Corridors

andRiskAdjustment," January 9, 2015 (Reply App. A-1-12 at A-11) at 10 (HHS announcement

it would operate risk corridors in budget neutral way "likely represented a significant departure

from the health plans' expectations when they incorporated the impact of the risk corridors

14
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program into premiums. Ultimately, HHS acknowledged through regulation that while it

believes the program will be budget neutral, it recognizes the requirement... to provide payment

in-full to issuers....").

B. Count III.

With respect to Count III, the Government ignores that it is properly plead in the

alternative to Count II. If Count II is not read to encompass an obligation to comply with the

ACA and make full, timely risk corridors payments, but rather, as the Government posits, is

limited to compliance with HHS electronic "systems and processes," then there is no express

contract as to risk corridors and no such express contract precludes formation of an implied-in-

fact contract. The QHP agreement is still relevant, however, because it indisputably shows

Lincoln and HHS intended for Lincoln to be a QHP and for each to comply with all applicable

requirements asto QHPs. Inturn, it is at least implicit that HHS will provide to QHPs what that

same law and those same regulations require. That includes, of course, full risk corridors

payments.

Lincoln does notrely, as the Government argues, solely on the statute and regulations. It

relies on both parties' course of conduct. Lincoln entered these consecutive, annual QHP

agreements. It complied with all applicable QHP requirements. It provided coverage under the

Federal Exchange, incurred risk and attendant costs, claims and losses. It submitted proper

forms for risk corridors payments. HHS received and processed those for 2014, approved them

and paid them pro rata, to the limits of its appropriations. It also repeatedly admits, as late as

September 2016, long after this litigation was filed, that it isobligated to make full risk corridors

payments regardless of appropriation amounts. There is a reasonable inference from these

undisputed facts to support each required element for an implied contact-in-fact.
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The Government's citations, once again, do not apply on their facts. In Baker, 50 Fed.

Cl. 483 (Gov. Resp. 20), the putative plaintiff applied for a discretionary government FHA loan

where specific terms had yet to be negotiated if the application were accepted. There was no

money-mandating statute, as here, nor any consideration provided by the applicant, as here,

where Lincoln undertook to insure 50,000 Illinois residents through the Federal Exchange.

In National Railway, 470 U.S. 451 (Gov. Resp. 20), the agency created a new non

government entity that contracted with the plaintiff, so no direct contract with the agency itself

could be implied. Here, Lincoln interacted directlywith HHS, not a third party non-government

entity. The citation in Gov. Resp. 21 to Hanlin, 316 F.3d 1325 is distinguishable on the same

basis.

The Gov. Resp. 21 again cites to AAA Pharmacy, 108 Fed. Cl. 321 emdiARRA Energy, 97

Fed. Cl. 21. Lincoln distinguished those in its cross-motion, p. 38, because they do not address

right to payment issues. They still do not apply on their substantive facts anyway. AAA

Pharmacy involved revocation of a plaintiff provider's billing privileges under Medicare where

the provider attempted to claim an implied contract the Government would follow Medicare Act

procedures to terminate such privileges. Here, there is no dispute Lincoln was a qualified QHP

or that it is entitled to risk corridors payments because it provided consideration. In AAA

Pharmacy, there was no consideration for the proposed implied contract. Further, it did not

involve a money-mandating statute requiring the agency "shall pay" and "shall establish" a risk

corridors program.

ARRA Energy involved a plaintiff seeking a reimbursement grant under a statute where it

bought energy equipment. It was a grant. There was no consideration; no quid pro quo to

support an implied in-fact contract. Here, again, Lincoln provided ample consideration - it
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insured 50,000 United States and Illinois citizens and incurred the attendant costs, risks and

claims for doing so.^

Despite the overwhelming and undisputed evidence to the contrary, the Government

argues Lincoln did not provide a quid pro quo for its participation on the exchange because "the

United States did not receive anything in return" (Gov. Resp. 23) and because risk corridors

payments "are not compensatory in nature." Id. Both statements are false. The Government

shared risk with Lincoln through the risk corridors program. Lincoln took on health insurance

risks for over 50,000 citizens. It could not reject enrollees. It could not limit coverage for those

enrollees for pre-existing conditions. When the Government pays risk corridors it is reimbursing

and thereby compensating Lincoln for some of the losses it incurred. Providing coverage to

United States citizens at lowered premiums is consideration to the United States. The

Government citesno plausible argument nor case holding it is not.

The Government in its Response, p. 23, fails to distinguish Lincoln's citations to Radium

Mines, Aycock-Lindsey, orNew York Airways. It attempts to invoke National Railways, 470 U.S.

465 andStanwyck, 127 Fed. Cl. 1308 as later precedent overruling those cases. Those later cases

do not even mention, much less overrule Lincoln's citations. National Railway, once again,

involved a contract with a separate non-government entity and no money-mandating statute. In

Stanwyck, the plaintiff tried to construe a bankruptcy regulation as creating a contractual right to

attorneys' fees. It did not involve,as here, a money-mandating statute.

The Government's "absence of authority" and Anti-Deficiency Act arguments in its

Response, pp. 25-27, were raised in its motion to dismiss. They have no factual or legal basis

here as shown in Lincoln's Response and Cross Motion, pp. 41-43. See also, Salazar, 132 S.Ct.

^It should benoted, however, XW.ARRA Energy rejected theGovernment's Jurisdiction argument advanced here
finding an obligation to pay under the statute satisfied the necessary jurisdictional basis under the Tucker Act. 97
Fed. Cl. 38.
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2193 (Anti-Deficiency Act does not affect rights of citizens honestly contracting with the

Government; appropriations act as limits upon a Government's agent but an insufficiency does

not pay the Government's debts nor cancel its obligations).

The undisputed Administrative Record shows Lincoln had express or implied annual

agreements with HHS for calendar years 2014, 2015 and 2016, and the statuteauthorized HHS—

indeed directed it—^to have risk corridors programs for each of those calendar years. Moreover,

appropriations were authorized for each of those years (though not enough). The Government's

Anti-Deficiency Act argument is specious.

C. Count IV.

Lincoln's Count IV was plead in the alternative to Counts II and III. Even if there is no

express or implied-in-fact contract to timely pay full risk corridors payments, under the

undisputed course of conduct between the parties, as evidenced by the Administrative Record,

Lincoln reasonably expected to be paid full riskcorridors payments and HHS has not paid.

The Government baited Lincoln (and the other QHPs) into complying with the QHP

program, entering the Exchange and incurring billions of dollars of losses, but then refused to

make required full risk corridors payments. See, e.g., Precision Pine Timber, Inc. v. United

States, 596 F.3d 817, 829 (Fed. Cir. 2010) (implied covenant cases "typically involve some

variation on the old bait and switch. First, the government enters into a contract that awards a

significant benefit in exchange for consideration. Then, the government eliminates or rescinds

that contractual provision or benefit through a subsequent action directed at the existing

contract."); and Barsebak Kraft AB v. United States, 36 Fed. Cl. 691, 706 (1996) (implied

covenant "limits the manner in which a party who is vested with discretion under the contract

may exercise it by requiring that party to exercise that discretion reasonably and with proper
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motive ... [not in] a manner inconsistent with the reasonable expectations of the parties."). As in

the cases cited in Precision Pine, Congress targeted risk corridors obligations specifically in its

later appropriations acts. This violated the Government's existing obligations to fully pay risk

corridors and was illegal and unconstitutional.

D. Count V.

Finally, as to Count V, Lincoln is not seeking an entitlement or benefit. It seeks a vested

property right to risk corridors payments it earned by complying with a statute that mandates

such payments, for which it insured over 50,000 United States citizens, thereby incurring tens of

millions of dollars of health insurance costs, risks and losses. In that circumstance, which is not

addressed in the Government's cited cases, Lincoln respectfully submits it has a legally

recognized property interest thatthe Government is taking without compensation.

CONCLUSION

Justice delayed isjustice denied. The Government continues to do everything in its

power to delay and avoid payment under a clear, money-mandating statute. The Government

should stop this charade and apply the law so Lincoln can be made whole and avoid the ongoing,

pernicious effects the Government's refusal to pay ishaving on the State ofIllinois, its other

health insurers, health providers and citizens."*

Judgment on the Administrative Record should be entered for Lincoln against the United

States for$75,758,669.48 and for its riskcorridors payment for2016 in theamount finally

determined in 2017 on Count I and alternatively on Counts II, III, IV and V.

See Plaintiffs Response to Defendant's Motion to Strike, Doc. 34, pp. 4-5. Ifthe Lincoln estate does not get its
full risk corridors payments, the State ofIllinois will have to pass aprojected $50-75 million shortfall on to other
Illinois health insurers (resulting in further increases in Illinois health insurance premiums to Illinois citizens) and
onto health providers andindividual Illinois insureds.
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