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I. INTRODUCTION

The Patient Protection and Affordable Care Act (“Affordable Care Act” or
“ACA”) ensured that all Americans, including those with disabilities, have access to
quality, comprehensive health coverage. It was a “tectonic shift in the nation’s
[health] insurance market.” Molina Healthcare of Cal., Inc. v. United States, 133
Fed. Cl. 14, 19 (2017). The ACA dramatically changed how health insurers operate.
In order to ensure comprehensive coverage for all Americans, it eliminated pre-
existing condition exclusions, medical underwriting, and discriminatory benefit
design, all of which had been used by health insurers to avoid covering individuals
with disabilities and the treatments and services they need. In exchange, health
insurers received access to millions of new customers and substantial federal
subsidies to mitigate the impact of the reforms. Id.

Section 1557 of the ACA is the key to enforcing the ACA’s reforms.
Congress incorporated the “grounds” and “enforcement mechanisms” under Section
504 of the Rehabilitation Act to ACA-regulated health plans through Section 1557
of the ACA:

[A]n individual shall not, on the ground prohibited under ... section

504 of the Rehabilitation Act of 1973 (29 U.S.C. 8§794), be excluded

from participation in, be denied the benefits of, or be subjected to

discrimination under, any health program or activity, any part of

which is receiving Federal financial assistance, including credits,
subsidies, or contracts of insurance....The enforcement mechanisms

provided for and available under... Section 504... shall apply for
purposes of violations of this subsection.
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42 U.S.C. 818116(a) (emphasis added). As directed by statute, the federal
Department of Health and Human Services (“DHHS”) determined that Section 1557
prohibits discrimination on the basis of disability in how ACA-regulated health plans
design and administer benefits:

A covered entity shall not, in providing or administering health-related

insurance or other health related coverage...have benefit designs that
discriminate on the basis of...disability.

45 C.F.R. §92.207(b)(2) (emphasis added).

Importantly, Congress did not import the “grounds” and “enforcement
mechanisms” of Americans with Disabilities Act (“ADA”) into Section 1557.
Referencing the ADA would have included its insurance “safe harbor” that permits
the use of medical underwriting, pre-existing condition exclusions, and, as some
courts have found, exclusions based upon disabling conditions in certain situations.
See 42 U.S.C. 812201(c). Instead, Congress referenced only selected parts of
Section 504, which have no insurance safe harbor. The ACA’s reforms, together
with Section 1557, end the historic health insurance practice of designing, marketing
and administering health benefits in a manner that excludes coverage for persons
with disabilities. ACA-regulated health plans must be delivered without arbitrary,
disability-based exclusions.

Respondents Regence Blueshield and Cambia Health Solutions (hereinafter,

collectively “Regence”) administer a textbook example of a discriminatory benefit
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design in its exclusion of coverage for hearing treatment. The plain language of the
exclusion eliminates coverage for treatment or devices provided for hearing loss, a
disabling condition:
We do not cover ... hearing examinations, programs or treatment for
hearing loss, including but not limited to, non-cochlear hearing aids

(externally worn or surgically implanted) and the surgery and services
necessary to implant them.

Excerpts of Record (“ER”) 136 (emphasis added) (hereinafter, the condition is
referred hereafter to as “hearing loss” and Regence’s exclusion as the “Hearing Loss
Exclusion.”). The Hearing Loss Exclusion is broadly applied to all treatment for
hearing loss, including outpatient medical visits, devices, surgery, hospitalization,
etc., even though these services are generally covered. Id. Regence’s health plan
makes one exception to the Hearing Loss Exclusion for treatment for cochlear
implants. Id.

The Exclusion is facial disability discrimination since it excludes coverage
based upon the presence of hearing loss, a disabling condition. Where a protected
trait is the basis for the denial of benefits, a prima facie claim for facial
discrimination is alleged. See Lovell v. Chandler, 303 F.3d 1039, 1052 (9th Cir.
2002); see e.g., 81 Fed. Reg. 31429 (covering a surgical procedure generally, while
excluding it for insureds with developmental disabilities is discrimination) (relevant
excerpts attached as Addendum A). At the very least, the Exclusion is a form of

disparate impact discrimination, because it denies insureds with disabling hearing

-3-
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loss meaningful access to otherwise covered benefits (such as outpatient medical
treatment and durable medical equipment) and mandated external review procedures
that are available to others. See Crowder v. Kitagawa, 81 F.3d 1480, 1484 (9th Cir.
1996).

The trial court granted Regence’s motion to dismiss the lawsuit under Fed. R.
Civ. P. 12(b)(6) without oral argument, erroneously finding that since hearing loss
Is not always a disabling condition, the Hearing Loss Exclusion applies to non-
disabled insureds with hearing loss as well as those that are disabled. ER 21. The
trial court then concluded that no discrimination occurred, since the Exclusion is
applied to all insureds evenhandledly. 1d. (“A plan participant with hearing loss that
Is not disabled would still be denied coverage for the same hearing loss-related
services and treatments”). The trial court misinterpreted Alexander v. Choate, 469
U.S. 287, 105 S. Ct. 712 (1985), and disregarded the subsequent Supreme Court
decision in Olmstead v. L. C. by Zimring, 527 U.S. 581, 598, 119 S. Ct. 2176 (1999),
the ACA’s legislative history and statutory requirements, and the Department of
Health and Human Services (“DHHS”) administrative rulemaking and guidance.

If upheld, the trial court’s decision would unravel the reforms put in place by
the ACA. Insurers could simply use disability-based blanket exclusions to eliminate
coverage for treatment they previously avoided through pre-existing condition

limitations and medical underwriting. So long as insurers could show that some



Case: 18-35892, 01/23/2019, ID: 11164208, DktEntry: 8, Page 16 of 150

non-disabled insureds were also subject to the same exclusion, blanket bans on
coverage for conditions like cancer, AIDS, and other disabling conditions could be
Imposed without any justification. This is the “grotesque scenario” for covert
disability discrimination that the Ninth Circuit warned against in Pac. Shores Props.,
Ltd. Liab. Co. v. City of Newport Beach, 730 F.3d 1142, 1159 (9th Cir. 2013). The
fact that Regence, in theory, may apply the Exclusion to some non-disabled insureds
does not “cleanse the taint of discrimination; it simply underscores the depth of the
defendants’ animus.” Id.

The ACA’s anti-discrimination law was intended to end insurers use of
arbitrary blanket exclusions based on disabling conditions. The trial court’s decision
Is error and should be reversed.

1. JURISDICTIONAL STATEMENT
This action arises under the ACA 81557, 42 U.S.C. §18116. The district court

had jurisdiction pursuant to 28 U.S.C. 881331, 1343. Appellant filed a timely notice
of appeal on October 23, 2018. This Court has jurisdiction under 28 U.S.C. 81291.

I11. STATEMENT OF ISSUE PRESENTED FOR REVIEW

Whether Appellants adequately pled a claim of disability discrimination under
Section 1557 of the Affordable Care Act when they alleged that Regence’s design
and administration of its Hearing Loss Exclusion denied them otherwise covered

health benefits due solely to their disabling condition?
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IV. ADDENDA

Addenda, preceded by a Table of Contents, are attached to this Brief.

V. STATEMENT OF THE CASE

A.  Appellants Adequately Alleged All Required Facts for a Claim of
Disability Discrimination under Section 1557.

The Complaint alleged all the facts necessary for relief:

1. Appellants Are Qualified Persons with a Disability under
Section 1557 and Section 504 Who Need Hearing Treatment.

Both Appellants, E.S. and Sternoff are enrolled in a Regence BlueShield
insured plan. ER 310, 191-2, ER 314, 116, ER 316 921. Both are qualified
individuals with a disability, whose hearing loss limits a major life activity, hearing.
ER 310, 191-2, ER 314, 116, ER 316 122; 29 U.S.C. §705(20)(B). E.S. and Sternoff
require outpatient office visits with their audiologists and durable medical equipment
in the form of hearing aids in order to treat their hearing loss. ER 314, 116, ER 316
23.

2. Regence Is a Covered Entity Subject to Section 1557.

Appellants’ Regence-insured health plan is a “health program or activity” part
of which receives federal financial assistance. ER 316, 124; 42 U.S.C. 818116; 45
C.F.R. 892.4. As a result, Regence is a “covered entity” required to comply with

Section 1557, 42 U.S.C. §18116(a).
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Regence confirms that it may not discriminate on the basis of disability.
Regence contractually promised to comply with Section 1557 and its implementing
regulations:

GOVERNING LAW AND BENEFIT ADMINISTRATION

The Contract will be governed by and construed in accordance with the
laws of the United States of America and by the laws of the state of
Washington, without regard to its conflict of law rules.

ER 81. It further represented that “Regence complies with applicable Federal civil
rights laws and does not discriminate on the basis of ... disability.... Regence does
not exclude people or treat them differently because of ... disability....” ER 90.
These representations are required when an insurer receives federal financial
assistance that subjects it to Section 1557. See 45 C.F.R. §92.8.

3. Appellants’ Regence Health Plan Covers Outpatient Medical
Office Visits and Durable Medical Equipment.

Appellants’ Regence health plan covers outpatient medical/surgical office
visits and durable medical equipment. ER 312 9, ER 317 129. See ER 116 (“We
cover office visits for treatment of Illness or Injury”), (“We cover professional
services, second opinions and supplies ... that are generally recognized and accepted
non-surgical procedures for diagnostic or therapeutic purposes in the treatment of
[lIness or Injury”); ER 117-118 (“Durable Medical Equipment means an item that
can withstand repeated use, is primarily used to serve a medical purpose, is generally

not useful to a person in the absence of Illness or Injury and is appropriate for use in
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the Member’s home™). These services are covered when medically necessary to treat
an Illness or Injury, as defined by the plan. ER 176-177. (“llIness means congenital
malformation that causes functional impairment; a condition, disease, ailment or
bodily disorder other than an Injury and pregnancy”), (“Injury means physical
damage to the body inflicted by a foreign object, force, temperature or corrosive
chemical or that is the direct result of an accident, independent of IlIness or any other
cause”), (“Medically Necessary ... means health care services or supplies that a
Physician or other health care Provider, exercising prudent clinical judgment, would
provide to a patient for the purpose of preventing, evaluating, diagnosing, or
treatment an lliness, Injury, disease or its symptoms...”). Appellants alleged that
they require coverage of medically necessary outpatient office visits to an
audiologist and durable medical equipment in the form of hearing aids to treat their
disabling condition of hearing loss. ER 314, §16. But for the application of the
Hearing Loss exclusion, the treatment and devices that they need for their hearing
loss would be covered. See id.
4, Regence’s Hearing Loss Exclusion Eliminates All Coverage

of Treatment for Hearing Loss, Except When Related to
Cochlear Implants.

Despite this general coverage grant, Regence designed, marketed and
administered a standard exclusion that eliminates all coverage of treatment when it

Is provided for hearing loss, a disabling condition: “We do not cover ... routine
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hearing examinations, programs or treatment for hearing loss.” ER 136
(emphasis added); ER 312, 19, ER 314-317, 1116, 18, 26-31. On its face, coverage
Is excluded for “routine hearing examinations, programs or treatment” for a specific
disabling condition (“hearing loss™), with one exception, treatment related to
cochlear implants.l Id. Excluded services include otherwise covered inpatient
treatment, surgery, outpatient office visits, and durable medical equipment, when
those services or devices are used to treat hearing loss. 1d. In sum, the only reason
Appellants are denied coverage for medically necessary outpatient medical
treatment by an audiologist and/or hearing aids is the mere fact that the treatment is
provided for their diagnosed condition of “hearing loss.” But for that diagnosis, the
services would be covered when medically necessary. ER 116-118, 176-177.

5. Regence Denied Appellants’ Needed Treatment Because It
was for Hearing Loss, a Disabling Condition.

Given the unambiguous language of the Hearing Loss Exclusion and the

representations by Regence, any submission of a claim or appeal would have been

1 Hearing treatment related to cochlear implants is covered as “ambulatory
patient services” and “durable medical equipment” under Washington’s EHB
benchmark plan. See e.g., WAC 284-43-5640(1)(b)(vii); (7)(b)(i) . Twenty-five
states include coverage for some hearing treatment as an EHB in their benchmark
plans  (excluding Washington). See https://www.hearingloss.org/hearing-
help/financial-assistance/state-hearing-aid-aca-rules/ (last visited 1/10/19). As
explained infra, 8VIII.F, whether an insurer offers coverage consistent with the state
EHB benchmark is irrelevant to the Section 1557 anti-discrimination analysis.
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futile. ER 317, 132. Nonetheless, E.S. pursued her administrative appeal rights
under her Regence plan, to no avail. Id.

B. The Trial Court Granted Regence’s Motion to Dismiss Without
Leave to Amend.

On September 24, 2018, the trial court granted Regence’s motion to dismiss
without leave to amend. See ER 16-23. Judgment was entered on September 27,
2018. See ER 15-23. This appeal was timely filed. ER 1-2.

VI. SUMMARY OF THE ARGUMENT

Appellants have adequately alleged a claim for disability discrimination under
Section 1557:

(1) They pled that they are qualified individuals with a disability due to their
hearing loss. ER 310, f11-2, ER 314, 116, ER 316 121; 29 U.S.C. §705(20)(B);
Esparza v. Univ. Med. Ctr. Mgmt. Corp., 2017 U.S. Dist. LEXIS 142944, at *21,
*40 (E.D. La., Sep. 5, 2017).

(2) They asserted that Regence is a “health program or activity” part of which
receives federal financial assistance. ER 316, 124; 42 U.S.C. 818116; 45 C.F.R.
892.4. Thus, Regence is a “covered entity” that must comply with Section 1557, 42
U.S.C. §18116(a).

(3) Appellants alleged that Regence denied them the benefits under their
Regence plan on the basis of their disability, hearing loss. ER 314, 116, ER 316 123,

ER 317, 132.

-10 -
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Nothing more is needed to allege a claim of disability discrimination under
Section 1557. Esparza, 2017 U.S. Dist. LEXIS 142944, at *21-22. In response,
defendants must demonstrate that they have reasonable medical or scientific
evidence connected to the standard of care to justify their use of the discriminatory
exclusion. See 81 Fed. Reg. 31405 (“Scientific or medical reasons can justify
distinctions based on the grounds enumerated in Section 1557”).

The trial court erred when it dismissed the case upon Regence’s Rule 12(b)(6)
Motion. It concluded that a blanket exclusion of coverage for services to treat a
particular disabling health condition can never be a form of disability discrimination
If some insureds with the condition are not disabled. See ER 21-22. If upheld, the
trial court’s decision would allow ACA-regulated health insurers to revive outlawed
pre-existing condition limitations in a new form — automatic exclusions of all
coverage for a particular health condition, even when medically necessary. Insurers
could exclude all treatment for hearing loss, or other disabling conditions (such as
AIDS, cancer, autism, etc.) at will and without medical justification. See id. That,
of course, is the exact kind of discriminatory benefit design that Section 1557 was
meant to end.

The trial court erred on at least four additional grounds:

First, the trial court ignored the plain language of the policy when it wrongly

concluded that the Exclusion does not have “a particular exclusionary effect on the

-11 -
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disabled” and was therefore facially neutral. ER 20. The Exclusion directly
references a disabling condition (“We do not cover ... routine hearing examinations,
programs or treatment for hearing loss,” ER 136), and excludes coverage solely on
that basis. See Lovell, 303 F.3d at 1052; Bay Area Addiction Research & Treatment,
Inc. v. City of Antioch ("BAART"), 179 F.3d 725, 734 (9th Cir. 1999). The trial
court’s assumption that the Exclusion applied to non-disabled insureds was
improper. It is likely that only disabled insureds will need hearing loss treatment
that meets Regence’s medical necessity definition.2 See ER 177 (narrowly defining
“medically necessary” treatment). Since the Hearing Loss Exclusion is targeted at
insureds with disabling hearing loss and denies them meaningful access to benefits

based on their disability, discrimination is properly alleged.

2 The definition of disability under both Section 504 and the ADA was expanded
in 2008 with the Americans with Disabilities Act Amendments Act (ADAAA). 29
U.S.C. 8705(9), incorporating 42 U.S.C. §12102. Post-ADAAA, the definition of
disability must be “construed in favor of broad coverage.” 42 U.S.C.
812102(4)(A). “The primary purpose of the ADAAA is to make it easier for people
with disabilities to obtain protection under the ADA.” 29 C.F.R. §1630.1(4). “The
primary object of attention ... should be whether covered entities have complied
with their obligations and whether discrimination has occurred, not whether the
individual meets the definition of disability. The question of whether an individual
meets the definition of disability under this part should not demand extensive
analysis.” Under this standard, most if not all individuals with hearing loss who seek
medical treatment for the condition are likely to be “disabled.” Certainly, insureds
who are prescribed hearing aids consistent with Regence’s medical necessity
definition would meet the current definition of “disability” under Section 504.

-12 -
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Second, the district court erred when it failed to consider whether the
Exclusion had a discriminatory disparate impact on insureds who are disabled due
to hearing loss. See ER 20. The Exclusion is directed at and closely associated with
disabled insureds with hearing loss. It is a classic form of proxy discrimination.
Pac. Shores Props., 730 F.3d at 1159; McWright v. Alexander, 982 F.2d 222, 228
(7th Cir. 1992).

Third, the trial court applied the wrong legal test when considering Regence’s
discriminatory exclusion. See ER 20 (Applying the “fundamental alteration” test to
conclude that if Appellants prevail, the outcome “would require insurers to offer
coverage for all doctor’s appointments or all durable medical devices, regardless of
the health condition, injury or illness,” which would not be a “reasonable
modification” of the plan). When a court finds facial discrimination, the remedy is
removal of the discriminatory policy. No “reasonable modification” test is applied.
BAART, 179 F.3d at 734. Even if this Court concludes that the Exclusion is a form
of proxy discrimination, if the Exclusion is not justified by scientific and medical
evidence, it should be removed. 81 Fed. Reg. 31405. Should the Court conclude
that the Exclusion is “facially neutral,” and that the “fundamental alternation” test
applies to ACA-regulated plans, the trial court’s consideration of this issue without
any factual inquiry on a motion to dismiss was improper. This reason alone is a

basis for reversal and remand.
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Fourth, the trial court improperly concluded that the ACA’s anti-
discrimination statute does not apply to benefits that are not included in the Regence
plan. ER 20 (“Plaintiffs’ claims for coverage were denied because the benefits they
sought were not covered by their insurance plan, not because of their disability™).
The ACA statute, caselaw and agency guidance are clear: Any “health activity or
program” by a covered entity like Regence must comply Section 1557. 42 U.S.C.
818116(a). Activities subject to Section 1557 include both the administration of
covered benefits and any exclusions contained within the benefit design. The
remedy for discriminatory benefit design — even a plan exclusion — may be additional
coverage. 81 Fed. Reg. 31434 (“[T]he solution to a potentially discriminatory
benefit design could be coverage or added coverage of a benefit or service.”). The
trial court’s analysis would render Section 1557°s ban on discrimination based on
disability meaningless if all the services and devices needed by people with
particular disabilities could be excluded.

VIl. STANDARD OF REVIEW
The Court of Appeals reviews a dismissal under Fed. R. Civ. P. 12(b)(6) de

novo. Livid Holdings Ltd. v. Salomon Smith Barney, Inc., 416 F.3d 940, 946 (9th
Cir. 2005). When conducting such de novo review, all allegations of material fact
must be taken in the light most favorable to Appellants. 1d. “To survive a motion

to dismiss, a complaint must contain sufficient factual matter, accepted as true, to
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‘state a claim to relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662,
678, 129 S. Ct. 1937, 1949 (2009).
A claim has facial plausibility when the plaintiff pleads factual content

that allows the court to draw the reasonable inference that the defendant
is liable for the misconduct alleged.

Id. (citation omitted). Dismissal is “inappropriate unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of the claim entitling plaintiff
to relief.” Livid Holdings, 416 F.3d at 946. Dismissal without leave to amend is
improper unless the complaint could not be saved by amendment. 1d.

ViIl. ARGUMENT

A. The Affordable Care Act Ensures Comprehensive Coverage
Without Discrimination in ACA-Regulated Health Plans.

The ACA provided comprehensive health coverage reform to ensure that
every American, including persons with disabilities, would have access to quality,
affordable health care and health coverage. See 111 CoNG. REC., Vol. 156, No. 45,
E462 (March 23, 2010) (attached as Addendum C). This goal extended to ending
discrimination within the benefit design of health plans subject to the ACA. As
Congressman Bill Pascrell, Jr. noted, the ACA’s reforms were particularly directed
at disability discrimination:

[The ACA will e]nsure that essential benefits not be subject to denial

on the basis of the individual’s present or predicted disability, degree

of medical dependency or quality of life. Taken together, these [ACA

requirements] are strong protections that will help ensure that the

essential health benefits package ...will take into account the needs of
people with brain injury and other disabilities and chronic conditions

-15-
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and not impose value judgments about disability and quality of life.
This legislative language makes clear that Congress understands the
subtle discrimination that can occur against people with brain injury
and other disabilities in the area of benefit design.

Id. (emphasis added); See also 111 CoNG. REc. H1855 (March 21, 2010) (attached
as Addendum D) (Congressman Steny Hoyer: “It is the end of discrimination against
Americans with preexisting conditions”); 110 CoNG. REc. S13890 (Dec. 24, 2009)
(attached as Addendum E) (Senator Harry Reid: “[F]rom this day forward,
insurance companies will not be able to deny coverage because of a preexisting
disability.”); see also, 81 Fed. Reg. 31379 (“[A] fundamental purpose of the ACA is
to ensure that health services are available broadly on a nondiscriminatory basis to
individuals throughout the country”); 81 Fed. Reg. 31386 (A central purpose of the
ACA is “ensuring that entities principally engaged in health services, health
insurance coverage or other health coverage do not discriminate in any of their
programs or activities, thereby enhancing access to services and coverage”).

1. The ACA Addressed Both Access Discrimination and Benefit
Design Discrimination.

The ACA took aim at two types of discrimination in the health plans it
regulates: (1) discrimination in who can access ACA plans and (2) discrimination
in the design of benefits in those ACA plans. See 78 Fed. Reg. 12842 (“These
standards [in 45 C.F.R. 8156.125] would apply both to benefit designs that limit

enrollment and those that prohibit access to care for enrollees”); 81 Fed. Reg. 31377
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(“[T]he purposes of the ACA and Section 1557 [are] to expand access to care and
coverage and eliminate barriers to access...”).

First, the ACA ended discrimination in enrollment in health coverage for the
plans it regulates. The ACA mandated guaranteed issue of certain health coverage
and guaranteed renewability of that coverage. See 42 U.S.C. §8300gg-1, 300gg-2.
It outlawed the use of pre-existing condition limitations in ACA-plans. See 42
U.S.C. 8300gg-3(b)(1). The ACA also prohibited discrimination based on health
status when determining eligibility for enrollment in ACA health coverage. See 42
U.S.C. 8300gg-4. All of these protections are designed to ensure that, post-ACA,
people with disabilities would not be discriminated against when they enroll in
health coverage that falls within its regulation.

But ending discrimination in enrollment alone was not sufficient to ensure that
all people, regardless of health status, condition or disability, actually receive
comprehensive health coverage that meets their needs. If the ACA had only
outlawed discrimination in enrollment, insurers could have simply designed the
benefits offered to exclude coverage for health conditions that they previously
avoided through medical underwriting and pre-existing condition clauses. Thus,
Congress also ensured that the second form of insurance discrimination was

addressed — discrimination in benefit design. The ACA directed DHHS to ensure
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that all qualifying health plans provide minimum “Essential Health Benefits”
(“EHBs”) without discrimination based upon health condition or disability:

In defining the essential health benefits ... the Secretary [of DHHS]
shall ...

(B) not make coverage decisions, determine reimbursement
rates, establish incentive programs, or design benefits in ways that
discriminate against individuals because of their age, disability, or
expected length of life;

...[and]

(D) ensure that health benefits established as essential not be
subject to denial to individuals against their wishes on the basis of the
individuals' age or expected length of life or of the individuals' present
or predicted disability, degree of medical dependency, or quality of life;

42 U.S.C. §18022(4) (emphasis added); 42 U.S.C. 8§818031(c)(1)(A) (Qualified
health plans may not “employ marketing practices or benefit designs that have the
effect of discouraging enroliment in such plan by individuals with significant health
needs”) 78 Fed. Reg. 12842 (an EHB benchmark plan must meet all 10 statutory
EHB categories and “must also meet standards for non-discrimination”); 81 Fed
Reg. 31377 (DHHS “declines to adopt a deeming approach” that compliance with
EHB requirements would automatically constitute compliance with Section 1557).
Although ACA-regulated insurers can provide coverage for some services and not
others within the ten EHB categories, insurers may not discriminate in any benefit
design that they administer. 42 U.S.C. §18022(b)(4); 45 C.F.R. §8156.110(d),

156.125(a); 45 C.F.R. §92.207(2); see 78 Fed. Reg. 12846 (“To the extent that a
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state benchmark plan includes a discriminatory benefit design, non-discrimination
regulations at §156.110(d) and §156.125 require issuers to meet the benchmark
requirements in a nondiscriminatory ma[nnjer”). The EHB mandate and the ACA
anti-discrimination requirements work together to achieve the goal of “meaningful
access” to comprehensive coverage for all insureds, including those with disabilities.
See 78 Fed. Reg. 12841 (“[O]ur general EHB requirements, along with regulatory
prohibitions on benefit discrimination, ensure that plans include an appropriate
range of benefits for adults and children”) (emphasis added).

Congress also acted to allow insureds to enforce anti-discrimination
requirements in any part of a covered entity’s health programs pursuant to a private
cause of action. See 42 U.S.C. 818116(a). Section 1557 applies traditional
“enforcement mechanisms” available under Section 504 (such as a private cause of
action, and injunctive relief) to disability discrimination in private health insurer
benefit design and administration. It also imports the *“grounds” of disability
discrimination from Section 504 to private “contracts of insurance” that receive
federal financial assistance. 42 U.S.C. 818116(a). Thus, the *“grounds” and
“enforcement mechanisms” for Section 504 disability discrimination are applied in
the context of benefit design, marketing and administration of private health

insurance plans regulated by the ACA. 45 C.F.R. §92.207(b)(2).
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Congress did not incorporate the “grounds” and “enforcement mechanisms”
available under the ADA to Section 1557. See Henrietta D. v. Bloomberg, 331 F.3d
261, 272 (2d Cir. 2003) (Where Section 504 and the ADA have statutory distinctions
relevant to a particular case, they should not be interpreted interchangeably). The
ADA’s “safe harbor” provision could have allowed insurers to continue to use
discriminatory disability-based exclusions in certain circumstances. See 42 U.S.C.
812201(c). Congress chose to import only from Section 504, which provides no
such defense for health insurers. Compare 42 U.S.C. 818116(a) with 29 U.S.C.
8794. For this reason, the many pre-ACA cases relied upon by Regence before the
trial court are inapplicable. See e.g., ER 298-299, citing Krauel v. lowa Methodist
Medical Ctr., 95 F.3d 674 (8th Cir. 1996), and Micek v. City of Chi., 1999 U.S. Dist.
LEXIS 16263, at *22 (N.D. Ill., Sep. 30, 1999). In these cases, the courts concluded
that the benefit design of private health insurance policies was not regulated by the
ADA due to the “safe harbor.” In contrast, the later-enacted ACA directly regulates
the content of certain health insurance policies to prohibit discrimination in benefit
design. 42 U.S.C. 8818022(b)(4); 18116(a). Cases under the ADA that disallow the
review of the benefit design of health insurance plans are inapplicable to

interpretations of Section 1557.
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2. DHHS Confirmed Section 1557°s Application to Benefit
Design.

As directed by statute, DHHS has provided extensive guidance on the
application of Section 1557’s anti-discrimination requirements to health insurance
benefit design through its administrative rulemaking, Letters to Issuers (insurers)
and Frequently Asked Questions for members of the general public. See 42 U.S.C.
818116(c). Where, as here, DHHS was entrusted to “elucidate a specific provision
of the statute by regulation,” considerable deference to the federal agency’s
rulemaking and guidance is proper. Chevronv. NRDC, Inc., 467 U.S. 837, 844, 104
S. Ct. 2778 (1984); see also Southeastern Cmty. Coll. v. Davis, 442 U.S. 397, 413,
99 S. Ct. 2361 (1979) (identification of examples of disability discrimination is an
“Important responsibility” of federal regulators). Regence conceded as much before
the trial court. ER 302-303.

DHHS concluded that exclusions of a protected trait in ACA-regulated plans
may only be based upon medical and scientific evidence. “Scientific or medical
reasons can justify distinctions based on the grounds enumerated in Section 1557.
We ... believe that the regulatory text encompasses that approach.” 81 Fed. Reg.
31405; see e.g., 45 C.F.R. 892.101(a), (b)(3)(iv) (a covered entity may have gender-
based health program or activity only if it can “demonstrate an exceedingly
persuasive justification ... related to the achievement of an important health-related

or scientific objective”); 81 Fed. Reg. 31409 (same). This standard is consistent
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with anti-discrimination language contained in statute. See 42 U.S.C. 8818022(4);
18031(c)(1)(A); 18116(a).
Arbitrary exclusions based upon protected traits are prohibited:

[DHHS] agrees that arbitrary age, visit, or coverage limitations could
constitute discrimination ... [However, w]here differential treatment is
justified by scientific or medical evidence, such treatment will not be
considered discriminatory. The general prohibition in the rule applies
to these issues.

81 Fed. Reg. 31408. While insurers retain the discretion to select the specific
services to cover, they cannot design or administer discriminatory benefits:

The final rule ... does not preclude a covered entity from applying
neutral, nondiscriminatory standards that govern the circumstances in
which it will offer coverage to all its enrollees in a nondiscriminatory
manner. The rule prohibits a covered entity from employing benefit
design or program administration practices that operate in a
discriminatory manner.

81 Fed. Reg. 31434. Exclusions based on a disabling condition, like Regence’s
Exclusion here, trigger inquiry to whether the coverage is arbitrary and
discriminatory, or justified:

[I]f a plan limits or denies coverage for certain services or treatment for
a specific condition, OCR will evaluate whether coverage for the same
or a similar service or treatment is available to individuals outside of
that protected class or those with different health conditions and will
evaluate the reasons for any differences in coverage. Covered entities
will be expected to provide a neutral nondiscriminatory reason for the
denial or limitation that is not a pretext for discrimination.

81 Fed. Reg. 31433 (emphasis added). “[D]etermining whether a particular benefit

design results in discrimination will be a fact-specific inquiry.” 81 Fed. Reg. 31434.
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An insurer’s reasons cannot be arbitrary or a pretext for discrimination. 81 Fed. Reg.
31408.

DHHS explained that “categorical exclusions of all coverage related to certain
conditions could raise significant compliance concerns under Section 1557” and that
the regulatory guidance informed how such categorical exclusions should be
reviewed. 81 Fed. Reg. 31434. DHHS provided multiple examples of insurance
exclusions or limits that raise the specter of Section 1557 discrimination and warrant
a “fact specific” inquiry: (@) covering inpatient treatment for eating disorders for
men but not women; (b) excluding a surgical service for persons with developmental
disabilities while covering it for others; (c) placing most or all prescription drug
coverage for a particular condition on the highest cost formulary; (d) applying age
limits to coverage of hearing aids, when the treatment has been found clinically
effective at all ages; and (e) requiring prior authorization or “step therapy” for most
or all medications in certain drug classes, such as for HIV treatment, regardless of
medical efficacy. See 81 Fed. Reg. 31429, 31434, n. 258.

The same standard appears in other DHHS guidance. For example, in its
Frequently Asked Questions on Section 1557, DHHS states that

Under the final rule, a covered entity cannot: ... employ marketing

practices or benefit designs that discriminate on the basis of race, color,

national origin, sex, age, or disability. The final rule does not require

plans to cover any particular benefit or service or prohibit issuers from
determining whether a particular health service is medically necessary,
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but a covered entity cannot have a coverage policy that operates in a
discriminatory manner.

FAQ No. 16 (emphasis added) (relevant excerpts attached as Addendum F).
“[Clovered entities must use neutral, nondiscriminatory criteria in making decisions
as to which benefits and services to cover, and their health coverage cannot operate
In a discriminatory manner.” Id., FAQ No. 45; see e.g., id., FAQ No. 66 (a covered
entity may take age into account if it is necessary to achieve a statutory objective of
a health program or activity, but even then, “the entity’s blanket exclusion of
individuals based solely on age is discriminatory”).3 Similarly, DHHS requires
qualified health plans under the ACA “to impose limitations and exclusions, if any,
based on clinical guidelines and medical evidence, and are expected to use
reasonable medical judgment.” Addendum G, p. G-7.4

Automatic disability-based exclusions in ACA-regulated health plans are
prima facie discriminatory. Such exclusions trigger the need for a “fact-specific”
Inquiry into whether the insurer has a genuine “medical and scientific” justification

consistent with the standard of care exists for such an exclusion.

3Found at https://www.hhs.gov/civil-rights/for-individuals/section-
1557/1557faqs/index.html#General%20Questions (last visited 1/21/19).

4 Found at https://www.cms.gov/CCIlIO/Resources/Regulations-and-
Guidance/Downloads/Final-2018-L etter-to-Issuers-in-the-Federally-facilitated-
Marketplaces-and-February-17-Addendum.pdf (last visited 1/14/19). The policy is
unchanged in 2019. https://www.cms.qgov/CCIlIO/Resources/Regulations-and-
Guidance/Downloads/2019-L etter-to-1ssuers.pdf, p. 1.
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B.  Appellant Adequately Pled a Claim of Disability Discrimination
Against a Health Insurer Under Section 1557.

As noted above, in order to allege a claim for disability discrimination, a
plaintiff must demonstrate that (1) the plaintiff is a qualified individual with a
disability, as defined in Section 504 of the Rehabilitation Act; (2) she was denied
the benefits of a health program or activity which receives federal financial
assistance or otherwise discriminated against by the health program or activity; and
(3) the denial was based upon her disability. ER 19; Esparza, 2017 U.S. Dist. LEXIS
142944, at *21. The trial court and Regence only took issue with the third prong of
the claim — whether Appellants plausibly pled a claim that Regence’s Hearing Loss
Exclusion denies benefits or otherwise discriminates against them on the basis of
their disability.

C. Regence’s Hearing Loss Exclusion Is Facial Disability
Discrimination.

A prima facie case of disability discrimination is demonstrated when a
covered entity excludes those who are otherwise eligible for benefits due to their
disabilities. Lovell, 303 F.3d at 1052 (Hawaii’s exclusion of Medicaid enrollees who
were aged, blind or disabled from its managed care program was facial
discrimination); BAART, 179 F.3d at 734 (ordinance to exclude clinics that provided

methadone treatment was facially discriminatory). “A facially discriminatory policy
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Is one which on its face applies less favorably to a protected group.” Cmty. House,
Inc. v. City of Boise, 490 F.3d 1041, 1048 (9th Cir. 2007) (emphasis added).

Here, Appellant alleged that Regence’s blanket exclusion of coverage for all
treatment for “hearing loss” (except for cochlear implants) eliminated coverage of
medically necessary outpatient medical visits and durable medical equipment when
those services are provided to treat their disability. ER 314, 116, ER 316 {1 23, 27-
28. On its face, the Hearing Loss Exclusion denies coverage to Appellants for a
broad range of treatment and devices based on their disabling condition while
covering the same or similar treatment and devices for other health conditions.
Compare ER 116-118, 176-177 with ER 136. Specifically, the Exclusion eliminates
coverage for outpatient office visits, medications, hearing devices, inpatient
treatment including surgery etc. when the treatment is provided for hearing loss.
ER 136. At the same time, the Regence plan covers outpatient office visits,
medications, devices, inpatient treatment, etc., when medically necessary to treat
other conditions. ER 116-118, 176-177. Thus, Regence’s Hearing Loss Exclusion
discriminates by limiting access to otherwise covered benefits by Appellants and
other insureds with hearing loss, while providing full coverage of those benefits to

insureds without hearing loss.
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Regence’s coverage of hearing treatment for insureds who need cochlear
implants does not absolve it of discrimination.®> See Lovell, 303 F.3d at 1054. In
Lovell, Hawaii’s Medicaid program established a special managed care program for
Medicaid enrollees, but excluded all persons who qualified as “aged, blind or
disabled” from participation. Id. at 1045. Hawaii justified its exclusion by offering
a different program for some, but not all, affected disabled enrollees. Id. at 1054.
As the Ninth Circuit explained, “[t]he State's appropriate treatment of some disabled
persons does not permit it to discriminate against other disabled people under any
definition of ‘meaningful access.”” Id. Regence’s appropriate treatment of some
disabled insureds who need cochlear implants does not authorize it to discriminate
against Appellants and others with disabling hearing loss.

Other courts have concluded that blanket exclusions based upon a protected
trait may be discriminatory. See e.g., Tovar v. Essentia Health, 2018 U.S. Dist.
LEXIS 160605, at *10 (D. Minn., Sep. 20, 2018) (Transgender health exclusion in

plan was “facially discriminatory”); Boyden v. Conlin, 2018 U.S. Dist. LEXIS

5 The trial court claimed that the Exclusion is not “categorical” because it has an
exception for cochlear implants. ER 22, n. 2. The trial court misunderstood the term
“categorical” within the DHHS rulemaking. DHHS equated “categorical” with
“automatic” meaning that “categorial exclusions” take effect automatically without
individualized medical necessity review. See 81 Fed. Reg. at 31429, 31434. Under
that definition, the Exclusion is *“categorical.”
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158491, at *20-21 (W.D. Wis., Sep. 18, 2018) (Exclusion of “procedures, services
and supplies associated with gender reassignment” was discriminatory since the
same or similar procedures are covered for other health conditions); Flack v. Wis.
Dept. of Health Servs., 328 F. Supp. 3d 931, 947 (W.D. Wis. 2018) (Enjoining
Medicaid exclusion of “transsexual surgery”).6

Many state insurance commissioners have reached the same conclusion.” See
Addendum H (Idaho Insurance Commissioner: “[A]n exclusion of treatments for
autism spectrum disorder [is] discriminatory and prohibited.”);8 Addendum I,

(various state regulators conclude that blanket transgender health exclusions are

6 Two trial court decisions dismissing Section 1557 claims alleging disability
discrimination based upon benefit design are easily distinguished. See John Doe
One v. CVS Pharmacy, Inc., 2018 U.S. Dist. LEXIS 209846, at *17 (N.D. Cal.,
Dec. 12, 2018); Doe v. BlueCross BlueShield of Tenn., Inc., 2018 U.S. Dist. LEXIS
126845, at *7 (W.D. Tenn., July 30, 2018). Neither involved a categorical exclusion
of coverage for a particular disabling condition. In both, the trial courts concluded
that the allegations of disparate impact were simply not sufficiently developed to
survive the motion to dismiss. See CVS Pharmacy, 2018 U.S. Dist. LEXIS 209846,
at *18; BlueCross BlueShield, 2018 U.S. Dist. LEXIS 126845 at *12. Those
decisions may ultimately be reversed on appeal. The only similar Section 1557 case
of which Appellants’ counsel is aware is, Schmitt v. Kaiser Found. Health Plan of
Wash., 2018 U.S. Dist. LEXIS 157308 (W.D. Wash., Sep. 14, 2018), which is also
on appeal.

7 Appellants respectfully request that the Court take judicial notice of the public
documents from state regulators in Addenda H-K. See Fed. R. Evid. 201(b);
Arizona Libertarian Party v. Reagan, 798 F.3d 723, 727, n. 3 (9th Cir. 2015) (“We
may take judicial notice of ‘official information posted on a governmental website,
the accuracy of which [is] undisputed.’”).

8 See https://doi.idaho.gov/DisplayPDF?1d=4924 (last visited 1/3/19).
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discriminatory);9 Addendum J (Settlement with Washington Insurance
Commissioner ending Kaiser’s use of a categorical exclusion of a transgender health
procedure, and requiring individualized medical necessity reviews of claims);10
Addendum K (Automatic exclusion of bone marrow transplants regardless of
medical necessity may discriminate against individuals with disabling health
conditions for which the procedure is medically necessary).1l Appellants have
properly pled a prima facie case of disability discrimination under Section 1557.

1. Disability Discrimination Does Not Require a Non-Disabled
Comparison Group.

The trial court concluded the Exclusion is not disability-based since it applies

to insureds with disabling and non-disabling hearing loss alike and the policy allows

9See https://www.insurance.wa.gov/sites/default/files/documents/gender-
identity-discrimination-letter.pdf; http://www.ohic.ri.gov/documents/Bulletin-
2015-3-Guidance-Regarding-Prohibited-Discrimination.pdf;
https://www.pabulletin.com/secure/data/vol46/46-18/762.html;
http://mn.gov/commerce-stat/pdfs/bulletin-insurance-2015-5.pdf;
https://www.mass.gov/files/documents/2016/07/uj/bulletin-201403.pdf (last visited
1/10/19).

10See
https://fortress.wa.gov/oic/consumertoolkit/Orders/OrderProfile.aspx?OrderNumbe
r=18-0175 (last visited 1/8/19).

11 See
https://www.insurance.ohio.gov/Company/Documents/ACA _FAQs/ACA _FAQs 2
014 QualifiedHealthPlans.pdf, referencing examples of potentially discriminatory
benefit designs provided by DHHS in
http://insurance.ohio.gov/Company/Documents/2015 Non-

Discriminatory Benefit_Design_QHP_Standards.pdf (last visited 1/18/19).
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for some coverage of Hearing Loss treatment for disabled insureds through coverage
of cochlear implants. ER 20-21. This was error because: (1) Appellants are not
required to demonstrate that only disabled insureds are subjected to the Exclusion in
order to pursue their claim of disability discrimination; (2) the trial court improperly
assumed, on a motion to dismiss, that the Exclusion is applied to deny medically
necessary coverage to non-disabled insureds; and (3)the trial court wrongly
concluded that hearing treatment was qualitatively different from other kinds of
medical treatment, such that the same or similar treatment was never covered for
non-disabled insureds.

First, Appellants are not required to demonstrate that the Exclusion applies
only to disabled persons in order to prevail. After Choate, in Olmstead v. L.C. by
Zimring, 527 U.S. 581, 598, 119 S. Ct. 2176 (1999), the Supreme Court concluded
that a plaintiff does not need to demonstrate “uneven treatment of similarly situated
individuals” in order to succeed on a disability discrimination claim. Id. (“Congress

had a more comprehensive view of the concept of discrimination” when it passed
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the ADA).12 See also Amundson v. Wis. Dep’t of Health Servs., 721 F.3d 871, 874
(7th Cir. 2013) (Post-Olmstead, disability discrimination may be found “no matter
how anyone else is treated”). “[O]Jur measure in both cases was whether the
plaintiffs with disabilities could achieve meaningful access, and not whether the
access the plaintiffs had (absent a remedy) was less meaningful than what was
enjoyed by others.” Henrietta D., 331 F.3d at 275 (emphasis in original).

The Ninth Circuit has consistently applied the broader view of disability
discrimination described in Olmstead. See e.g., Rodde v. Bonta, 357 F.3d 988, 998
(9th Cir. 2004) (“[S]tate action that disproportionately burdens the disabled because
of their unique needs remains actionable” after Choate); McGary v. City of Portland,
386 F.3d 1259, 1266 (9th Cir. 2004) (no comparison class is required to allege

disability discrimination after Olmstead). Where a policy has the effect of “screening

12 The Rehabilitation Act has been amended to include this expansive view of
disability discrimination. The 1992 Amendments revised the Rehabilitation Act’s
findings, purpose, and policy provisions to incorporate language acknowledging the
discriminatory barriers faced by persons with disabilities, and recognizing that
persons with disabilities have the right to “enjoy full inclusion and integration in the
economic, political, social, cultural and educational mainstream of American
society.” 29 U.S.C. 8701(a)(3), as amended. The legislative history to the 1992
Amendments states “[t]he statement of purpose and policy is a reaffirmation of the
precepts of the Americans with Disabilities Act, which has been referred to as the
20th century emancipation proclamation for individuals with disabilities. It is the
Committee's intent that these principles guide the policies, practices, and procedures
developed under all titles of the [Rehabilitation] Act.” S. Rep. 102-357 at 14 (Aug.
3,1992); H.R. Rep. 102-822 at 81 (Aug. 10, 1992).
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out” or limiting a class of individuals with disabilities “from fully and equally
enjoying any service, program or activity,” discrimination may be found. Cota v.
Maxwell-Jolly, 688 F. Supp. 2d 980, 996 (N.D. Cal. 2010) (policies or methods of
administration that prevent or limit the ability of persons with disabilities to
participate are prohibited). Appellants need not show that only disabled people are
harmed by the Exclusion or that non-disabled insureds received the same benefits
that they seek in order to demonstrate discrimination.

Second, the trial court improperly assumed that the Hearing Loss Exclusion
applied to both disabled and non-disabled insureds. Insureds who meet Regence’s
medical necessity standard for coverage of hearing aids are likely all disabled for the
purpose of Section 1557 benefit design discrimination. See ER 177 (defining
“medically necessary” treatment). Under this standard, Regence insureds who meet
the medical necessity definition for treatment with hearing aids or other hearing
treatment will likely have a “physical ... impairment that substantially limits”
hearing. 28 C.F.R. 839.103. At the very least, on a Motion to Dismiss, the trial
court must presume that to be the case.

Third, the trial court’s conclusion that “[t]hese services and treatments are
specifically related to hearing loss, and are not, as Appellants claim, otherwise
available to other plan participants who seek the same services or treatments in

relation to a different health condition” was error. ER 20. Whether treatment for
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hearing loss is qualitatively different from other covered treatment is a fact question
that cannot be determined on a motion to dismiss. Cook, Perkiss & Liehe, Inc. v. N.
Cal. Collection Serv., 911 F.2d 242, 245 (9th Cir. 1990); see e.g., Boyden, 2018 U.S.
Dist. LEXIS 158491, at *20-22 (on summary judgment, plaintiffs presented
evidence that excluded transgender health services were the same or similar to those
covered for other conditions). Discovery may show that Regence covers the same
or similar treatment for other health conditions.

In Townsend v. Quasim, 328 F.3d 511, 517 (9th Cir. 2003), Washington’s
Medicaid program argued that community-based services were qualitatively
different from similar services offered in nursing homes, such that offering coverage
to disabled elderly enrollees only in a nursing home was not a form of disability
discrimination. 1d. The Ninth Circuit concluded that if such arguments were
affirmed, “states could avoid compliance with ADA simply by characterizing
services offered in one isolated location as a program distinct from the provision of
the same services in an integrated location.” 1d. Here, the trial court may not
characterize treatment for hearing loss as qualitatively different from similar
treatment covered for other conditions, in order to declare that treatment for hearing
loss is a specialized service denied to all. Discovery is needed to determine whether
the same or similar services are offered to others, and Regence’s medical and

scientific justifications for the Exclusion. See 81 Fed. Reg. 31433.
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2. Alexander v. Choate Supports Appellants’ Claim.
The trial court claimed that Choate, 469 U.S. at 299-304 permits ACA-

regulated plans to apply condition-based exclusions, so long as the same exclusion
applies to both disabled and non-disabled insureds. ER 20-21. The trial court
misconstrues Choate which supports Appellants’ claim.

First, the Hearing Loss Exclusion, based solely on a physical, disabling trait,
Is not the type of neutral benefit limit upheld by Choate. In Choate, the Supreme
Court concluded that disabled plaintiffs may challenge facially neutral benefit
limitations or exclusions that have a disparate impact, if the benefit is defined in a
way that “effectively denies otherwise qualified handicapped individuals the
meaningful access to which they are entitled.” 1d. at 301. Applying that holding to
the challenged 14-day inpatient hospitalization limit, the Supreme Court concluded
that the disputed benefit was “neutral on its face” because it was not disability-based.
Id. at 302. Coverage was not reduced or excluded “on the basis of any ... trait that
the handicapped as a class are ... less likely of having.” Id. It then found that

enrollees with disabilities had “meaningful access” to the same hospitalization
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benefit as other Medicaid recipients.13 1d. The Hearing Loss Exclusion at issue
here is based solely on a physical trait that hearing impaired disabled insureds as a
class are less likely to have — the ability to hear sufficiently well without medically
necessary treatment and/or devices.14 Using a physical trait (hearing loss) as a proxy
for disability is not permissible under Choate.

The Supreme Court did not foreclose claims of discrimination based upon the
“content” of a health insurance plan. In Choate, the Supreme Court insisted that
access to benefits not only occur, but also that access must also be “meaningful.”
Id., 460 U.S. at 301. In particular, the Court identified that exclusions that “apply
only to particular handicapped conditions” or that prevent “an illness [ ] uniquely
associated with the handicapped or occurring with greater frequency among them”
from receiving treatment, could deny “meaningful access.” See id., at 302, n. 22.

Second, this reading of Choate must be considered in light of the Supreme
Court’s later decision in Olmstead. As noted above, in Olmstead, the Supreme Court

concluded that anti-discrimination statutes did not require a showing that a rule or

13 For example, the Hearing Loss Exclusion limits the hospitalization benefit to
Kaiser insureds when the hospitalization is for medically necessary hearing loss
treatment (other than for cochlear implants), while providing coverage for
hospitalization without limitation to everyone else. This is not the “evenhanded
coverage” described in Choate. 1d.,460 U.S. at 302.

14 Only disabled insureds with hearing loss require medically necessary
treatment for the condition, such as hearing aids, which is reflected in Appellants’
proposed class definition. See ER 314, 114; see supra, n. 2.
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policy was applied differently to people with disabilities and those without
disabilities. After Olmstead, the inquiry is focused solely on whether the exclusion
or limitation denies disabled persons “meaningful access” to benefits. Kaiser’s
exclusion of all “programs and treatments for hearing loss” does not provide
“meaningful access” to insureds with hearing loss. Only insureds who need
treatment for hearing loss have their comprehensive coverage limited. All other
insureds, regardless of their health condition, receive full coverage. This is the type
of claim that the Choate court found actionable. See Choate, 469 U.S. at 302, n. 22.

Third, Congress did not import all substantive law related to Section 504 into
Section 1557 of the ACA. Only the “grounds” of and “enforcement mechanisms”
from Section 504 are applied. See 42 U.S.C. §18116(a). Congress could have easily
included language that all of Section 504°s substantive law was to apply to the health
activities of covered entities, but it did not. See CONRAIL v. Darrone, 465 U.S. 624,
632, 104 S. Ct. 1248 (1984) (Where Section 504 “neither refers explicitly to” nor
“contains analogous limiting language” found in other sections of the Rehabilitation
Act, actions brought under Section 504 are not constrained by such substantive law).
If this Court were to conclude that Choate does not support a finding of disability
discrimination here, it should also conclude that the ACA has articulated a different
standard for assessing disability discrimination in ACA-regulated plans, such that

Choate does not apply. See supra, S8VIIILA.
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3. Section 1557 Impacts Discriminatory Exclusions Beyond
Those Related to Transgender Health Services.

The trial court mistakenly concluded that Section 1557 only changed
coverage obligations related to transgender health services.15 ER 21-22. There is
nothing in the ACA'’s legislative history, statute, regulations or DHHS guidance to
Iindicate that Dblanket exclusions related to gender would be considered
discriminatory, while blanket exclusions related to disability, race or age would not.
To the contrary, Section 1557 specifically references anti-discrimination
enforcement mechanisms for race, age and disability, not just gender. See 42 U.S.C.
818116(a). The regulations issued by DHHS do as well. See 45 C.F.R. §892.101;
92.202-.205; 92.207(a), (b)(1), (2). DHHS explained that its rulemaking and
guidance specific to transgender health services merely applied the same anti-
discrimination mechanisms to gender transition services, and that same approach
must be applied to exclusions of other protected traits:

We clarify that [DHHS]’s approach in applying basic

nondiscrimination principles, as discussed in the proposed rule under

892.207(b)(5) relating to coverage for specific health services related

to gender transition, is the same general approach that [DHHS] will

take when evaluating denials or limitations of coverage for other
types of health services.

15 Regence argued as much before the trial court. ER 307 (The “final rule only
changed the law with respect to one issue: sex discrimination as applied to gender
dysphoria and transgender individuals™).
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81 Fed. Reg. 31433 (emphasis added); 81 Fed. Reg. 31429 (DHHS applied “basic
nondiscrimination principles” to determining whether the denial of transition-related
care is discrimination). Coverage issues related to gender transition were singled
out merely to provide “additional guidance in areas for which application of these
principles may not be as familiar.” See Addendum F, FAQ No. 14. The analytical
framework used to determine that categorical exclusions of transgender health
services are discriminatory apply equally to blanket exclusions based upon disabling
conditions. Seee.g., 81 Fed. Reg. 31429 (a blanket exclusion of a surgical procedure
for insureds with developmental disabilities is discrimination); 81 Fed. Reg. 31434,
n. 258 (prior authorization or step therapy for anti-HIV protease inhibitors likely
discriminatory); Addendum K (Guidance from DHHS: exclusions of medically
necessary bone marrow transplants may be discriminatory). The level of specificity
provided in the rules for transgender health discrimination does not limit the general
applicability of Section 1557 or its other implementing rules. 45 C.F.R. §92.207(c).

The trial court cited to four recent cases to support its conclusion that
Section 1557 did not “create new substantive rights apart from existing
discrimination law” (other than for transgender health coverage). ER 22, citing
SEPTA v. Gilead Scis., Inc., 102 F. Supp. 3d 688, 699 (E.D. Pa. 2015); Briscoe v.
Health Care Serv. Corp., 281 F. Supp. 3d 725, 737 (N.D. Ill. 2017); York v.

Wellmark, Inc., 2017 U.S. Dist. LEXIS 199888, at *48 (S.D. lowa, Sep. 6, 2017);
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BlueCross BlueShield of Tenn. Inc., 2018 U.S. Dist. LEXIS 126845, at *15-16 (W.D.
Tenn., July 30, 2018).16 The cited decisions are not so broad. Each stand for the
proposition that Section 1557 imported the *“grounds” and “enforcement
mechanisms” of the individual anti-discrimination statutes cited, rather than create
a new single uniform anti-discrimination law, as was suggested in another district
court case. Compare id., with Rumble v. Fairview Health Servs., 2015 U.S. Dist.
LEXIS 31591, at *29 (D. Minn., Mar. 16, 2015). None of the decisions stand for
the proposition that Section 1557 only changes benefit design for transgender
services. None hold that an automatic exclusion of a disabling condition can never
be a form of discriminatory benefit design.

D. The Hearing Loss Exclusion Disparately Impacts Insureds with
Disabling Hearing Loss.

If, as the trial court concluded, the Hearing Loss Exclusion is facially neutral
—and it is not — the Exclusion is still discriminatory because it denies Appellants and
other insureds “meaningful access” to the very benefits needed to ameliorate their
disability and their legal right to a full and fair claims review and appeals process.
In Crowder, the Ninth Circuit considered whether a facially-neutral law, a

quarantine rule for dogs, discriminated against visually-impaired persons who rely

16 The trial court also cited Schmitt v. Kaiser Foundation Health Plan of
Washington, 2018 U.S. Dist. LEXIS 157308 (W.D. Wash., Sep. 14, 2018), the sister
case to this one, which was decided on a similar basis, and is also on appeal.

-39-



Case: 18-35892, 01/23/2019, ID: 11164208, DktEntry: 8, Page 51 of 150

upon guide dogs. 1d., 81 F.3d at 1481. On summary judgment, Plaintiffs presented
evidence that showed that the quarantine denied them “meaningful access” to
benefits:
Although Hawaii’s quarantine requirement applies equally to all
persons entering the state with a dog, its enforcement burdens visually-
Impaired persons in a manner different and greater than it burdens
others. Because of the unique dependence upon guide dogs among
many of the visually-impaired, Hawaii's quarantine effectively denies
these persons — the plaintiffs in this case — meaningful access to state
services, programs, and activities while such services, programs,
and activities remain open and easily accessible by others. The

quarantine, therefore, discriminates against the plaintiffs by reason of
their disability.

Id. at 1484 (emphasis added). When an entity disproportionately burdens people
with disabilities, “meaningful access” is denied. Cal. Found. for Indep. Living Ctrs.
v. Cty. of Sacramento, 142 F. Supp. 3d 1035, 1063-64 (E.D. Cal. 2015). This anti-
discrimination principle has been directly incorporated into the ACA. See 45 C.F.R.
892.101(b)(2)(i) (incorporating 45 C.F.R. 884.4(b)(1)(iii), prohibiting covered
entities from providing insureds with disabilities with “an aid, benefit or service that
IS not as effective as that provided to others”). The overall coverage Regence
provides to Appellants and other disabled insureds with hearing loss is not “equally
effective” as that provided to others, since their disabling condition is not covered

without any medical or scientific justification.
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1. Regence’s Exclusion Is a Form of “Proxy Discrimination.”

The trial court erred by failing to consider whether the Hearing Loss Exclusion
Is a form of “proxy discrimination.” See ER 21 (no discrimination can be found
since “[a] plan participant with hearing loss that is not disabled would still be denied
coverage for the same hearing loss-related services and treatments [as a disabled
plan participant]”). “Proxy discrimination” occurs when a defendant enacts a policy
that treats individuals differently on the basis of seemingly neutral criteria that are
so closely associated with the protected group that imposition of the criteria is,
constructively, discrimination against the protected group. Pac. Shores Props., 730
F.3d at 1160, n.23. As the Seventh Circuit explained, “technically neutral
classifications” may not be used to covertly discriminate:

An example is using gray hair as a proxy for age: there are young people
with gray hair (a few), but the "fit" between age and gray hair is
sufficiently close that they would form the same basis for invidious
classification. Similarly, discrimination *‘because of'" handicap is
frequently directed at an effect or manifestation of a handicap rather
than being literally aimed at the handicap itself. Thus, a school's
exclusion of a service dog has been held to be discrimination "because
of" handicap, and no doubt a policy excluding wheelchairs would be
such discrimination, even if the stated purpose of the policy were a
benign one. The point is that the distinction between disparate
treatment and disparate impact becomes fuzzy at the border, and [the
plaintiff] might conceivably be able to show that this is one of those
"proxy" situations where a case may be made for "constructive"
disparate treatment, if not actual disparate treatment.

McWright, 982 F.2d at 228 (internal quotations omitted, emphasis added). For

example, a Bellevue Washington ordinance that excluded *“group facilities” was
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found to discriminate on the basis of familial status and disability, despite the
seemingly neutral language in the ordinance. See Children’s All. v. City of Bellevue,
950 F. Supp. 1491, 1496-97 (W.D. Wash. 1997).

Under proxy discrimination, Appellants need not prove that the Hearing Loss
Exclusion only applies to disabled insureds. See Pac. Shores Props., 730 F.3d at
1159. If that were the only way to prove discrimination, a defendant could “openly
admit[ ] its intent to discrimination, so long as the defendant (a) relies on a facially
neutral law or policy and (b) is willing to “over discriminate” by enforcing the
facially neutral law or policy even against similarly-situated individuals who are not
members of the disfavored group.” Id.

Discriminatory laws, policies, or actions will often have negative

effects (whether intended or not) on individuals who do not belong to

the disfavored group. This does not, however, change the fact that such

laws, policies, or actions are discriminatory when they are undertaken
for the purpose of harming protected individuals.

Id. at 1160.

Here, of course, the “fit” between the Hearing Loss Exclusion and disabled
insureds with hearing loss is quite close — Regence discriminates against disabled
insureds with hearing loss by excluding the very coverage that would ameliorate

their disabling condition. Discovery will likely show that very few if any non-
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disabled insureds had claims denied under the Hearing Loss Exclusion.1?/ Even if
those claims exist, the same claims would likely be denied as not “medically
necessary” if the Exclusion were removed and all claims reprocessed. The Hearing
Loss Exclusion is targeted at and designed to eliminate coverage of medically
necessary treatment for disabled insureds with hearing loss. It is a form of proxy
discrimination on the basis of disability.

2. Regence Improperly Relied on Pre-ACA Caselaw Below.

Regence ignored Ninth Circuit caselaw and relied instead upon ADA caselaw
that predates the passage of the ACA. See ER 298-300, citing cases including
Krauel v. lowa Methodist Medical Ctr., 95 F.3d 674 (8th Cir. 1996). Regence
claimed that Krauel was “most on point.” ER 298. Krauel is outdated and
inapplicable to this ACA case: (1) Olmstead rejected the conclusion reached in
Krauel that a non-disabled comparator class was always necessary to find disability
discrimination, Olmstead, 527 U.S. at 598; (2) Krauel largely turned on the fact that

the health condition in the case, infertility, was not a “disability” under the ADA

17 The trial court cites Clemente v. Exec. Airlines, Inc., 213 F.3d 25, 30 (1st Cir.
2000), an ADA employment case, for the proposition that not all hearing loss is
“disabling.” ER 21. That case was decided before Congress expanded the definition
of “disability” under both the ADA and Section 504, with the Americans with
Disabilities Act Amendment Act of 2008. See supra, n. 2. It has no relevance to the
iIssue to be decided here — whether Regence insureds who require medically
necessary hearing aids and treatment for Hearing Loss are “disabled” as currently
defined in Section 504. See ER 314, 114.
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because it did not impact any major life activities (unlike hearing loss), id., 95 F.3d
at 677; (3) the Krauel court also relied upon the ADA'’s insurance safe harbor, 42
U.S.C. §12201(c) to conclude that the benefit plan at issue may exclude coverage
for a particular health condition that does not fall within the definition of a
“disability,” id., at 678 (The ADA’s safe harbor does not apply to Section 1557
cases). Krauel isirrelevant to the question of whether an ACA-regulated health plan
may exclude a particular disabling condition from coverage.

Regence also pointed to a Ninth Circuit decision, Weyer v. Twentieth Century
Fox Film Corp., 198 F.3d 1104, 1107-08 (9th Cir. 2000), for the same proposition
as Krauel. ER 299. In Weyer, this Court held that long-term disability insurers may
limited benefits for those disabled due to mental health conditions, rather than
physical health conditions. Id., 198 F.3d at 1107. Since Congress did not include
language in the ADA that prohibited long-term disability insurers from treating
individuals with mental disabilities differently, this Court declined to read such a
requirement into the law:

[H]ad Congress intended to control which coverages had to be offered

by employers, it would have spoken more plainly because of the well-

established marketing process to the contrary. Insurers have

historically and consistently made distinctions between mental and
physical illness in offering health and disability coverage....

Id. at 1117 (internal quotations omitted). With the ACA, Congress has now “spoken

more plainly” to outlaw insurers’ methods of excluding coverage for people with
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disabilities with respect to health coverage. See e.g., 42 U.S.C. §818022(b)(4);
18031(c)(1)(A); 18116(a). Covered entities, like Regence, can no longer engage in
discriminatory benefit design that excludes all coverage based upon a disabling
condition.

3. Disabled Insureds with Hearing Loss Do Not Have

Meaningful Access to Regence’s Benefits Including
Mandated External Review.

The application of the Hearing Loss Exclusion disparately burdens insureds
with disabling hearing loss, First, the Exclusion cuts off insureds with hearing loss
from the critical treatment and devices that they need to address their disability. The
Exclusion burdens them far more and differently than the few, if any, non-disabled
insureds who are denied “routine hearing examinations.” The exclusion of
medically necessary treatment for hearing loss has the potential to create other health
problems, while excluding and isolating hearing impaired insureds.18 For children,
the lack of treatment can have significant developmental impact.19 Regence’s

insureds with hearing loss are denied meaningful access to the very benefits that

18  See https://www.asha.org/articles/untreated-hearing-loss-in-adults/  (last
visited 1/2/19).; “Hearing Loss Threatens Mind, Life and Limb,” Brody, Jane E.,
New York Times (Dec. 31, 2018).
https://www.nytimes.com/2018/12/31/well/live/hearing-loss-threatens-mind-life-
and-limb.html (last visited 1/18/19).

19 See https://www.asha.org/public/hearing/effects-of-hearing-loss-on-
development/ (last visited 1/2/19).
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would ameliorate their disability. Insureds with untreated or undertreated hearing
loss may also be denied meaningful access to other medical treatment or Regence
activities and programs, simply because they cannot hear sufficiently well to
participate in the treatment or program. As a result, they are provided with a less
effective package of benefits, programs and activities than other insureds, who will
have coverage for medically necessary treatment for their conditions. See 45 C.F.R.
§92.101(b)(2)(i); 45 C.F.R. 884.4(b)(1)(iii).

Second, the automatic Exclusion precludes any consideration of the medical
necessity of the excluded service. As a result, Regence insureds with hearing loss
are denied access to a full and fair review of their benefit claims and a “meaningful
dialogue” about the coverage. See 29 U.S.C. 8§1133; 29 C.F.R. §2560.503-
1(g)(v)(B); Boonton v. Lockheed Medical Benefit Plan, 110 F.3d 1461, 1463 (9th
Cir. 1997); see also RCW 48.43.530(5)(g) (requiring Washington insurers to
provide “supporting coverage or clinical reasons” when issuing an adverse benefit
determination). The Exclusion applies automatically when the treatment is for a
diagnosis of hearing loss. Appellants have no opportunity to have present evidence
of their medical need for the treatment and have that information considered by
Regence. Other insureds who are not subject to this disability-based exclusion are
provided this opportunity when they submit claims for outpatient medical services,

devices and other treatment.
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Third, and relatedly, insureds with hearing loss are denied meaningful access
to external review when they seek coverage for their hearing aids. See
RCW 48.43.535(6); 42 U.S.C. 8300gg-19(b). Even if the external reviewer
concludes that treatment sought is medically necessary, the blanket Exclusion blocks
all coverage. There is nothing “evenhanded” about the Exclusion. Appellants do
not have access to the same coverage rights related to their disabling condition that
are routinely exercised by other insureds.

The remedy sought by Appellants, elimination of the Hearing Loss Exclusion,
would restore “meaningful access” to Appellants and other similarly situated
insureds. Without a blanket exclusion, disabled insureds with hearing loss would
have meaningful access to the generic benefits described in their policy, a full and
fair review of their requests for coverage of hearing treatment that is based upon
medical and scientific evidence, and meaningful access to the mandated internal and
external appeals procedures if their claims are denied. See ER 317, 132. Removal
of the Exclusion would “open the door” to the same procedures mandated for other
covered services. This is the exact remedy that the Washington Insurance
Commissioner imposed on Kaiser Foundation Health Plan of Washington over a
different discriminatory exclusion. See Addendum J; see also Tech. Access Found.

Health Benefit Plan v. Grp. Health Coop. (In re Z.D.), 2012 U.S. Dist. LEXIS
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149610, at *27-*33 (W.D. Wash., Oct. 17, 2012) (A similar remedy was required
when Group Health Cooperative applied an illegal exclusion).

E.  Exclusions in ACA-regulated Plans Must be Based on Medical and
Scientific Evidence.

As explained above, in ACA-regulated plans, exclusions based upon protected
traits may only be justified by medical or scientific evidence. Supra 8VIIILA.
“[P]roffered justifications cannot rely on overbroad generalizations and cannot be
hypothesized or invented post hoc in response to litigation.” 81 Fed. Reg. 31409. In
essence, blanket exclusions in ACA-regulated plans must be based upon medical
and scientific evidence that relates to medical necessity and the standard of care for
a particular condition. See e.g., Addenda H, I, J, K.

Health insurers routinely determine whether treatments are medically
necessary or experimental. It is an essential aspect of their business. Removing the
Exclusion so that an individualized review of the medical necessity of hearing
treatment occurs merely treats these services like all others. Contrary to the trial
court’s concern, ER 20, requiring Regence to conduct an individualized medical
necessity review does not “fundamentally alter” Regence’s health plan — it is what
Regence does on a daily basis. At a minimum, whether removal of the Exclusion is
a “fundamental alteration” or a “reasonable modification” depends upon evidence

obtained through discovery. It was error for the trial court to decide, on a motion to
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dismiss, that requiring Hearing Loss coverage would result in a fundamental
alteration of Regence’s health plan.

1. Exclusions May Not Be Arbitrary.

The need for scientific and medical evidence to justify an exclusion makes
sense when considering how health insurers use arbitrary exclusions to curtail the
coverage rights of disabled insureds. See e.g., A.F. v. Providence Health Plan, 157
F. Supp. 3d 899, 907 (D. Or. 2016). In AF., plaintiffs challenged an insurer’s
blanket developmental disability exclusion which was used to deny coverage of a
behavioral therapy to treat autism. Historically, the insurer had denied claims for
the therapy upon its “experimental or investigational” exclusion. Id. After the
insurer’s denials were repeatedly reversed by external reviewers due to strong
evidence of medical necessity, the insurer switched the reason it gave when denying
the claims, from *“experimental or investigational” to the contract’s blanket
“developmental disability” exclusion. A.F., 157 F. Supp. 3d at 907. The switch was
intentional in order to eliminate external review of these denials. Id. at 905
(“Providence’s Senior Director of Service Operations, testified that Providence

eventually stopped using the Experimental Exclusionto deny ABA therapy
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coverage in order to avoid IRO review”) (emphasis added).20 However, even the
unintentional use of blanket exclusions (such as based on “industry practice” or
“historic design”) improperly bars insureds from accessing a meaningful claims
review and appeals process. The lesson of A.F. v. Providence is clear: If an insurer
cannot produce a legitimate medical or scientific justification for a disability-based
exclusion that is consistent with the standard of care, then the exclusion should be
prohibited. Arbitrary exclusions should not be used to eliminate insureds’ right to a
full and fair review and meaningful appeals procedures.

2. Exclusions of Medically Necessary Treatment May Not Be
Justified Based on Cost.

In the sister case to this, Schmitt v. Kaiser Found. Health Plan of Wash., 2018
U.S. Dist. LEXIS 157308, *11 (Sep. 14, 2018), the trial court questioned whether
cost can be a legitimate, non-discriminatory reason for an exclusion. Id. The simple
answer is: no. Only “medical or scientific evidence” consistent with the plan’s
definition of medical necessity may justify a disability-based exclusion. Supra,
8VIII.A (DHHS does not identify cost as a possible justification for exclusions based

upon protected traits). Insurers continue to have many tools by which they can

20 The developmental disability exclusion was struck as violating both the
Oregon and federal Mental Health Parity Acts. A.F. v. Providence Health Plan, 35
F. Supp. 3d 1298, 1315 (D. Or. 2014). Such an exclusion would also violate Section
1557.
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manage the cost of covering disability-related treatment and devices. They can
Impose neutral visit limits, establish clinical coverage policies, conduct utilization
review, tier providers, among many others.21

Should Appellants prevail, the result will not require coverage of every
doctor’s appointment or durable medical device. ER 21. Regence can deny or
exclude coverage for treatment and devices when it has the medical evidence to
support its decision. ER 175, 177; see Addendum J. Section 1557 merely require
insurers to halt the practice of automatically excluding coverage based upon an
enrollee’s disabling condition without any medical or scientific justification. After
the ACA, denials of health coverage must be grounded in medical evidence, not
stigma, historic prejudice or thoughtless “industry practice.”

F. Section 1557 May Compel Coverage to Remedy Discriminatory
Exclusions, Beyond EHBs.

Section 1557 bars discrimination both in the benefits provided and in the
administration of the insurance program. See CVS Pharmacy, Inc., 2018 U.S. Dist.
LEXIS 209846, at *14. As the CVS court explained, the disjunctive language of
Section 1557 and Section 504 — “be excluded from participation in, be denied the

benefits of, or be subjected to discrimination under” — is understood “to bar the

21 Concerns about cost also ignore the financial subsidies to insurers designed to
mitigate any increased risks due to the ACA’s coverage reforms. See 42 U.S.C.
8818061-18063; Hammer v. United States HHS, 905 F.3d 517, 523 (7th Cir. 2018).
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operation of a program in a discriminatory manner even when a specific offered
benefit is not being denied.” Id. In other words, if an insurer offers a benefit but
administers it in a discriminatory manner, the program may violate Section 1557.
Id. Similarly, if a plan excludes coverage in a discriminatory manner, it may also
run afoul of the law as well. See 45 C.F.R. §92.207(b)(2). As a result, the trial
court’s conclusion that Appellants can only allege discrimination in how Regence
administered covered benefits, rather than challenge the design that resulted in the
Hearing Loss Exclusion, is error. See ER 20 (“Plaintiffs’ claims for coverage were
denied because the benefits they sought were not covered by their insurance plan,
not because of their disability.”).

Section 1557’s broad reach is reflected in the DHHS guidance in the final
rules. The federal agency explained how it would investigate a challenged
exclusion:

If a plan limits or denies coverage for certain services or treatment for

a specific condition, [DHHS] will evaluate whether coverage for the

same or a similar service or treatment is available to individuals

outside of that protected class or those with different health conditions

and will evaluate the reasons for any differences in coverage. Covered

entities will be expected to provide a neutral, nondiscriminatory reason
for the denial or limitation that is not a pretext for discrimination.

81 Fed. Reg. 31433. See also, 81 Fed. Reg. at 31408 (arbitrary coverage limitations

could constitute discrimination); 31434 (ACA-regulated health plans must provide
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benefits in a “neutral, non-discriminatory” manner). DHHS recognized that
exclusions of benefits can be discriminatory.

The remedy for discriminatory exclusion of benefits is the “addition of
coverage” that was previously excluded. 81 Fed. Reg. 31434. Insurers were warned
when the Section 1557 rules were first promulgated, that “some covered entities will
have to make changes to their health insurance coverage or other health coverage to
bring that coverage into compliance with this final rule.” 81 Fed. Reg. 31430; see
e.g., Addenda J (requiring Kaiser to provide coverage without a discriminatory
blanket exclusion). Additional coverage may be the remedy even when an insurer
complies a state EHB benchmark regulation that adopts a discriminatory benefit
design. 78 Fed. Reg. 12846 (insurers must administer the benchmark requirements
In a non-discriminatory manner); see e.g., WAC 284-43-5640(3)(b)(C) (Washington
EHB benchmark regulation permits a blanket exclusion of transgender health
coverage); Addendal (Finding that the transgender health exclusion was
discriminatory, such that Washington insured health plans must provide coverage).
That is the remedy sought by Appellants here — removal of the Hearing Loss
Exclusion, and processing of individual claims based upon Regence’s “medical

necessity” standard.

-53-



Case: 18-35892, 01/23/2019, ID: 11164208, DktEntry: 8, Page 65 of 150

IX. CONCLUSION

Section 1557, by specific design, expands anti-discrimination law to reach
discrimination in benefit design and administration of ACA-regulated health
insurance. Categorical exclusions of coverage based on an insured’s disability
without a scientific or medical justification, are discriminatory. For that reason,
Appellant has adequately pled a claim for discrimination under Section 1557 to
challenge Regence’s Hearing Loss Exclusion, a blanket exclusion of all coverage
for hearing loss, except for cochlear implants. Regence’s Hearing Loss Exclusion
Is also a form of proxy discrimination, since it excludes all coverage based upon a
physical trait closely associated with a disabling condition. Under either basis, the
trial court’s Order dismissing the litigation was error and should be reversed. This
case should be remanded to proceed to the merits.

RESPECTFULLY SUBMITTED this 23rd day of January, 2019.

SIRIANNI YOUTZ
SPOONEMORE HAMBURGER

/s/ Eleanor Hamburger
Eleanor Hamburger (wsBA #26478)
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is inappropriate to define requirements
under Federal law based on what could
be the varying, and potentially
changing, requirements of different
States’ approaches. As to other Federal
laws, OCR will give consideration to an
entity’s compliance with the
requirements of other Federal laws
where those requirements overlap with
Section 1557, In such cases, OCR will
work closely with covered entities
where compliance with this final rule
requires additional steps, But in the
final analysis, OCR must, in its capacity
as the lead enforcement agency for
Section 1557, maintain the discretion to
evaluate an entity’s compliance with the
standards set by the final rule. This is
consistent with the approach taken by
other agencies to civil rights obligations,
in which compliance with one set of
requirements, adopted under different
laws or for different purposes, is not
considered automatic compliance with
civil rights obligations.

Subpart A—General Provisions
Purpose and Effective Date (§92.1)

In § 92.1, we proposed that the
purpose of this part is to implement
Section 1557 of the ACA, which
prohibits discrimination in certain
health programs and activities on the
grounds prohibited under Title VI, Title
IX, the Age Act, and Section 504, which
together prohibit discrimination on the
basis of race, color, national origin, sex,
age, or disability.

We also proposed that the effective
date of the Section 1557 implementing
regulation shall be 60 days after the
publication of the final rule in the
Federal Register.

The comments and our responses
regarding the proposed effective date are
set forth below,

Comment: Some commenters asserted
that 60 days after publication of the
final rule did not allow sufficient time
for entities to come into compliance
with Section 1557 and requested that
the effective date be one year after
publication of the final rule. Similarly,
one commenter stated that State
agencies covered by Section 1557 need
at least 150 days to come into
compliance with Section 1557. The
commenter stated that State agencies
need additional time to assess the
impacts, align nondiscrimination
requirements from multiple Federal
agencies, and make the required policy,
operational, and system changes.

Response: OCR does not believe that
extending the effective date beyond 60
days is warranted, except with regard to
specitic provisions for which there is a
later applicability date, as set forth

below. Most of the requirements of
Section 1557 are not new to covered
entities, and 60 days should be
sufficient to come into compliance with
any new requirements.

Summary of Regulatory Changes

For the reasons set forth in the
proposed rule and considering the
comments received, we are finalizing
the provisions as proposed in §92.1
with one modification. We recognize
that some covered entities will have to
make changes to their health insurance
coverage or other health coverage to
bring that coverage into compliance
with this final rule. We are sensitive to
the difficulties that making changes in
the middle of a plan year could pose for
some covered entities and are
committed to working with covered
entities to ensure that they can comply
with the final rule without causing
excessive disruption for the current plan
year. Consequently, to the extent that
provisions of this rule require changes
to health insurance or group health plan
benefit design (including covered
benefits, benefits limitations or
restrictions, and cost-sharing
mechanisms, such as coinsurance,
copayments, and deductibles), such
provisions, as they apply to health
insurance or group health plan benefit
design, have an applicability date of the
first day of the first plan year (in the
individual market, policy year)
beginning on or after January 1, 2017.

Application (§ 92.2)

Section 92.2 of the proposed rule
stated that Section 1557 applies to all
health programs and activities, any part
of which receives Federal financial
assistance from any Federal agency. It
also stated that Section 1557 applies to
all programs and activities that are
administered by an Executive Agency or
any entity established under Title I of
the ACA.,

In paragraph (a), we proposed to
apply the proposed rule, except as
otherwise provided in § 92.2, to: (1) All
health programs and activities, any part
of which receives Federal financial
assistance administered by HHS; (2)
health programs and activities
administered by the Department,
including the Federally-facilitated
Marketplaces; and (3) health programs
and activities administered by entities
established under Title I of the ACA,
including the State-based Marketplaces.

In paragraph (b), we proposed
limitations to the application of the final
rule. We proposed the adoption of the
existing limitations and exceptions that
already, under the statutes referenced in
Section 1557, govern the health

programs and activities subject to
Section 1557, We noted that these
limitations and exceptions are found in
the Age Act and in the regulations
implementing the Age Act, Section 504,
and Title VI, which apply to all
programs and activities that receive
Federal financial assistance.

In paragraph (b)(1), we proposed to
incorporate the exclusions found in the
Age Act, such that the provisions of the
proposed rule would not apply to any
age distinction contained in that part of
a Federal, State, or local statute or
ordinance adopted by an elected,
general purpose legislative body which
provides any benefits or assistance to
persons based on age, establishes
criteria for participation in age-related
terms, or describes intended
beneficiaries to target groups in age-
related terms.* We requested comment
on whether the exemptions found in
Title IX and its implementing regulation
should be incorporated into the final
rule, We noted that unlike the Age Act,
Section 504, and Title VI, which apply
to all programs and activities that
receive Federal financial assistance
(including health programs and
activities), Title IX applies only in the
context of education programs and not
to the majority of the health programs
and activities subject to the proposed
rule. In addition, we noted that many of
Title IX's limitations and exceptions do
not readily apply in a context that is
grounded in health care, rather than
education.

We invited comment on whether the
regulation should include any specific
exemptions for health service providers,
health plans, or other covered entities
with respect to requirements of the
proposed rule related to sex
discrimination. We stated that we
wanted to ensure that the proposed rule
had the proper scope and appropriately
protected sincerely held religious beliefs
to the extent that those beliefs may
conflict with provisions of the proposed
regulation. We noted that certain
protections already exist with respect to
religious beliefs, particularly with
respect to the provision of certain
health-related services; for example, we
noted that the proposed rule would not
displace the protections afforded by
provider conscience laws,® the Religious
Freedom Restoration Act (RFRA),®
provisions in the ACA related to
abortion services,” or regulations issued

4 See 42 U.S.C, 6103(b).

5 See, e.g., 42 1.5.C. 300a-7; 42 U.S.C. 238n;
Consolidated and Further Continuing
Appropriations Act 2015, Public Law 114-53, Div.
G, §507(d) (Dec. 16, 2015).

%42 U.5.C. 2000bb-1.

7 See, e.g., 42 U.5.C. 18023,
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intention to protect individuals on this
basis.

Response: In the proposed and final
rules’ definition of gender identity, we
explain that the way an individual
expresses gender identity is frequently
called "gender expression.” OCR is
clarifying that throughout this final rule,
we interpret references to the term
“gender identity’’ as encompassing
“gender expression’ and “‘transgender
status,” This position is consistent with
the position taken by courts and Federal
agencies.*? These bases of
discrimination are protected under the
rule.

Summary of Regulatory Changes

For the reasons set forth in the
proposed rule and considering the
comments received, we are finalizing
the definition as proposed in § 92.4 with
three modifications. The first sentence
of the definition of gender identity has
been revised to reference the application
of the rule to individuals with non-
binary gender identities. OCR also made
a technical edit to the last sentence to
delete reference to the term
“transgender identity.” Finally, for
clarity and consistency within the final
rule, OCR has made a technical revision
to the definition of gender identity to
clarify that a transgender individual is
an individual whose gender identity is
different from the sex assigned to that
person at birth,

Health program or activity, We
propased that the term “health program
or activity” means the provision or
administration of health-related services
or health-related insurance coverage and
the provision of assistance in obtaining
health-related services or health-related
insurance coverage. We also proposed
that, similar to the approach of the Civil
Rights Restoration Act of 1987
(CRRA) %4 and except as specifically set
forth otherwise in this part,45 the term
further includes all of the operations of
an entity principally engaged in
providing or administering health
services or health insurance coverage,
such as a hospital, health clinic,
community health center, group health
plan, health insurance issuer,
physician’s practice, nursing facility, or

41 See Rumble v. Fairview Heath Servs,, Civ, No,
14—cv—2037, 2015 WL 1197415, at *10 (D, Minn.
Mar. 16, 2015) (Section 1557); Schroer v. Billington,
577 F. Supp.2d 293, 303 (D.D.C. 2008)(Title VII};
Macy v. Holder, EEOC Appeal No. 0120120821,
Agency No. ATF-2011-00751, 2012 WL 1435995, at
*7 (Apr. 20, 2012), http://www.eeoc.gov/decisions/
0120120821 %20Maocy%e20v%20000% 20ATF txt
(Title VI1).

44 Public Law 100-259, 102 Stal. 28 (1988).

*5 Employee health benefits programs are
discussed elsewhere in rule. See infra discussion of
§02.208,

residential or community-based
treatment facility. We proposed that
OCR interpret “principally engaged” in
a manner consistent with civil rights
laws that use this term.

In the proposed rule, OCR stated that
we intended the plural “health
programs or activities” used in this part
to have the same meaning as the term
“health program or activity” in the
singular. Similarly, we noted that the
proposed part’s use of “health programs
and activities,” a variation of “'health
program or activity,” does not reflect a
change in the substance of the definition
of “health proﬁram or activity.”

We proposed to interpret “health
programs and activities” to include
programs such as health education and
health research programs. Because
Federal civil rights laws already
prohibit discrimination on the basis of
race, color, national origin, disability, or
age in all health research programs and
activities that receive Federal financial
assistance and prohibit discrimination
on the basis of sex in all health research
programs conducted by colleges and
universities, we determined that the
application of Section 1557 to health
research should impose limited
additional burden on covered entities.

However, OCR recognized that health
research is conducted to answer
scientific questions and improve health
through the advancement of knowledge;
it is not designed to result in direct
health benefits to participants. We also
recognized that research projects are
often limited in scope for many reasons,
such as the principal investigator's
scientific interest, funding limitations,
recruitment requirements, and other
nondiscriminatory considerations.
Thus, we noted that criteria in research
protocols that target or exclude certain
populations are warranted where
nondiscriminatory justifications
establish that such criteria are
appropriate with respect to the health or
safety of the subjects, the scientific
study design, or the purpose of the
research.?® OCR noted that we do not
intend for inclusion of health research
within the definition of health program
or activity to alter the fundamental
manner in which research projects are
designed, conducted, or funded; nor did
OCR propose to systematically review
health research protocols,

We invited comment on programs and
activities that should be considered
health programs or activities.

Comment: We received comments
requesting that we enumerate additional

i We note that it is not permissible for clinical
researchers to consider “cost” of accommodating
participants with disabilities as a reason to exclude
them from participation.

examples of a health program or
activity, including but not limited to the
Children’s Health Insurance Program,
all of the operations of Medicare, and
student health plans,

Response: We agree that the
Children’s Health Insurance Program
and other health programs operated by
State and local governments are covered
by the rule, We also agree that student
health plans are a health program or
activity covered by the rule, and note
that all student health plans are covered
by Title IX, as well as the other civil
rights laws cited in Section 1557, if the
institution receives Federal financial
assistance.

Although the definition does not and
could not specifically identify all health
programs and activities covered by the
rule (for example, we do not specifically
mention programs that provide physical
and/or behavioral health services,
although they are health programs), we
are adding the Children’s Health
Insurance Program and the Basic Health
Program as additional examples, given
their significance.

We decline to include “all the
operations of Medicare” in the
definition of health program or activity.
While we agree that all parts of the
Medicare program are a health program
or activity, not all operations in the
Medicare program constitute Federal
financial assistance; as discussed above,
Medicare Part B is excluded from the
definition of Federal financial assistance
under this rule and other HHS civil
rights authorities.4” Thus, we believe
the proposed language could create
confusion in determining the scope of
the final rule,

Comment: Some commenters noted
that OCR did not propose to define the
term “‘health” in “health program and
activity,” and recommended that OCR
use the definition of “health” adopted
by the World Health Organization,
which includes an individual’s or
population’s physical, mental, or social
well-being.48

Response: OCR declines to add a
definition of “‘health,” but interprets
“health” to include physical and mental
well-being.

Comment: Several commenters
recommended that the rule apply only
to the specific health program for which
the entity receives Federal financial
assistance, such as health insurance
coverage sold through the
MarketplaceSM, and not to other

4* Medicare Parts A, C, and D all constitule
Federal financial assistance. See www.hhs.gov/civil-
rights/for-individuals/fags/what-qualifies-as-
federal-financial-assistance/301/indeix. html,

8 See http:/fwww.who.int/about/definition/en/
print.html(last visited Mar. 11, 2016).
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sex assigned at birth, gender identity, or
gender otherwise recorded in a medical
record or by a health insurance plan is
different from the one to which such
health services are ordinarily or
exclusively available. For example, a
covered entity may not deny, based on
an individual’s identification as a
transgender male, treatment for ovarian
cancer where the treatment is medically
indicated.

For clarity and consistency within the
final rule, we have made some technical
revisions to § 92.206. First, regarding a
covered entity being prohibited from
denying or limiting health services, we
are adding the words ““to a transgender
individual” after “a covered entity shall
treat individuals consistent with their
gender identity, except that a covered
entity may not deny or limit health
services, that are ordinarily or
exclusively available to individuals of
one gender,” to clarify that the
exception is limited to transgender
individuals. We note that similar to the
discussion in § 92.207(b)(3), we
recognize that not every health service
that is typically or exclusively provided
to individuals of one sex will be a
health service that is appropriately
provided to a transgender individual.
Nothing in the rule would, for example,
require a covered entity to provide a
traditional prostate exam to an
individual who does not have a
prostate, regardless of that individual’s
gender identity. But for health services
that are appropriately provided to an
individual, the covered entity must
provide coverage for those health
services on the same terms regardless of
an individual’s sex assigned at birth,
gender identity, or recorded gender.
Second, we are deleting the phrase “in
a medical record” to address concerns
that “medical records” could be
understood as referring only to clinical
notes of a health care provider,

The comments and our responses
regarding § 92.206 are set forth below:

Comment: A majority of commenters
strongly supported the requirement that
covered entities provide equal access to
health programs and activities without
discrimination on the basis of sex and
treat individuals consistent with their
gender identity. Several commenters
noted that discrimination in access to
gender-specific facilities remains one of
the most common and harmful forms of
sex-based discrimination against
transgender people, singling them out
for humiliation and causing them to
avoid the use of such facilities and the
associated medical care. Numerous
commenters strongly encouraged OCR
to strengthen § 92.206 with explicit
protections for individuals with non-

binary gender identities who need
access to gender-specific programs and
facilities, and to affirm that individuals
with non-binary gender identities
should be permitted to determine which
facilities are appropriate for them.,

Response: Cgi recognizes the
difficulty that individuals with non-
binary gender identities may face in
accessing gender-specific programs and
facilities, The rule makes clear that in
order to meet their obligations under
§92.208, covered entities must treat all
individuals consistent with their gender
identity, including with regard to access
to facilities. OCR has revised the
definition of “gender identity” to clarify
individuals with non-binary gender
identities are protected under the rule
from all forms of discrimination based
on their gender identity. Thus, OCR
does not believe that it is necessary to
reiterate protections for non-binary
individuals in this context.

Comment: Commenters noted that
because pregnant women have
experienced considerable
discrimination in accessing certain
health care services such as mental
health care and drug treatment services,
the final rule should state that equal
access without discrimination on the
basis of sex includes equal access
without discrimination on the basis of
pregnancy.

Response: OCR recognizes the
difficulty many pregnant people
experience in accessing certain health
care services, In response to this
concern, OCR is clarifying here that the
equal program access provision under
§92.206 is simply a specific application
of the more general prohibition of
discrimination under § 92,101(a). Under
both provisions, denial of program
access on any of the prohibited bases,
including pregnancy or related medical
conditions, is prohibited.

Summary of Regulatory Changes

For the reasons set forth in the
proposed rule and considering the
comments received, we are finalizing
the provision as proposed in § 92.206
with technical revisions to clarify our
intent and ensure consistency with
other parts of the final rule.

Nondiscrimination in Health-Related
Insurance and Other Health-Related
Coverage (§92.207)

In § 92.207 of the proposed rule, we
provided specific details regarding the
prohibition of discrimination on the
basis of race, color, national origin, sex,
age, or disability in the provision and
administration of health-related
insurance or other health-related
coverage. We proposed that this

prohibition applies to all covered
entities that provide or administer
health-related insurance or other health-
related coverage, including health
insurance issuers and group health
plans that are recipients of Federal
tinancial assistance and the Department
in the administration of its health-
related coverage programs. We noted
that this section is independent of, but
complements, the nondiscrimination
provisions that apply to the Health
Insurance Marketplaces 22% and to
issuers of qualified health plans 224
under other Departmental regulations,
and that entities covered under those
provisions and Section 1557 are
obligated to comply with both sets of
requirements,

Based on the longstanding civil rights
principles discussed in connection with
the definition of “health program or
activity” in § 92.4, we proposed to apply
this part to all of the coverage and
services of issuers that receive Federal
financial assistance, whether those
issuers’ coverage is offered through the
Marketplace M, outside the
Marketplace M, in the individual or
group health insurance markets, or as an
employee health benefit program
through an employer-sponsored group
health plan.225 We provided an example
illustrating that an issuer participating
in the Marketplace 8™, and thereby
receiving Federal financial assistance,
that also offers plans outside the
Marketplace M would be covered by the
regulation for all of its health plans, as
well as when it acts as a third party
administrator for an employer-
sponsored %mup health plan,226

Paragraph (a) proposed a general
nondiscrimination requirement, and
paragraph (b) provided specific
examples of prohibited actions.
Paragraphs (b)(1) and (2) proposed to
address the prohibition on denying,
cancelling, limiting, or refusing to issue
or renew a health-related insurance plan
or policy or other health-related
coverage, denying or limiting coverage
of a claim, or imposing additional cost
sharing or other limitations or

22345 CFR 155.120{c).

224 45 CFR 156.200(e); 45 CFR 147.104(e); Public
Health Service Act section 2705 (codified at 42
U.5.C. 300gg-4).

25 Like the proposed rule, the final rule
separately addresses employer liability for
discrimination in employee health benefit programs
at §92.208.

226 Where an entity that acts as a third party
administrator for an employer's employee health
benefit plan is legally separate from an issuer that
receives Federal financial assistance for its
insurance plans, we proposed to engage in a case-
by-case inquiry to evaluate whether that entity is
appropriately subject to Section 1557. The final rule
addresses this further in the discussions under
£92.2 and §92.208.
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wellness programs, one commenter
wanted OCR to expressly prohibit
covered entities from implementing
outcomes-based employee wellness
programs that base financial rewards or
penalties on outcome standards that are
coextensive with or directly related to a
disability, such as an outcome standard
related to high glucose levels, which are
directly related to diabetes.

Response: For the same reasons
discussed in connection with the
General Comments above,?33 we reject
the recommendation to deem health
programs or activities that comply with
other Federal regulations as
automatically in compliance with, or
exempt from, the final rule. As a general
matter, OCR does not view a covered
entity’s compliance with other Federal
regulations, adopted with different
requirements and for different purposes,
as determinative of a covered entity’s
compliance with Section 1557 or other
Federal civil rights laws that we enforce.
Moreover, deeming compliance in this
context must be considered in light of
the potential harmful consequences to
consumers’ health that may occur if
covered entities do not adhere to civil
rights obligations.

While we reject deeming, OCR will
consider a covered entity’s compliance
with other applicable Federal laws in
evaluating a covered entity’s
compliance with this final rule, and will
continue to coordinate with other
Federal agencies to promote consistency
and avoid duplication in enforcement
efforts.

Further, we clarify that evidence-
based insurance designs and wellness
programs offered through covered
entities, such as a health insurance
issuer or a group health plan that
receives Federal financial assistance, are
health programs or activities that are
subject to the final rule. We decline to
expressly prohibit a particular type of
practice by wellness programs in the
final rule, as complaints will be
reviewed on a case-by-case basis. We
note that CMS has made clear that
covered entities are responsible for
ensuring compliance with other
applicable Federal and State laws,
including nondiscrimination obligations
under Federal laws.2%¢ We remind
covered entities that employer-
sponsored wellness programs are
considered an employee health benefit

243 See supra discussion on deeming compliance
with other laws in the General Comments section,

23478 FR at 33168; U.S. Dep't of Health & Human
Servs., Center for Medicare & Medicaid Servs.,
Affordable Care Act Implementation FAQs Sel 2,
Q5, hittps://www.cms.gov/CCIIO/Resources/Fact-
Sheets-and-FAQs/aca_implementation_fuqs2.html
(last visited May 4, 2016).

program and that employers will be
subject to liability for discrimination in
such programs under the circumstances
identified in § 92.208.

Comment: Several commenters
expressed concern that covered entities
would not be able to revise their health
insurance coverage or other health
coverage to comply with the regulation
within 60 days after publication, and
requested that the effective date of the
final rule, in particular § 92.207, be
delayed until January 1, 2017 or
2018.235 These commenters explained
that health insurance plans are filed for
review with CMS and State insurance
regulators during the year before the
calendar year in which the plan is
offered for sale. Thus, depending on the
publication date of the final rule, the
commenters suggested that delaying the
effective date to plan years (in the
individual market, policy years)
beginning in 2017 or 2018 would be
necessary for issuers to avoid the
administrative challenges associated
with applying the final rule’s
requirements in the middle of a plan
year or policy year, including amending
benefit designs, revising premium rates
if applicable, and refiling the products
for review with CMS and State
insurance regulators. In addition, the
commenters noted that issuers are not
permitted to adjust rates mid-year for
some insurance products.

By contrast, one commenter
supported maintaining the proposed
effective date, arguing that the benefits
of more immediate implementation of
the final rule outweigh any expenses or
confusion associated with mid-year
policy revisions,

Response: We appreciate the concerns
expressed by the commenters but we are
maintaining the effective date as 60 days
after the date of publication of the final
rule, except in the limited
circumstances described below, Section
1557 has been in effect since its passage
as part of the ACA in March 2010, and
covered entities have been subject to its
requirements since that time. To delay
implementation of the final rule would
delay the existing and ongoing
protections that Section 1557 currently
provides and has provided since
enactment,?36

235 The comments addressed in this section
pertain to comments related to the implementation
date of §92.207. OCR also received comments
requesting a delayed effective date for the rule in
general, which are discussed supra under §92.1 of
this preamble.

236 We note that issuers have been provided
notice that they are subject to Section 1557 in other
Departmental regulations (HHS’s Notice of Benefit
and Payment Parameters for 2017, Final Rule, 80 FR
12204, 12312 (Mar. 8, 2016); HHS’s Notice of
Benefit and Payment Parameters for 2017, Proposed

That said, we recognize that some
covered entities will have to make
changes to their health insurance
coverage or other health coverage to
bring that coverage into compliance
with this final rule. We are sensitive to
the difficulties that making changes in
the middle of a plan year could pose for
some covered entities and are
committed to working with covered
entities to ensure that they can comply
with the final rule without causing
excessive disruption for the current plan
year,

Consequently, to the extent that
provisions of this rule require changes
to health insurance or group health plan
benefit design (including covered
benefits, benefits limitations or
restrictions, and cost-sharing
mechanisms, such as coinsurance,
copayments, and deductibles), such
provisions, as they apply to health
insurance or group health plan benefit
design, have an applicability date of the
first day of the first plan year (in the
individual market, policy year)
beginning on or after January 1, 2017,

Comment: Several commenters
representing issuers and large
employers recommended that the rule
exempt from Section 1557 benefits that
constitute excepted benefits under
section 2791(c) of the Public Health
Service Act (codified at 42 U.S.C.
300gg-91(c)), which generally are
exempt from market reforms under the
ACA and HIPAA portability
requirements, Excepted benefits
include, but are not limited to: limited
scope dental and vision plans; coverage
only for a specified disease or illness;
and Medicare supplemental health
insurance (also known as Medigap).237
Commenters suggested that being
excepted from the ACA market reforms
and HIPAA portability requirements
should result in exemption from Section
1557. Others stated that covering
excepted benefits under the rule would
serve as a disincentive to employers to
provide these benefits due to increased
litigation risk.

HResponse: We are not exempting
benefits excepted from ACA market
reforms and HIPAA portability
requirements from the final rule. If an
issuer providing these benefits receives
Federal financial assistance and is
principally engaged in providing health
benefits, all of its operations will be
covered by the rule; if it is not
principally engaged, we will apply the
rule to its federally funded health

Rule, 80 FR 75488, 75553 (Dec. 2, 2015); HHS’s
Notice of Benefit and Payment Parameters for 2016,
Final Rule, 80 FR 10750, 10823 (Feb. 27, 2015)).

247 42 11.8.C. 300gg-91(c).
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 147, 155, and 156
[CMS-9980-F]

RIN 0938-AR03

Patient Protection and Affordable Care
Act; Standards Related to Essential

Health Benefits, Actuarial Value, and
Accreditation

AGENCY: Department of Health and
Human Services.
ACTION: Final rule.

SUMMARY: This final rule sets forth
standards for health insurance issuers
consistent with title I of the Patient
Protection and Affordable Care Act, as
amended by the Health Care and
Education Reconciliation Act of 2010,
referred to collectively as the Affordable
Care Act, Specifically, this final rule
outlines Exchange and issuer standards
related to coverage of essential health
benefits and actuarial value. This rule
also finalizes a timeline for qualified
health plans to be accredited in
Federally-facilitated Exchanges and
amends regulations providing an
application process for the recognition
of additional accrediting entities for
purposes of certification of qualified
health plans.

DATES: Effective April 26, 2013,

FOR FURTHER INFORMATION CONTACT:

Leigha Basini at (301) 492-4307, for
general information,

Adam Block at (410) 786-1698, for
matters related to essential health
benetfits, actuarial value, and
minimum value.

Tara Oakman at (301) 4924253, for
matters related to accreditation.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background
A. Legislative Overview
B. Stakeholder Consultation and Input
II. Provisions of the Regulation and Analysis
of and Responses to Public Comments

A. Part 147—Health Insurance Reform
Requirements for the Group and
Individual Health Insurance Markets

1. Subpart B—Requirements Relating to
Health Care Access

a. Coverage of EHB (§ 147.150)

B. Part 155—Exchange Establishment
Standards and Other Related Standards
Under the Affordable Care Act State-
Required Benefits

C. Part 156—Health Insurance Issuer
Standards Under the Affordable Care
Act, Including Standards Related to
Exchanges

1. Subpart A—Ceneral Provisions

2. Subpart B—EHB Package

a. State Selection of Benchmark (§ 156.100)

b. Determination of EHB for Multi-State
Plans (§156.105)
¢. EHB-Benchmark Plan Standards
(§156.110)
d. Provision of EHB (§ 156.115)
e. Prescription Drug Benefits (§156.122)
f. Prohibition on Discrimination (§ 156.125)
g. Cost-Sharing Requirements (§ 156.130)
h. AV Calculation for Determining Level of
Coverage (§ 156.135)
i. Levels of Coverage (§ 156.140)
j. Determination of Minimum Value
(§156.145)
k. Application to Stand-Alone Dental Plans
Inside the Exchange (§ 156.150)
3. Subpart C—Accreditation
111, Collection of Information Requirements
IV. Regulatory Impact Analysis
V. Regulatory Flexibility Act
VI. Unfunded Mandates
VIL Federalism
VIII. Appendix A—List of EHB Benchmarks
IX. Appendix B—Largest FEDVIP Dental and
Vision Plan Options, as of March 31,
2012

Acronym List:

Because of the many organizations
and terms to which we refer by acronym
in this final rule, we are listing these
acronyms and their corresponding terms
in alphabetical order below:

AV Actuarial Value

CHIP Children’'s Health Insurance Programn

CMS Centers for Medicare & Medicaid
Services

DOL U.S. Department of Labor

EHB Essential Health Benefits

ERISA Employee Retirement Income
Security Act (29 U.S.C. section 1001, et
seq.)

FEIA(l U.S. Food and Drug Administration

FEDVIP Federal Employees Dental and
Vision Insurance Program

FEHBP Federal Employees Health Benefits
Program

FSA Flexible Spending Arrangement

HEDIS Healthcare Effectiveness Data and
Information Set

HHS U.S. Department of Health and Human
Services

HIOS Health Insurance Oversight System

HMO Health Maintenance Organization

HRA Health Reimbursement Arrangement

HSA Health Savings Account

IOM Institute of Medicine

ICR Information Collection Requirements

IRS Internal Revenue Service

MV  Minimum Value

NAIC National Association of Insurance
Commissioners

OMB Office of Management and Budget

OPM U.S. Office of Personnel Management

PHSAct Public Health Service Act

PRA Paperwork Reduction Act

QHP Qualified Health Plan

SHOP Small Business Health Options
Program

SSA  Social Security Administration

The Act Social Security Act

The Code Internal Revenue Code of 1986

USP  United States Pharmacopeia

Executive Summary: Beginning in
2014, all non-grandfathered health

insurance coverage in the individual
and small group markets, Medicaid
benchmark and benchmark-equivalent
plans, and Basic Health Programs (if
applicable) will cover essential health
benefits (EHB), which include items and
services in 10 statutory benefit
categories, such as hospitalization,
prescription drugs, and maternity and
newborn care, and are equal in scope to
a typical employer health plan. In
addition to offering EHB, non-
grandfathered health insurance plans
will meet specific actuarial values
(AVs]): 60 percent for a bronze plan, 70
percent for a silver plan, 80 percent for
a gold plan, and 90 percent for a
platinum plan. These AVs, called
“metal levels,” will assist consumers in
comparing and selecting health plans by
allowing a potential enrollee to compare
the relative payment generosity of
available plans. Taken together, EHB
and AV will significantly increase
consumers’ ability to compare and make
an informed choice about health plans.
The Department of Health and Human
Services (HHS) has provided
information on EHB and AV standards
in several phases, On December 16,
2011, HHS released a bulletin? (the EHB
Bulletin) following a report from the
U.S. Department of Labor (DOL) 2
describing the scope of benefits
typically covered under employer-
sponsored coverage and an HHS-
commissioned study from the Institute
of Medicine (IOM) 8 recommending the
criteria and methods for determining
and updating the EHB. The EHB
Bulletin outlined an intended regulatory
approach for defining EHB, including a
benchmark-based framework. Shortly
thereafter, on January 25, 2012, HHS
released an illustrative list of the largest
three small group market products by
state, which was updated on July 2,
2012.* HHS further clarified the
approach described in the EHB Bulletin
through a series of Frequently Asked
Questions (FAQs),? released on

1 “Essential Health Benefits Bulletin.” December
16, 2011. Available at: hitp://cciio.cms.gov/
resources/files/Files2/12162011/
essential_health_benefits_bulletin.pdf.

#*“Selected Medical Benefits: A report from the
Department of Labor to the Department of Health
and Human Services.” April 15, 2011. Available at:
http:/fwww.bls.govincs/ebs/sp/
selmedbensreport.pdf.

3 Institute of Medicine, “Essential Health
Benefits: Balancing Coverage and Cost."” October 6,
2011. Available at: hitp://www.iom.edu/Reports/
2011/Essential-Health-Benefits-Balancing-Coverage-
and-Cost.aspx.

4 *Essential Health Benefits: List of the Largest
Three Small Group Products by State.” July 3, 2012,
Available at: http://cciio.cms. gov/resources/files/
largest-smgroup-producis-7-2-2012.pdf PDF.

5 “'Frequently Asked Questions on Essential
Health Benefits Bulletin.” February 17, 2012,
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commenters on the use of USP as the
system, there was no universal system
identified as a potential alternative. We
chose the current version USP Modal
Guidelines (version 5) because it is
publicly available and many pharmacy
benelit managers are familiar with it.
We believe the USP model best lits the
uaeds for the years 2014 and 2015
during the transitional EHB policy and
we have developed a crosswalk tool to
count the number of drugs available in
each USP category and class, We intend
to work with issuers, states and the
NAIC to facilitate state use of the USP
Madel Guidelines Version 5,0 as a
clagsification system and as a
comparison tool.

Comment: Several commenters
requested additional detail regarding the
requirement that that a plan "must have
procedures in place that allow an
enrollee 1o request clinically
appropriate drugs not covered by the
health plan,"

Hesponse: Additional guidance
regatrding our expectations for the
required exceptions process is
forthecoming in sub-regulatory guidance,
We note the importance of this option
for those whose medical needs require
a very narrow range of pharmaceuticals,
and emphasize that our research has
shown that a large number of plans
already offer this option in the market
today. 11 is expected that plans that
currently have such a process in place
will not be expected to modify their
exisling process.

Comment: Many commenters
suggested that HHS should clarify in
§166.120(c) (as explained above, now
renumbered as § 156,122(c)) of the final
regulation that plans must have
pracedures in place thal ensure
enrollees have access o clinically
appropriate drugs, not just allow the
enrollee to request such a drug, While
the preamble of the proposed rule
includas a statement of this standard,
the proposed rale does not,

Response: We have added language
from the proposed rule preamble to
§166.122(c) directing plans to have
progedures to allow an enrollees to gain
access to clinically appropriate drugs,

Comment: Commenters urged HHS to
provide guidance as to which drugs are
covered by § 156,280(d) so that the final
rule is clear as to which drugs are
actually exempted.

Hesponse: We have revised the
language to specify that we are referring
to drugs approved by the U.S, Food and
Drug Administration (FDA) as a
§156.280(d) service,

Summary of Regulatory Changes

We are finalizing the provisions in
§156.120 of the proposed rule
(renumbered as § 156.122 in the final
rule), with the following modifications:
We have added language to §156.122(c)
based on the proposed rule's preamble
text directing plans to have procedures
lo allow an enrollees to gain access to
clinically appropriate drugs, We have
revised the language in subparagraph (b)
to specify that we are referring to drugs
approved by the U.8, Food and Drug
Administration (FDA) as a § 156,280(d)
service.

f. Prohibition on Discrimination
(§ 156.125)

Section 1302(b)(4) of the Affordable
Care Act directs the Secretary to address
certain standards in defining EHB,
including elements related to balance,
discrimination, the needs of diverse
sections of the population, and denial of
benefits, The proposed regulations
would provide an approach to
addressing discrimination that would
allow states to monitor and identify
discriminatory benefit designs, or the
implementation thereof,

To address potentially discriminatory
practices, wa proposed in paragraph (a)
that an issuer does not provide EHB if
its benefit design, or the implementation
of its benefit design, discriminates based
on an individual's age, expected length
of life, ar present or predicted disability,
degree of medical dependency, quality
of life, or other health conditions, In
paragraph (b), we praposed that
§§ 156,200 and156.225 also apply ta all
issuers required o provide coverage of
EHB, prohibiting discrimination based
oit factors including bul not Himited o
race, gender, disability, und age as well
as marketing practices or benelit designs
that will have the effect of discouraging
the entollment of individuals with
significant health neads.

These provisions would provide a
framewaork and legal standard fram
which to develop analytic tanls 1o test
for diseriminatory plan benelits. Such
analyses could include evaluations to
identify significant deviation from
typical plan offerings including such as
limitations for benelits with specific
characteristics.

The comments and our responses to
§ 156.125 are set forth below,

Comment: Several commenters
indicated their belief that section
1302(b)(4) of the Affordable Care Act
does not prohibit discrimination in
benefit implementation in the standards
for providing EHBs,

Response: Section 1302(h)(4) of the
Affordable Care Act specifies that EHB

nol include “'coverage decisions,
determine reimbursement rates,
establish incentive programs, or design
benefits in ways that discriminate
against individuals because of their age,
disabilily, or expected length of [ife,”
We believe that this range of prohibited
discrimination implicitly encompasses
not just the categories of benefits
included in the benefit design but also
the implementation of that design.

Comment: A number of commenters
recommended that we expand this
section to prohibit discrimination based
on sex, gender identity, sexual
orientation, having a particular medical
condition, and other factors,

Response: The regulation as written
prohibits benefit discrimination on the
grounds articulated by Congress in
section 1302(b)(4) of the Affordable Care
Act, as well as those in 45 CFR
156.200(e), which include race, color,
national origin, disability, age, sex,
gender idenltily and sexual orientation,

Conument: Many commenters
requested that we add more detail to the
regulation regarding standards of
nondiscrimination, the framework for
monitoring and enforcement, as well as
clarification of the roles of the states and
the federal government. Several
commenters expressed concern that
enrollees with certain health conditions
might by discriminated against by an
issuer's failure to include appropriate
specialists in their nelwork.

Hesponse: Enforcement of the PHS
Act provisions codified in this rule is
governed by section 2723 of the PHS
Act, which first looks to states and then
to the Secretary where a state has does
not substantially enforce. The approach
to nondiscrimination will reserve
flexibility for both HHS and the states
to respond to new developments in
benefit structure and implementation
and 1o be responsive to varying
circumstances across the states, Wa
agree with the commenters that network
adequacy is an important part of plan
coverage. Compliance with natwork
adequacy requirements is outside of the
scope of this regulation.

Comment: Several commenters
expressed concern over stale
benchmarks that they believed
confained discriminatory benefit
designs and worried that issuers in
those states would be required to copy
those designs,

Respanse: To the extent that a state
benchmark plan includes a
diseriminatory benefit design, non-
diserimination regulations at
§156,110(c) and § 156.125 require
issuers to meel the benchmark
requirements in a nondiscriminatory
lmttﬂh
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Whitfisld Wittman Young (AK)
Wilson (3C) Woll Young (FL)

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (during
the vote). There are 2 minutes remain-
ing in this vote.

[ 1829

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

e —————

RECOGNIZING MILITARY AVI-
ATORS WHO ESCAPED CAPTURE

The SPEAKER pro tempore. The un-
finished business is the vote on the mo-
tion to suspend the rules and agree to
the resolution, H. Res. 925, as amended,
on which the yeas and nays were or-
dered.

The Clerk read the title of the resolu-
tion.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentlewoman from Guam (Ms.
BorpaLLO) that the House suspend the
rules and agree to the resolution, H.
Res. 925, as amended.

This will be a 5-minute vote.

The vote was taken by electronic de-
vice, and there were—yeas 426, nays 0,
not voting 4, as follows:

[Roll No. 164]

YEAS—426

Aclkerman Burgess DeFazio
Aderholt Burton (IN) DeGette
Adler (NJ) Butterfield Delahunt
Akin Buyer DeLauro
Alexander Calvert Dent
Altmire Camp Diaz-Balart, L.
Andrews Campbell Diaz-Balart, M.
Arcuri Cantor Dicks
Austria Cao Dingell
Baca Capito Doggett
Bachmann Capps Donnelly (IN)
Bachus Capuano Doyle
Baird Cardoza Dreier
Baldwin Carnahan Driehaus
Barrett (30) Carney Duncan
Barrow Carson (IN) Edwards (MD)
Bartlett Carter Edwards (TX)
Barton {TX) Cassidy Ehlers
Bean Castle Ellison
Becerra Castor (FL) Ellsworth
Berkley Chaffetz Emerson
Berman Chandler Engel
Berry Childers Eshoo
Biggert Chu Etheridge
Bilbray Clarke Fallin
Bilirakis Clay Farr
Bishop (GA) Cleaver Fattah
Bishop (NY) Clyburn Filner
Bishop (UT) Coble Flake
Blackburn Coffman (CO) Fleming
Blumenauer Cohen Forbes
Blunt Cole Fortenberry
Boeclert Conaway Foster
Bonner Connolly (VA) Frank (MA)
Bono Mack Conyers Franks (AZ)
Boozman Cooper Frelinghuysen
Boren Costa Fudge
Boswell Caostello Gallegly
Boucher Courtney Garamendi
Boustany Crenshaw Garrett (NJ)
Bayd Crowley Gerlach
Brady (PA) Cuellar Giffords
Brady (TX) Culberson Gingrey (GA)
Braley {IA) Cummings Gohmert
Bright Dahlkemper Gonzalez
Broun (GA) Davis (AL) Goodlatte
Brown (8C) Davis (CA) Gordon (TN)
Brown, Corrine Daviz (IL} Granger
Brown-Waite, Davis (KY}) Graves

Ginny Davis (TN} Grayson
Buchanan Deal (GA) Green, Al

Green, Gene
Griffith
Grijalva
Guthrie
Gutierrez
Hall (NY)
Hall (TX)
Halvorson
Hare
Harman
Harper
Hastings (FL)
Hastings (WA)
Heinrich
Heller
Hensarling
Herger
Herseth Sandlin
Higgins
Hill
Himes
Hinchey
Hinecjosa
Hirono
Hodes
Hoekstra
Holden
Holt
Honda
Hoyer
Hunter
Inglis
Insles
Israel]
Issa
Jackson (IL)
Jackson Lee
(TX)
Jenkins
Johnson (GA)
Johnson (IL)
Johnson, E. B,
Johnson, Sam
Jones
Jordan (OH)
Kagen
Kanjorski
Kaptur
Kennedy
Kildes
Kilroy
Kind
King (IA)
King (NY)
Kingston
Kirk
Kirkpatriek (AZ)
Kissell
Klein (F'L)
Kline (MN)
Kosmas
Kratovil
Kucinich
Lambern
Lance
Langevin
Larsen (WA)
Larson (CT)
Latham
LaTourette
Latta
Lee (CA)
Lee (NY)
Levin
Lewis (CA)
Lewis (GA)
Linder
Lipingki
LoRBiondo
Loghsack
Liofgren, Zoe
Lowey
Lucas
Luetkemeyer
Lujan
Lummis
Lungren, Daniel
E

Lynch
Mack
Maffei
Maloney
Manzullo

Boehner
Foxx

Marchant
Markey (CO)
Markey (MA)
Marshall
Matheson
Matsud
MeCarthy (CA)
McCarthy (NY)
MeCaul
MeClintock
MeCollum
McCotter
McDermott
MeGovern
McHenry
Mclntyre
MecKeon
McMahon
McMorris
Rodgers
McNerney
Meek (FL)
Meeks (NY)
Melancon
Mica
Michaud
Miller (FL)
Miller (MI)
Miller (NC)
Miller, Gary
Miller, George
Minnick
Mitchell
Mollohan
Moore (KS)
Moore (WI)
Moran (K8)
Moran (VA)
Murphy (CT)
Murphy (NY)
Murphy, Patrick
Murphy, Tim
Myrick
Nadler (NY)
Napolitano
Neal (MA)
Neugebauer
Nunes
Nye
Oberstar
Obey
Olson
Olver
Ortiz
Owens
Pallone
Pascrel]
Pastor (AZ)
Paul
Paulsen
Payne
Pence
Perlmutter
Perriello
Peters
Peterson
Petri
Pingree (ME)
Pitts
Platts
Poe (TX)
Polis (CO)
Pomeroy
Posey
Price (GA)
Frice (NC)
Putnam
Quigley
Radanovich
Rahall
Rangel
Rehberg
Reichert
Reyes
Richardson
Rodriguez
Roe (TN)
Rogers {AL)
Rogers (KY)
Rogers (MI)
Rohrabacher
Rooney
Ros-Lehtinen

NOT VOTING—4

Kilpatrick (MI)
Bmith (TX)

CONGRESSIONAL RECORD — HOUSE

Roskam

Ross

Rothman (N.J)

Roybal-Allard

Royce

Ruppersberger

Rush

Ryan (OH)

Ryan (W)

Salazar

Sanches, Linda
T

Sanches, Loretta
Sarbanes
Bealise
Schakowsky
Schauer
Schiff
Schmidt
Schock
Schrader
Schwartz
Scott (GA)
Scott (VA)
Sensenbrenner
Serrano
Sessions
Sestak
Bhadegg
Bhea-Porter
Sherman
Shimkus
Shuler
Shuster
Simpson
Sires
Skelton
Slaughter
Smith (NE)
Smith (NJ)
Bmith (WA)
Snyder
Souder
Space
Speier
Spratt
Stark
Stearns
Stupak
Sullivan
Sutton
Tanner
Taylor
Teague
Terry
Thompson (CA)
Thompson (MS)
Thompson (PA)
Thornberry
Tiahrt
Tiberi
Tierney
Titus
Tonko
Towns
Tsongas
Turner
Upton
Van Hollen
Velazques
Visclosky
Walden
Walz
Wamp
Wasserman
Schultz
Waters
Watson
Watt
Waxman
Weiner
Walch
Westmoreland
Whitfield
Wilson (OH)
Wilson (50)
Wittman
Wolf
Woolsey
Wa
Yarmuth
Young (AK)
Young (FL)

March 21, 2010

ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (Ms. Ep-
WaARDS of Maryland) (during the vote).
Two minutes remain in the vote.

0 1841

So (two-thirds being in the affirma-
tive) the rules were suspended and the
resolution, as amended, was agreed to.

The result of the vote was announced
as above recorded.

The title of the resolution was
amended so as to read: “Expressing the
sense of the House of Representatives
regarding the meritorious service per-
formed by aviators in the TUnited
States Armed Forces who, as a result
of hostile action, mechanical failures,
or other problems, were forced to evade
or escape enemy capture, were cap-
tured but subsequently escaped, or
were compelled to endure arduous con-
finement, retaliation, and even death
as a result of their efforts to evade cap-
ture or escape.’.

A motion to reconsider was laid on
the table.

SENATE AMENDMENTS TO H.R.
3590, SERVICE MEMBERS HOME
OWNERBHIP TAX ACT OF 2009,
AND H.R. 4872, HEALTH CARE
AND  EDUCATION  RECONCILI-
ATION ACT OF 2010

The SPEAKER pro tempore. Pursu-
ant to House Resolution 1203, it is now
in order to debate the topics addressed
by the Senate amendments to the bill
(H.R. 3590) to amend the Internal Rev-
enue Code of 1986 to modify the first-
time homebuyers credit in the case of
members of the Armed Forces and cer-
tain other Federal employees, and for
other purposes, and the topics ad-
dressed by the bill (H.R. 4872) to pro-
vide for reconeciliation pursuant to seec-
tion 202 of the concurrent resolution on
the budget for fiscal year 2010,

The gentleman from Maryland (Mr.
HovER) and the gentleman from Ohio
(Mr. BOBHNER), or their designees, each
will controel 60 minutes.

The Chair recognizes the gentleman
from California (Mr. WaxMAN) for 15
minutes as a designee of the majority
leader.

GENERAL LEAVE

Mr. WAXMAN. T would like to ask
unanimouns consent that all Members
have 5 days in which to revise and ex-
tend their remarks and insert extra-
neous material in the RECORD.

The SPEAKER pro tempore, Is there
objection to the request of the gen-
tleman from California?

There was no objection.

Mr. WAXMAN. Madam Speaker, I
yield 1 minute to the majority leader
of the House of Representatives, the
gentleman from Maryland (Mr. HOYER).

Mr. HOYER. 1 thank my friend for
yielding,

Today is March 21, 2010. On March 21,
1865, Martin Luther King, Jr., led a
march across the BEdmund Pettus
Bridge. It was a march across that
bridge for the vote in this democracy.
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H H S . gOV U.S. Department of Health & Human Services
Civil Rights

Section 1557: Frequently Asked Questions

Frequently Asked Questions on the Estimates for the Top 15 Languages Spoken by Individuals with
Limited English Proficiency,

Frequently Asked Questions on Aggregation for the Tagline

General Questions about Section 1557

Frequently Asked Questions on the Estimates for the Top 15 Languages Spoken by Individuals with
Limited English Proficiency

As a resource for covered entities, OCR has made available a table displaying OCR’s list of the top 15
languages spoken by individuals with limited English proficiency (LEP) in each State, the District of
Columbia, Puerto Rico and each U.S. Territory.

Read the FAQs on the Top 15 Languages

(A .pdf file version of the FAQs on the Top 15 languages is available here - PDF)

Frequently Asked Questions on Aggregation for the Tagline

Read the FAQs on Aggregation for the Tagline for further information on applying_the requirements to
covered entities that operate health programs or activities in more than one state.

(A .pdf file version of the FAQs on the Aggregation for the Tagline is available here - PDF)

General Questions about Section 1557

On December 31, 2016, the U.S. District Court for the Northern District of Texas issued an opinion in
Franciscan Alliance, Inc. et al v. Burwell, enjoining the Section 1557 regulation’s prohibitions against
discrimination on the basis of gender identity and termination of pregnancy on a nationwide basis.
Accordingly, HHS’ Office for Civil Rights (HHS OCR) may not enforce these two provisions of the
regulation implementing these same provisions, while the injunction remains in place. Consistent with the
court’s order, HHS OCR will continue to enforce important protections against discrimination on the basis
of race, color, national origin, age, or disability, as well as other sex discrimination provisions that are not
impacted by the court's order.

1. What is Section 15577

Section 1557 is the nondiscrimination provision of the Affordable Care Act (ACA). The law prohibits
discrimination on the basis of race, color, national origin, sex, age, or disability in health programs or
activities that receive Federal financial assistance or are administered by an Executive agency It:)rzany

https:/fwww.hhs.gov/civil-rights/for-individuals/seclion-1557/1557fags/index. himl#General%20Questions 1126
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(final 2018 Payment Notice), CMS 9934-F, published on December 16, 2016.° CMS expects
issuers to consult all applicable regulations and guidance, in conjunction with the final version of
this Letter, to ensure full compliance with the requirements of the Affordable Care Act (ACA).
While certain parts of the Letter explain certain associated regulatory requirements, the Letter is
not a complete list of regulatory requirements for issuers, and issuers need to comply with all
regulatory requirements and guidance even if they are not explicitly discussed in the Letter.

Unless otherwise indicated, regulatory references in this Letter are to Title 45 of the Code of
Federal Regulations (CFR).

? Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2018; Final Rule
(December 16, 2016). Unless otherwise noted, the provisions of the final 2018 Payment Notice will not take effect
until 30 days after its display on the website of the Federal Register.
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be construed to limit a carrier from evaluating and determining the medical necessity of treatments
for autism spectrum disorder. Carriers may establish a policy to periodically review the medical
necessity of continuing autism spectrum disorder related treatments.

When applying this bulletin, “autism spectrum disorder” means any of the pervasive developmental
disorders or autism spectrum disorders as defined by the most recent edition of the Diagnostic and
Statistical Manual of Mental Disorders (DSM).? In accordance with this guidance, “treatments for
autism spectrum disorder” means evidence-based care and related equipment prescribed or ordered
for an individual diagnosed with an autism spectrum disorder by a licensed physician or a licensed
psychologist who determines the care to be medically necessary, including but not limited to
behavioral health treatment, pharmacy care, psychiatric care, psychological care, and therapeutic
care,

2 hitps://www.psychiatry.org/psychiatrists/practice/dsm
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reviews for denials of coverage on the basis that services are not medically necessary via
the Departments’ external review programs. Determination of medical necessity and prior
authorization protocols for gender dysphoria-related treatment must be based on the most
recent, published medical standards set forth by nationally recognized medical experts in

the transgender health field.

Questions

Questions on this bulletin may be directed to:

Lindsay McLaughlin

Minnesota Department of Commerce
Health Policy Advisor

Insurance Division

85 East 71 Place, Suite 500

St. Paul, MN 55101

651-539-1747
Lindsay.MclLaughlin@state.mn.us

Signed:

Mike Rothman

Commissioner
Minnesota Department of Commerce

Tom Major

Minnesota Department of Health
Acting Director

Managed Care Division

85 East 7th Place, Suite 200

St. Paul, MN 55101
651-201-5167
Tom.Major@state.mn.us

LI

Edward P. Ehlinger, MD, MSPH
Commissioner
Minnesota Department of Health

1-10
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MIKE KREIDLER
Insurance Commissioner

By and throughhis designee
. < %
'_[ -

Printed Name: Dn ﬂ'g\ (o |maﬂ

Title: AHomaI,_z m“""ji (Ac,Jl?JQ

Date: Z/30/7(8
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Consistency With Safety and Soundness

The Agencies also have determined
that the exceptions are consistent with
safety and soundness, provided that the
depository institution determines and
maintains appropriate documentation of
the following: (1) The transaction
involves real property located in the
Major Disaster Area; (2) there is a
binding commitment to fund the
transaction that was entered into on or
after August 14, 2016, but no later than
December 31, 2017; and (3) the value of
the real property supports the
institution’s decision to enter into the
transaction. In addition, the transaction
must continue to be subject to review by
management and by the Agencies in the
course of examinations of the
institution.

Expiration Date

Exceptions made under section 1123
of FIRREA may be provided for no more
than three years after the President
determines that a major disaster exists
in the area.* The Agencies have
determined that the exceptions
provided for by this order shall expire
on December 31, 2017,

Order

In accordance with section 2 of
DIDRA, relief is hereby granted from the
provisions of Title XI of FIRREA and the
Agencies’ appraisal regulations for any
real estate-related financial transaction
that requires the services of an appraiser
under those provisions, provided that
the institution determines, and
maintains documentation made
available to the Agencies upon request,
of the following:

(1) The transaction involves real
property located in one of the 22
parishes declared a major disaster area
as a result of severe storms and flooding
in Louisiana by the President on August
14, 2016 (identified in the Appendix);

(2) There is a binding commitment to
fund a transaction that was entered into
on or after August 14, 2016, but no later
than December 31, 2017; and

(3) The value of the real property
supports the institution’s decision to
enter into the transaction.

Appendix (Major Disaster Area)

Designated Parishes: Acadia,
Ascension, Avoyelles, East Baton Rouge,
East Feliciana, Evangeline, Iberia,
Iberville, Jefferson Davis, Lafayette,
Livingston, Pointe Coupee, St. Helena,
St. James, St. Landry, St. Martin, St.
Tammany, Tangipahoa, Vermilion,
Washington, West Baton Rouge and
West Feliciana,

412 11.8.C. 3352(b).

Dated: October 19, 2016.
Thomas J. Curry,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, October 21, 2018,

Margaret McCloskey Shanks,
Deputy Secretary of the Board.

Dated at Washington, DC, October 19,
2018,

By order of the Board of Directors.
Federal Deposit Insurance Corporation.
Robert E, Feldman,

Executive Secretary.

Dated at Alexandria, VA, October 27, 2016,

By order of the Board of Directors,
National Credit Union Administration.
Gerard Poliquin,

Secretary of the Board.
[FR Doc. 2016-26234 Filed 10-28-16; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 54
[TD 9791]
RIN 1545-BN44

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2590
RIN 1210-AB75

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 144, 146, 147, and 148
[CMS-9932-F]
RIN 0938-AS93

Excepted Benefits; Lifetime and
Annual Limits; and Short-Term,
Limited-Duration Insurance

AGENCY: Internal Revenue Service,
Department of the Treasury; Employee
Benefits Security Administration,
Department of Labor; Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services.

ACTION: Final rules.

summaRyY: This document contains final
regulations regarding the definition of
short-term, limited-duration insurance
for purposes of the exclusion from the
definition of individual health
insurance coverage, and standards for

travel insurance and supplemental
health insurance coverage to be
considered excepted benefits, This
document also amends a reference in
the final regulations relating to the
prohibition on lifetime and annual
dollar limits.

DATES:

Effective date. These final regulations
are effective on December 30, 2016.

Applicability date. These final
regulations apply to group health plans
and health insurance issuers beginning
on the first day of the first plan year (or,
in the individual market, the first day of
the first policy year) beginning on or
after January 1, 2017.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Schumacher or Matthew
Litton of the Department of Labor, at
202-693-8335, Karen Levin, Internal
Revenue Service, Department of the
Treasury, at (202) 317-5500, David
Mlawsky or Cam Clemmons, Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, at 410-786-1565.

Customer Service Information:
Individuals interested in obtaining
information from the Department of
Labor concerning employment-based
health coverage laws may call the
Employee Benefits Security
Administration (EBSA) Toll-Free
Hotline, at 1-866-444—-EBSA (3272) or
visit the Department of Labor’s Web site
(http://www.dol.gov/ebsa). In addition,
information from the Department of
Health and Human Services (HHS) on
private health insurance for consumers
can be found on the Centers for
Medicare & Medicaid Services (CMS)
Web site (www.ems.gov/ceiio) and
information on health reform can be
found at www.HealthCare.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The Health Insurance Portability and
Accountability Act of 1996 (HIPAA),
Public Law 104-191 (110 Stat. 1936),
added title XXVII of the Public Health
Service Act (PHS Act), part 7 of the
Employee Retirement Income Security
Act of 1974 (ERISA), and Chapter 100 of
the Internal Revenue Code (the Code),
providing portability and
nondiscrimination rules with respect to
health coverage. These provisions of the
PHS Act, ERISA, and the Code were
later augmented by other consumer
protection laws, including the Mental
Health Parity Act of 1996, the Paul
Wellstone and Pete Domenici Mental
Health Parity and Addiction Equity Act

1 Public Law 104204, 110 Stat, 2944 (September
26, 1996},
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law). As noted above, for purpose of the second criterion of the existing guidance, coverage
would be considered designed to “fill gaps in primary coverage” even if it does not include
coverage of cost-sharing under the group health plan, only if the benefits are not covered by the
group health plan and are not EHBs in the State. The Departments encourage States that have
primary enforcement authority over the provisions of the PHS Act, as amended by the
Affordable Care Act, to utilize the same enforcement discretion under such circumstances.
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