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I. INTRODUCTION

This case turns on a provision of the Patient Protection and Affordable Care 

Act of 2010 (“ACA”) that incorporates existing federal anti-discrimination law and 

applies it to health programs and activities that now receive federal funding 

pursuant to the ACA.  Section 1557 of the ACA ensures that, as with other 

recipients of federal funding, those health programs and activities do not 

discriminate by, for example, offering eating disorder coverage to men but not 

women, or failing to provide accessible buildings and facilities to individuals with 

disabilities.    

Plaintiffs, however, misinterpret Section 1557 in a manner that would run 

afoul of Congress’s intent, overturn existing case law, and dramatically broaden its 

scope, causing unforeseeable and potentially radical consequences for the health 

insurance market.  Rather than interpret Section 1557 consistent with existing 

federal law, Plaintiffs claim that a facially neutral benefit exclusion—one that 

applies to all hearing-related treatment (except cochlear implants) for all

insureds—is discriminatory against disabled persons, because it does not cover 

treatment for Plaintiffs’ disabling condition.  In effect, Plaintiffs claim that health 

insurers must provide coverage for all potentially disabling conditions on the same 

terms and same basis as any other health condition, and the failure to do so is 

discrimination “solely on the basis of” disability.           
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Plaintiffs are wrong.  Congress enacted Section 1557 against a well-

understood background of disability discrimination law, in particular Section 504 

of the Rehabilitation Act.  Indeed, Congress expressly incorporated the standards 

and enforcement mechanisms of Section 504 into Section 1557.  And Plaintiffs 

have no claim under Section 504 or otherwise, because (similar to a benefit 

exclusion related to eyesight treatment or any number of other facially neutral 

benefit limitations) the hearing benefit exclusion at issue applies to all insureds on 

the same basis, disabled or non-disabled alike.  It is not “proxy” discrimination, 

and it does not deny anyone meaningful access to the benefits being offered.  

Designing a benefit package that limits or excludes coverage to all insureds for 

certain health conditions that may or may not be disabling is simply not 

discriminatory under Section 1557 or Section 504, as several courts, including the 

Supreme Court, have concluded.  See Traynor v. Turnage, 485 U.S. 535, 549 

(1988) (“There is nothing in the Rehabilitation Act that requires that any benefit 

extended to one category of handicapped persons must also be extended to all other 

categories of handicapped persons.”); see also Alexander v. Choate, 469 U.S. 287, 

300 (1985).    

There is no question that the ACA marked a fundamental shift in the 

nation’s approach to health care generally.  As the District Court correctly 

concluded, however, neither the statutory text and structure, nor any court decision 
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supports Plaintiffs’ effort to dramatically expand disability discrimination law in 

this manner, which would upend the ACA’s complex and careful balancing and 

wreak unintended consequences on the health insurance market.

II. STATEMENT OF JURISDICTION

Defendants Regence BlueShield and Cambia Health Solutions, Inc. 

(collectively, “Regence”) agree with Plaintiffs’ jurisdictional statement.

III.  STATEMENT OF THE ISSUE

Whether the District Court was correct to dismiss Plaintiffs’ claims pursuant 

to Section 1557 because Section 1557 incorporates the legal standard of Section 

504 of the Rehabilitation Act and Plaintiffs have no plausible claim under Section 

504 or otherwise that Regence’s hearing loss exclusion—which applies to all 

insureds regardless of their health condition—discriminates against Plaintiffs 

“solely by reason of” their alleged disabled status.

IV. ADDENDA

Addenda, preceded by a table of contents, are attached to this brief.

V.  STATEMENT OF THE CASE

Plaintiffs filed an action in District Court asserting a single claim based on 

Section 1557.  Plaintiffs alleged that they and other similarly situated persons 

insured under a Regence BlueShield health plan are subject to discrimination on 

the basis of disability because their health plan excludes coverage for all treatment 

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 14 of 202



- 4 - 
100262422.9 0027496-00127  

for hearing loss except cochlear implants.  The limitation on coverage for hearing 

loss treatment at issue1 provides:

We do not cover routine hearing examinations, programs 
or treatment for hearing loss, including but not limited to 
noncochlear hearing aids (externally worn or surgically 
implanted) and the surgery and services necessary to 
implant them.

(ER 312 (Compl. ¶ 9 (quoting Plaintiffs’ Regence Policy, Group No. 10018298)).)

The Hearing Loss Exclusion applies to all persons insured under Regence’s 

health plans in Washington, disabled and non-disabled alike.  (Id.; see also ER 314 

(Compl. ¶ 14 (defining class as all persons who “have required, require or will 

require treatment for Hearing Loss”)).) Plaintiffs did not allege that the exclusion 

applies only to hearing loss that qualifies as a disability, nor did they allege that 

they have been treated any differently than any other insured with respect to the 

Hearing Loss Exclusion, viz., that non-disabled persons received different or better 

coverage for hearing loss treatment than they did as a result of their disability.  

Instead, they consistently asserted that the Hearing Loss Exclusion was 

“categorical” or “blanket.”  (ER 312-15, 318-19; Op. Brief at 5, 11, 23, 26-28, 47, 

54.)  

1 Plaintiffs labeled this provision the “Hearing Loss Exclusion.”  (ER 312.)  Even 
though this nomenclature is not entirely accurate because the exclusion also applies 
to routine hearing examinations for insureds with no hearing loss, Regence 
nonetheless adopts the term in this briefing for convenience.
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Plaintiffs alleged that they and other members of the putative class are 

disabled as a result of diagnosed hearing loss.  (ER 314 (Compl. ¶ 16).)  Plaintiffs 

maintained that they require and/or will require medical treatment for their hearing 

loss, excluding treatment for cochlear implants.  (ER 316 (Compl. ¶ 23).)  

Plaintiffs also asserted that they have paid out-of-pocket for medically necessary 

treatment for their hearing loss, including audiology examinations and hearing 

aids.  (ER 317 (Compl. ¶ 31).)  Because the Hearing Loss Exclusion did not cover 

that treatment, Plaintiffs alleged that Regence discriminated against them on the 

basis of their disability “[b]y categorically excluding insureds with Hearing Loss of 

all medical treatment related to their disability (except for cochlear implants).”  

(ER 312-13 (Compl. ¶ 10).)  

The crux of Plaintiffs’ claim was that, because Regence covers treatment to 

persons with other health conditions (such as coverage for outpatient office visits 

and durable medical equipment or prosthetic devices), it must do so for insureds 

who suffer from hearing loss that may be disabling.  Failure to provide equal 

coverage to that latter group, Plaintiffs claim, constitutes disability discrimination 

pursuant to Section 1557.  (ER 312, 317-18 (Compl. ¶¶ 9, 29, 37).)  Accordingly, 

Plaintiffs sought, inter alia, an order declaring the Hearing Loss Exclusion “void 

and unenforceable,” an injunction preventing Regence from continuing to apply 
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the Hearing Loss Exclusion, and damages for medical care not covered as a result 

of the Hearing Loss Exclusion.  (ER 313 (Compl. ¶ 13).) 

The District Court granted Regence’s motion to dismiss.  Analyzing 

Plaintiffs’ claim pursuant to existing discrimination law and cases applying Section 

504, the court emphasized that a program or benefit receiving federal funds cannot 

be defined in a way that effectively denies disabled individuals meaningful access 

to the program or benefit.  In this circumstance, however, the Hearing Loss 

Exclusion applied to all insureds, whether disabled or not, and is not a denial of 

access to coverage to disabled individuals on the basis of their disability.  As the 

court concluded:  “Plaintiffs’ claims for coverage were denied because the benefits 

they sought were not covered by their insurance plan, not because of their 

disability.”  (ER 20.)  The court noted that its decision was consistent with several 

other federal district courts, all of which rejected similar assertions that Section 

1557 creates new substantive rights apart from existing discrimination law, and 

dismissed claims that Section 1557 prohibits the type of coverage exclusion or 

limitation at issue here.  (See ER 22 (citing Se. Pa. Transp. Auth. v. Gilead Scis., 

Inc., 102 F. Supp. 3d 688, 699 (E.D. Pa. 2015); Briscoe v. Health Care Serv. 

Corp., 281 F. Supp. 3d 725, 738 (N.D. Ill. 2017); York v. Wellmark, Inc., No. 4:16-

cv-00627-RGE-CFB (S.D. Iowa Sept. 6, 2017); Doe v. BlueCross BlueShield of 

Tenn., Inc., No. 2:17-cv-02793-TLP-cgc, 2018 WL 3625012 (W.D. Tenn. July 30, 
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2018); Schmitt, et al. v. Kaiser Found. Health Plan of Wash., et al., No. 2:17-cv-

1611-RSL (W.D. Wash. Sept. 14, 2018)).)2

VI. SUMMARY OF ARGUMENT

When Congress enacted the ACA, it included Section 1557 to ensure that 

existing anti-discrimination law applied with equal force to the new entities 

receiving federal funding through the statute.  Rather than create new substantive 

rights, Congress chose to expressly incorporate the “grounds” and “enforcement 

mechanisms” of several current discrimination statutes—including Section 504 of 

the Rehabilitation Act—into the ACA.  As a result, disability discrimination claims 

under Section 1557 are interpreted consistently with claims brought under Section 

504:  A facial discrimination claim requires a showing that a policy classifies by 

disability on its face, and a disparate impact claim requires a disproportionate 

effect on the disabled and a denial of “meaningful access” to the benefit being 

offered. 

Plaintiffs’ Section 1557 claim based on the Hearing Loss Exclusion does not 

satisfy either of these tests.  The Hearing Loss Exclusion is not facially 

discriminatory because “hearing loss” is not a disability but a health condition that 

afflicts the disabled and non-disabled alike.  Because Regence applies a 

2 In addition to those decisions, at least one other district court in the Ninth Circuit 
has dismissed a Section 1557 disability discrimination claim.  See Doe One v. CVS 
Pharmacy, Inc., 348 F. Supp. 3d 967 (N.D. Cal. 2018).
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nondiscriminatory condition equally across the board to all insureds, it does not 

discriminate by disability on its face.  The Hearing Loss Exclusion also does not 

violate Section 1557 under a disparate impact theory because all insureds have 

meaningful access to the benefits offered under the policy.  The Supreme Court has 

made clear that Section 504 does not guarantee benefits tailored to the specific 

medical needs of the disabled but only equal access to the benefits that are being

offered.  Because Plaintiffs had the same access to the same benefits as everyone 

else, there is no liability for disparate impact.

Furthermore, even if discrimination did exist (and it does not), the remedy 

that Plaintiffs seek—mandatory insurance coverage of any health condition that 

can result in disability—is not a reasonable accommodation because it would 

fundamentally alter the scope and nature of Regence’s insurance offerings (and the 

insurance industry generally).  Insurers have historically been free to design their 

plans as they see fit as long as they do not classify based on protected traits or deny 

access to a specific protected group.  In enacting the ACA, Congress provided for 

coverage of certain essential health benefits, and if it had intended to mandate 

coverage of every potentially disabling health condition, it could have done so.  

Absent a Congressional directive otherwise, the Supreme Court’s interpretation of 

Section 504 remains the law:  It is equal access that is required, not health care that 

requires equivalent coverage for all conditions that are potentially disabling.

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 19 of 202



- 9 - 
100262422.9 0027496-00127  

VII. STANDARD OF REVIEW

The District Court’s dismissal of Plaintiffs’ Complaint for failure to state a 

claim on which relief can be granted is reviewed de novo. Knievel v. ESPN, 393 

F.3d 1068, 1072 (9th Cir. 2005).

VIII. ARGUMENT

“To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  

Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 L. 

Ed. 2d 929 (2007)).  A claim is facially plausible “when the plaintiff pleads factual 

content that allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.”  Id. “[D]ismissal for failure to state a claim 

under [Rule] 12(b)(6) is proper if there is a ‘lack of a cognizable legal theory or the 

absence of sufficient facts alleged under a cognizable legal theory.’”  Conservation 

Force v. Salazar, 646 F.3d 1240, 1242 (9th Cir. 2011) (quoting Balistreri v.

Pacifica Police Dep’t, 901 F.2d 696, 699 (9th Cir. 1988)). 

A. Section 1557 Applies Existing Civil Rights Laws to Health Plans and 
Activities That Receive Federal Assistance.

The statutory text, legislative history, and case law all point to Section 

1557’s limited and simple purpose:  to incorporate the existing standards of federal 

civil rights laws to health programs and activities that would be receiving federal 
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financial assistance through the ACA.  Section 1557 did not create a new and far-

reaching anti-discrimination right untethered from existing law, nor does it require 

health insurers to expand coverage to all potentially disabling conditions on an 

equal basis with all other health conditions that they cover.  As the District Court 

correctly concluded, Plaintiffs’ contrary argument—which relies on broad policy 

pronouncements related to the entire ACA and a misinterpretation of the statute 

and accompanying regulations—is incorrect.

1. The Text of Section 1557 Does Not Evince an Intent to Alter 
Existing Disability Discrimination Law.

Section 1557(a) of the ACA provides:

Except as otherwise provided for in this title (or an 
amendment made by this title), an individual shall not, on 
the ground prohibited under title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d et seq.), title IX of the 
Education Amendments of 1972 (20 U.S.C. 1681 et seq.), 
the Age Discrimination Act of 1975 (42 U.S.C. 6101 et 
seq.), or section 504 of the Rehabilitation Act of 1973 
(29 U.S.C. 794), be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination 
under, any health program or activity, any part of which 
is receiving Federal financial assistance, including 
credits, subsidies, or contracts of insurance, or under any 
program or activity that is administered by an Executive 
Agency or any entity established under this title (or 
amendments).  The enforcement mechanisms provided
for and available under such title VI, title IX, section 504, 
or such Age Discrimination Act shall apply for purposes 
of violations of this subsection. 

42 U.S.C. § 18116(a).
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In its first sentence, Section 1557(a) forbids discrimination by any federally 

funded health program or activity “on the grounds prohibited” under Section 504 

or three other nondiscrimination statutes.  Each of the referenced statutes is a 

federal civil rights statute that prohibits discrimination in federally funded 

programs.  42 U.S.C. § 2000d (race, color, and national origin); 20 U.S.C. 

§ 1681(a) (sex); 42 U.S.C. § 6101 (age); 29 U.S.C. § 794(a) (disability).  Section 

1557(a) uses the same anti-discrimination language as those statutes—“excluded 

from participation in, be denied the benefits of, or be subjected to discrimination 

under.”  

The first sentence of Section 1557(a) makes one basic move.  It applies the 

identities of protected classes and the substantive standards from existing federal 

civil rights statutes to a new class of federal funding recipients—health programs 

or activities that would now be receiving some federal financial assistance through 

the ACA.  In effect, Section 1557(a) expanded who may be subject to existing 

federal anti-discrimination mandates, not what those anti-discrimination standards 

are or, importantly, how those standards would be applied and interpreted going 

forward. 

The second sentence of Section 1557(a) confirms that point.  It directs that 

“[t]he enforcement mechanisms provided for and available under [the cited 

statutes] shall apply for purposes of violations of this subsection.”  42 U.S.C. § 
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18116(a) (emphasis added).  That sentence establishes that the relevant 

enforcement mechanisms for different discrimination claims—Title IX’s 

enforcement mechanisms for sex-based claims, Section 504’s enforcement 

mechanisms for disability-based claims, etc.—“shall apply” for purposes of 

determining whether a health program or activity receiving federal funds through 

the ACA has engaged in discrimination.  Those enforcement mechanisms are not 

combined to create some new, amalgamated standard unique to the ACA.  Rather, 

in both the first and second sentences, Section 1557(a) uses the conjunction “or” 

rather than “and” to emphasize that each statute’s standards would apply 

individually.  Read together, the text of Section 1557(a) shows that “Congress . . . 

intended ‘to import the various different standards and burdens of proof into a 

Section 1557 claim, depending upon the protected class at issue.”’  Doe, 2018 WL

3625012, at *6 (quoting Gilead, 102 F.3d at 698-99).  

Additional context also supports that interpretation.  Section 1557(b) 

contains a savings provision ensuring that it does not “invalidate or limit the rights, 

remedies, procedures, or legal standards available to individuals aggrieved under” 

those statutes, or “supersede State laws that provide additional protections against 

discrimination on any basis described.”  42 U.S.C. § 18116(b).  As this subsection 

indicates, Congress meant to preserve the “legal standards” and other aspects of the 

anti-discrimination statutes that it incorporated.  Indeed, referencing longstanding 
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anti-discrimination statutes was a natural way to extend—using the same language 

as those statutes—those existing standards to new recipients of federal aid.  

2. Other Provisions of the ACA Confirm the Purpose of Section 1557 
to Incorporate and Apply Existing Law.

Congress demonstrated in the ACA that it knew how and under what 

circumstances it would require coverage of certain conditions or treatments.  The 

ACA generally barred insurers from imposing annual or lifetime limits on anything 

that is an “essential health benefit.”  “Essential health benefit” is a term of art 

under the ACA that Congress left to the Secretary of the Department of Health and 

Human Services (“HHS”) to define.  42 U.S.C. § 18022(b).  Congress, however, 

did direct the Secretary to ensure that essential health benefits include 

“[r]ehabilitative and habilitative services and devices.”  42 U.S.C. 

§ 18022(b)(1)(G).  Congress further stated that “[t]he Secretary shall ensure that 

the scope of the essential health benefits . . . is equal to the scope of benefits 

provided under a typical employer plan, as determined by the Secretary.”  42 

U.S.C. § 18022(b)(2)(A).  To enable the Secretary to assess what sorts of benefits 

were typical in employer plans, Congress required the Secretary of Labor to 

conduct a survey of employer plans.  Id.  After an extensive process, the Secretary 

of HHS allowed each state to articulate the scope of essential health benefits in that 

state.  States did so through the adoption of a “benchmark plan.”
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Washington’s benchmark plan covers cochlear implants but not hearing aids.  

Wash. Admin. Code § 284-43-5640(7)(b)(i) & (c)(iv).  Washington Insurance 

Commissioner regulations provide that a health benefit plan must include cochlear 

implants as rehabilitative services and may, but is not required to, include hearing 

aids other than cochlear implants.  Id.

The ACA did not include hearing aids or services as an essential health 

benefit, and most states’ approved benchmark plans exclude or limit coverage for 

hearing aids.3 Plaintiffs do not claim that such exclusions violate the “essential 

health benefit” provisions of the ACA.  Yet, in effect, that is the fundamental thrust 

of their claim:  that coverage of every potentially disabling condition is an 

“essential” requirement of any health plan in order to comply with the anti-

discrimination mandate of Section 1557.

Congress simply did not sweep so broadly.  If Congress intended to mandate 

coverage for all potentially disabling conditions, then it would have done so 

3 The benchmark plan offers no coverage for non-cochlear hearing aids in the 
following states:  Alabama, Alaska, California, Florida, Georgia, Idaho, Indiana, 
Iowa, Kansas, Mississippi, Montana, Nebraska, North Dakota, Ohio, Pennsylvania, 
South Carolina, South Dakota, Utah, Vermont, Virginia, Washington State, 
Washington D.C., West Virginia, and Wyoming.  The benchmark plan covers 
hearing aids only for children, while denying coverage for adults, in the following 
states:  Colorado, Connecticut, Delaware, Illinois, Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Minnesota, Missouri, New Jersey, New Mexico, North 
Carolina, Oklahoma, Oregon, Rhode Island, Tennessee, and Wisconsin.  Cigna, 
Essential Health Benefits: Benchmark Plan Comparison 2017 and Later (Jan. 
2017), https://www.cigna.com/assets/docs/about-cigna/informed-on-reform/top-
11-ehb-by-state-2017.pdf.
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expressly, as it did with respect to other ACA provisions.  It would have defined as 

“essential” coverage of any condition that could be potentially disabling, or 

included one or more treatments on the list of essential health benefits.  Although 

Section 1557 made important changes, it did not expressly or by implication make 

the sea change in insurance benefit design (and cost and structure) that Plaintiffs 

sought here.

3. Nothing in the Text or Legislative History Suggests That Congress 
Intended to Alter Existing Understandings of What Does—and 
Does Not—Constitute Disability Discrimination.

Courts presume that “‘Congress is aware of existing law when it passes 

legislation,’” and “it makes sense to infer Congress’ intent to incorporate a 

background principle into a new statute where the principle has previously been 

applied in a similar manner.”  Mississippi ex rel. Hood v. AU Optronics Corp., 571 

U.S. 161, 169, 174 (2014) (citation omitted).  As a corollary to that rule, “[t]he 

normal rule of statutory construction is that if Congress intends for legislation to 

change the interpretation of a judicially created concept, it makes that intent 

specific.”  Midlantic Nat’l Bank v. N.J. Dep’t of Envtl. Prot., 474 U.S. 494, 501 

(1986).

Here, Congress enacted Section 1557 against the long history of statutes and 

court decisions addressing discrimination on the basis of disability, including 

claims of discrimination in the context of health insurance benefits.  As outlined 
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below, courts repeatedly addressed similar claims of disability discrimination in 

the health insurance context under both the Rehabilitation Act and the Americans 

with Disabilities Act (“ADA”).  See Part VIII.C.2.b, infra.  Just as often, courts 

rejected claims that health insurance plans discriminated against individuals with 

disabilities by not covering certain procedures, treatments, or medications, unless it 

could be demonstrated that doing so was solely on the basis of the individual’s 

membership in a protected class.  

Indeed, Congress expressly addressed this situation when considering the 

ADA.4 At that time, each House and Senate committee discussed and adopted the 

Supreme Court’s interpretation of the Rehabilitation Act to not require benefit 

programs to provide particular benefits or to treat all classes of disabled persons 

equally:

[T]he Committee also wishes to clarify that in its view, as 
is stated by the U.S. Supreme Court, in Alexander v. 
Choate . . ., employee benefits plans should not be found 
to be in violation of this legislation under impact analysis 
simply because they do not address the special needs of 
every person with a disability, e.g., additional sick leave 
or medical coverage.

4 Section 1557 was passed with no legislative comment.  It was not mentioned in 
any floor speeches or debate on the ACA.  Such silence is not surprising in light of 
the interpretation above, which comports with the statutory text and is consistent 
with the notion that Congress extended existing legal principles to another category 
of recipient of federal funds.  
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S. Rep. No. 101-116, at 78 (1989) (Addendum N); H.R. Rep. No. 101-485, at 137 

(1990), reprinted in 1990 U.S.C.C.A.N. 267, 420 (Addendum M).  

Likewise, the Senate Labor and Human Resources Committee report 

explained that, while coverage cannot be denied or limited “based on” a person’s 

disability, neutral limitations or exclusions applicable to all persons are permitted:

In addition, employers may not deny health insurance 
coverage completely to an individual based on the 
person’s diagnosis or disability.  For example, while it is 
permissible for an employer to offer insurance policies 
that limit coverage for certain procedures or treatments, 
e.g., only a specified amount per year for mental health 
coverage, a person who has a mental health condition 
may not be denied coverage for other conditions such as 
for a broken leg or for heart surgery because of the 
existence of the mental health condition.  A limitation 
may be placed on reimbursements for a procedure or the 
types of drugs or procedures covered[,] e.g., a limit on 
the number of x-rays or non-coverage of experimental 
drugs or procedures; but, that limitation must apply to 
persons with or without disabilities. All people with 
disabilities must have equal access to the health 
insurance coverage that is provided by the employer to 
all employees.

S. Rep. No. 101-116, at 29.

Nothing in Section 1557 expressly changes that longstanding view.  And it 

would be surprising indeed if Congress had intended to make such a significant 

change in existing disability discrimination law implicitly, particularly by means of 

a statute that not only expressly incorporates Section 504 but indicates that its 

enforcement mechanisms “shall apply.”  “Absent a clear indication from Congress 
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of a change in policy,” Grogan v. Garner, 498 U.S. 279, 290 (1991), such a 

significant shift cannot be inferred from the text of Section 1557.  See also United 

States v. O’Brien, 560 U.S. 218, 231 (2010) (“Congress does not enact substantive 

changes sub silentio.”); INS v. Phinpathya, 464 U.S. 183, 200 (1984) (“Of course, 

when Congress enacts a new law that incorporates language of a pre-existing law, 

Congress may be presumed to have knowledge of prior judicial interpretations of 

the language and to have adopted that interpretation for purposes of the new law.”).

Those final points deserve emphasis, as common sense and practicality are 

properly considered in assessing Congress’s intent based on the statutory text.  

Paroline v. United States, 572 U.S. 434, 448 (2014).  Congress provided no 

indication that it intended to eliminate the differences between the various civil 

rights statutes cited in Section 1557 and create a new anti-discrimination right that 

applied to persons with disabilities—obviously a class that would have profound 

implications for the structure, cost, and delivery of health care services.  Nothing in 

the statute or legislative history suggests that persons interacting with health 

programs and activities should receive different protection than persons interacting 

with other federally funded programs.  Plaintiffs’ silence on these points 

underscores that their arguments lack support in the text and structure of Section 

1557.  
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4. The Regulations Implementing Section 1557 Do Not Broaden the 
Concept of Disability Discrimination in the Manner Plaintiffs 
Suggest.

The regulations adopted and finalized in 2016 are consistent with the points 

outlined above.  See 42 U.S.C. § 18116(c) (stating that HHS “may promulgate 

regulations to implement” Section 1557).  On September 8, 2015, the Office for 

Civil Rights of HHS (“OCR”) published proposed rules for Section 1557 for notice 

and comment.  HHS, Nondiscrimination in Health Programs and Activities, 

Proposed Rule, 80 Fed. Reg. 54,172 (Sept. 8, 2015).  On May 18, 2016, OCR 

issued the final rule implementing Section 1557 and responded to numerous 

comments related to the rule.  HHS, Nondiscrimination in Health Programs and 

Activities, 81 Fed. Reg. 31,376 (May 18, 2016) (Addendum L).  The final rule 

provides in relevant part:

(a) General. A covered entity shall not, in 
providing or administering health-related insurance or 
other health-related coverage, discriminate on the basis 
of race, color, national origin, sex, age, or disability.

(b) Discriminatory actions prohibited. A covered 
entity shall not, in providing or administering health-
related insurance or other health-related coverage:

(1) Deny, cancel, limit, or refuse to issue or renew 
a health-related insurance plan or policy or other health-
related coverage, or deny or limit coverage of a claim, or 
impose additional cost sharing or other limitations or 
restrictions on coverage, on the basis of race, color, 
national origin, sex, age, or disability;
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(2) Have or implement marketing practices or 
benefit designs that discriminate on the basis of race, 
color, national origin, sex, age, or disability in a health-
related insurance plan or policy, or other health-related 
coverage[.]

45 C.F.R. § 92.207.

By its terms, subsection (a) simply repeats the anti-discrimination mandate 

of Section 1557.  Subsection (b) prohibits specific forms of discrimination, 

including in “benefit design[],” but does not change the fundamental requirement 

that the discrimination must be “on the basis” of disability.  

OCR’s explanation of these regulations is consistent with that view.  

Explaining both the proposed and final rule, OCR stated:

Paragraph (a) proposed a general 
nondiscrimination requirement, and paragraph (b) 
provided specific examples of prohibited actions. 
Paragraphs (b)(1) and (2) proposed to address the 
prohibition on denying, cancelling, limiting, or refusing 
to issue or renew a health-related insurance plan or policy 
or other health-related coverage, denying or limiting 
coverage of a claim, or imposing additional cost sharing 
or other limitations or restrictions, on the basis of an 
enrollee’s or prospective enrollee’s race, color, national 
origin, sex, age, or disability, and the use of marketing 
practices or benefit designs that discriminate on these 
bases.

In the proposed rule, we did not propose to require 
plans to cover any particular benefit or service, but we 
provided that a covered entity cannot have coverage that 
operates in a discriminatory manner.  For example, the 
preamble stated that a plan that covers inpatient treatment 
for eating disorders in men but not women would not be 
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in compliance with the prohibition of discrimination 
based on sex. Similarly, a plan that covers bariatric 
surgery in adults but excludes such coverage for adults 
with particular developmental disabilities would not be in 
compliance with the prohibition on discrimination based 
on disability.

81 Fed. Reg. at 31,428-29 (emphasis added) (Addendum L).

OCR’s explanation makes clear that health insurance plans are not required 

to cover any particular benefit or service in order to comply with the regulations.  

Rather, once insurers do choose to offer a benefit, they must do so on a 

nondiscriminatory basis.  In this respect, the examples provided by OCR are 

illustrative.  Insurers are free to choose what benefits or services to offer.  A 

potential violation of Section 1557 occurs only when insurers discriminate between 

protected and non-protected classes when allowing access to those services.  This 

understanding is entirely consistent with longstanding discrimination principles 

and existing law.

Additional guidance from OCR also supports Regence’s argument.  

Addressing the specific reference to “benefit design,” OCR explained:

OCR recognizes that covered entities have discretion in 
developing benefit designs and determining what specific 
health services will be covered in their health insurance 
coverage or other health coverage.  The final rule does 
not prevent covered entities from utilizing reasonable 
medical management techniques; nor does it require 
covered entities to cover any particular procedure or 
treatment.  It also does not preclude a covered entity 
from applying neutral, nondiscriminatory standards that 
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govern the circumstances in which it will offer coverage 
to all its enrollees in a nondiscriminatory manner. The 
rule prohibits a covered entity from employing benefit 
design or program administration practices that operate in 
a discriminatory manner.

Id. at 31,434 (emphasis added) (Addendum L).

When addressing the potential costs of compliance with the final regulation, 

OCR further stated:

It is important to recognize that this final rule, except in 
the area of sex discrimination, applies pre-existing 
requirements in Federal civil rights laws to various 
entities, the great majority of which have been covered 
by these requirements for years. Because Section 1557 
restates existing requirements, we do not anticipate that 
covered entities will undertake new actions or bear any 
additional costs in response to the issuance of the 
regulation with respect to the prohibition of race, color, 
national origin, age, or disability discrimination, except 
with respect to the voluntary development of a language 
access plan. However, we also note that the prohibition 
of sex discrimination is new for many covered entities, 
and we anticipate that the enactment of the regulation 
will result in changes in action and behavior by covered 
entities to comply with this new prohibition. We note that 
some of these actions will impose costs and others will 
not.

Id. at 31,446 (Addendum L).   

Thus, OCR recognized that the final rule only changed the law with respect 

to one issue:  sex discrimination as it applied to benefits related to gender 

dysphoria and transgender individuals.  See 45 C.F.R. § 92.207(b)(3)-(5).  In all 

other areas, OCR indicated that the rule “applies pre-existing requirements in 
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Federal civil rights laws,” and OCR did not anticipate new and costly changes in 

response to those requirements.  

5. Plaintiffs’ Discussion of Section 1557 Distorts the Text and Is 
Inconsistent with the Regulations. 

a. Plaintiffs’ Reliance on Broad Policy Statements of the 
Entire ACA Is Misplaced.

Plaintiffs’ interpretation of both the statutory text and regulations 

implementing Section 1557 errs in multiple respects.  First, Plaintiffs attempt to 

argue that the broad policy goals of the entire ACA—expanding access to health 

care for all Americans—should override the actual statutory text of the specific 

provision at issue.  (Op. Brief at 15-20.)  

There are two fundamental problems with this approach.  First, most of the 

quotes cited by Plaintiffs are taken out of context, involve unrelated issues or 

circumstances such as coverage for pre-existing conditions, or are general 

expressions of the policies advanced by the entire ACA.  E.g., 111 Cong. Rec. 

E462 (Mar. 23, 2010) (Op. Brief, Addendum C) (post-enactment statement 

discussing brain injuries, the definition of “essential health benefits,” and the 

direction—pursuant to 42 U.S.C. § 18022(b)(4)(B)—that the Secretary of HHS 

“not make coverage decisions, determine reimbursement rates, establish incentive 

programs, or design benefits in ways that discriminate against individuals because 

of their age, disability, or expected length of life”); 111 Cong. Rec. H1855 (Mar. 
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21, 2010) (Op. Brief, Addendum D) (discussing general goals of ACA and end of 

“discrimination” against people with “preexisting conditions”); 111 Cong. Rec. 

S13890 (Dec. 24, 2009) (Op. Brief, Addendum E) (same).  As such, they are 

entitled to little weight.  

In some cases, for example, Plaintiffs cite the requirement that an essential  

health benefits package cannot “discriminate[] based on an individual’s age, 

expected length of life, present or predicted disability, degree of medical 

dependency, quality of life, or other health conditions.”  45 C.F.R. § 156.125(a). 

(See Op. Brief at 16.)  But Plaintiffs make no claim that Washington’s (or any 

other state’s) essential health benefits package violates the ACA by not mandating 

coverage for hearing loss (or any other sensory-related condition that may be a 

disability).  And the plan at issue here is in full compliance with the ACA’s 

essential health benefits requirements, which are not discriminatory.  Neither 

Section 1557 nor the ACA requires more when it comes to mandated insurance 

benefits.   

Second, and relatedly, “vague notions of a statute’s ‘basic purpose’ are 

nonetheless inadequate to overcome the words of its text regarding the specific

issue under consideration.”  Mertens v. Hewitt Assocs., 508 U.S. 248, 261 (1993).  

That is particularly the case when dealing with “an enormously complex and 

detailed statute that resolved innumerable disputes between powerful competing 
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interests—not all in favor of potential plaintiffs.”  Id. at 262.  As the Court has 

observed:

[I]t frustrates rather than effectuates legislative intent 
simplistically to assume that whatever furthers the 
statute’s primary objective must be the law. Where, as 
here, “the language of a provision ... is sufficiently clear 
in its context and not at odds with the legislative history, 
... ‘[there is no occasion] to examine the additional 
considerations of “policy” ... that may have influenced 
the lawmakers in their formulation of the statute.’”

Rodriguez v. United States, 480 U.S. 522, 526 (1987) (per curiam) (alterations in 

original; citations omitted). 

Here, while Congress may have wanted to expand access to health care and 

ensure fair treatment for those with severe health conditions (including pre-existing 

or disabling conditions), one cannot simply import those general-purpose 

statements to the interpretive task at issue in this case.  If Congress intended to 

mandate equal coverage for all potentially disabling conditions (which would have 

involved a balancing of complex competing priorities of cost, coverage, etc.), it 

certainly could have done so expressly.  Congress did not do so. 

b. Plaintiffs Misinterpret the Omission of a Reference to the 
ADA. 

To the extent they address the text of Section 1557, Plaintiffs focus on one 

omission:  the absence of any reference to the ADA.  Plaintiffs argue that the 

exclusion of any reference to the ADA in Section 1557 evinces an intent to change 
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the benefit designs of programs, or to ensure that insurers must change their benefit 

designs to cover all potentially disabling conditions.  (Op. Brief at 20-21.)  

Although they rely on ADA case law themselves, Plaintiffs also suggest that, as a 

result of the omission, ADA case law addressing disability discrimination is 

inapposite.    

Plaintiffs’ arguments in this respect are wrong for two reasons.  First, 

Section 1557 cites four civil rights statutes that prohibit discrimination on the basis 

of race, color, national origin, sex, age, and disability in federally funded 

programs.  Each of those statutes shares the same structure, wording, and, most 

importantly, target:  the recipients of federal funding.  Section 1557 is one piece of 

a larger statutory structure designed to prevent discrimination in that context.  By 

contrast, like other civil rights statutes such as Title VII, the ADA is different in 

that its provisions apply to state and local government entities and private persons.  

Not incorporating or referring to the ADA in Section 1557 made sense, given 

Congress’s intent to apply existing discrimination standards and enforcement 

mechanisms in other federally funded programs to health programs and activities 

that received federal financial assistance as a result of the ACA.

Although the ADA is different with respect to whom it applies, case law 

discussing both the ADA and Section 504 is fully applicable when defining what 

constitutes disability discrimination.  The two statutes share the same definitions of 
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disability.  Compare 42 U.S.C. § 12102(2)(a) (ADA) with 29 U.S.C. § 705(9)(B) 

(Rehabilitation Act).  They also contain the same operative language about 

discrimination. Compare 42 U.S.C. § 12132 with 29 U.S.C. § 794(a).  Moreover, 

Congress called for a coordinated interpretation of the Rehabilitation Act and the 

ADA to “prevent[] imposition of inconsistent or conflicting standards for the same 

requirements” under the two statutes.  42 U.S.C. § 12117(b).  Courts in the Ninth 

Circuit and elsewhere have used their understanding of the Rehabilitation Act to 

interpret the ADA and vice versa.  See, e.g., Vinson v. Thomas, 288 F.3d 1145, 

1152 n.7 (9th Cir. 2002) (courts “examine cases construing claims under the ADA, 

as well as section 504 of the Rehabilitation Act, because there is no significant 

difference in the analysis of rights and obligations created by the two Acts” (citing 

Zukle v. Regents of the Univ. of Cal., 166 F.3d 1041, 1045 n.11 (9th Cir. 1999)));

McPherson v. Mich. High Sch. Athletic Ass’n, 119 F.3d 453, 460 (6th Cir. 1997) 

(“‘Because the standards under both of the acts are largely the same, cases 

construing one statute are instructive in construing the other.’” (citation omitted)).  

Contrary to Plaintiffs’ suggestion, both Rehabilitation Act and ADA cases are 

relevant because they apply the same concepts and definitions of discrimination to 

the health insurance context, and, as outlined below, they have done so without 

reference to the ADA safe harbor or to any distinction between the two statutes.  
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B. The Hearing Loss Exclusion Is Not Facially Discriminatory Because It 
Does Not Exclude Coverage on the Basis of Disability.

As discussed above, disability discrimination claims under Section 1557 are 

interpreted consistent with Section 504 of the Rehabilitation Act, which provides, 

in relevant part:

No otherwise qualified individual with a disability 
in the United States, as defined in section 705(20) of this 
title, shall, solely by reason of her or his disability, be 
excluded from the participation in, be denied the benefits 
of, or be subjected to discrimination under any program 
or activity receiving Federal financial assistance or under
any program or activity conducted by any Executive 
agency or by the United States Postal Service.

29 U.S.C. § 794(a) (emphasis added); see also Lovell v. Chandler, 303 F.3d 1039, 

1052 (9th Cir. 2002) (claim under Section 504 requires showing that plaintiff “was 

denied the benefit or services solely by reason of her handicap”).

“A facially discriminatory policy is one which on its face applies less 

favorably to a protected group.”  Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 

1048 (9th Cir. 2007) (citing Frank v. United Airlines, Inc., 216 F.3d 845, 854 (9th 

Cir. 2000)).  Plaintiffs fail to state a claim for facial discrimination because the 

Hearing Loss Exclusion does not distinguish between the disabled and non-

disabled, whether on its face or by proxy.  Every insured under the plans at issue—

whether they suffer from disabling hearing loss or any hearing loss at all—receives 

the same treatment.  
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1. Hearing Loss Is Not a Disability.

Plaintiffs’ facial discrimination theory rests on the logical fallacy that all 

persons who seek treatment for hearing loss are disabled.  Despite the Opening 

Brief’s repeated references to hearing loss as a “disabling condition” or “disabling 

trait,” it is neither.  It is a health condition that, in severe enough cases, can be 

disabling.

The Rehabilitation Act incorporates the ADA’s definition of “disability” as, 

inter alia, “a physical or mental impairment that substantially limits one or more 

major life activities.”  42 U.S.C. § 12102(1)(A); 29 U.S.C. § 705(20)(B).  In order

to conclude that the Hearing Loss Exclusion is a disability-based exclusion, the 

Court would have to find that every person who seeks hearing treatment, including 

routine hearing examinations, is disabled under this definition, but as the District 

Court correctly noted, there are “plan participants that suffer from hearing loss that 

are not disabled.”  (ER 21.)  Courts in other jurisdictions have likewise 

acknowledged this fact.  See, e.g., Santiago Clemente v. Exec. Airlines, Inc., 213 

F.3d 25, 30 (1st Cir. 2000) (finding that plaintiff’s level of hearing loss did not 

constitute a disability); Ayotte v. McPeek, No. 08-cv-02508-WJM-MJW, 2011 WL 

2531255, at *6 (D. Colo. June 24, 2011) (“[T]he Court finds that Plaintiff’s hearing 

impairment does not rise to the level of a disability under the Rehabilitation 

Act . . . .”).
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Because the Hearing Loss Exclusion classifies on the basis of a neutral 

health condition that affects the disabled and non-disabled alike, it is not facially 

discriminatory.  Plaintiffs seek to obfuscate this fact by conflating their alleged 

disability with the treatment they seek for it.  They contend that the Hearing Loss 

Exclusion is facially discriminatory because it “denies coverage to [Plaintiffs] for a 

broad range of treatment and devices based on their disabling condition while 

covering the same  treatment and devices for other health conditions.”  (Op. Brief 

at 26 (emphasis added).)  Plaintiffs do not argue that the Hearing Loss Exclusion 

denies them coverage that is extended to non-disabled insureds; instead, they assert 

facial discrimination on the grounds that they allegedly have a greater medical 

need for treatment that the policy excludes.  (Id. (alleging facial discrimination for 

exclusion of office visits for hearing loss and coverage of office visits for other 

conditions).)5 Regardless of Plaintiffs’ particular medical needs, classification by a 

medical condition shared by the disabled and non-disabled alike is not 

discriminatory on its face, and Plaintiffs’ facial discrimination theory fails.

2. The Hearing Loss Exclusion Is Not Proxy Discrimination.

Plaintiffs also contend (for the first time on appeal) that “[t]he trial court 

erred by failing to consider whether the Hearing Loss Exclusion is a form of 

5 Plaintiffs’ discussion of Choate in the section arguing facial discrimination is 
misplaced because that case addressed the availability of a disparate impact claim 
under Section 504.  469 U.S. at 309 (analyzing impact of durational limitation that 
is “neutral on its face”). 
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‘proxy discrimination.’”  (Op. Brief at 41.)6 The District Court did not consider 

this argument because Plaintiffs did not raise it, nor did they cite the two cases 

upon which they now seek to rely:  Pacific Shores Properties, LLC v. City of 

Newport Beach, 730 F.3d 1142, 1147 (9th Cir. 2013), and McWright v. Alexander,

982 F.2d 222, 228 (7th Cir. 1992).  Having failed to plead this theory or raise this 

argument and these authorities below, Plaintiffs are precluded from doing so for 

the first time now.  Dream Palace v. County of Maricopa, 384 F.3d 990, 1005 (9th 

Cir. 2004) (citing Janes v. Wal-Mart Stores, Inc., 279 F.3d 883, 888 n.4 (9th Cir. 

2002)).

Even if Plaintiffs can assert this argument on appeal, it should be rejected 

because hearing loss is not a proxy for disability and, in any event, the Hearing 

Loss Exclusion is not limited to insureds with hearing loss.  Proxy discrimination 

“arises when the defendant enacts a law or policy that treats individuals differently 

on the basis of seemingly neutral criteria that are so closely associated with the 

disfavored group that discrimination on the basis of such criteria is, constructively, 

facial discrimination against the disfavored group.”  Pac. Shores Props., 730 F.3d 

at 1160 n.23.  The association must be so close that the neutral criteria are “almost 

exclusively indicators of membership in the disfavored group.”  Id. (emphasis 

6 Although included in Plaintiffs’ disparate impact analysis, “[p]roxy 
discrimination is a form of facial discrimination.”  Pac. Shores Props., LLC v. City 
of Newport Beach, 730 F.3d 1142, 1160 n.23 (9th Cir. 2013).
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added).  As discussed above, however, hearing loss routinely affects the non-

disabled.  Hearing function often declines gradually with age, resulting in many

degrees of hearing loss that are not disabling, and other conditions, such as 

tinnitus, can result in minor hearing loss that is not disabling.  See, e.g., Mack v. 

CGI Fed., Inc., No. 1:17CV297, 2018 WL 7138861, at *1 n.1 (E.D. Va. Sept. 26, 

2018) (plaintiff pled insufficient facts to show tinnitus was disabling under ADA).

Furthermore, even if hearing loss were a proxy for disability (and it is not), 

the Hearing Loss Exclusion still would not constitute proxy discrimination because 

it applies to insureds who suffer from no hearing loss at all and are seeking only 

routine hearing examinations.  (ER 312 (Compl. ¶ 9).)  Because hearing loss 

afflicts the non-disabled and the Hearing Loss Exclusion applies to insureds 

regardless of whether they suffer from hearing loss, the exclusion does not classify 

based on criteria almost exclusively associated with the disabled.  Plaintiffs’ proxy 

discrimination theory should be rejected.

3. Medical or Scientific Evidence Is Only Required to Justify 
Exclusions Based on Protected Traits.

Plaintiffs contend that the Hearing Loss Exclusion violates the ACA because 

“blanket exclusions in ACA-regulated plans must be based upon medical and 

scientific evidence that relates to medical necessity and the standard of care for a 

particular condition.”  (Op. Brief at 48.)  Plaintiffs, however, provide no authority 

to support this assertion.  To the contrary, all of Plaintiffs’ citations support only 
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the fundamentally different point that scientific or medical justification is required 

for exclusions that classify explicitly based on a protected trait.  Because, as 

discussed above, hearing loss is neither a disability nor a proxy for any protected 

class, this argument is inapposite.

Plaintiffs’ brief repeatedly admits that scientific and medical justification is 

not required for nondiscriminatory exclusions.  (See, e.g., Op. Brief at 48 

(“[E]xclusions based upon protected traits may only be justified by medical or 

scientific evidence.”); Op. Brief at 50 (“If an insurer cannot produce a legitimate 

medical or scientific justification for a disability-based exclusion . . . , then the 

exclusion should be prohibited.”); Op. Brief at 50 (“DHHS does not identify cost 

as a possible justification for exclusions based upon protected traits.” (emphasis 

added)).)  Furthermore, the addenda cited by Plaintiffs virtually all relate to 

exclusions of transgender health services or treatment for gender dysphoria, both 

of which HHS has explicitly determined to be facial gender-based classifications.  

(Op. Brief at 48 (citing Addenda H, I, J).)

Because the Hearing Loss Exclusion does not classify on the basis of 

disability or any other protected trait, no scientific or medical evidence is necessary 

to justify the exclusion.
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C. Plaintiffs Have Not Sufficiently Pled a Claim for Disparate Impact.

Plaintiffs have also failed to state a claim for disability discrimination 

pursuant to Section 1557 under a disparate impact theory.  The Supreme Court has 

rejected “the boundless notion that all disparate-impact showings constitute prima 

facie cases under § 504.”  Choate, 469 U.S. at 299; see also Crowder v. Kitagawa,

81 F.3d 1480, 1484 (9th Cir. 1996) (“[J]udicial review over each and every 

instance of disparate impact discrimination would be overly burdensome.”).  A 

disparate impact alone is not actionable, but “an otherwise qualified handicapped 

individual must be provided with meaningful access to the benefit that the grantee 

provides.”  Choate, 469 U.S. at 301; see also Hunsaker v. Contra Costa County,

149 F.3d 1041, 1043 (9th Cir. 1998) (“Denial of ‘meaningful access’ is a necessary 

element of an actionable disparate impact claim.”).

Therefore, under the standards applicable to Section 504, as incorporated by 

Section 1557, in order to state a claim for disability discrimination under a 

disparate impact theory, Plaintiffs must allege that the Hearing Loss Exclusion has 

a disparate impact on a protected class and that the impact was so significant as to 

deny that class meaningful access to the benefit offered.  Plaintiffs’ Complaint

does not sufficiently plead either element.  It pleads no facts supporting the 

conclusory allegation that the disabled as a class are disparately impacted by the 

Hearing Loss Exclusion, and it alleges only that Regence denied Plaintiffs access 
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to adequate health care rather than to the specific benefits being offered—a 

position explicitly rejected in Choate.  Finally, accommodation of Plaintiffs’ 

proposed modification would require every insurance policy to cover every 

condition that could possibly result in disability, which would constitute a 

fundamental alteration of the insurance industry not contemplated by Section 504 

or Section 1557.

1. Plaintiffs Do Not Allege Sufficient Facts Supporting the 
Conclusion That the Hearing Loss Exclusion Disparately Impacts 
the Disabled.

Plaintiffs’ Complaint does not allege that the Hearing Loss Exclusion 

disparately impacts the disabled.  To the contrary, it clearly and repeatedly alleges 

that the Hearing Loss Exclusion discriminates on its face.  Plaintiffs twice allege 

that “[a]n explicit, categorical (or automatic) exclusion or limitation of coverage 

for all health services related to [a particular race, gender, age or disability] is 

unlawful on its face.”  (ER 313, 318 (Compl. ¶¶ 10, 38) (emphasis added).)7

Elsewhere, Plaintiffs refer to Regence’s alleged discrimination as “deliberate.”  (Id.

¶ 13.)  Finally, they repeatedly identify hearing loss, which appears explicitly in 

the exclusion, as a qualifying disability in itself.  (Id. ¶¶ 17, 22, 30, 37.)

7 Plaintiffs’ Complaint misleadingly misquotes this passage from the Federal 
Register by inserting the bracketed language, which fundamentally changes the 
meaning of the text.  The quoted statement relates solely to “health services related 
to gender transition.”  81 Fed. Reg. at 31,429 (emphasis added) (Addendum L). 
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All of these allegations are consistent with an assertion of a disparate 

treatment claim, and the Complaint contains no allegations that would support a 

finding of a disparate impact from a facially neutral policy.  It does not allege that 

the disabled (or even the hearing disabled) will be disproportionately impacted by 

a policy excluding hearing treatment for all insureds; it does not allege that 

Plaintiffs or the putative class were denied “meaningful access to the benefit” 

being provided; and it does not allege any reasonable accommodations that would 

cure the alleged discrimination.  Plaintiffs’ disparate impact theory should be 

rejected due to the lack of any supporting factual allegations.

2. The Hearing Loss Exclusion Does Not Deny Meaningful Access to 
the Benefits Offered.

In Section 504 and ADA Title II cases, “to challenge a facially neutral . . . 

policy on the ground that it has a disparate impact on people with disabilities, the 

policy must have the effect of denying meaningful access to [the] services.”  K.M. 

ex rel. Bright v. Tustin Unified Sch. Dist., 725 F.3d 1088, 1102 (9th Cir. 2013) 

(citing Crowder, 81 F.3d at 1484).  Plaintiffs contend that the Hearing Loss 

Exclusion denies them meaningful access to “the very benefits needed to 

ameliorate their disability and their legal right to a full and fair claims review and 

appeals process.”  (Op. Brief at 39.)  This argument, however, misconstrues the 

meaningful access requirement.  The Supreme Court has made clear that 

meaningful access does not require equal results or access to benefits specific to 
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the needs of the disabled, but rather equal access to the same benefits that are 

offered to the non-disabled.  Because Plaintiffs have meaningful access to the 

benefits provided by their policy, their ACA claim fails.

a. Choate Forecloses Plaintiffs’ Request for Coverage Tailored 
to Their Specific Needs Rather Than Equal Access to the 
Coverage Offered.

In Choate, the plaintiffs alleged that a change from a 20-day to 14-day 

limitation on inpatient hospital days per year in the state’s Medicaid plan violated 

Section 504 because it would disparately impact the disabled, who had a greater 

need for inpatient treatment.  469 U.S. at 289-90.  The Supreme Court, recognizing 

that applying Section 504 to “all action disparately affecting the handicapped” 

would “lead to a wholly unwieldy administrative and adjudicative burden,” struck

a balance between “the need to give effect to the statutory objectives and the desire 

to keep Section 504 within manageable bounds.”  Id. at 298-99.  The balance it 

struck was that not all disparate impacts on the disabled would be actionable, but 

“an otherwise qualified handicapped individual must be provided with meaningful 

access to the benefit that the grantee offers.”  Id. at 301 (emphasis added).

In upholding the new 14-day rule, the Court noted that the provision was 

neutral on its face and would leave both the disabled and non-disabled “with 

identical and effective . . . services fully available for their use” and so would “not 

exclude the handicapped from or deny them the benefits of the 14 days of care the 
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State has chosen to provide.”  Id. at 302 (emphasis added).  Importantly, the Court 

emphasized that the benefit being provided was not a “guarantee that each 

recipient will receive that level of health care precisely tailored to his or her 

particular needs.  Instead, the benefit provided . . . is [the] particular package of 

health care services . . . offered—not ‘adequate health care.’”  Id. at 303.

Plaintiffs here seek the same result the Court rejected in Choate.  They argue 

that they are denied meaningful access, not to the benefits being offered, but to 

additional benefits and administrative rights not provided to the non-disabled.  

Plaintiffs contend that they “are denied meaningful access to the . . . benefits that 

would ameliorate their disability” and are therefore “provided with a less effective 

package of benefits, programs and activities than other insureds, who will have 

coverage for medically necessary treatment for their conditions.”  (Op. Brief at 45-

46.)  They further argue that they are denied meaningful access to review of the 

medical necessity of their claims.  (Id. at 46-47.)  Choate, however, is clear that 

Section 504 only requires equal opportunity for participation, not “equal results” 

for everyone’s particular needs.  469 U.S. at 304.  

The Court specifically rejected the argument now raised by Plaintiffs—that 

regulations prohibit providing services that are “not as effective” for the medical 

needs of the disabled.  Id. at 304-05 (citing 45 C.F.R. § 84.4(b)).  It correctly noted 
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that the same regulation clarifies that “equally effective” means providing equal 

opportunity rather than equal results:  

This regulation, while indicating that adjustments 
to existing programs are contemplated, also makes clear 
that Tennessee is not required to assure that its 
handicapped Medicaid users will be as healthy as its 
nonhandicapped users.  Thus, to the extent respondents 
are seeking a distinct durational limitation for the 
handicapped, Tennessee is entitled to respond by 
asserting that the relevant benefit is 14 days of coverage.  
Because the handicapped have meaningful and equal 
access to that benefit, Tennessee is not obligated to 
reinstate its 20-day rule or to provide the handicapped 
with more than 14 days of inpatient coverage.

Id. at 305-06 (footnote omitted) (citing 45 C.F.R. § 84.4(b)(2)). 

Plaintiffs likewise contend that their specific medical needs entitle them to a 

level of health care services greater than what Regence offers.  Here, “the relevant 

benefit” excludes treatment for hearing loss, and because Plaintiffs have equal 

access to that benefit on the same basis as non-disabled individuals, Regence is not 

required to provide additional benefits for Plaintiffs’ specific needs.8

8 The Supreme Court’s opinion in Olmstead v. L.C. ex rel. Zimring does not change 
this analysis.  527 U.S. 581 (1999). (See also Op. Brief at 30-32.)  In that case, the 
Court held that “[u]njustified isolation [of institutionalized patients] . . . is properly 
regarded as discrimination based on disability.”  527 U.S. at 597.  It did not, 
however, change the analysis for evaluating facial discrimination or disparate 
treatment claims under Section 504.  The test for the former remains whether a 
policy classifies by disability on its face, and (as Plaintiffs admit) the test for the 
latter remains “whether the exclusion or limitation denies disabled persons 
‘meaningful access’” to the benefits being provided.  (Op. Brief at 36.)
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b. This Court and Seven Other Courts of Appeals Have 
Applied Choate to Insurance Benefit Limitations.

Of all the federal appellate opinions applying Choate, perhaps the most on 

point is the Eighth Circuit’s ruling in Krauel v. Iowa Methodist Medical Center, 95 

F.3d 674 (8th Cir. 1996).  In Krauel, the plaintiff sued her employer for, inter alia,

disability discrimination under the ADA because her plan failed to cover treatment 

for infertility.  Id. at 675-76.  The district court granted summary judgment for the 

defendant, and on appeal, the Eighth Circuit held that such a coverage limitation 

did not constitute a disability-based distinction.  Id. at 675.  Quoting with approval 

from enforcement guidance issued by the Equal Employment Opportunity 

Commission (“EEOC”), the Court noted that “‘[a] term or provision is “disability-

based” if it singles out a particular disability (e.g., deafness, AIDS, schizophrenia), 

a discrete group of disabilities (e.g., cancers, muscular dystrophies, kidney 

diseases), or disability in general (e.g., non-coverage of all conditions that 

substantially limit a major life activity).’” Id. at 677 (quoting EEOC: Interim 

Enforcement Guidance on Application of ADA to Health Insurance (June 8, 

1993), reprinted in Fair Emp’t Practice Manual (BNA) 405:7115, 7118 (“EEOC 

Guidance”) (Addendum O).  “Insurance distinctions that apply equally to all

insured employees, that is, to individuals with disabilities and to those who are 

not disabled, do not discriminate on the basis of disability.” Id. at 678 (emphasis 

added) (quoting EEOC Guidance at 405:7117) (Addendum O).
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The Eighth Circuit went on to quote other specific examples of non-

discriminatory coverage limitations cited by the EEOC:

“For example, a feature of some employer provided 
health insurance plans is a distinction between the 
benefits provided for the treatment of physical conditions 
on the one hand, and the benefits provided for the 
treatment of ‘mental/nervous’ conditions on the other.  
Typically, a lower level of benefits is provided for the 
treatment of mental/nervous conditions than is provided 
for the treatment of physical conditions.  Similarly, some 
health insurance plans provide fewer benefits for ‘eye 
care’ than for other physical conditions.  Such broad 
distinctions which apply to the treatment of a multitude 
of dissimilar conditions and which constrain individuals 
both with and without disabilities, are not distinctions 
based on disability.  Consequently, although such 
distinctions may have a greater impact on certain 
individuals with disabilities, they do not intentionally 
discriminate on the basis of disability and do not violate 
the ADA.”

Id. (quoting EEOC Guidance at 405:7118) (Addendum O).  The Court held that the 

exclusion of infertility treatment did not discriminate on the basis of disability 

because it “does not single out a particular group of disabilities, allowing coverage 

for some individuals with infertility problems, while denying coverage to other 

individuals with infertility problems.  Rather, [it] applies equally to all individuals, 

in that no one participating in the Plan receives coverage for treatment of infertility 

problems.”  Id.

This Court expressly adopted the reasoning of Choate and Krauel in Weyer 

v. Twentieth Century Fox Film Corp., 198 F.3d 1104, 1116 (9th Cir. 2000).  The 
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plaintiff asserted disability discrimination under the ADA based on “an insurance

policy that gives different levels of benefits to those with different types of 

disabilities”—in that case, mental versus physical health issues.  Id. The Court 

held that “there is no discrimination under the Act where disabled individuals are 

given the same opportunity as everyone else, so insurance distinctions that apply 

equally to all employees cannot be discriminatory.”  Id.

The Court noted that its holding is consistent with opinions from seven other 

federal Courts of Appeals.  Id.9 The District of Columbia Circuit, in Modderno, 82 

F.3d at 1061, reached the same conclusion in a case brought under Section 504, 

undercutting Plaintiffs’ argument that these cases turn on the ADA’s “safe harbor” 

provision.  (Op. Brief at 20, 44.) See also P.C. v. McLaughlin, 913 F.2d 1033, 1041 

(2d Cir. 1990) (“[T]he law governing § 504 did not clearly establish an obligation 

to meet [the plaintiff’s] particular needs vis-a-vis the needs of other handicapped 

individuals, but mandated only that the services provided to nonhandicapped 

individuals not be denied [the plaintiff] because he is handicapped.”).

9 Citing Kimber v. Thiokol Corp., 196 F.3d 1092 (10th Cir. 1999); Rogers v. Dep’t 
of Health & Envtl. Control, 174 F.3d 431 (4th Cir. 1999); Ford v. Schering-Plough 
Corp., 145 F.3d 601, 608 (3d Cir. 1998); Parker v. Metro. Life Ins. Co., 121 F.3d 
1006, 1019 (6th Cir. 1997); EEOC v. CNA Ins. Cos., 96 F.3d 1039, 1044 (7th Cir. 
1996); Krauel,  95 F.3d at 678; Modderno v. King, 82 F.3d 1059, 1061 (D.C. Cir. 
1996).
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Plaintiffs contend that Weyer does not apply to claims under Section 1557 

because “Congress has now ‘spoken more plainly’” that it intends “to control 

which coverages ha[ve] to be offered.”  (Op. Brief at 44 (quoting Weyer, 198 F.3d 

at 1116).)  As discussed in Part VIII.A.2, supra, though the ACA generally 

requires coverage of certain essential health benefits, it does not do so through 

Section 1557, which was intended to accomplish a different purpose.  Furthermore, 

the lack of clear direction from Congress was an independent ground for this 

Court’s decision in Weyer—separate from the determination that across-the-board 

insurance limitations are not discriminatory.  Weyer, 198 F.3d at 1116.

Crowder also does not support Plaintiffs’ argument.  81 F.3d 1480.  In that 

case, the Court held that the application of Hawaii’s quarantine policy to guide 

dogs discriminated against the visually impaired because it denied the disabled 

“meaningful access to state services, programs, and activities while such services, 

programs, and activities remain open and easily accessible by others.”  Id. at 1484.  

Because the policy prevented visually impaired individuals who use a guide dog 

from even entering the state, it denied them meaningful access to the various 

services and benefits that the state provides.  Here, however, the benefits that 

Regence provides are the policy benefits themselves, which do not include 

coverage subject to the Hearing Loss Exclusion.  Unlike the state benefits in 

Crowder, Regence’s policy benefits are equally available to both the disabled and 
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non-disabled.  Furthermore, Crowder does not involve the provision of health care 

or insurance benefits.  The Supreme Court’s opinion in Choate and this Court’s 

opinion in Weyer are more analogous to this case and control the analysis.  

Because the Hearing Loss Exclusion applies equally to all insureds and Plaintiffs 

have not pleaded facts demonstrating that they were denied meaningful access to 

their policy benefits, the District Court’s order should be affirmed.

3. Plaintiffs’ Proposed Remedy Would Fundamentally Alter the 
Price and Availability of Insurance.

The Hearing Loss Exclusion does not discriminate on the basis of disability 

for the additional reason that accommodation of Plaintiffs’ alleged disability by 

mandating insurance coverage for their particular health needs would be an 

unreasonable and fundamental alteration to the way in which insurers price and 

provide insurance to their members.  Plaintiffs seek to enjoin Regence from 

applying the Hearing Loss Exclusion—thereby mandating that Regence provide 

full coverage for routine hearing examinations, programs and treatment for hearing 

loss, and surgery and services related to the implantation of non-cochlear hearing 

aids.  If exclusion of a facially neutral health condition is discriminatory just 

because it can sometimes be disabling, insurers would be required to cover every 

such condition.  The Court should reject Plaintiffs’ attempt to force such a 

consequential change on the insurance industry.
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“An organization that receives federal funds violates § 504 if it denies 

qualified individuals with a disability a reasonable accommodation that the 

individual needs in order to enjoy meaningful access to the benefits of public 

services.” Mark H. v. Hamamoto, 620 F.3d 1090, 1097 (9th Cir. 2010) (citing 

Choate, 469 U.S. at 301-02).  A proposed accommodation is not reasonable if the 

defendant “‘can demonstrate that making the modifications would fundamentally 

alter the nature of the service, program, or activity.’”  McGary v. City of Portland,

386 F.3d 1259, 1266 (9th Cir. 2004) (quoting 28 C.F.R. § 35.130(b)(7)).

The Supreme Court in Choate rejected the plaintiffs’ similar request in that 

case:  

Section 504 does not require the State to alter this 
definition of the benefit being offered simply to meet the 
reality that the handicapped have greater medical needs.  
To conclude otherwise would be to find that the 
Rehabilitation Act requires States to view certain 
illnesses, i.e., those particularly affecting the 
handicapped, as more important than others and more 
worthy of cure through government subsidization.

Choate, 469 U.S. at 303-04.

Likewise here, requiring coverage of treatment for hearing loss simply 

because the disabled allegedly have a greater medical need for it would effectively 

compel coverage of treatment for every medical condition that could conceivably 

result in disability in severe enough cases.  This would rewrite, by judicial decree, 

every insurance contract and result in exactly the “wholly unwieldy administrative 
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and adjudicative burden” the Court sought to avoid with its balancing of competing 

interests in Choate. Id. at 298.  “[S]uch a requirement, if it existed, would 

destabilize the insurance industry in a manner definitely not intended by Congress  

. . . .”  Ford, 145 F.3d at 608.

IX. CONCLUSION

For the reasons above, Regence respectfully requests that the Court affirm 

the District Court’s order.

DATED:  March 25, 2019 Respectfully submitted, 

STOEL RIVES LLP

By:/s/ Brad S. Daniels
MAREN R. NORTON, WSBA NO. 35435
BRAD S. DANIELS, WSBA NO. 46031
600 University Street, Suite 3600
Seattle, WA  98101
Telephone:  206.624.0900

Attorneys for Defendants/Appellees 

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 57 of 202



- 47 - 
100262422.9 0027496-00127  

STATEMENT OF RELATED CASES

Pursuant to Ninth Circuit Rule 28-2.6, Appellants hereby inform the Court 

of the related case on appeal to this Court in Schmitt v. Kaiser Foundation Health 

Plan of Washington, Ninth Circuit Case No. 18-35846.  Schmitt is related to the 

case at bar because the two cases raise the same or closely related issues.  In both 

cases, the plaintiffs allege that they suffer from disabling hearing loss and that the 

defendants’ exclusions of coverage for routine hearing examinations and treatment 

of hearing loss discriminates against them on the basis of disability under Section 

1557 of the ACA.  In Schmitt, as in this case, the United States District Court for 

the Western District of Washington dismissed the plaintiffs’ complaint pursuant to 

Fed. R. Civ. P. 12(b)(6) for failure to state a claim.
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(2) Assessment for determining eligibility and vocational rehabilitation needs

(A)(i)

(I)

(II)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 69 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 3

(ii)

(B)

(i)

(ii)

(I)

(II)

(iii)

(iv)

(v)

(C)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 70 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 4

(D)

(3) Assistive technology terms

(A) Assistive technology

(B) Assistive technology device

(C) Assistive technology service

(i)

(ii)

(4) Community rehabilitation program

(A)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 71 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 5

(B)

(C)

(D)

(E)

(F)

(G)

(H)

(I)

(J)

(K)

(L)

(M)

(N)

(O)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 72 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 6

(P)

(Q)

(R)

(5) Competitive integrated employment

(A)

(i)

(I)(aa)

(bb)

(II)

(ii)

(B)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 73 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 7

(C)

(6) Construction; cost of construction--

(A) Construction

(i)

(ii)

(iii)

(B) Cost of construction

(7) Customized employment

(A)

(B)

(i)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 74 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 8

(ii)

(iii)

(iv)

(8) Designated State agency; designated State unit--

(A) Designated State agency

(B) Designated State unit

(i)

(ii)

(9) Disability

(A)

(B)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 75 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 9

(10) Drug and illegal use of drugs

(A) Drug

(B) Illegal use of drugs

(11) Employment outcome

(A)

(B)

(C)

(12) Establishment of a community rehabilitation program

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 76 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 10

(13) Extended services

(A)

(B)

(C)

(14) Federal share

(A) In general

(B) Exception

(C) Relationship to expenditures by a political subdivision

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 77 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 11

(15) Governor

(16) Impartial hearing officer

(A) In general

(i)

(ii)

(iii)

(iv)

(v)

(B) Construction

(17) Independent living core services

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 78 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 12

(A)

(B)

(C)

(D)

(E)

(i)

(ii)

(iii)

(18) Independent living services

(A)

(B)(i)

(ii)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 79 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 13

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 80 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 14

(xv)

(xvi)

(xvii)

(xviii)

(xix)

(xx)

(xxi)

(19) Indian; American Indian; Indian American; Indian tribe

(A) In general

(B) Indian tribe

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 81 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 15

(20) Individual with a disability

(A) In general

(i)

(ii)

(B) Certain programs; limitations on major life activities

(C) Rights and advocacy provisions

(i) In general; exclusion of individuals engaging in drug use

(ii) Exception for individuals no longer engaging in drug use

(I)

(II)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 82 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 16

(III)

(iii) Exclusion for certain services

(iv) Disciplinary action

(v) Employment; exclusion of alcoholics

(D) Employment; exclusion of individuals with certain diseases or infections

(E) Rights provisions; exclusion of individuals on basis of homosexuality or bisexuality

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 83 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 17

(i)

(ii)

(F) Rights provisions; exclusion of individuals on basis of certain disorders

(i)

(ii)

(iii)

(G) Individuals with disabilities

(21) Individual with a significant disability

(A) In general

(i)

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 84 of 202



§ 705. Definitions, 29 USCA § 705

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 18

(ii)
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(4) Premium adjustment percentage

(d) Levels of coverage

(1) Levels of coverage defined

(A) Bronze level

(B) Silver level

(C) Gold level

(D) Platinum level
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(2) Actuarial value

(A) In general

(B) Employer contributions

(C) Application

(3) Allowable variance

(4) Plan reference

(e) Catastrophic plan
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(1) In general

(A)

(B)

(i)

(ii)

(2) Individuals eligible for enrollment

(A)

(B)

(i)

(ii)

(3) Restriction to individual market
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(f) Child-only plans

(g) Payments to Federally-qualified health centers

CREDIT(S)

End of Document
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United States Code Annotated
Title 42. The Public Health and Welfare 

Chapter 157. Quality Affordable Health Care for All Americans
Subchapter VI. Miscellaneous Provisions

42 U.S.C.A. § 18116

§ 18116. Nondiscrimination

Effective: March 23, 2010

Currentness

(a) In general

(b) Continued application of laws

(c) Regulations

CREDIT(S)
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Washington Administrative Code
Title 284. Insurance Commissioner, Office of

Chapter 284-43. Health Carriers and Health Plans (Refs & Annos) 
Subchapter H. Health Plan Benefits

WAC 284-43-5640 

284-43-5640. Essential health benefit categories.

Currentness
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Diagnostic and Statistical Manual 
of Mental Disorders (DSM)
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Supplementation:
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Top 11 EHB Benefits by State – 2017 and Later

State Acupuncture Autism* Bariatric 

surgery

Chiropractic 

care

Durable 

medical

equipment

Hearing  

aids

Infertility Routine

foot care

TMJ Transplants 

and travel

Wigs

AL No Yes No Yes Yes No No No No
Transplant – Yes

No
Travel – No

AK Yes Yes No Yes Yes No No No No
Transplant – Yes

No
Travel – Yes

AZ No
Yes 

(includes  
ABA Therapy)

Yes Yes Yes Yes Yes No Yes
Transplant – Yes

Yes
Travel – Yes

AR No
Yes 

(includes  
ABA Therapy)

No Yes Yes

Yes  
(Includes
Cochlear 
Implants)

Yes No Yes

Transplant – Yes

No

Travel – No

CA Yes
Yes 

(includes  
ABA Therapy)

Yes No Yes

Cochlear
Implant – Yes No No Yes

Transplant – Yes
No

Travel – NoOther – No

CO No
Yes 

(includes  
ABA Therapy)

Yes Yes Yes
Yes (under 

Age 18)
Yes No Yes

Transplant – Yes
No

Travel – Yes

INFORMED ON REFORM

ESSENTIAL HEALTH BENEFITS: 
BENCHMARK PLAN COMPARISON
2017 AND LATER

Each State has had the option to select a new benchmark plan for plan years on and after 1/1/2017, and all 
benefits included in the benchmark plan are considered to be an Essential Health Benefit (EHB). Benefits that 
are considered to be EHB cannot include annual and/or lifetime dollar maximums. Large group clients do not 
have to cover any benefits defined as EHB, but if they do, they cannot impose annual and/or lifetime dollar  
limits. Additionally, effective on or after 1/1/2017, for any plan that covers an EHB service both in-network  
and out-of-network, the annual/lifetime dollar limits are prohibited on that EHB service both in-network and  
out-of-network. Depending on which State a client has selected as their EHB State, annual and/or lifetime  
dollar limits may need to be removed for any benefit defined as EHB for that State.

   ›  Self-funded group clients can choose which state to use as their EHB State.

   ›  Insured-group clients’ EHB State must be the same as the clients’ contract/situs State, except for HMO  
plans which must follow the HMO plan state.

The following chart compares the benchmark plans of each State for the top 11 benefits that most commonly  
include annual or lifetime dollar limits. This chart is not all inclusive. Additional benefits are considered EHB  
in each state. The below information is based on the new 2017 benchmark plan documents as well as state  
mandates enacted prior to 1/1/2012.
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EHB benchmark plan comparison – 2017 and later 

Top 11 EHB Benefits by State – 2017 and Later

State Acupuncture Autism* Bariatric 

surgery

Chiropractic 

care

Durable 

medical

equipment

Hearing  

aids

Infertility Routine

foot care

TMJ Transplants 

and travel

Wigs

CT No
Yes 

(includes  
ABA Therapy)

No Yes Yes
Yes (through 

Age 12)
Yes No Yes

Transplant – Yes
Yes

Travel – Yes

DC No Yes No Yes Yes No Yes No Yes
Transplant – Yes

Yes
Travel – Yes

DE No
Yes 

(includes  
ABA Therapy)

Yes Yes Yes
Yes (under 

Age 24)
No No Yes

Transplant – Yes
Yes

Travel – Yes

FL No
Yes 

(includes  
ABA Therapy)**

No Yes Yes No No No Yes
Transplant – Yes

No
Travel – No

GA No Yes No Yes Yes

Cochlear 
Implant – Yes Yes No Yes

Transplant – Yes
No

Travel – YesOther – No

HI No Yes Yes No Yes Yes Yes No No
Transplant – Yes

No
Travel – No

ID No No No Yes Yes No No No No
Transplant – Yes

No
Travel – Yes

IL No
Yes 

(includes  
ABA Therapy)

Yes Yes Yes

Bone 
Anchored – 

Yes
Yes No Yes

Transplant – Yes

No
Other – Yes 
(under age 

18)
Travel – Yes

IN No
Yes 

(includes  
ABA Therapy)

No Yes Yes No No No Yes
Transplant – Yes

Yes
Travel – Yes

IA No Yes Yes Yes Yes No Yes No Yes
Transplant – Yes

No
Travel – No

KS No No No Yes Yes

Bone
Anchored – 

Yes Yes No Yes

Transplant – Yes

No

Travel – No
Other – No

KY No
Yes 

(includes  
ABA Therapy)

No Yes Yes

Cochlear
Implant – Yes

No No Yes

Transplant – Yes

Yes
Yes (under

Age 18)
Travel – No

LA No
Yes 

(includes  
ABA Therapy)

No Yes Yes
Yes (through 

Age 17)
No No No

Transplant – Yes
No

Travel – No

ME No
Yes 

(includes  
ABA Therapy)

Yes Yes Yes
Yes (through 

Age 18)
No No No

Transplant – Yes
No

Travel – No

MD Yes Yes Yes Yes Yes

Cochlear
Implant – Yes

Yes No Yes

Transplant – Yes

Yes
Yes (under

Age 18)
Travel – Yes

MA No
Yes 

(includes  
ABA Therapy)

No Yes Yes
Yes (through 

Age 21)
Yes No Yes

Transplant – Yes
Yes

Travel – No
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Top 11 EHB Benefits by State – 2017 and Later

State Acupuncture Autism* Bariatric 

surgery

Chiropractic 

care

Durable 

medical

equipment

Hearing  

aids

Infertility Routine

foot care

TMJ Transplants 

and travel

Wigs

MI No Yes Yes Yes Yes Yes Yes No Yes
Transplant – Yes

No
Travel – No

MN No No No Yes Yes

Yes (through 
Age 18) 

(includes Bone 
Anchored)

Yes No Yes

Transplant – Yes

Yes

Travel – No

MS No No No Yes Yes No No No Yes
Transplant – Yes

No
Travel – Yes

MO No
Yes 

(includes  
ABA Therapy)

No Yes Yes

Cochlear 
Implant – Yes

Yes No Yes

Transplant – Yes

YesOther – Yes 
for Newborns 

Only
Travel – Yes

MT No
Yes 

(includes 
ABA Therapy)

No Yes Yes No Yes No Yes
Transplant – Yes

No
Travel – Yes

NE No No No Yes Yes

Cochlear
Implant – Yes No No Yes

Transplant – Yes
No

Travel – NoOther - No

NV No
Yes 

(includes 
ABA Therapy)

Yes Yes Yes Yes Yes No Yes
Transplant – Yes

No
Travel – Yes

NH No
Yes 

(includes 
ABA Therapy)

Yes Yes Yes Yes Yes No Yes
Transplant – Yes

Yes
Travel – No

NJ Yes
Yes 

(includes 
ABA Therapy)

No Yes Yes

Yes (through 
Age 15) 

(includes Bone 
Anchored)

Yes No Yes
Transplant – Yes

No
Travel – No

NM Yes
Yes 

(includes 
ABA Therapy)

Yes Yes Yes
Yes (through 

Age 21)
No No Yes

Transplant – Yes
No

Travel – Yes

NY No
Yes 

(includes 
ABA Therapy)

Yes Yes Yes

Yes 
(Includes 

bone
anchored)

Yes No No
Transplant – Yes

Yes
Travel – No

NC No No Yes Yes Yes
Yes (through 

Age 22)
Yes No Yes

Transplant – Yes
No

Travel – Yes

ND No No Yes Yes Yes No No No Yes
Transplant – Yes

No
Travel – No

OH No No No Yes Yes

Cochlear 
Implant – Yes No No Yes

Transplant – Yes
Yes

Travel – YesOther – No

OK No Yes No No Yes
Yes (under 

Age 19)
No No No

Transplant – Yes
Yes

Travel – No

OR No
Yes 

(includes 
ABA Therapy)

No No Yes

Yes (under 
Age 18) (18+ 
if enrolled in 

School)

No No No
Transplant – Yes

Yes
Travel – Yes

PA No
Yes 

(includes 
ABA Therapy)

No Yes Yes No Yes No No
Transplant – Yes

No
Travel – Yes
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EHB benchmark plan comparison – 2017 and later

Top 11 EHB Benefits by State – 2017 and Later

State Acupuncture Autism* Bariatric 

surgery

Chiropractic 

care

Durable 

medical

equipment

Hearing  

aids

Infertility Routine

foot care

TMJ Transplants 

and travel

Wigs

PR** No Yes Yes Yes Yes No No Yes No
Transplant – Yes

No
Travel – No

RI No No Yes Yes Yes
Yes (under 

age 19)
Yes No No

Transplant – Yes
Yes

Travel – No

SC No
Yes 

(includes 
ABA Therapy)

No Yes Yes

Yes – Cleft 
Lip/Palate 

Only No No No

Transplant – Yes

No

Travel – NoNo – Other
Diagnoses

SD No No Yes Yes Yes No No No Yes
Transplant – Yes

No
Travel – No

TN No Yes No Yes Yes
Yes (under 

Age 18)
Yes No Yes

Transplant – Yes
No

Travel – Yes

TX No
Yes 

(includes 
ABA Therapy)

No Yes Yes Yes No No Yes
Transplant – Yes

No
Travel – No

UT No No No No Yes No No No No
Transplant – Yes

No
Travel – No

VT No
Yes 

(includes 
ABA Therapy)

Yes Yes Yes No Yes No Yes
Transplant – Yes

Yes
Travel – Yes

VI*** Yes No Yes Yes Yes
Yes (includes 

Bone 
Anchored)

Yes Yes Yes
Transplant – Yes

Yes
Travel – No

VA No No No Yes Yes

Cochlear 
Implant – Yes Yes No Yes

Transplant – Yes
Yes

Travel – YesOther – No

WA Yes No No Yes Yes

Cochlear 
Implant – Yes No No Yes

Transplant – Yes
No

Travel – NoOther – No

WV No
Yes 

(includes 
ABA Therapy)

Yes Yes Yes No No No Yes
Transplant – Yes

No
Travel – Yes

WI No
Yes 

(includes 
ABA Therapy)

No Yes Yes

Yes (under 
Age 18) 

(includes 
Bone 

Anchored)

Yes No Yes

Transplant – Yes

No

Travel – No

WY No No Yes Yes Yes No No No No
Transplant – Yes

No
Travel – No

 * Autism - Since ABA Therapy is a behavioral service, Federal Mental Health Parity regulations prohibit age limits, visit limits or  
annual/lifetime dollar limits for ABA Therapy even when it is not considered an EHB service.

 ** For Individual Family Plans business in Florida, ABA therapy will not be treated as EHB. Coverage of some short term rehabilitation services for autism  
(e.g. physical therapy, speech therapy, occupational therapy) may continue to be required in accordance with federal mental health  
and substance use disorder parity. 

 *** Initial guidance stated that EHB no longer applies to Puerto Rico and the Virgin Islands. However, it has since been determined that EHB does apply. Because there are no new benchmark 
plans for these territories, Cigna will continue to use the 2014 benchmark plans to identify benefits as EHB until HHS releases further guidance. 

“Cigna” and the “Tree of Life” logo are registered service marks of Cigna Intellectual Property, Inc., licensed for use by Cigna Corporation and its operating subsidiaries. All products and services are 
provided by or through such operating subsidiaries and not by Cigna Corporation. Such operating subsidiaries include Connecticut General Life Insurance Company, Cigna Health and Life Insurance 
Company, Cigna Behavioral Health, Inc., Cigna Health Management, Inc., and HMO or service company subsidiaries of Cigna Health Corporation and Cigna Dental Health, Inc. All models are used 
for illustrative purposes only.

896110 d  01/17     © 2017 Cigna. Some content provided under license.
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81 FR 31375-01, 2016 WL 2866668(F.R.)
RULES and REGULATIONS

DEPARTMENT OF HEALTH AND HUMAN SERVICES
Office of the Secretary 

45 CFR Part 92
RIN 0945-AA02

Nondiscrimination in Health Programs and Activities

Wednesday, May 18, 2016

*31376

DATES: Effective Date: This rule is effective July 18, 2016.
Applicability Dates: The provisions of this rule are generally applicable on the date the rule is effective, except to 
the extent that provisions of this rule require changes to health insurance or group health plan benefit design 
(including covered benefits, benefits limitations or restrictions, and cost-sharing mechanisms, such as 
coinsurance, copayments, and deductibles), such provisions, as they apply to health insurance or group health 
plan benefit design, have an applicability date of the first day of the first plan year (in the individual market, policy 
year) beginning on or after January 1, 2017. 

Electronic Access

I. Background
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Summary of Regulatory Changes

Nondiscrimination in Health-Related Insurance and Other Health-Related Coverage (§ 92.207)

*31429
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Summary of Regulatory Changes
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Employer Liability for Discrimination in Employee Health Benefit Programs (§ 92.208)
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Summary of Regulatory Changes

Nondiscrimination on the Basis of Association (§ 92.209)
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Summary of Regulatory Changes

Subpart D—Procedures

Enforcement Mechanisms (§ 92.301)
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*31441

Summary of Regulatory Changes

Procedures for Health Programs and Activities Conducted by Recipients and State-Based Marketplaces (§ 92.302)
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Summary of Regulatory Changes

Procedures for Health Programs and Activities Administered by the Department (§ 92.303)
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Summary of Regulatory Changes

Information Collection Requirements
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Regulatory Impact Analysis

I. Introduction

A. Executive Orders 12866 and 13563

B. The Need for a Regulation
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C. Examples of Covered Entities and Health Programs or Activities Under the Final Regulation

1. Examples of Covered Entities With a Health Program or Activity, Any Part of Which Receives Federal Financial
Assistance From the Department
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2. Examples of Health Programs or Activities Conducted by the Department

3. Examples of Entities Established Under Title I of the ACA

II. Costs
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H.R. REP. 101-485(I), H.R. REP. 101-485, H.R. Rep. No. 485(I), 101ST Cong., 2ND Sess. 1990, 1990 
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Notice Concerning The 
Americans With 
Disabilities Act 
Amendments Act Of 
2008

The Americans with Disabilities 
Act (ADA) Amendments Act of 
2008 was signed into law on 
September 25, 2008 and 
becomes effective January 1, 
2009. Because this law makes 
several significant changes, 
including changes to the 
definition of the term "disability," 
the EEOC will be evaluating the 
impact of these changes on this 
document and other publications. 
See the list of specific changes to 
the ADA made by the ADA 
Amendments Act.

The U.S. Equal Employment Opportunity Commission

EEOC NOTICE 
Number 915.002  
Date 6/8/93 

1.     SUBJECT:  Interim Enforcement Guidance on the application of       
the Americans with Disabilities Act of 1990 to disability-based  
distinctions in employer provided health insurance. 

2.     PURPOSE:  This interim enforcement guidance sets forth the       
Commission's position on the application of the Americans with       
Disabilities Act to disability-based distinctions in employer       
provided health insurance. 

3.     EFFECTIVE DATE:  Upon issuance. 

4.     EXPIRATION DATE:  As an exception to EEOC Order 205.001,       
Appendix B, Attachment 4, � a(5), this Notice will remain in       
effect until rescinded or superseded.  

5.     ORIGINATOR:  Americans with Disabilities Act Division,       
Office of Legal Counsel. 

6.     INSTRUCTIONS:  This enforcement guidance is to be used on an   
interim basis until the Commission issues final guidance after  
publication for notice and comment.  File after [     ] of Volume II  
of the Compliance Manual.  

7.     SUBJECT MATTER: 

I.     INTRODUCTION 

     The interplay between the nondiscrimination principles of the  
ADA and employer provided health insurance, which is predicated on  
the ability to make health-related distinctions, is both unique and  
complex.  This interplay is, undoubtedly, most complex when a health  
insurance plan contains distinctions that are based on disability.   
The purpose of this interim guidance is to assist Commission  
investigators in analyzing ADA charges which allege that a  
disability-based distinction in the terms or provisions of an  
employer provided health insurance plan violates the ADA.1  This  
interim guidance does not address the application of the ADA to other  
issues arising in the context of employer provided health insurance.   
Nor does it address the application of the ADA to other types of  
"fringe benefits," such as employer provided pension plans, life  
insurance, and disability insurance.  These subjects will be  
addressed in future documents. 

II.  BACKGROUND AND LEGAL FRAMEWORK 

     The ADA provides that it is unlawful for an employer2 to  
discriminate on the basis of disability against a qualified  
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individual with a disability in regard to "job application  
procedures, the hiring, advancement, or discharge of employees,  
employee compensation, job training, and other terms, conditions, and  
privileges of employment."  42 U.S.C. � 12112(a).  Section  
1630.4 of the Commission's regulations implementing the employment  
provisions of the ADA further provides, in pertinent part, that it is  
unlawful for an employer to discriminate on the basis of disability  
against a qualified individual with a disability in regard to  
"[f]ringe benefits available by virtue of employment, whether or not  
administered by the [employer]."  29 C.F.R.  
� 1630.4(f).  Employee benefit plans, including health insurance  
plans provided by an employer to its employees, are a fringe benefit  
available by virtue of employment.  Generally speaking, therefore,  
the ADA prohibits employers from discriminating on the basis of  
disability in the provision of health insurance to their employees. 

     The ADA also prohibits employers from indirectly discriminating  
on the basis of disability in the provision of health insurance.   
Employers may not enter into, or participate in, a contractual or  
other arrangement or relationship that has the effect of  
discriminating against their own qualified applicants or employees  
with disabilities.  42 U.S.C. � 12112(b)(2); 29 C.F.R.  
� 1630.6(a).  Contractual or other relationships with  
organizations that provide fringe benefits to employees are expressly  
included in this prohibition.  42 U.S.C. � 12112(b)(2); 29  
C.F.R. � 1630.6(b).  This means that an employer will be liable  
for any discrimination resulting from a contract or agreement with an  
insurance company, health maintenance organization (HMO), third party  
administrator  

(TPA), stop-loss carrier, or other organization to provide or  
administer a health insurance plan on behalf of its employees. 

     Another provision of the ADA makes it unlawful for an employer  
to limit, segregate, or classify an applicant or employee in a way  
that adversely affects his or her employment opportunities or status  
on the basis of disability.  42 U.S.C. � 12112(b)(1); 29 C.F.R.  
� 1630.5.  Both the legislative history and the interpretive  
Appendix to the regulations indicate that this prohibition applies to  
employer provided health insurance.  S. Rep. No. 116, 101st Cong.,  
1st Sess. (Senate Report) (1989) at 28-29; H.R. Rep. No. 485 part 2,  
101st Cong., 2nd Sess. (House Labor Report) (1990) at 58-59; H.R.  
Rep. No. 485 part 3, 101st Cong., 2nd Sess. (House Judiciary Report)  
(1990) at 36; Appendix to 29 C.F.R. � 1630.5.   

       Several consequences result from the application of these  
statutory provisions.  First, disability-based insurance plan  
distinctions are permitted only if they are within the protective  
ambit of section 501(c) of the ADA. (See the discussion in Section  
III, infra.)  Second, decisions about the employment of an individual  
with a disability cannot be motivated by concerns about the impact of  
the individual's disability on the employer's health insurance plan.   
Appendix to 29 C.F.R. � 1630.15(a).  Third, employees with  
disabilities must be accorded "equal access" to whatever health  
insurance the employer provides to employees without disabilities.   
See Appendix to 29 C.F.R. � 1630.16(f).  Fourth, in view of the  
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statute's "association provision," 42 U.S.C. � 12112(b)(4); 29  
C.F.R. � 1630.8, it would violate the ADA for an employer to  
make an employment decision about any person, whether or not that  
person has a disability, because of concerns about the impact on the  
health insurance plan of the disability of someone else with whom  
that person has a relationship.   

     As previously noted, this interim guidance is devoted solely to  
the ADA implications of disability-based health insurance plan  
distinctions.  The ADA implications of other issues arising in the  
context of employer provided health insurance will be addressed in  
future guidance.  

III.  DISABILITY-BASED DISTINCTIONS 

     A.  Framework of Analysis 

     Whenever it is alleged that a health-related term or provision  
of an employer provided health insurance plan violates the ADA, the  
first issue is whether the challenged term or provision is, in fact,  
a disability-based distinction.  If the Commission determines that a  
challenged health insurance plan term or provision is a disability- 
based distinction, the respondent will be required to prove that that  
disability-based distinction is within the protective ambit of  
section 501(c) of the ADA.  

      In pertinent part, section 501(c) permits employers, insurers,  
and plan administrators to establish and/or observe the terms of an  
insured3 health insurance plan that is "bona fide,"4 based on  
"underwriting risks, classifying risks, or administering such risks  
that are based on or not inconsistent with State law," and that is  
not being used as a "subterfuge" to evade the purposes of the ADA.   
Section 501(c) likewise permits employers, insurers, and plan  
administrators to establish and/or observe the terms of a "bona fide"  
self-insured health insurance plan that is not used as  
a "subterfuge."  42 U.S.C. � 12201(c).  The text of section  
501(c) is incorporated into � 1630.16(f) of the Commission's  
regulations.5          
     Consequently, if the Commission determines that the challenged  
term or provision is a disability-based distinction, the respondent  
will be required to prove that: 1) the health insurance plan is  
either a bona fide insured health insurance plan that is not  
inconsistent with state law, or a bona fide self-insured health  
insurance plan;6 and 2) the challenged disability-based distinction  
is not being used as a subterfuge.  If the respondent so  
demonstrates, the Commission will conclude that the challenged  
disability-based distinction is within the protective ambit of  
section 501(c) and does not violate the ADA.  If, on the other hand,  
the respondent is unable to make this two-pronged demonstration, the  
Commission will conclude that the respondent has violated the ADA. 

     B.  What Is a Disability-Based Distinction? 

     It is important to note that not all health-related plan  
distinctions discriminate on the basis of disability.  Insurance  
distinctions that are not based on disability, and that are applied  
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equally to all insured employees, do not discriminate on the basis of  
disability and so do not violate the ADA.7   

     For example, a feature of some employer provided health  
insurance plans is a distinction between the benefits provided for  
the treatment of physical conditions on the one hand, and the  
benefits provided for the treatment of "mental/nervous" conditions on  
the other.  Typically, a lower level of benefits is provided for the  
treatment of mental/nervous conditions than is provided for the  
treatment of physical conditions.  Similarly, some health insurance  
plans provide fewer benefits for "eye care" than for other physical  
conditions.  Such broad distinctions, which apply to the treatment of  
a multitude of dissimilar conditions and which constrain individuals  
both with and without disabilities, are not distinctions based on  
disability.  Consequently, although such distinctions may have a  
greater impact on certain individuals with disabilities, they do not  
intentionally discriminate on the basis of disability8 and do not  
violate the ADA.9  

     Blanket pre-existing condition clauses that exclude from the  
coverage of a health insurance plan the treatment of conditions that  
pre-date an individual's eligibility for benefits under that plan  
also are not distinctions based on disability, and do not violate the  
ADA.  Universal limits or exclusions from coverage of all  
experimental drugs and/or treatments, or of all "elective surgery,"  
are likewise not insurance distinctions based on disability.   
Similarly, coverage limits on medical procedures that are not  
exclusively, or nearly exclusively, utilized for the treatment of a  
particular disability are not distinctions based on disability.   
Thus, for example, it would not violate the ADA for an employer to  
limit the number of blood transfusions or X-rays that it will pay  
for, even though this may have an adverse effect on individuals with  
certain disabilities. 

   Example 1.  The R Company health insurance plan limits the benefits  
   provided for the treatment of any physical conditions to a maximum of  
   $25,000 per year.  CP, an employee of R, files a charge of  
   discrimination alleging that the $25,000 cap violates the ADA because  
   it is insufficient to cover the cost of treatment for her cancer.   
   The $25,000 cap does not single out a specific disability, discrete  
   group of disabilities, or disability in general.  It is therefore not  
   a disability-based distinction.  If it is applied equally to all  
   insured employees, it does not violate the ADA. 

     In contrast, however, health-related insurance distinctions that  
are based on disability may violate the ADA.  A term or provision is  
"disability-based" if it singles out a particular disability (e.g.,  
deafness, AIDS, schizophrenia), a discrete group of disabilities  
(e.g., cancers, muscular dystrophies, kidney diseases), or disability  
in general (e.g., non-coverage of all conditions that substantially  
limit a major life activity).   

     As previously noted, employers may establish and/or observe the  
terms and provisions of a bona fide benefit plan, including terms or  
provisions based on disability, that are not a "subterfuge to evade  
the purposes" of the ADA.  Such terms and provisions do not violate  
the ADA.  However, disability-based insurance distinctions that are a  
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"subterfuge" do intentionally discriminate on the basis of disability  
and so violate the ADA. 

   Example 2.  R Company's new self-insured health insurance plan caps  
   benefits for the treatment of all physical conditions, except AIDS,  
   at $100,000 per year.  The treatment of AIDS is capped at $5,000 per  
   year.  CP, an employee with AIDS enrolled in the health insurance  
   plan, files a charge alleging that the lower AIDS cap violates the  
   ADA.  The lower AIDS cap is a disability-based distinction.   
   Accordingly, if R is unable to demonstrate that its health insurance  
   plan is bona fide and that the AIDS cap is not a subterfuge, a  
   violation of the ADA will be found.                     

   Example 3.  R Company has a health insurance plan that excludes from  
   coverage treatment for any pre-existing blood disorders for a period  
   of 18 months, but does not exclude the treatment of any other pre- 
   existing conditions.  R's pre-existing condition clause only excludes  
   treatment for a discrete group of related disabilities, e.g.,  
   hemophilia, leukemia, and is thus a disability-based distinction.  
   CP, an individual with acute leukemia who recently joined R Company  
   and enrolled in its health insurance plan, files a charge of  
   discrimination alleging that the disability-based pre-existing  
   condition clause violates the ADA.  If R is unable to demonstrate  
   that its health insurance plan is bona fide and that the disability- 
   specific pre-existing condition clause is not a subterfuge, a  
   violation of the ADA will be found.    

     It should be noted that the ADA does not provide a "safe harbor"  
for health insurance plans that were adopted prior to its July 26,  
1990 enactment.  As the Senate Report states, subterfuge is to be  
determined "regardless of the date an insurance or employer benefit  
plan was adopted."  Senate Report at 85; see also House Labor report  
at 136-138; House Judiciary Report at 70-71; Appendix to 29 C.F.R.  
� 1630.16(f).  Consequently, the challenged disability-based  
terms and provisions of a pre-ADA health insurance plan will be  
scrutinized under the same subterfuge standard as are the challenged  
disability-based terms, provisions, and conditions of post-ADA health  
insurance plans.10 

     C.  The Respondent's Burden of Proof 

     Once the Commission has determined that a challenged health  
insurance term or provision constitutes a disability-based  
distinction, the respondent must prove that the health insurance plan  
is either a bona fide insured plan that is not inconsistent with  
state law, or a bona fide self-insured plan.   The respondent must  
also prove that the challenged disability-based distinction is not  
being used as a subterfuge.  Requiring the respondent to bear this  
burden of proving entitlement to the protection of section 501(c) is  
consistent with the well-established principle that the burden of  
proof should rest with the party who has the greatest access to the  
relevant facts.11  In the health insurance context, it is the  
respondent employer (and/or the employer's insurer, if any) who has  
control of the risk assessment, actuarial, and/or claims data relied  
upon in adopting the challenged disability-based distinction.   
Charging party employees have no access to such data, and, generally  
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speaking, have no information about the employer provided health  
insurance plan beyond that contained in the employer provided health  
insurance plan description.  Consequently, it is the employer who  
should bear the burden of proving that the challenged disability- 
based insurance distinction is within the protective ambit of section  
501(c).     

          1.  The Health Insurance Plan Is "Bona Fide" and                      
Consistent with Applicable Law 

       In order to gain the protection of section 501(c) for a  
challenged disability-based insurance distinction, the respondent  
must first prove that the health insurance plan in which the  
challenged distinction is contained is either a bona fide insured  
health insurance plan that is not inconsistent with state law, or a  
bona fide self-insured health insurance plan.12  If the health  
insurance plan is an insured plan, the respondent will be able to  
satisfy this requirement by proving that: 1) the health insurance  
plan is bona fide in that it exists and pays benefits, and its terms  
have been accurately communicated to eligible employees; and 2) the  
health insurance plan's terms are not inconsistent with applicable  
state law as interpreted by the appropriate state authorities.13  If  
the health insurance plan is a self-insured plan, the respondent will  
only be required to prove that the health insurance plan is bona fide  
in that it exists and pays benefits, and that its terms have been  
accurately communicated to covered employees. 

          2. The Disability-Based Distinction Is Not a Subterfuge 

     The second demonstration that the respondent must make in order  
to gain the protection of section 501(c) is that the challenged  
disability-based distinction is not a subterfuge to evade the  
purposes of the ADA.  "Subterfuge" refers to disability-based  
disparate treatment that is not justified by the risks or costs  
associated with the disability.  Whether a particular challenged  
disability-based insurance distinction is being used as a subterfuge  
will be determined on a case by case basis, considering the totality  
of the circumstances.      

     The respondent can prove that a challenged disability-based  
insurance distinction is not a subterfuge in several ways.  A non- 
exclusive list of potential business/insurance justifications  
follows. 

     a.  The respondent may prove that it has not engaged in the  
disability-based disparate treatment alleged.  For example, where a  
charging party has alleged that a benefit cap of a particular  
catastrophic disability is discriminatory, the respondent may prove  
that its health insurance plan actually treats all similarly  
catastrophic conditions in the same way.   

     b.  The respondent may prove that the disparate treatment is  
justified by legitimate actuarial data,14 or by actual or  
reasonably anticipated experience, and that conditions with  
comparable actuarial data and/or experience are treated in the same  
fashion.  In other words, the respondent may prove that the  

Page 6 of 12Interim Enforcement Guidance on the application of the Americans with Disabilities Act ...

3/25/2019https://www.eeoc.gov/policy/docs/health.html

  Case: 18-35892, 03/25/2019, ID: 11241845, DktEntry: 23, Page 196 of 202



disability-based disparate treatment is attributable to the  
application of legitimate risk classification and underwriting15  
procedures to the increased risks (and thus increased cost to the  
health insurance plan) of the disability, and not to the disability  
per se.  

     c.  The respondent may prove that the disparate treatment is  
necessary (i.e., that there is no nondisability-based health  
insurance plan change that could be made) to ensure that the  
challenged health insurance plan satisfies the commonly accepted or  
legally required standards for the fiscal soundness of such an  
insurance plan.  The respondent, for example, may prove that it  
limited coverage for the treatment of a discrete group of  
disabilities because continued unlimited coverage would have been so  
expensive as to cause the health insurance plan to become financially  
insolvent, and there was no nondisability-based health insurance plan  
alteration that would have avoided insolvency. 

     d.  The respondent may prove that the challenged insurance  
practice or activity is necessary (i.e., that there is no  
nondisability-based change that could be made) to prevent the  
occurrence of an unacceptable change either in the coverage of the  
health insurance plan, or in the premiums charged for the health  
insurance plan.  An "unacceptable" change is a drastic increase in  
premium payments (or in co-payments or deductibles), or a drastic  
alteration to the scope of coverage or level of benefits provided,  
that would: 1) make the health insurance plan effectively unavailable  
to a significant number of other employees, 2) make the health  
insurance plan so unattractive as to result in significant adverse  
selection16, or 3) make the health insurance plan so unattractive  
that the employer cannot compete in recruiting and maintaining  
qualified workers due to the superiority of health insurance plans  
offered by other employers in the community.   

     e.  Where the charging party is challenging the respondent's  
denial of coverage for a disability-specific treatment, the  
respondent may prove that this treatment does not provide any benefit  
(i.e., has no medical value).  The respondent, in other words, may  
prove by reliable scientific evidence that the disability-specific  
treatment does not cure the condition, slow the  
degeneration/deterioration or harm attributable to the condition,  
alleviate the symptoms of the condition, or maintain the current  
health status of individuals with the disability who receive the  
treatment.17          

IV. COVERAGE OF DEPENDENTS 

     The coverage of an employee's dependents under an employer  
provided health insurance plan is a benefit available to the employee  
by virtue of employment.  Consequently, insurance terms, provisions,  
and conditions concerning dependent coverage are subject to the same  
ADA standards, including the application of section 501(c) to  
disability-based distinctions, as are other insurance terms,  
provisions, and conditions. 
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     The ADA, however, does not require that the coverage accorded  
dependents be the same in scope as the coverage accorded the  
employee.  For example, it would not violate the ADA for a health  
insurance plan to cover prescription drugs for employees, but not to  
include such coverage for employee dependents.  Nor does the ADA  
require that dependents be accorded the same level of benefits as  
that accorded the employee.  Thus, it would not violate the ADA for a  
health insurance plan to have a $100,000 benefit cap for employees,  
but only a $50,000 benefit cap for employee dependents.  

V. CHARGE PROCESSING 

     1.  In General 

     Charges alleging that a term or provision of an employer  
provided health insurance plan discriminates on the basis of  
disability should be processed in accordance with the foregoing  
guidance.  When confronted with a charge alleging that a health  
insurance plan distinction is a disability-based distinction that  
violates the ADA, the investigator should initially determine whether  
the challenged insurance term or provision is, in fact, a disability- 
based distinction .  To do this, the investigator should determine  
whether:       

   1)  the insurance term, provision, or condition singles out a  
   particular disability, discrete group of disabilities, or disability  
   in general; and/or  

   2)  the insurance term, provision, or condition singles out a  
   procedure or treatment used exclusively, or nearly exclusively, for  
   the treatment of a particular disability or discrete group of  
   disabilities (e.g., exclusion of a drug used only to treat AIDS).   
   (Section III. B, supra.) 

     If it is determined that the challenged insurance term or  
provision is not a disability-based distinction and is applied  
equally to all insured employees, the investigator should conclude  
that the health insurance plan distinction does not violate the ADA. 

     On the other hand, if the challenged insurance term or provision  
is found to be a disability-based distinction, the investigator  
should determine whether the respondent can justify the disability- 
based distinction by satisfying the requirements of section 501(c) of  
the ADA.  To make this determination, the investigator should take  
the steps described below.  

   1)  The investigator should obtain evidence from the respondent that  
   the health insurance plan is a bona fide plan.  (Section III.C.1,  
   supra.) 

   2)  If the health insurance plan is an insured plan, the investigator  
   should also obtain evidence from the respondent that the health  
   insurance plan is not inconsistent with the applicable state law(s).  
   (Section III.C.1, supra.) 

   3)  The investigator should obtain evidence from the respondent  
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   relevant to any business/insurance justification proffered to justify  
   the disability-based insurance distinction.  The evidence obtained     
   should be specific and detailed.  For example, if the respondent is  
   relying on actuarial data to justify the disability-based  
   distinction, the investigator should require a detailed explanation  
   of the rationale underlying the disability-based distinction,  
   including the actuarial conclusions arrived at, the actuarial  
   assumptions relied upon to reach those conclusions, and the factual  
   data that supports the assumptions and/or conclusions. 

   Similarly, if the respondent asserts that the disability-based  
   distinction is justified by actual or reasonably anticipated  
   experience, the investigator should obtain evidence about the  
   respondent's insurance claims experience, and the way in which the  
   respondent has reacted to similar previous experience situations.  If  
   the respondent asserts that the disability-based distinction was  
   necessary to prevent the occurrence of an unacceptable change in  
   coverage or premiums, or to assure the fiscal soundness of the health  
   insurance plan, the investigator should obtain evidence of the  
   nondisability-based options for modifying the health insurance plan  
   that were considered and the reason(s) for the rejection of these  
   options.  If the respondent asserts that its health insurance plan  
   excludes a disability-specific treatment because it is of no medical  
   value, the investigator should obtain evidence regarding the  
   scientific evidence relied upon by the respondent in reaching that  
   determination.  (Section III.C.2, supra.)        

     Commission staff should direct questions concerning the guidance  
or its application in particular cases to the Office of Legal Counsel  
Attorney of the Day.       

____________________               _____________________________ 
Date                                   Approved:  Tony Gallegos 
                                                  Chairman 

1.     In light of the recent amendments to the Rehabilitation Act of  
1973, the analysis in this interim guidance also applies to federal  
sector complaints of discrimination arising under section 501 of that  
statute. 

2.     The ADA also prohibits employment agencies, labor  
organizations, and joint labor management committees from  
discriminating in employment against qualified individuals with  
disabilities.  However, for convenience, only the term "employer" is  
used throughout this document. 

3.     An "insured" health insurance plan is a health insurance plan  
or policy that is purchased from an insurance company or other  
organization, such as a health maintenance organization (HMO).  This  
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is in contrast to a "self-insured" health plan, where the employer  
directly assumes the liability of an insurer.  Insured health  
insurance plans are regulated by both ERISA and state law.  Self- 
insured plans are typically subject to ERISA, but are not subject to  
state laws that regulate insurance.   

4.     The term "bona fide" is defined in Section III (C)(1), infra. 

5.     Section 1630.16(f) states: 

       (f)  Health insurance, life insurance and other benefit plans- 

     (1)  An insurer, hospital, or medical service company, health       
maintenance organization, or any agent or entity that administers  
benefit plans, or similar organizations may underwrite risks,  
classify risks, or administer such risks that are based on or not  
inconsistent with State law. 

     (2)  A covered entity may establish, sponsor, observe, or       
administer the terms of a bona fide benefit plan that are based  
on underwriting risks, classifying risks, or administering such  
risks that are based on or not inconsistent with State law. 

     (3)  A covered entity may establish, sponsor, observe, or       
administer the terms of a bona fide benefit plan that is not       
subject to State laws that regulate insurance. 

     (4)  The activities described in paragraphs (f)(1), (2) and       
(3)... are permitted unless these activities are being used as a  
subterfuge to evade the purposes of [Title I of the ADA].  

6.     If an employer provided health insurance plan is a "multiple  
employer welfare arrangement" (MEWA) pursuant to section 3(40) of  
ERISA, it may be subject to certain state insurance laws even if it  
is self-insured.  See footnote 13, infra. 

7.     The term "discriminates" refers only to disparate treatment.   
The adverse impact theory of discrimination is unavailable in this  
context.  See Alexander v. Choate, 469 U.S. 287 (1985), a case  
brought under � 504 of the Rehabilitation Act of 1973.  See also  
the discussion of Choate in the Senate Report at 85; House Labor  
Report at 137.      

8.     However, it would violate the ADA for an employer to  
selectively apply a universal or "neutral" non-disability based  
insurance distinction only to individuals with disabilities.  Thus,  
for example, it would violate the ADA for an employer to apply a  
"neutral" health insurance plan limitation on "eye care" only to an  
employee seeking treatment for a vision disability, but not to other  
employees who do not have vision disabilities.  Charges alleging that  
a universal or "neutral" non-disability based insurance distinction  
has been selectively applied to individuals with disabilities should  
be processed using traditional disparate treatment theory and  
analysis. 

9.       This position is consistent with the case law developed  
pursuant to � 504 of the Rehabilitation Act of 1973, as amended,  
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29 U.S.C. � 794, the statute on which the ADA is patterned.   
Courts faced with challenges to insurance plan distinctions between  
physical benefits and mental/nervous benefits under the  
Rehabilitation Act have held that such distinctions are rational and  
do not discriminate on the basis of disability.  See, e.g., Doe v.  
Colautti, 592 F.2d 704 (3d Cir. 1979)(holding that Pennsylvania's  
medical assistance statute was not required by the Rehabilitation Act  
to provide the same level of benefits for inpatient hospital  
treatment of mental illness as for inpatient hospital treatment of  
physical illness;  the court noted that care for physical illness and  
care for mental illness were two different benefits), and Doe v.  
Devine, 545 F. Supp. 576 (D.D.C. 1982), aff'd on other grounds, 703  
F. 2d 1319 (D.C. Cir. 1983)(holding that Blue Cross "cutbacks" in  
mental health benefits for federal employees are reasonable and do  
not discriminate on the basis of disability).  

10.     It has been suggested that the Commission should interpret  
"subterfuge" under the ADA as having the same meaning as was accorded  
that term under the Age Discrimination in Employment Act (ADEA) of  
1967, 29 U.S.C. � 621 et seq.  In Ohio Public Employees  
Retirement System v. Betts, 492 U.S. 158 (1989), the Court held that  
a pre-ADEA benefit plan could not be a subterfuge, and that, since  
the ADEA did not expressly apply to fringe benefits, subterfuge  
required a showing of the employer's specific intent to discriminate  
in some non-fringe aspect of the employment relationship.  However,  
both the language of the ADA, expressly covering "fringe benefits,"  
and the Act's legislative history, rejecting the concept of a "safe  
harbor" for pre-ADA plans, make plain congressional intent that the  
Betts approach not be applied in the context of the ADA. 

11.     See Morgado v. Birmingham-Jefferson County Civil Defense  
Corps., 706 F.2d 1184, 1189 (11th Cir. 1983, cert. denied, 464 U.S.  
1045 (1984) (employer relying on Equal Pay Act provision allowing pay  
differentials for reasons other than sex must prove entitlement to  
provision's protection because such facts "are peculiarly within the  
knowledge of the employer"); EEOC v. Whitin Machine Works, Inc., 635  
F.2d 1095, 1097 (4th Cir. 1980) (when facts are "within [the] unique  
knowledge" of the employer, it bears burden of proof concerning those  
facts); EEOC v. Radiator Specialty Co., 610 F.2d 178, 185 n. 8 (4th  
Cir. 1979) ("general principle of allocation of proof to the party  
with the most ready access to the relevant 
information" requires Title VII defendant to show inappropriateness  
of labor pool statistics).  

12.     See footnote 3, supra, for a discussion of the difference  
between "insured" and "self-insured" insurance plans.      

13.     The term "applicable state law" refers both to the  
determination of: 1) which state's laws are applicable to the  
particular charge (e.g., which state's laws are applicable in the  
event that the health insurance policy was drawn up in accordance  
with the laws of the state of Maryland, but the insured employee  
resides in the state of Virginia) and 2) which laws of that  
appropriate state are relevant to the particular charge.  With  
respect to health insurance plans that are MEWAs, applicable state  
law is determined with reference to ERISA section 514 (b)(6)(A).   
Questions concerning the "applicable state law" should be directed to  
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the Regional Attorney. 

14.     Actuarial data that is seriously outdated and/or inaccurate  
is not legitimate actuarial data.  The respondent, for example, will  
not be able to rely on actuarial data about a disability that is  
based on myths, fears, or stereotypes about the disability.  Nor will  
a respondent be able to rely on actuarial data that is based on false  
assumptions about disability, or on assumptions that may have once  
been, but are no longer, true.  For example, a respondent would not  
be able to justify an exclusion of epilepsy from its insurance plan  
that is based on an erroneous assumption that people with epilepsy  
are more likely to have serious accidents (and thus file more claims  
for insurance benefits) than are individuals who do not have  
epilepsy. 

15.     Risk classification refers to the identification of risk  
factors and the grouping of those factors that pose similar risks.   
Risk factors may include characteristics such as age, occupation,  
personal habits (e.g., smoking), and medical history.  Underwriting  
refers to the application of the various risk factors or risk classes  
to a particular individual or group (usually only if the group is  
small) for the purpose of determining whether to provide insurance.     

16.     Adverse selection is the tendency of people who represent  
poorer-than-average health risks to apply for and/or retain health  
insurance to a greater extent than people who represent average or  
above average health risks.  Drastic increases in premiums and/or  
drastic decreases in insurance benefits foster an increase in adverse  
selection, as those who are considered to be "good" insurance risks  
drop out and seek enrollment in an insurance plan with lower premiums  
and/or better benefits.  An insurance plan that is subjected to a  
significant rate of adverse selection may, as a result of the  
increase in the proportion of "poor risk/high use" enrollees to "good  
risk/low use" enrollees, become not viable or financially unsound.  

17.     However, the respondent may be found to have violated the ADA  
if the evidence reveals that the respondent's health insurance plan  
covers treatments for other conditions that are likewise of no  
medical value. 

This page was last modified on July 6, 2000.

Return to Home Page
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