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CORPORATE DISCLOSURE STATEMENT

New Mexico Health Connections is a New Mexico non-profit corporation
and has no parent corporation. No publicly held company owns any stock in New
Mexico Health Connections. There are no stockholders in New Mexico Health

Connections, as it is a non-profit corporation.

11



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 3

TABLE OF CONTENTS
STATEMENT OF RELATED APPEALS PURSUANT TO

CIR. R.28(2)(C)(1) ettt ettt ettt sttt st X
GLOSSARY ..ttt ettt sttt et ettt ettt nas xi
COUNTER-STATEMENT OF ISSUES .......oiiiiiiee et 1
PERTINENT STATUTES AND REGULATIONS. ......ccoieiieieieeeeeeee e 1
STATEMENT OF THE CASE ...ttt 1
A INrOdUCHION ... 1
B.  The ACA and Its Premium Stabilization Programs...............cccc.......... 4
C.  Health Connections Is Formed As a Nonprofit CO-OP....................... 5
D.  HHS’s Risk Adjustment Formula ...........c.cccoooviiiiiiiiiiiiieceeeee e, 8
E.  The First Risk Adjustment Results .........c.ccoouiiieniiiiiniiiiiieeeieee 9
F.  Health Connections Successfully Challenges the Risk
Adjustment Regulations ...........ccceecvveeiiciieeiniiie e 14
G.  HHS Moves for Reconsideration .............ccccccueeeeiieeenciieeenieee e, 15
SUMMARY OF ARGUMENT ..ottt 17
ARGUMENT ...ttt ettt et sttt e b e saee s 19
A.  HHS Acted Arbitrarily and Capriciously in Choosing to Use the
Statewide Average Premium Over Each Issuer’s Own Premium...... 19
1. Arbitrary and Capricious Review Under the APA .................. 19
2. HHS Misrepresents the Agency Action Under Review .......... 20

3. The Administrative Record Demonstrates that HHS’
Decision to Use the Statewide Average Premium Was
Arbitrary and CapriClOUS. ......cccueeeerveeeeriieeeiieeeieeesieeeeeaeeeens 23

a. HHS’s Justifications for Using the Statewide
Average Premium Set Forth in the Administrative

RECOTA oot e et e e e et e e e e e e e aaeeaes 23
b. HHS’s Justification in the Administrative Record
1S WIthOUL BaASIS ...t 27

111



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 4

4. Counsel’s Post Hoc Justifications Cannot Cure HHS’s
2 5 (0] PR RRR 29
a. The Court Must Disregard Counsel’s Post Hoc
ReEASONING ....eeviiiiiiiiii it 29
b. An Alleged Lack of Appropriation Does Not
Necessitate Budget Neutrality ........cccccoeevveevciieeiniieennee. 29
C. The Statewide Average Premium Does Not Ensure
Predictability........ccoooiieieiiiieeee e 32
d. There Is No Risk of Gaming Premiums ......................... 35
e. HHS Operates Risk Adjustment, Not the States ............ 37
B.  HHS Cannot Evade Judicial Review by Claiming Issue Waiver ...... 37
C.  Vacatur was the Proper Remedy ..........cccccoeviiiieiiiiiiniieeeece, 42
1. The District Court Properly Held that HHS’s Rulemaking
Suffered Serious Deficiencies.........ccocevveevieniieiieenicnicnienee, 43
2. HHS Has Failed to Establish that the Consequences of
Vacatur Outweigh the Deficiencies in the Rulemaking .......... 46
3. The New AHIP/BCBS Amicus Brief Provides No
Reason to Disturb the District Court’s Remedy...................... 50
4. The District Court Properly Vacated the 2014-2018 Rules
NATONWIAC ..c.eiiiiiiiiiieeieee e e 55
CONCLUSION ...ttt ettt ee ettt et esatesteenbeesbeesseesneesnseenseenne 56
ADDENDUM OF STATUTES AND REGULATIONS
DESCRIPTION Page
STATUTES
STUSICS. § 702 ettt A-1
STUSCo§ T04 ettt A-2
SUS.CL§ T706(2)(8) cenveeereenrreiieniieeieeieerieeseesieesreesieeseesseesseesseesseesseens A-3
42 U.S.C. §300ZE-1 ettt e A-4
A2 U.S.C. § 300ZE2..ccueieiieeiieieeieenieeeie ettt ettt s A-8
A2 U.S.C. § 300ZE-3 . cneeeeiieeieeieeieesieeste ettt st ete et saee e enes A-12

v



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019

A2 U.S.C. §300ZE ..ottt
A2 U.S.C. § 300ZE-5.cceieeiieeiieieeiteee ettt ettt s
A2 U.S.C. § 18042 ...t
A2 U.S.C. § 18003 ...ttt
Consolidated Appropriations Act, 2014, 128 Stat. 5, 374-375...............
Consolidated Appropriations Act, 2015, 128 Stat. 2130, 2477 ..............
Consolidated Appropriations Act, 2016, 129 Stat. 2242, 2611 ..............
Consolidated Appropriations Act, 2017, 131 Stat. 135, 530 ..................
Consolidated Appropriations Act, 2018, H.R. 1625, 379-80..................

REGULATIONS
45 CFR.§ 153310 oot
45 C.F.R. § 153.320 oottt
45 C.FR.§ 153.330 i
A5 CFR.§ 156.515 oo
77 Fed. Reg. 73,117, 73,139 oo
78 Fed. Reg. 15,409, 15,430-32 ...cciiiiiieieeeee ettt
79 Fed. Reg. 13,744, 13,754 ..ot
80 Fed. Reg. 10,750, 10,771 c.eeoiieieeieeieeeeee et
81 Fed. Reg. 12,203, 12,230 ...oovuieiieeieeieeieeeeeee e
81 Fed. Reg. 94,058, 94101 ...oooeieiieiieeieeeeeee e
83 Fed. Reg. 36,456, 36,457-59 ..couiiiiiiiiiiieeeeeeeeeeeeeee,
83 Fed. Reg. 39,644, 39,646-48 .......coveeiiiiiiienieeieeeeeeite e,
83 Fed. Reg. 63,419, 63,420-27 ..coueiviiiiiieieeeeeeeeeeeeee e

CERTIFICATE OF COMPLIANCE

CERTIFICATE OF DIGITAL SUBMISSION

CERTIFICATE OF SERVICE

Page: 5



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 6

TABLE OF AUTHORITIES

Page(s)
CASES
AEP Tex. N. Co. v. Surface Transp. Bd.,

609 F.3d 432 (D.C. Cir. 2010) .cueiiiiiiieiieeieeiiereeeeeeeste e 53
Am. Assoc. of Cosmetology Schools v. Devos,

258 F. Supp. 3d 50 (D.D.C. 2017) cueeiiiiiiiiiieieeeeeeeeeeeee e 40
Amerijet Int’l, Inc. v. Pistole, 753 F.3d 1343 (D.C. Cir. 2014) ....cccovvvievrrereennnnn 29
Banner Health v. Burwell, 126 F. Supp. 3d 28 (D.D.C. Sept. 2, 2015) .................. 39
Blue Water Navy Vietnam Veterans Ass 'n v. McDonald,

830 F.3d 570 (D.C. Cir. 2016) c..ceiueieiieiieiieeeeetee ettt 42
Christopher v. SmithKline Beecham Corp., 567 U.S. 142 (2012).....cccuveeen..... 20, 44
Comm. for Fairness v. Kemp, 791 F. Supp. 888 (D.D.C. 1992) .....ccceevvvveerennne. 53
Dine Citizens Against Ruining Our Env’t v. Jewell,

312 F. Supp. 3d. 1031 (D.N.M. 2018) ..ceeeeeiieiieiieeieeiiesieeee e 20, 38,42
Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117 (2016) ......cccecvveeeiieerrenne, 27
Evergreen Health Cooperative, Inc. v. HHS et al.,

NO. 16-2039 (D. ML) ceeieiiieieeeeeeeeeeee et 14, 55
Garcia-Carbajal v. Holder, 625 F.3d 1233 (10th Cir. 2010) .......cccoveeeevieeeieeeneee. 39
Glacier Fish Co. LLC v. Pritzker, 832 F.3d 1113 (9th Cir. 2016) ........coeeeeuunee....e. 39
Hispanic Affairs Project v. Acosta, 901 F.3d 378 (D.C. Cir. 2018).....cccvveeureennnee. 40
Lindsay v. Thiokol Corp., 112 F.3d 1068 (10th Cir. 1997) ....ccccviiiiiiiiiiieeieeens 53
Lion Health Servs. Inc. v. Sebelius, 635 F.3d 693 (5th Cir. 2011)....ccceeeveennnnnennn. 53
Minuteman Health Inc. v. HHS, 291 F. Supp. 3d 174 (D. Mass. 2018).................. 28
Minuteman Health Inc. v. HHS et al., No. 16-1570 (D. Mass.) .......ccccceeeenn..e. 14, 28

vi



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 7

Moda Health Plan, Inc. v. United States,

892 F.3d 1311 (Fed. Cir. 2018) weveeiiiiieieeieeiieee ettt 31
Motor Vehicle Mfrs. Ass’n. of the U.S., Inc. v. State Farm Mut. Auto.

Ins. Co., 463 U.S. 29 (1983) ..comiiiiiieeeeeeete e 19, 20
N.M. ex rel. Richardson v. BLM, 565 F.3d 683 (10th Cir. 2009).........cc.cceeuvernnn.e. 20
N.M. Health Connections v. HHS et al.,

312 F. Supp. 3d 1164 (D.N.M. 2018)..ccceeerierieerieiieeenne 15,22,27,47, 55, 56
N.M. Health Connections v. HHS et al.,

340 F. Supp. 3d 1112 (D.N.M. 2018)........ 17,21-23, 30-32, 37-39, 42-44, 48-50
N.M. Health Connections v. HHS et al., No. 18-773 (D.N.M.).....ccccooverieeccirireanns 46
Nevada v. DOE, 400 F.3d 9 (D.C. Cir. 2005)....cccemitiiieieieeieeiiesieesie e 31
Normandy Apartments, Ltd. v. HUD, 554 F.3d 1290 (10th Cir. 2009)................... 55
NRDC v. EPA, 755 F.3d 1010 (D.C. Cir. 2014) c.eeeoieeieeeeeeeeeeeeeeeeee e 40
NRDC v. EPA, 824 F.2d 1146 (D.C. Cir. 1987) c..eeviieiieiieiieeie et 39
Olenhouse v. Commodity Credit Corp., 42 F.3d 1560 (10th Cir. 1994) ........... 20, 28
Ommen v. United States, No. 17-957 (Fed. CL.) ...coovviiieiieieeeeee e, 15
Portland Gen. Elec. Co. v. Bonneville Power,

501 F.3d 1009 (9th Cir. 2007) c..eeevuiiiiiiiieeieeieesiieeeee et 39
Preferred Med. Plan, Inc. v. HHS et al., No. 17-20091 (S.D. FlL.).............. 11,15, 51
SECv. Chenery, 318 U.S. 80 (1943) ..eoeiiieie ettt 20, 28
SEC v Chenery, 332 U.S. 194 (1974) .eooueeeeeeeeeeee et 29

WildEarth Guardians v. U.S. Bureau of Land Mgmt.,
870 F.3d 1222 (10th Cir. 2017) weeeueeeiieieeeie ettt 19

Zen Magnets, LLC v. Consumer Prod. Safety Comm 'n,
841 F.3d 1141 (10th Cir. 2016) .eecuveeiiieiieeieeieeiieee et 39

vii



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 8

STATUTES

Administrative Procedure Act:

SUSC. §702 oo s 20, 38, 52, 53
SUS.C. §704 coovveooeeeeeoeeeeeeeeeeeeeee e e s e es e e e e s e ee s eeseeeeeseen, 20, 53
SUSC. ST06(2)(@) eevvveeeereeeeeeeeeeeeeeeeseeseseeeeseseeseesessseeseeseeeeseseeeseeseeeeeessens 42, 56

Patient Protection and Affordable Care Act:

42 U.S.C. $S300GG-1-300ZG-5 c..rovveeeeeeeeeeeeereereeeeeeseeeesseeeeseseseeseeeessseeesssseessseessesees 4
42 U.S.C. SISO42() wvvooeeeeoeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeeseeeeess e ese s eees e esssseeess s eeesees e e 5
42 U.S.C. SISO042(B)(2)(A) (i) eeeeereeeeerereeeeeereereeeesesereeseeesesesesseseesessseeeess s essseeseesees 6
42 U.S.C. SIB063(Q) wvveoeveeeoeereeeeeeeeeeeeeeeeseeeeeeeeseeeseseeessseseesssssses e essssesess s eesseeeesees 5

Consolidated Appropriations Acts:

CAA 2014, 128 StaAL. 5, 374375 oottt 29
CAA 2015, 128 Stat. 2130, 2477 oottt 29
CAA 2016, 129 Stat. 2242, 2611 .......ccueeueeeeeeeeeeeeeneeeeeeeeeieeieeie e, 30
CAA 2017, 131 Stat. 135, 530 .....cuieiieiiieiieieeeeeeeeeeeeee e, 30
CAA 2018, H.R. 1625, 379-80 c.ooeveeveeeeeeeeeeeeeeeeeeeeeeeeeeteete st 30
REGULATIONS

A5 C.FR.GIS53.310 ittt ettt st et eb e 5
A5 C.FR.G153.320 ittt et eb e 5
A5 C.FR.G153.330 ittt ettt sttt 5
A5 C.FR. §I560.515(C) uueuveieiiiieiieiieiieiieieteie ettt ettt sse b seeseene s e 6
77 Fed. REEZ. 73,117 oottt 9,24
T8 Fed. Re@. 15,409 ..c..oouiiieieieieeeeeeeeeee ettt 8,9, 25

viii



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 9

TOFEd. RE@. 13,744 ..ottt ettt et e e e aaa e e e naaeens 26
80 Fed. ReZ. 10,750 ...cneiieeeiiee ettt ettt ettt e et e e e e e eeae e e nnaeeenens 26
81 Fed. Reg. 12,203 ...ttt st s 14, 26
81 Fed. ReZ. 94,058 ....eeeeieeeeeeee ettt et e e e e abe e e aaeeenens 27
83 Fed. REE. 30,456 .....ooiiiiieieeeeeeeeeee e e 16, 45
83 Fed. Re@. 39,044 ... e 16, 45
83 Fed. Re@. 63,419 ..o 16, 45

1X



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 10

STATEMENT OF RELATED APPEALS PURSUANT TO CIR. R. 28.2(C)(1)

Counsel for Health Connections is not aware of any prior or related

appeals pending in this Court.
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GLOSSARY
ACA Patient Protection and Affordable Care Act
AHIP America’s Health Insurance Plans
APA Administrative Procedure Act
BCBSA Blue Cross Blue Shield Association
CAA Consolidated Appropriations Act
CCIIO Center for Consumer Information and Insurance Oversight
CMS Centers for Medicare & Medicaid Services
GAO Government Accountability Office
HHS U.S. Department of Health & Human Services
NBPP Notice of Benefit and Payment Parameters
NMHC Health Connections
PMA Program Management Appropriation
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COUNTER-STATEMENT OF ISSUES

1. Did the District Court correctly hold that HHS acted arbitrarily
and capriciously when HHS issued Risk Adjustment regulations based upon a legal
interpretation of the requirements of the ACA that was unsupported by any

reasoning and that it has declined to defend on appeal?

2. Did the District Court correctly hold that HHS’s decision to
adopt the statewide average premium over each issuer’s own premium was
properly subject to judicial review because the agency had affirmatively

considered this issue, as documented in the administrative record?

3. Did the District Court correctly enter the remedy of vacatur?

PERTINENT STATUTES AND REGULATIONS

Pertinent statutes and regulations are reproduced in the addendum to
this brief.

STATEMENT OF THE CASE
A. Introduction

The U.S. Department of Health and Human Services (“HHS”) cannot
defend its rules governing the Risk Adjustment program. Under the Affordable
Care Act (“ACA”), HHS’s rules should be designed to take money from insurers
having enrollees with relatively low actuarial risk (healthier enrollees) and give

money to insurers having enrollees with relatively high actuarial risk (sicker
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enrollees). Yet HHS’s rules have gone far beyond this basic structure. By using
the statewide weighted average premium as a driving factor in its calculations,
HHS’s rules seize revenue from efficient insurers with relatively low premiums
and provide payments to dominant, entrenched insurers with relatively high
premiums.

From its inception, New Mexico Health Connections (“Health
Connections”) has offered lower than average premiums by actively managing its
members’ medical care to keep them healthier and out of hospitals and emergency
rooms. But as a result of using these medical cost savings to lower premiums,
Health Connections has been penalized by HHS’s Risk Adjustment rules. Even in
years when Health Connections’ enrollees were no sicker than its competitors’
enrollees, Health Connections paid millions of dollars in Risk Adjustment charges
because its premiums were below the state average.

As the District Court correctly held, HHS presented no rational basis
in the administrative record for using the statewide average premium. HHS’s only
explanation for its action was that the ACA mandated a Risk Adjustment formula
in which charges and payments among insurers in a state would automatically net
to zero (and thus be budget-neutral). But the statute contains no such requirement.

On appeal, HHS does not defend this rationale for using the statewide

average premium, and implicitly concedes that the District Court correctly
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interpreted the ACA as not imposing a statutory requirement of budget neutrality.
Instead, HHS attempts to distract the Court by misidentifying the agency action on
appeal and focusing on tangential issues related to appropriations. To the extent
HHS does discuss its decision to use the statewide average premium, it does not
identify any rational basis in the administrative record. Rather, HHS only offers a
smattering of post hoc justifications for its actions cooked up by its litigation
counsel. But it is a cardinal rule of judicial review under the Administrative
Procedure Act (“APA”) that this Court only reviews the agency’s conduct set forth
in the administrative record and disregards post hoc rationalizations. Moreover,
even if this Court could consider these post hoc contentions (which it cannot), they
fail on their own terms.

Sensing its weakness on the merits, HHS tries two other tacks. First,
HHS argues that the decision to use the statewide average premium is not subject
to judicial review because it was not challenged by commenters before the
rulemaking for the 2017 benefit year. But the administrative record is clear that
HHS actively considered this issue on its own. The APA does not require a
commenter to ask the agency to engage in analysis of issues that it has already
considered on its own initiative.

Second, HHS criticizes the District Court for vacating and setting

aside the unlawful regulations, even though that is the remedy expressly stated in
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the text of the APA. Rather than follow the APA’s clear text, HHS asserts that the
District Court should have remanded without vacatur to avoid unnecessary market
disruption. Yet HHS points to no evidence of disruption in the fourteen months
since the lower court ruled; nor did the agency seek a stay pending appeal.

The District Court’s judgment should be affirmed.

B. The ACA and Its Premium Stabilization Programs

The ACA allowed millions of previously-uninsured Americans to
obtain health care coverage. Under the ACA, insurers could no longer deny
coverage based on preexisting conditions, or vary premiums based on an
individual’s health status. See 42 U.S.C. §§300gg-1-300gg-5.

The ACA’s new coverage requirements made it difficult for insurers
to accurately predict health care costs, as they were faced with an influx of new
enrollees without established health care data. This inability to accurately predict
costs posed a substantial risk of premium volatility. To mitigate this risk, Congress
established three premium stabilization programs under the ACA: reinsurance,
risk corridors, and, relevant here, Risk Adjustment.

The Risk Adjustment program was intended to protect issuers from
the risk of enrolling a sicker-than-anticipated enrollee population by distributing
funds to, and making assessments against, issuers based on the actuarial risk (the

relative health or sickness) of their enrollees. See e.g., Milliman, Risk Adjustment:
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Overview and Opportunity, at SA83, attached to Health Connections 2018
Comment.! Specifically, the ACA provided as follows:

each State shall assess a charge on health plans and
health insurance issuers [in the individual or small group
market within the state] . . . if the actuarial risk of the
enrollees of such plans or coverage for a year is less than
the average actuarial risk of all enrollees in all plans or
coverage in such State for such year. . . .

each State shall provide a payment to health plans and
health insurance issuers [in the individual or small group
market within the state] . . . if the actuarial risk of the
enrollees of such plans or coverage for a year is greater
than the average actuarial risk of all enrollees in all plans
and coverage in such State for such year. . . .

42 U.S.C. §18063(a).2

C.  Health Connections Is Formed As a Nonprofit CO-OP

The ACA also aimed to enhance competition and consumer choice in
the healthcare market. See U.S. H. of Reps., Implementing Obamacare: A Review
of CMS’ Management of the Failed CO-OP Program (Sept. 13, 2016) (“House
Rpt.”) at 3, SA116. To help achieve this goal, Congress established the Consumer

Operated and Oriented Plan (“CO-OP”) program. 42 U.S.C. §18042(a). The CO-

! Health Connections submits a supplemental appendix with this brief.

29

Citations to the supplemental appendix are abbreviated “SA "

2 While HHS must establish the Risk Adjustment program in
consultation with the states, HHS assumes this function for any state that declines
to administer the program. HHS currently administers the program on behalf of
every state. Only Massachusetts briefly operated its own program, but no longer

does so. See 45 C.F.R. §§153.310-330.



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 17

OP program provided start-up loans to new nonprofit health insurers to invigorate
competition, drive costs down, and increase the quality of health care. See id. at
(a)-(c).

To qualify for funding, CO-OP’s were required to offer plans on the
ACA exchanges, and were encouraged to offer integrated models of care. 45
C.F.R. §156.515(c); 42 U.S.C. §18042(b)(2)(A)(i1)). CO-OP’s were required to use
any profits “to lower premiums, to improve benefits, or for other programs
intended to improve the quality of health care delivered to its members.” Id. at
(c)(4).

Health Connections entered the New Mexico health insurance market
through the CO-OP program and started providing coverage in January 2014, when
the ACA exchanges launched. See Hickey Dec. (Oct. 5, 2016) at 427, SA103.

Health Connections has delivered on Congress’ intent for the CO-OP
program, offering an integrated care management approach that not only improves
its members’ health, but does so at an affordable price. Health Connections’ care
management strategies encourage adherence to preventative medical care that, in
turn, improves health outcomes. For example, Health Connections offers:

e No co-payments for many chronic disease generic drugs and
behavioral drugs, which reduces barriers to adherence for

medications that control and stabilize health conditions;
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e Personalized outreach to patients to ensure compliance with

medication regimens;

e C(Care coordination, including follow-up visits with primary care

providers after a hospitalization;

e Assistance of community health workers and social workers

when needed; and

e Intense personalized medical management of high risk

individuals.

See ECF 21, Am. Compl. at 482, SA38. Health Connections’ focus on care
management has worked. For example, in 2016, Health Connections’ members
had far fewer emergency department visits and hospital admissions than its
competitors’ populations. See Peterson Dec. (Apr. 20, 2018) at §920-21, SA567-
SAS568.

Strong health outcomes not only improve the quality of enrollees’
lives, but also generate significant medical cost savings for Health Connections,
which are used to lower premiums. /d. Health Connections has consistently
offered among the lowest premiums in New Mexico. See Hickey Dec. at 31,
SA104. But the Risk Adjustment program, as implemented by HHS, has

threatened to bring this success to a grinding halt.
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D. HHS’s Risk Adjustment Formula

HHS issues a rulemaking for each calendar year (referred to as a
benefit year) to govern the ACA exchange marketplaces, called the annual Notice
of Benefit and Payment Parameters (“NBPP”’). The NBPP is issued in advance of
the relevant benefit year and includes the parameters and formula for the Risk
Adjustment program. The first NBPP was promulgated for benefit year 2014;
HHS has issued NBPP’s for 2014-2020. This case concerns the Risk Adjustment
formula for the NBPP’s issued for 2014-2018.

While HHS’s Risk Adjustment formula has varied somewhat over
time, its core features have remained the same. Risk Adjustment transfers are
driven by two calculations. First, HHS calculates a weighted average risk score for
enrollees in the individual and small group markets in a state, based upon age,
gender, and medical diagnosis. Each insurer’s individual plan risk score, based
upon its enrollees’ data, is then compared to the weighted statewide average risk
score to determine whether its population is healthier than average (and thus must
pay a charge to HHS) or sicker than average (and thus receives a payment from
HHS). See generally 78 Fed. Reg. 15,409, 15,430.

Once these relative risk scores are calculated, HHS converts them into
dollar amounts of charges and payments by using a cost-scaling factor that is

supposed to measure how much additional premium revenue was needed by
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insurers with sicker members and how much excess premium was received by
insurers that had healthier members.

In choosing a cost-scaling factor, HHS considered using either each
issuer’s own average premium or the statewide weighted average of all premiums
charged. See CCIIO, Risk Adjustment Implementation Issues (“HHS White
Paper”) at 13-17, SA194-SA198; 77 Fed. Reg. 73,117, 73,139; 78 Fed. Reg. at
15,431-32. Believing itself to be under a legal obligation to develop a budget
neutral formula, HHS opted to use the statewide average premium. As a matter of
mathematical structure, this will always result in payments and charges netting to
zero. See infra at 23-24.

E.  The First Risk Adjustment Results

The first Risk Adjustment results, for benefit year 2014, were not
published by HHS until June 30, 2015, after HHS had already promulgated
regulations for benefit years 2015 and 2016. See Summary Report for 2014
Benefit Year (June 30, 2015), SA300. The results were shocking. The Risk
Adjustment formula heavily penalized many new, small, and low-cost insurers,
whose modest premiums were largely transferred by HHS to larger, higher-cost
competitors. For example:

e Health Connections was assessed a charge representing 21.5%

of its premiums.



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 21

Preferred Medical in Florida was assessed a crippling $97.1M

charge, equaling 38.4% of premiums, forcing it to shut down.

Minuteman paid 71% of its premium revenues in Risk

Adjustment charges.

Health Republic Insurance of New York was charged over

$8OM.

MetroPlus Health Plan of New York was charged $55M.

Kentucky Health Cooperative and Louisiana Health

Cooperative were both assessed nearly $8M.

New York State Catholic Health Plan, Inc. was charged over

$37.5M.

Chinese Community Health Plan of California was assessed

nearly $20M in charges.

Health Net of Arizona, Inc. was assessed a $28M charge.

Common Ground Health Cooperative was charged $23M.

10
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e CoOportunity Health was assessed a $6.5M charge in

Nebraska.

e Local Initiative Health Authority for Los Angeles County was

charged over $31M.

e ConnectiCare Insurance Company, Inc. of Connecticut was

charged over $18M.

See Summary Report for 2014 Benefit Year at 13-16, 23, 30, 32, 34, 35, 41,
SA301-SA310; see also Preferred Med. Plan, Inc. v. HHS et al., No. 17-20091
(S.D. Fl.), at ECF 24 (Am. Compl.), §977-78; CHOICES, Technical Issues with
ACA Risk Adjustment (“CHOICES White Paper”) at 11, SA135. Given that the
health insurance industry targets operating margins of 2-5%, these charges were
devastating, particularly to smaller insurers and new market entrants. See Hickey
Dec. 419, SA102.

The same pattern continued in subsequent benefit years. Health
Connections’ experience is illustrative. For benefit year 2015, it was charged
$14,569,495.74 (14.7% of its premiums). Id. at 18, SA102. Incredibly, in benefit
year 2016, Health Connections’ risk score was essentially identical to the state
average for the small group market, yet it was assessed close to $9 million. See

Peterson Dec. qq18-19, SA567.

11
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But Health Connections was one of the lucky ones; it has survived.
The other CO-OP’s have not fared so well, and massive Risk Adjustment
assessments, often in excess of their capital reserves, have driven them to
dissolution. See CHOICES White Paper at 11-13, SA135-SA137 (attributing CO-
OP insolvencies largely to Risk Adjustment); House Rpt. at 19-22, SA119-SA122,
attached to Health Connections 2018 Comment.’

One key driver of these extreme, destabilizing results was the use of
the statewide average premium in the Risk Adjustment formula, which rewards
issuers with high rates, but perversely penalizes efficient, low-cost issuers. This
flawed result occurs because premium levels are not driven solely by the health or
sickness of enrollees; rather, premiums are also impacted by whether an issuer can
control its costs by, inter alia, doing a better job managing its members’ medical
care. If an issuer’s premiums are lower because of medical cost savings arising
from better care management, as opposed to having healthier members, the use of
the statewide average premium punishes the carrier for using these operating
efficiencies to price below the statewide average. The more a plan deviates from
the statewide average premium, the higher the percentage of its Risk Adjustment

assessment is attributable to lower premiums. See CHOICES White Paper at 5-6,

30nly four of 23 CO-OP’s remain today.

12
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9, SA129-SA130, SA133; CHOICES Comment re: Discussion Paper (Apr. 22,
2016) at 2-3, SA147-SA148; Hickey Dec. 958-72, SA107-SA111.

Health Connections and its fellow penalized issuers did not sit idly by
in the face of these unfair assessments. Rather, they formed the CHOICES
coalition and, with the technical assistance of HHS’s former Chief Actuary,
prepared and submitted to HHS a comprehensive white paper explaining the flaws
in the agency’s formula. That white paper explained how Risk Adjustment was
perversely punishing innovations that improved health and lowered costs:

The fundamental issue is that successful efforts to
coordinate care and manage chronic conditions can help
prevent further disease progression, reduce inpatient
hospitalizations, and avoid other more intensive health
care services. The improved health outcomes are highly
beneficial for patients, but they also translate into lower
risk scores . . . If the risk scores accurately reflected the
plan’s lower cost of care, then the risk adjustment and
transfer programs would appropriately account for the
relative risk profile of the enrollees. . . . however, the risk
adjustment formula is ‘tilted’ in the direction of
understating relative costs for lower-cost individuals and
those without HCC diagnoses. . . . Consequently, the
lower plan expenditures resulting from care coordination
and management tend to be exaggerated in the risk score
calculations, and the risk transfer amounts are biased
against effective plans .... The net effect is an
unintended cross-subsidization from plans that
carefully manage care to ones that do not.

skkok

To the extent that a plan’s actual premiums are
significantly lower (or higher) than the market average,

13
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then its estimated premium difference will be
significantly exaggerated. In particular, for efficient,
high performing plans focusing on thorough care
management, cost-efficient care, effective provider
networks, low administrative costs, and, in some cases,
low nonprofit margins, member premiums will generally
be well below average in an area, for a given mix of
enrollees.

CHOICES White Paper at 5-6, 9, SA129-SA130, SA133.

The first rulemaking after Risk Adjustment results were released was
for benefit year 2017. Despite receiving a flood of comments about the program’s
destabilizing effects, the agency made only minor tweaks. HHS explicitly declined
to address the many comments challenging the use of the statewide average
premium. 81 Fed. Reg. 12,203, 12,230.

F. Health Connections Successfully Challenges the Risk Adjustment
Regulations

Faced with HHS’s indifference, Health Connections was forced to
seek legal recourse. In 2016, Health Connections commenced the underlying
action under the APA challenging, inter alia, the use of the statewide average
premium as arbitrary and capricious.* After cross-motions for summary judgment

and lengthy oral argument, the District Court held, in relevant part for this appeal,

4 This was one of several actions challenging various aspects of the

Risk Adjustment program. See Evergreen Health Cooperative, Inc. v. HHS et al.,
No. 16-2039 (D. Md.); Minuteman Health Inc. v. HHS et al., No. 16-1570 (D.
Mass.); Preferred Med. Plan, Inc. v. HHS et al., No. 17-20091 (S.D. FL.); Ommen
v. United States, No. 17-957 (Fed. Cl.).

14
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that HHS’s decision to use the statewide average premium was arbitrary and
capricious. N.M. Health Connections v. HHS et al., 312 F. Supp. 3d 1164, 1211-12
(D.N.M. 2018) (“NMHC I’). Specifically, the District Court noted HHS’s flawed
assumption that the ACA mandated a budget neutral formula and found that
assumption “infect[ed] [HHS’s] analysis of the relative merits of using a state’s
average premium . . . instead of using a plan’s own premium.” Id. at 1209. HHS
failed to articulate an independent reason for requiring budget neutrality outside of
its incorrect assumption that it was statutorily mandated (an assumption HHS has
not defended in its Brief). With HHS’s legal premise rebuffed and no other reason
to fall back on, the District Court properly found that HHS’s action in choosing to
use the statewide average premium was arbitrary and capricious. Accordingly, for
the challenged 2014-2018 benefit year regulations, the District Court “set[] aside
and vacate[d] the agency action as to the statewide average premium rules and
remand[ed] the case to the agency for further proceedings.” Id. at 1211-12.

G. HHS Moves for Reconsideration

Rather than fix its flawed rules on remand, HHS moved for
reconsideration under Fed. R. Civ. P. 59, making several new arguments. First,
HHS claimed that Health Connections never challenged its decision to operate the
Risk Adjustment in a budget neutral manner, and thus waived that challenge.

Second, HHS argued that the District Court “misapprehended” its position on

15
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budget neutrality, which caused it to overlook “fundamental” principles of
constitutional and appropriations law. Finally, HHS argued that the Court should
reconsider its remedy of vacatur because vacatur was manifestly unjust. See
generally ECF 57, R59 Brief, SA480.°

The District Court rejected these new contentions and stood by its
original decision. The District Court noted that the agency had flip-flopped its
stance on whether it was legally required to design the program in a budget neutral
manner. N.M. Health Connections v. HHS et al., 340 F. Supp. 3d 1112, 1179-80
(D.N.M. 2018) (“NMHC II’). The District Court also rejected the notion that
Health Connections’ claim was precluded because Health Connections failed to

raise its concerns in comments to the agency before the 2017 rulemaking. As is

> After the Rule 59 motion was fully briefed, the District Court conducted oral
argument on June 21, 2018. During that hearing, the District Court indicated that it
did not intend to issue a decision until after the 2017 Risk Adjustment transfers
would have been due under the vacated rule. As a result, HHS suspended Risk
Adjustment transfers pending the District Court’s ruling. See Press Release, Aplt.
App. 74. However, three weeks later, HHS reversed course and issued a new
emergency Risk Adjustment regulation for the 2017 benefit year, allowing
transfers to proceed. 83 Fed. Reg. 36,456, 36,457-59. HHS subsequently
conducted notice and comment proceedings for a new, replacement Risk
Adjustment regulation for 2018. See 83 Fed. Reg. 39,644, 39,646-48; 83 Fed. Reg.
63,419, 63,420-27. Nevertheless, HHS has not proposed new regulations to
replace the vacated 2014-2016 regulations. Since the agency’s new rules replace
the original 2017 and 2018 rules, Health Connections asserted in the District Court
that its challenge to the original 2017 and 2018 rules is now moot. See ECF &3,
Health Connections’ Response to Notice, at 1, SA627; ECF 85, Health
Connections’ Response to Notice, at 1, SA631. HHS has never responded to the
mootness point nor did the District Court address it.

16
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documented in the administrative record, HHS had independently considered the
issue under review, whether to use the statewide average premium or each issuer’s
own premium. Since HHS had unquestionably addressed this issue, commenters
were not independently required to raise the point. NMHC 11, at 1168. Finally, the
District Court rejected the challenge to its remedy of vacatur, noting that the
evidence submitted by HHS of the purported disruptive impact of its Order —
principally an Affidavit from HHS official Jeffrey Wu — consisted of predictions
about market behavior and representations of HHS’s position that largely turned
out to be untrue. NMHC 11, at 1180-82.

HHS’s appeal followed.

SUMMARY OF ARGUMENT

1. The District Court correctly ruled that HHS’s decision to use
the statewide average premium instead of each issuer’s own premium in the Risk
Adjustment formula was arbitrary and capricious. In the administrative record,
HHS based its decision on a supposed statutory requirement that payments and
charges in the program net to zero, even though the ACA imposes no such
requirement. HHS does not even purport to defend its reasoning in the
administrative record, but rather offers a scattershot of post hoc justifications, none
of which may be considered under the APA and each of which fails regardless on

1ts own terms.
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2. HHS cannot evade judicial review of its actions by arguing that
they were not challenged by any commenter before the 2017 rulemaking. From
the very first annual rulemaking, HHS affirmatively addressed whether to use the
statewide average premium or each issuer’s own premium in the Risk Adjustment
formula, thus obviating the need for the point to be raised by commenters.
Consequently, the agency’s reasoning for the decision to use the statewide average
premium is properly before this Court under the APA.

3. Finally, there is no reason to disturb the District Court’s
remedy. Vacatur is the standard remedy under the APA, as expressly provided in
the statutory text. Given that (i) the agency’s conduct was so seriously deficient
that HHS i1s not defending its reasoning in the administrative record and (i1) HHS
presents no evidence of disruption caused by the District Court’s judgment in the
fourteen months since it was entered (and has never sought a stay pending
appellate review), there is no reason to depart from the typical remedy that

Congress established in the APA.°

6 Health Connections does not dispute HHS’s position on the

jurisdiction of this Court to hear this appeal.
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ARGUMENT

A.  HHS Acted Arbitrarily and Capriciously in Choosing to Use the
Statewide Average Premium Over Each Issuer’s Own Premium

1. Arbitrary and Capricious Review Under the APA

The issue on appeal is a narrow one: whether HHS’s decision to use
the statewide average premium, rather than an issuer’s own premium, in the Risk
Adjustment formula was arbitrary and capricious under the APA. Arbitrary and
capricious review examines the rationality of agency action in light of the evidence
before the agency at the time it made its decision. To pass muster, the agency must
have “examine[d] the relevant data and articulate[d] a satisfactory explanation for
its action including a ‘rational connection between the facts found and the choice
made.”” Motor Vehicle Mfrs. Ass’n. of the U.S., Inc. v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 43 (1983) (citations omitted). The Court’s focus is on “the
rationality of an agency’s decision making process rather than on the rationality of
the actual decision.” WildEarth Guardians v. U.S. Bureau of Land Mgmt., 870
F.3d 1222, 1233 (10th Cir. 2017) (emphasis added).

To that end, a court’s review is limited to the facts and analysis as set
forth in the administrative record. See Olenhouse v. Commodity Credit Corp., 42
F.3d 1560, 1575 (10th Cir. 1994) (“[I]t is well-established that an agency's action
must be upheld, if at all, on the basis articulated by the agency itself. Thus, the

grounds upon which the agency acted must be clearly disclosed in, and sustained
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by, the record.”). A court can neither supply its own rationale for the agency’s
action, nor can it rely on post hoc justifications concocted by the agency’s
litigation counsel. See SEC v. Chenery, 318 U.S. 80, 87-88 (1943); N.M. ex rel.
Richardson v. BLM, 565 F.3d 683, 688 (10th Cir. 2009) (“appellate courts consider
only the agency's reasoning at the time of decisionmaking, excluding post-

hoc rationalization concocted by counsel in briefs or argument™); Christopher v.
SmithKline Beecham Corp., 567 U.S. 142, 155 (2012) (stating deference is
unwarranted “when it appears that the interpretation is nothing more than a
convenient litigating position or a post hoc rationalization advanced by an agency
seeking to defend past agency action against attack™); Motor Vehicle Mfrs, 463
U.S. at 50 (“[C]Jourts may not accept appellate counsel's post hoc rationalizations
for agency action.”).

2. HHS Misrepresents the Agency Action Under Review

The first step in any APA case is for the plaintiff to identify the final
agency action it is challenging. See 5 U.S.C. §§702, 704; Dine Citizens Against
Ruining Our Env’t v. Jewell, 312 F. Supp. 3d. 1031, 1087 (D.N.M. 2018)
(“Plaintiffs have the burden of identifying specific federal conduct and explaining
how it is final agency action within the meaning of [the APA].””). The agency

action at issue in this appeal is narrow: whether HHS’s decision to use the
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statewide average premium, as opposed to an insurer’s own premium, in the Risk
Adjustment transfer formula was arbitrary and capricious. NMHC II, at 1170-71.

Confusingly, HHS does not squarely address this issue in its Brief.
Rather, in an attempt to obfuscate the issues, HHS tries to reframe the District
Court’s decision as focused on HHS’s: (1) failure to consider the Program
Management Appropriation (“PMA”); and (2) failure to explain its decision to
operate the Risk Adjustment program in a budget neutral manner. But these are
not final agency actions at all, much less the final agency actions that Health
Connections actually challenged and the District Court reviewed.

The record below was clear as to what agency action was being
challenged. As counsel for Health Connections explained at oral argument:

To be very clear, the agency action we're challenging --

and the APA requires us when we come into federal

court to identify the agency action being challenged that

we're asking the Court to review -- was the decision to

use the statewide average premium instead of each
issuer's own premium.

R59 Tr. (July 3, 2018), at 12:16-21, SA617 (emphasis added); see also id. at 10:13-
18, SA616 (“[H]ere, the agency action being challenged [is] the decision the
agency made in setting the original formula to use the statewide average premium
instead of each issuer’s own premium, that is the specific agency action we
challenged”); id. at 47:25-48:4, SA621-622 (“In terms of this lump sum

appropriation issue, again, the agency action being challenged here is the decision
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to use the statewide average premium instead of each issuer's own premium. That
is the agency action.”).

The District Court rightly focused its review on the agency action that
Health Connections was challenging. In its first opinion, the District Court
explained that, because “HHS has failed to provide a reasoned explanation for its
action, it sets aside and vacates the agency action as to the statewide average
premium rules.” NMHC I, at 1211-12. And again in its second opinion: “HHS’
Decision to Use the Statewide Average Premium in its Risk Adjustment Formula —
Instead of Each Insurer’s Own Average Premium — Was Arbitrary and
Capricious.” NMHC 11, at 1164.

The District Court also admonished HHS for its similar attempts
below to mischaracterize the agency action at issue, explicitly stating that it was
neither reviewing HHS’s consideration of the PMA nor an overarching concept of
budget neutrality:

[I]n its MOO, the Court reviews HHS’ decision to use

statewide average premiums rather than each insurer's

own average premium in the agency's risk adjustment

formula, and not a decision to spend the lump sum

portion of the Program Management Appropriation on

other priorities.... Far from reviewing an agency decision

regarding budget priorities, the Court concluded that

HHS made no such decision when crafting its risk
adjustment formula.

NMHC 11, at 1174-75 (emphasis in original).
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HHS argues, on the contrary, that the Court's holding is
based on a claim . . . that HHS's budget-neutral approach
was independently arbitrary and capricious for lack of a
satisfactory explanation for the basis of that approach.
That characterization of the MOO is not accurate,
because the Court considered budget neutrality only
insofar as HHS implicitly used budget neutrality to
justify its decision to base its risk adjustment formula on
statewide average premiums.

Id. at 1168-69.

3. The Administrative Record Demonstrates that HHS’
Decision to Use the Statewide Average Premium Was Arbitrary and
Capricious

The reason that HHS tries to distort the actual agency action being
reviewed is because it cannot defend its conduct in the underlying rulemaking
proceedings. HHS points to nothing in the administrative record to support its use
of the statewide average premium, and instead relies on impermissible post hoc
arguments from its litigation counsel. Such post hoc justifications cannot save
HHS’s failure to provide a reasoned basis in the administrative record for its

decision to use the statewide average premium.

a. HHS’s Justifications for Using the Statewide Average
Premium Set Forth in the Administrative Record

HHS’s first discussion of the statewide average premium was in a
September 2011 white paper titled Risk Adjustment Implementation Issues. There,
HHS stated transfers “will be calculated in a zero sum, budget-neutral manner.”

HHS White Paper at 13, SA194. The only explanation offered for this budget
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neutral design was that “in contrast to some current risk adjustment methodologies,
the Affordable Care Act's risk adjustment program is designed to be budget
neutral.” Id. at 4, SA193 (emphasis supplied). HHS articulated no policy reasons
nor did it engage in any fact-finding related to its budget neutral design, but rather
accepted budget neutrality as a mandate imposed by statute. HHS used the
statewide average premium as a mathematical fix to guarantee that charges and
payments in a state will always net to zero. Conversely, HHS considered and
rejected use of each issuer’s own premium in the formula because this could result
in outcomes where payments and charges might not net to zero. Id. at 15, SA196.”
Slightly over a year later, on December 7, 2012, HHS issued its first
proposed Risk Adjustment rule, for benefit year 2014. 77 Fed. Reg. 73,117.
There, HHS described its reasons for selecting the statewide average premium over
each issuer’s own premium as assuring budget neutrality and “provid[ing] a
straightforward and predictable benchmark for estimating transfers.” Id. at 73,139.
But the agency again articulated no rationale, nor found any facts, as to why
budget neutrality was a good thing, other than taking it as a “given” under the

statute.

" HHS expressly recognized, however, that it could maintain budget
neutrality while using an issuer’s own premium by reducing payments out on a pro
rata basis to account for any shortfall of payments in — similar to how it operated
the reinsurance and risk corridors programs. See id.
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When HHS issued the final rule for 2014, in response to comments
that the statewide average premium improperly sweeps in non-risk related
administrative costs, HHS offered two additional unsupported, conclusory
statements to justify its use of the statewide average premium: “use of a plan’s
own premium may cause unintended distortions in transfers” and “both claims and
administrative costs include elements of risk selection, and therefore, that transfers
should be based on the entire premium.” 78 Fed. Reg. at 15,432.

The first point — “unintended distortions” — appears to be a
restatement of HHS’s desire for a mathematical formula guaranteeing that
payments and charges net to zero, but again without any reasoning or fact-finding
why the agency chose this path.

The second point does not address the agency’s action in choosing the
statewide average premium over each issuer’s own premium, as both are “entire
premiums.” Rather, this point addressed whether HHS should use a measure other
than a premium of some sort, such as medical claims costs.

The first Risk Adjustment results, for benefit year 2014, were
published by HHS on June 30, 2015. See Summary Report for 2014 Benefit Year,
SA300. By then, HHS had already promulgated Risk Adjustment regulations for
2015 and 2016, maintaining the use of the statewide average premium without

further analysis. 79 Fed. Reg. 13,744, 13,754; 80 Fed. Reg. 10,750, 10,771.
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Following publication of the first Risk Adjustment results, which, as
discussed supra at 9-11, imposed massive surprise charges on many small insurers,
the agency received comments from Health Connections and numerous others
challenging the agency’s use of the statewide average premium. See e.g., Health
Connections 2017 Comment at 1-3, SA171-SA173 (attaching CHOICES White
Paper); Minuteman 2017 Comment at 5-7, SA160-SA162 (same); Evergreen 2017
Comment at 1-2, SA207-SA208; Land of Lincoln 2017 Comment at 4-5, SA202-
SA203.

HHS, however, explicitly refused to address these comments: “We
did not propose changes to the transfer formula, and therefore, are not addressing
comments that are outside the scope of this rulemaking.” 81 Fed. Reg. at 12,230.

Health Connections and other insurers again challenged HHS’s use of
the statewide average premium in the rulemaking for the 2018 benefit year. See
e.g., Health Connections 2018 Comment at Aplt. App. 23-25; Minuteman 2018
Comment at Aplt. App. 42-45; CHOICES 2018 Comment at 5, SA154; Axene
Report at 8-14, SA94-SA100. This time HHS grudgingly responded with a one-
sentence justification: “In the absence of additional funding for the HHS-operated
risk adjustment program, we continue to calculate risk adjustment transfers in a

budget neutral manner....” 81 Fed. Reg. 94,058, 94,101.
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This threadbare explanation raises two problems. First, the agency
did not state that it was changing its view, so presumably this was a continuation of
the prior rationale that the ACA mandated a budget neutral structure. See Encino
Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2120 (2016) (““Agencies are free to
change their existing policies as long as they provide a reasoned explanation for
the change.”). Second, the phrase “in the absence of additional funding” implies, if
anything, that HHS saw no policy reason to operate a budget-neutral program, but
was rather concerned only about budgetary limits (although HHS engaged in no
analysis of its appropriations).

b. HHS’s Justification in the Administrative Record is
Without Basis

In sum, the justification that HHS articulated in the administrative
record for its decision to use the statewide average premium over each issuer’s
own premium was that the ACA mandated that the formula generate results where
payments and charges net to zero. It is this reasoning that the District Court
reviewed and found wanting in a detailed analysis of the ACA’s text and structure.

See NMHC I, at 1209-12. Because the ACA did not mandate a budget-neutral Risk
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Adjustment formula, the District Court held that the agency’s justification in the
administrative record was arbitrary and capricious.® Id.

Nowhere in its Brief does HHS defend its reasoning in the
administrative record that there was a legal mandate of an automatically budget
neutral Risk Adjustment formula. This silence echoes how HHS floundered below
when pushed by the District Court:

The Court: [D]o you have anything in the record that

says they explained [the budget neutral decision] from

2014 through 20177 . . just so I understand the position,

without the affidavit, there is nothing in the record for

2014 to 2017 that explains any rationale for the budget
neutrality?

[HHS]: Nothing beyond the statements that the program
was designed to be budget neutral.

R59 Tr. at 21:18-20 & 22:9-14, SA619-620.
Accordingly, HHS “failed to provide a reasoned explanation for its

action,” which is thus arbitrary and capricious. Olenhouse, 42 F.3d at 1575.

8 Minuteman Health Inc. v. HHS, 291 F. Supp. 3d 174 (D. Mass. 2018) also
held that the ACA “does not require the [risk adjustment] program to be budget-
neutral.” Where Minuteman diverged from the District Court here was that it
improperly offered its own justifications, outside the administrative record, for
using a budget-neutral approach. But courts cannot substitute their own views to
save an agency action. See SEC v. Chenery, 318 U.S. 80, 87-88 (1943). Where the
agency’s reasoning in the administrative record is deficient, the matter should be
remanded to the agency to fix its errors. Crushed by its Risk Adjustment
assessments, Minuteman went into receivership; it did not appeal the decision.
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4. Counsel’s Post Hoc Justifications Cannot Cure HHS’s
Error

a. The Court Must Disregard Counsel’s Post Hoc
Reasoning

Unable to defend the administrative record, HHS offers this Court
only after-the-fact, counsel-made justifications for its use of the statewide average
premium. But post hoc justifications concocted by litigation counsel cannot be
considered under the APA. Amerijet Int’l, Inc. v. Pistole, 753 F.3d 1343, 1351
(D.C. Cir. 2014); see also SEC v Chenery, 332 U.S. 194, 196 (1974). On this basis
alone, they should be disregarded. But even if the Court were to consider them
(which would be improper), they still fall flat.

b. An Alleged Lack of Appropriation Does Not
Necessitate Budget Neutrality

The central focus of HHS counsel’s post hoc justifications for using
the statewide average premium is that, in the absence of an appropriation expressly
earmarked for the Risk Adjustment program, it was required to operate Risk
Adjustment in a budget neutral manner. This justification appears nowhere in the
administrative record for 2014-2017 (and likely not for 2018, as HHS did not
indicate a change in position from past years) and, thus is not properly before the
Court. It is also wrong.

Each year HHS receives an annual PMA from Congress. See Consol.

Approp. Act (“CAA”) 2014, 128 Stat. 5, 374-375; CAA 2015, 128 Stat. 2130,
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2477; CAA 2016, 129 Stat. 2242, 2611; CAA 2017, 131 Stat. 135, 530; CAA
2018, H.R. 1625, 379-80. This appropriation has two relevant components.

First, the PMA authorizes HHS to spend “user fees” on HHS program
functions. See NMHC 11, at 1172. Without this appropriation of user fees paid by
program participants, HHS would have no legal authority to use charges in the
Risk Adjustment program (which are user fees) to fund payments out. See id. at
1171 (ACA does not contain “an appropriation, so it does not permit HHS to spend
any federal money -- including the risk adjustment charges that HHS collects -- on
risk adjustment payments” and “HHS must rely on the CMS program management
appropriation to fund risk adjustment payments”).

Second, the PMA provides a lump sum appropriation that HHS may
spend on various matters, including a catchall category of “other responsibilities”
of the agency. See id. at 1171-72. As the District Court pointed out, “other
responsibilities” does not exclude the Risk Adjustment program, and thus the PMA
was potentially available to HHS for Risk Adjustment. See id. at 1172.

In analyzing the availability of the PMA, the District Court was
guided by persuasive authority that the lump sum appropriation could be applied to

the closely related risk corridors program.’ See id. at 1171-74. The GAO was

? Risk corridors was a three-year program in which HHS was required

to reimburse insurer losses above certain thresholds and insurers in turn were
(continued...)
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asked by certain members of Congress to evaluate what funding sources were
available for the risk corridors program. The GAO opined that the PMA’s lump
sum would be available:

Section 1342(b)(1) directs the Secretary to make
payments to qualified health plans, but that section
neither designates nor identifies a source of funds. The
CMS PM appropriation for FY 2014 made funds
available to CMS to carry out its responsibilities, which,
with the enactment of section 1342, include the risk
corridors program. Consequently, the CMS PM
appropriation for FY 2014 would have been available for
making the payments pursuant to section 1342(b)(1).

GAO, B-325630, HHS- Risk Corridors Program, at 3-4, SA298-SA299.!° Notably,
it is the GAO, and not HHS, that is the expert agency in the field of appropriations.
See Nevada v. DOE, 400 F.3d 9, 16 (D.C. Cir. 2005).

Nevertheless, HHS contends that the PMA was unavailable because it
was only an available source of funding for expenditures that were not “otherwise

provided.” Aplt. Br. at 31-32. According to HHS, “Congress ‘otherwise

(continued...)

required to disgorge profits in excess of certain other thresholds. See Moda Health
Plan, Inc. v. United States, 892 F.3d 1311, 1314-16 (Fed. Cir. 2018) (describing
risk corridors program).

10 Congress later enacted appropriations riders to prohibit the use of the
PMA lump sum for the risk corridors program. See Moda, 892 F.3d at 1318-19.
There were no such restrictions placed on the Risk Adjustment program. See
NMHC I, at 1173.
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provided’ for risk-adjustment payments by allowing the amounts collected from
insurers to be used to fund those payments.” Id. But it is the PMA that authorized
both the use of charges into the program (“user fees”) and appropriated the lump
sum; both provisions follow after the “otherwise provided” language in the same
appropriations act. As the District Court correctly noted, without the PMA, there
were no funds — including charges paid into the program — available to be used for
payments out under Risk Adjustment. See NMHC II, at 1171-74; see also supra at
29 (citing CAA’s for 2014-2018).

C. The Statewide Average Premium Does Not Ensure
Predictability

HHS’s next post hoc justification is that relying on the annual
appropriations cycle, in which Congress could change its mind from year to year,
would render the purportedly stable Risk Adjustment program unpredictable and
unreliable for purposes of setting premiums. Again, this argument is absent from
the administrative record and should not be considered by the Court now. It is also
wholly theoretical: HHS cites no fact-finding contemporaneous with its decision
to use the statewide average premium to support its conclusory assertion that its
formula is readily predictable for accurate premium-setting.

But there was evidence in the administrative record on the
predictability of the formula, none of which supports HHS’s theory. The 2017

rulemaking was the first rulemaking that occurred after actual Risk Adjustment
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results had been released and insurers could test the accuracy of their Risk
Adjustment assumptions made when setting their premiums. The results were a
disaster: as numerous commenters noted in the 2017 and 2018 rulemakings, many
small insurers were hit with huge Risk Adjustment charges, often well in excess of
20% of their total premium revenues (and in some cases leading to insolvencies),
that they had not accounted for in their premiums. See e.g., Health Connections
2017 Comment at 1-3, SA171-SA173; Minuteman 2017 Comment at 5-7, SA160-
SA162; Land of Lincoln 2017 Comment at 4-5, SA202-SA203; CHOICES White
Paperat 9, 11-13, SA133, SA135-SA137; Minuteman 2018 Comment at Aplt.
App. 38-41; Health Connections 2018 Comment at Aplt. App. 14-18.

In its 2018 comments, Health Connections supplied even more
systematic evidence of Risk Adjustment’s unpredictability, attaching a study
conducted by Milliman, a leading actuarial firm, measuring how well insurers
predicted their Risk Adjustment outcomes. See Financial Analysis of ACA Health
Plan Issuers (Feb. 2016) (“Milliman Paper”), SA139, attached to Health
Connections 2018 Comment. Milliman made two key findings. First, over half of
all issuers predicted Risk Adjustment payments/charges to be $0, a result Milliman
attributed to plan actuaries throwing their hands up in the air at their inability to
predict the formula’s outcome. Id. at 3, SA141. Second, while the minority of

issuers who did predict either a charge or payment tended to be directionally
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correct as to whether they would be creditors or debtors, the predictions of the
magnitude of payments and charges were wildly off. I1d.

Health Connections’ 2018 comments also showed that, in the State of
New Mexico, every carrier assumed in its rate filings for 2017 that it would incur a
Risk Adjustment charge and none predicted it would receive a payment. Yet that
1s mathematically impossible under the budget neutral formula (which equally
balances charges and payments) and can only be explained by insurers’ inability to
predict the formula’s outcome and need to price defensively. See Health
Connections 2018 Comment at Aplt. App. 27, n.4 (citing BCBSNM Unified Rate
Review (Jan. 1, 2017), http://www.osi.state.nm.us/serff/nmserff.aspx); see also
Hickey Dec. 453-55, SA105-SA106.

None of this is surprising in light of the inherently unpredictable
structure of HHS’s Risk Adjustment program:

e Risk Adjustment results are not known until six months after
the close of a relevant benefit year, and close to two years after

premiums were set in advance of that benefit year.

e To predict Risk Adjustment results, insurers must predict who
will enroll in the ACA marketplaces in a year and how healthy

such individuals will be.
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e Because risk scores are adjusted by geographic cost factor,
insurers must predict where in their state consumers will buy

insurance.

e Insurers must also predict which different insurance products
consumers will buy, for two reasons. First, risk scores are
adjusted by an “induced demand factor” that reflects different
levels of consumer out-of-pocket costs (e.g., copayments) in
different insurance products. Second, the statewide average
premium hinges largely on what types of differently priced

insurance products consumers choose to buy.

e These uncertainties are compounded for small insurers, whose
populations do not meaningfully impact the weighted average
risk scores and weighted average premiums that drive Risk
Adjustment results. Such small insurers are forced to guess
about their larger competitors’ enrollments and pricing

strategies.

d. There Is No Risk of Gaming Premiums

In an argument spanning less than two pages, HHS halfheartedly

claims that the use of an issuer’s own premium would pose a gaming risk: “if risk-
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adjustment payments were based on a plan’s own premium, then higher-risk plans
would have an incentive to raise premiums, so as to increase their risk-adjustment
payments.” Aplt. Br. at 35. But this argument ignores the realities of the
premium-setting process, which is highly regulated. As HHS itself explained to
the District Court: “[t]o the extent NMHC suggests that issuers can raise their
rates solely to inflate risk adjustment payments (i.e., in a manner untethered to
actual costs), that outcome is foreclosed by the Medical Loss Ratio rules, rate-
review provisions, state insurance law, and the laws of economics, all of which
help ensure that issuers price to cost.” ECF 35, HHS SJ Br. at 24, n. 5, SA344.
HHS further claims that using an issuer’s own premium, instead of the
statewide average premium, “could create disincentives for high-risk plans to
operate efficiently or set lower prices.” Aplt. Br. at 35. But this argument (made
without citation to any evidence or actual analysis by HHS) ignores the fact that
Risk Adjustment in its current design penalizes efficient, high-performing issuers.
As Health Connections has explained in its comments to HHS, use of
the statewide average premium improperly penalizes any carrier that prices below
the statewide average, as its charge will be artificially inflated to the extent that it
is lowering prices below the statewide average. Because premiums are based not
only upon whether an insured population is healthier or sicker, but also on whether

an issuer can control its costs by, for example, doing a better job managing its
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members’ medical care, the use of the statewide average premium functions as a
financial penalty for innovative efforts to reduce health care costs. See e.g., Health
Connections 2018 Comment at Aplt. App. 23; CHOICES White Paper at 9,

SA133; CHOICES Comment (Apr. 22, 2016) at 2-3, SA147-SA148; Axene Report
at 8-14, SA94-SA100; Health Connections 2017 Comment at 1-3, SA171-SA173.

€. HHS Operates Risk Adjustment, Not the States

In what is perhaps the agency’s greatest departure from real world
facts, HHS advances the post hoc argument that Risk Adjustment was designed to
be administered by states and thus HHS was required to develop a program that
was automatically budget neutral because HHS cannot commit state government
funds. See Aplt. Br. at 33. But no state is administering the Risk Adjustment
program. The only state that even tried — Massachusetts — abandoned the effort
after the 2016 benefit year. As the states have declined to run their own Risk
Adjustment programs, HHS exercised its authority to fill the void. Indeed, as the
District Court pointed out, because states can (and uniformly do) opt to defer Risk
Adjustment to HHS, there is no risk that HHS will attempt to commandeer state
budgets. See NMHC 11, at 1171, n. 22.

B.  HHS Cannot Evade Judicial Review by Claiming Issue Waiver

No doubt recognizing that it cannot defend its conduct in the

administrative record, HHS tries to evade judicial review by claiming that Health
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Connections is precluded from challenging the “budget-neutral design” of the Risk
Adjustment formula for 2014-2018 because no commenter “urged HHS to treat the
lump sum for CMS Program Management as a funding source.” See Aplt. Br. at
20 (emphasis supplied). However, as explained supra, the final agency action
challenged by Health Connections and reviewed by the District Court was HHS’s
decision to use the statewide average premium instead of issuers’ own premiumes.
The agency’s justification for its decision — budget neutrality — is not in and of
itself an agency action subject to separate challenge under the APA. See 5 U.S.C.
§702 (limiting judicial review to agency action); Jewell, 312 F. Supp. 3d. at 1087
(“Plaintiffs have the burden of identifying specific federal conduct and explaining
how it is final agency action within the meaning of [the APA].”).

That final agency action is properly before this Court. As the District
Court noted, there 1s no issue waiver “when an agency, for whatever reason,
considers a potential issue.” NMHC II, at 1168 (emphasis supplied). This is
because the concerns animating the issue exhaustion requirement are satisfied
when “an agency addresses an issue — even if the agency does so on its own
initiative — [as] an administrative record exists for the court to review [and] the
agency had a fair opportunity to consider the issue.” Id. Because (as discussed
supra at 24-25) HHS actually considered whether to use the statewide average

premium instead of an issuer’s own premium as early as 2011, it was “appropriate
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for the Court . . . to review whether HHS’ reasoning underlying that decision
passes muster under the APA.” Id. Before the District Court, HHS did not even
“contend there has been waiver with respect to challenging statewide average
premium itself.” Id. at 1137 (citing R59 Tr. at 16:08-10, SA618).

The District Court’s decision is in accord with the law in the Tenth
Circuit and elsewhere. See e.g., Garcia-Carbajal v. Holder, 625 F.3d 1233, 1238
(10th Cir. 2010); Portland Gen. Elec. Co. v. Bonneville Power, 501 F.3d 1009,
1024 (9th Cir. 2007); Glacier Fish Co. LLC v. Pritzker, 832 F.3d 1113, 1120, n.6
(9th Cir. 2016); NRDC v. EPA, 824 F.2d 1146, 1151 (D.C. Cir. 1987) (“This court
has excused the exhaustion requirements for a particular issue when the agency has
in fact considered the issue.”); Banner Health v. Burwell, 126 F. Supp. 3d 28, 68,
n. 24 (D.D.C. Sept. 2, 2015) (“the waiver rule would not bar a facial challenge if
the agency has actually addressed the issue, either sua sponte or at the behest of
another party.”).

This Court has further held that issue waiver is inapplicable when the
relevant concerns are “obvious” to the agency. See Zen Magnets, LLC v.
Consumer Prod. Safety Comm’n, 841 F.3d 1141, 1151, n. 11 (10th Cir. 2016)
(“Claims not raised before an agency are not waived if the problems underlying the

claim are ‘obvious.’”). As HHS addressed the issue under review —whether to use
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the statewide weighted average premium or each issuer’s own premium — the point
must have been, at a minimum, “obvious.”

Similarly, courts in other circuits have held that parties are not
required to submit comments challenging “key assumptions” of an agency’s rule.
See e.g., Hispanic Affairs Project v. Acosta, 901 F.3d 378, 389 (D.C. Cir. 2018)
(“Agencies always bear the affirmative burden of examin[ing] a key assumption
when promulgating ... a non-arbitrary, non-capricious rule ... even if no one
objects during the comment period.”); NRDC v. EPA, 755 F.3d 1010, 1023 (D.C.
Cir. 2014) (“even if a party may be deemed not to have raised a particular
argument before the agency, EPA retains a duty to examine key assumptions as
part of its affirmative burden of promulgating ... a nonarbitrary, non-capricious
rule™); Am. Assoc. of Cosmetology Schools v. Devos, 258 F. Supp. 3d 50, 72
(D.D.C. 2017) (““When an agency’s reasoning involves a nonobvious essential
factual assumption, the agency must justify that assumption notwithstanding a
party's failure to challenge it as part of its affirmative duty to engage in rational
decision making.”). If budget neutrality were a key assumption underlying the
design of the Risk Adjustment program (as HHS appears to argue), then HHS was
under an independent obligation, as part of its duty under the APA to engage in
rational decision-making, to explain and justify that assumption regardless of the

comments it received.
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Finally, there were no Risk Adjustment results available to Health
Connections or other insurers before the rulemaking proceeding for benefit year
2017. But once insurers could see how the formula worked as applied, they
submitted numerous comments in the 2017 and 2018 rulemakings challenging the
agency’s decision to use the statewide average premium. See e.g. CHOICES
White Paper at 9, SA133 (“Use of a plan’s actual average premium in the risk
transfer formula, rather than the Statewide market average premium, would
eliminate this significant source of estimation error and result in much fairer
transfers among plans.”); Health Connections 2017 Comment at 3, SA173 (“use of
the statewide market average premium in the risk transfer formula again further
punishes efficient and effective plans with lower premiums”); Minuteman 2017
Comment at 5-7, SA160-SA162; Evergreen 2017 Comment at 1-2, SA207-SA208;
Land of Lincoln 2017 Comment at 5, SA203; Health Connections 2018 Comment
at Aplt. App. 25 (“HHS and CMS cannot flout the Risk Adjustment statute to
create a budget neutral formula. Instead, ... HHS and CMS should adopt the
recommendation of CHOICES and use a plan’s own average premium in the
transfer formula rather than the statewide average premium.”); Minuteman 2018

Comment at Aplt. App. 42-45; CHOICES 2018 Comment at 5, SA154.
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C.  Vacatur was the Proper Remedy

HHS’s final challenge to the decision below is that, even if the
District Court were right on the merits (and it was), the District Court’s remedy —
vacating and setting aside the agency action it found to be arbitrary and capricious
— was somehow improper. Once more, HHS’s arguments fall flat.

The plain language of the APA expressly authorizes the District Court
to vacate and set aside agency action that is arbitrary and capricious: “The
reviewing court shall . . . hold unlawful and set aside agency action, findings, and
conclusions found to be—(A) arbitrary, capricious . ...” 5 U.S.C. §706(2)(a).
This is the standard remedy. See e.g., Blue Water Navy Vietnam Veterans Ass’'n v.
McDonald, 830 F.3d 570, 578 (D.C. Cir. 2016) (“[V]acatur is the ‘normal

299

remedy’” for “unsupported agency action”); Jewell, 312 F. Supp. 3d at 1110
(“Vacatur is the usual remedy for an agency action that is arbitrary, capricious, or
contrary to law.”).

“The decision whether to vacate depends on ‘the seriousness of the
order’s deficiencies (and thus the extent of doubt whether the agency chose
correctly) and the disruptive consequences of an interim change that may itself be
changed.”” NMHC II, at 1177. The District Court properly vacated the 2014-2018

rules as to the use of the statewide weighted average premium, because it

determined that those rules suffered from serious deficiencies (id. at 1179-81), and
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the record before the District Court did not establish that vacatur would cause
significant disruption. Id. at 1180-82.

1. The District Court Properly Held that HHS’s Rulemaking
Suffered Serious Deficiencies

There can be little doubt that the agency’s decision-making was
seriously deficient. HHS chose to use the statewide weighted average premium
because it assumed, without any analysis of statutory language or structure, that the
ACA mandated a budget neutral Risk Adjustment formula. See supra at 23-25, 27.
But HHS was unable to defend this reasoning in the District Court, nor did it even
try. Similarly, it does not defend its own reasoning in the administrative record
before this Court. That the agency is not willing to defend its own reasoning is
sufficient by itself to establish the seriousness of the deficiencies in the agency
action under review.

HHS tries to excuse its deficient reasoning by either passing it off as a
mere failure to explain or by tossing about new, post hoc justifications that are not
set forth in the administrative record. Yet this was not an instance where HHS
failed to explain its reasoning; rather, the agency stated in its 2011 white paper that
“the Affordable Care Act’s risk adjustment program is designed to be budget
neutral.” HHS White Paper at 4, SA193 (emphasis supplied). HHS explained its

reasoning, but now cannot muster an argument to defend it.
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Likewise, the many post hoc explanations tossed up by HHS counsel
both in this Court and in the District Court only highlight the seriousness of the
deficiencies in the agency’s decision-making when it created the Risk Adjustment
formula in 2011 and 2012. For example, HHS argued in the underlying
administrative record that Congress always intended for the program to be budget
neutral (NMHC 11, at 1178) but now contends that budget neutrality should be
upheld as good policy. As the District Court explained: “[t]hese two arguments do
not mesh and, rather, contradict each other,” because there is no need to argue a
good policy rationale if Congress mandated that the Risk Adjustment program be
budget neutral. NMHC 11, at 1178. In the lower court’s words, HHS has engaged
in an improper “post hoc rationalization for a decision it was not aware it made,
which cannot withstand APA review.” Id. at 1178-79; see e.g., SmithKline, 567
U.S. at 155 (stating deference is unwarranted “when it appears that the
interpretation is nothing more than a convenient litigating position or a post hoc
rationalization advanced by an agency seeking to defend past agency action against
attack.”).

HHS argues that it has now provided sufficient explanations for its
budget-neutral approach through the new rules issued in the summer of 2018 for
the 2017 and 2018 benefit years. See Aplt. Br. at 38. To be clear, HHS partially

implemented the District Court’s remand by issuing new rules for the 2017 and
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2018 benefit years. See 83 Fed. Reg. at 36,457-59; 83 Fed. Reg. at 39,646-48; 83
Fed. Reg. at 63,420-27. The agency now wants to use the new rules, issued to cure
the defects identified in the District Court’s judgment, as a basis to invalidate that
judgment in the first instance. This circular, Alice in Wonderland logic fails on its
face: that the agency issued new rules, with new reasoning, in response to the
District Court’s opinion has no bearing on whether the District Court was correct
in its review of prior agency action. Indeed, such new rulemakings — which only
occurred after the District Court held oral argument on HHS’s fully briefed motion
for reconsideration — were never part of the administrative record before the
District Court.

Health Connections previously argued and remains of the view that,
as a result of HHS’ new rulemaking for the 2017 and 2018 benefit years, Health
Connections’ challenges to the old 2017 and 2018 regulations are moot (although
not the challenge to the 2014-2016 rules, which were not replaced). See ECF 83,
Health Connections’ Response to HHS’s Notice, at 1, SA627 (“Since the Final
Rule supersedes the 2017 rule being litigated in this case, HHS’s motion for
reconsideration of the Court’s findings on the 2017 rule is now moot”); ECF 85,
Health Connections’ Response to HHS’s Notice, at 1, SA631 (“Given that HHS’s

Rule 59 motion seeks reconsideration of the Court’s decision regarding a rule that
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is shortly to be replaced, the motion is now entirely moot as to 2017 and 2018.”).
HHS has never responded to Health Connections’ mootness argument.

Because the new rules for 2017 and 2018 were not before the District
Court, Health Connections would need to bring a new action challenging them in
order for their reasoning to be reviewed under the APA — which it did, filing an
action on August 13, 2018 challenging the new 2017 Risk Adjustment regulation.
N.M. Health Connections v. HHS et al., No. 18-773 (D.N.M.). That new case has
been stayed by agreement of the parties pending this appeal.!!

2. HHS Has Failed to Establish that the Consequences of
Vacatur Outweigh the Deficiencies in the Rulemaking

HHS also seeks to overturn the District Court’s remedy of vacatur as
unduly disruptive. But HHS’s rhetoric bears little resemblance to the way that it
has acted. To the extent that vacating the 2017 and 2018 regulations was
disruptive, such disruption was cured by the agency itself issuing new regulations
for those years. If HHS believes that the vacatur of the 2014-2016 rules is unduly
disruptive, then it has had more than a year to promulgate new rules for those

benefit years. That it has not bothered to do so is revealing of the true urgency

' Health Connections has not yet decided whether it will seek to amend its
complaint in the second action to challenge the new 2018 rule. However, Health
Connections did submit a 35-page comment, attaching 86 exhibits, in response to
the proposed new 2018 rule.
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here. Indeed, HHS never sought a stay of the District Court’s judgment pending
appeal.

While HHS now argues extensively the supposed consequences of the
District Court’s Order, it largely ignored the issue when the parties briefed
summary judgment below, only making perfunctory arguments that vacatur would
“introduce uncertainty in the market.” ECF 35, HHS SJ Br. at 43, SA363. In the
summary judgment proceedings, HHS did not provide the Court with any evidence
of this anticipated disruption. Similarly, no amici appeared in support of HHS’
motion for summary judgment providing any evidence of the claimed disruption.
Accordingly, having determined that HHS engaged in arbitrary and capricious
rulemaking, and without any proffered evidence of the alleged adverse
consequences of vacatur, the District Court ordered the typical APA remedy and
vacated the relevant regulations. NMHC I, at 1218-19.

After summary judgment, HHS moved for reconsideration and
supplemented the record with the declaration of Jeffrey Wu, the Associate Deputy
Director for Policy Coordination at the Center for Consumer Information and
Insurance Oversight. See ECF 57, R59 Br., SA480 & ECF 57-1, Wu Dec., SA516.
Even though HHS filed its motion for reconsideration a month after the District
Court’s judgment that would supposedly cause “significant uncertainty, financial

hardship, and undue burden for hundreds of health insurance issuers and millions
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of enrollees nationwide,” again no amici filed any briefs in support of HHS’s
position or to bolster the points made by Mr. Wu. ECF 57 at 4, SA490.

In response, Health Connections presented rebuttal evidence and
moved to strike the Wu Declaration. ECF 62, Health Connections Motion to Strike
Brief, SA525, & ECF 63, R59 Opposition, SA533. Specifically, Health
Connections presented evidence that unpredictable and excessive Risk Adjustment
charges had forced numerous insurers to leave the market, including the closure of
many of the CO-OP issuers the ACA established. See ECF 63, R59 Opposition, at
21-24, SA558-SA561. Far from being a program that enhanced market stability
and predictability, Risk Adjustment was wreaking havoc and eliminating choices
for consumers.

In resolving the motion for reconsideration, the District Court
overruled Health Connections’ objection to HHS’ new evidence on disruption, but
nevertheless found the Wu Declaration unconvincing for a variety of reasons.
“The problem with Wu’s predictions [of disruption] is that the Court issued its
decision on February 28, 2018, and none of what Wu has predicted has come true.
He has proven to be a poor prognosticator.” NMHC II, at 1180. As the District
Court explained, contrary to the Wu Declaration’s predictions of uncertainty in the
Risk Adjustment program driving higher premiums, insurance premiums for 2019

increased less than in past years. Id. at 1180-81.
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Additionally, while the Wu Declaration averred that the District Court
judgment would prevent HHS from collecting or making Risk Adjustment
payments for 2017 and 2018 (ECF 57-1, Wu Dec. 13, SA520), shortly after filing
the Wu Declaration HHS reversed course and decided not to suspend the payments
for those years because it issued new rules for 2017 and 2018. NMHC 11, at 1181.
As the District Court observed: “Once again, HHS told the Court something that,
like every time HHS speaks to the Court, reveals its new position. The Court’s
experience with HHS’ changing positions has not been good. HHS’ hyperbole
does not appear to be an equity that weighs against vacatur.” Id. at 1180.

In keeping with its pattern of sub silentio abandonment of its own
positions, HHS made no attempt in its Brief to this Court to defend the Wu
Declaration, even though that was the agency’s principal evidence of alleged
disruption before the District Court. Instead, pivoting yet again, HHS now relies
upon events that occurred after the parties briefed and argued the motion for
reconsideration.

HHS relies for its disruption argument on a four-page Amici
Statement filed by America’s Health Insurance Plans (“AHIP”’) and the Blue Cross
Blue Shield Association (“BCBS”) after the completion of briefing and oral
argument on HHS’s motion for reconsideration. ECF 80, Amici Motion at Aplt.

App. 66 & ECF 80-1, Amici Statement at Aplt. App. 69. But the Amici Statement
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only addressed the consequences resulting from HHS temporarily suspending Risk
Adjustment transfers for the 2017 benefit year. ECF 80-1, Amici Statement at
Aplt. App. 69-70; see also Amici Aplt. Br. at 7. That issue became moot shortly
after the Amici Statement was filed because HHS reversed itself and issued a new
rule for the 2017 benefit year, notifying issuers that the Risk Adjustment payments
would resume in October of 2018. See ECF 81, HHS Notice, SA623. As the
District Court explained:

[B]ecause the Amici Statement came only after HHS

suspended the program and does not discuss any harms to

insurance companies resulting from vacatur of the prior

years, it appears that insurance companies -- at least

AHIP and Blue Cross -- do not seem to be concerned by

this issue of remedies. The insurance companies did not

file the Amici Statement after the Court issued its

[Memorandum Opinion and Order] on February 28,
2018, but only after HHS suspended payments.

NMHC 11, at 1182.
In the end, HHS points this Court to no evidence of disruption that
provides a reason for this Court to disturb the remedy below.

3. The New AHIP/BCBS Amicus Brief Provides No Reason to
Disturb the District Court’s Remedy

AHIP/BCBS have appeared as amici again, now at the appellate level,
to contest the District Court’s remedy, offering new arguments that they failed to
present to the District Court when they appeared below. See generally Amici Aplt.

Br. That AHIP/BCBS could have, but chose not to, present their current disruption
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arguments to the District Court makes one wonder whether these are legitimate
concerns or rather gamesmanship by self-interested larger insurance companies,
which have benefitted handsomely from hefty Risk Adjustment charges against
smaller competitors like Health Connections, at times even putting those smaller,
innovative competitors out of business altogether.!?

Moreover, despite the fact that the District Court entered its judgment
more than a year ago, AHIP/BCBS present no actual evidence of disruption
beyond mere rhetoric and speculation. If disruption were to occur, it presumably
should have reared its head in some concrete way by now.

Even on their own speculative terms, the disruption arguments
presented by AHIP/BCBS are self-contradictory. On the one hand, the Amicus
Brief states that HHS has cured the deficient rules for the 2017 and 2018 benefit
years by issuing new rules. See Amici Aplt. Br. at 12. But in the very next

paragraph, AHIP/BCBS argue that this Court should reinstate the old 2017 and

12° For example, the Connecticut, Illinois, and Maryland CO-OP insurers

were rendered insolvent by being forced to pay massive and unexpected risk
adjustment charges, which HHS then largely transferred to wealthy, dominant
incumbent BCBS plans in those states. See infra at 53 (citing CO-OP
declarations). Similarly, Preferred Medical, a small Florida insurer, was rendered
insolvent by an excessive risk adjustment charge, which HHS largely transferred to
the market dominant BCBS plan in Florida. See Preferred Med. at ECF 24 (Am.
Compl.), 9977-78.
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2018 benefit year rules so as to moot Health Connections’ challenge in a separate
lawsuit to the new 2017 rule. /d. at 12-13.

In fact, the Amici’s real dispute is with HHS. AHIP/BCBS’s chief
concern appears to be that HHS only issued new rules for 2017 and 2018 while
offering no new rules for the 2014-2016 benefit years. But that was HHS’s
decision not to fully implement the District Court’s remand for the past fourteen
months. It is not an error by the District Court if the agency refuses to comply
with its Order.

Given the lack of any evidentiary basis to take issue with the District
Court’s remedy, AHIP/BCBS argue that the APA does not permit arbitrary and
capricious agency action to be vacated after implementation because remand
without vacatur is the “most workable” result. /d. at 13. According to
AHIP/BCBS, Health Connections cannot seek judicial review of HHS’s actions
once HHS implements its regulations — an extreme position that HHS does not
advance in its Brief.

But the APA does not limit judicial review to temporary restraining
orders or preliminary injunctions. The statute itself provides that “[a] person
suffering legal wrong because of agency action, or adversely affected or aggrieved
by agency action within the meaning of a relevant statute, is entitled to judicial

review thereof.” 5 U.S.C. §702. The APA further provides that “[a]gency action
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made reviewable by statute and final agency action for which there is no other
adequate remedy in a court are subject to judicial review.” 5 U.S.C. §704. None
of these provisions cut off judicial review once an agency has implemented its
regulations; to the contrary, the term “agency action” demonstrates that Congress
intended for judicial review to occur only after the agency has actually acted.
AHIP/BCBS give no reason for this Court to depart from the straightforward text
of the APA. Lindsay v. Thiokol Corp., 112 F.3d 1068, 1070 (10th Cir. 1997) (“The
exceptions to our obligation to interpret a statute according to its plain language are
few and far between.”).

Unsurprisingly, courts have not followed AHIP/BCBS’s extreme
position, but rather have, where appropriate, vacated and set aside past agency
actions. Lion Health Servs. Inc. v. Sebelius, 635 F.3d 693 (5th Cir. 2011)
(invalidating agency regulation for all years — prior, past, and future — and ordering
a recalculation of refunds owed to plaintiffs); Comm. for Fairness v. Kemp, 791 F.
Supp. 888 (D.D.C. 1992) (ordering recalculation of funds under a regulation for
prior years); AEP Tex. N. Co. v. Surface Transp. Bd., 609 F.3d 432, 444 (D.C. Cir.
2010) (vacating rule and remanding to agency ‘“to reassess its decisionmaking for
the 2005 cost of equity estimate.”).

The AHIP/BCBS amicus brief also ignores two key points. First, the

brief is silent regarding the victims of the arbitrary and capricious rules, including

53



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 65

Health Connections. Contrary to AHIP/BCBS’s breezy assertions suggesting that
all insurers have been able to rely on a supposedly predictable Risk Adjustment
program, Health Connections presented substantial evidence to the District Court
that insurers have been unable to predict Risk Adjustment results, leading to
massive and unpredictable charges that have forced many smaller insurers to leave
the ACA marketplaces altogether. See Peterson Dec. {7, SA564 (“Even though
HHS has published the risk adjustment formula before our rates are finalized for
the relevant benefit year, Health Connections and its actuaries have been unable to
accurately predict risk adjustment costs when setting premiums.”); Lalime Dec. 3,
SA569-SA570 (“The risk adjustment program administered by [HHS] contributed
to the demise of HealthyCT” because it was “unable to predict the magnitude” of
its 2015 “risk adjustment penalty”); Beilinson Dec. 94, SA571-SA572 (“The risk
adjustment program administered by [HHS] destroyed Evergreen” because
“Evergreen was unable to predict” its risk adjustment penalty for the 2015 calendar
year); Howell Dec. 7, SA575 (“due largely to the severity of its small group risk
adjuster losses, CareConnect ceased writing new small and large group business ...
and new individual business on and off the New York State” exchange).

Second, AHIP/BCBS contend that they could not have anticipated that
“a court might invalidate previously relied upon final rules setting forth the

methodology for those transfer payments.” Amici Aplt. Br. at 9. But the first
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litigation challenging Risk Adjustment regulations was filed before the transfers
for the 2015 benefit year occurred'? (this case was filed shortly thereafter) and
AHIP/BCBS have followed these cases closely, as evidenced by their filings.
AHIP/BCBS’s failure to take Health Connections’ legal challenge seriously does
not provide a legitimate reliance interest to justify reversal.

4. The District Court Properly Vacated the 2014-2018 Rules
Nationwide

As a last gasp, HHS seeks to limit the judgment in this case to the
State of New Mexico, on the theory that “the ‘agency action’ that aggrieved
NMHC was the imposition of risk-adjustment charges against it.” Aplt. Br. at 44
(emphasis in original). This is yet another argument that relies on misrepresenting
the claims that Health Connections brought. If Health Connections were seeking
to recover past charges, that claim would be a Tucker Act damages case in the
Court of Federal Claims.'"* See Normandy Apartments, Ltd. v. HUD, 554 F.3d
1290, 1296 (10th Cir. 2009) (“The Tucker Act mandates that the Claims Court has

exclusive jurisdiction over claims against government agencies founded on

13 See Evergreen, No. 16-2039 (D. Md. filed June 13, 2016).

14 The District Court expressly found that this is not a Tucker Act

damages claim, a holding which HHS does not challenge on appeal. NMHC I, at
1203.
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contract or federal law only when the action seeks monetary relief in excess of
$10,000.”) (internal quotations and citations omitted).

Rather, the agency action challenged was HHS’s decision to use the
statewide average premium in the Risk Adjustment formula instead of each
issuer’s own premium. Because that was the action challenged, it was the action
that the District Court vacated and set aside. See 5 U.S.C. §706(2)(a); NMHC I, at
1211-12. As this agency action was not specific to New Mexico, the vacatur was

not limited to New Mexico.

CONCLUSION

The judgment of the District Court should be affirmed.

56



Appellate Case: 18-2186

Dated: April 22, 2019

Document: 010110157902 Date Filed: 04/22/2019 Page: 68

/s/ Nancy R. Long

Nancy R. Long

LONG, KOMER & ASSOCIATES, PA
2200 Brothers Road/PO Box 5098
Santa Fe, NM 87502

(505) 982-8405
nancy@longkomer.com
email@longkomer.com
vmarco@longkomer.com

Barak A. Bassman

Sara B. Richman

Leah Greenberg Katz
PEPPER HAMILTON LLP
3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799
215-981-4000
bassmanb@pepperlaw.com
richmans@pepperlaw.com
katzl@pepperlaw.com

Marc D. Machlin

PEPPER HAMILTON LLP
Hamilton Square

600 Fourteenth Street, N.W.
Washington, D.C. 20005-2004
202-220-1200
machlinm@pepperlaw.com

Attorneys for Appellee

57



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 69

ADDENDUM OF
STATUTES AND REGULATIONS



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 70

5 USCS § 702

Current through PL 116-8, approved 3/8/19

United States Code Service - Titles 1 through 54 > TITLE 5. GOVERNMENT ORGANIZATION AND
EMPLOYEES > PART I. THE AGENCIES GENERALLY > CHAPTER 7. JUDICIAL REVIEW

§ 702. Right of review

A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute, is entitled to judicial review thereof. An action in a court of the United
States seeking relief other than money damages and stating a claim that an agency or an officer or employee
thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief
therein be denied on the ground that it is against the United States or that the United States is an indispensable
party. The United States may be named as a defendant in any such action, and a judgment or decree may be
entered against the United States: Provided, That any mandatory or injunctive decree shall specify the Federal
officer or officers (by name or by title), and their successors in office, personally responsible for compliance.
Nothing herein (1) affects other limitations on judicial review or the power or duty of the court to dismiss any action
or deny relief on any other appropriate legal or equitable ground; or (2) confers authority to grant relief if any other
statute that grants consent to suit expressly or impliedly forbids the relief which is sought.

History

(Sept. 6, 1966,P.L. 89-554, § 1, 80 Stat. 392; Oct. 21, 1976, P.L. 94-574, § 1, 90 Stat. 2721.)
Prior law and revision:
Derivation U.S. Code Revised Statutes and
Statutes at Large

................ 5 USC Sec. June 11, 1946, ch 324,
1009 (a) Sec. 10(a), 60 Stat. 243.

Standard changes are made to conform with the definitions applicable and the style of this title as outlined in the
preface to the report.

Annotations

Notes

Amendments:

1976 . Act Oct. 21, 1976, substituted this section for one which read: "A person suffering legal wrong because of
agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is
entitled to judicial review thereof.".

Case Notes

A-1
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5 USCS § 704

Current through PL 116-8, approved 3/8/19

United States Code Service - Titles 1 through 54 > TITLE 5. GOVERNMENT ORGANIZATION AND
EMPLOYEES > PART I. THE AGENCIES GENERALLY > CHAPTER 7. JUDICIAL REVIEW

§ 704. Actions reviewable

Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a
court are subject to judicial review. A preliminary, procedural, or intermediate agency action or ruling not directly
reviewable is subject to review on the review of the final agency action. Except as otherwise expressly required by
statute, agency action otherwise final is final for the purposes of this section whether or not there has been
presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the
agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior
agency authority.

History

(Sept. 6, 1966,2.L. 89-554, § 1, 80 Stat. 392.)

Prior law and revision:

Derivation U.S. Code Revised Statutes and
Statutes at Large
.. 5 USC Sec. 1009(c) June 11, 1946, ch 324,
Sec. 10(c), 60 Stat. 243.

Standard changes are made to conform with the definitions applicable and the style of this title as outlined in the
preface of this report.

Annotations

Case Notes

.IN GENERAL

. Generally

. Purpose and effect
. Construction

. ==-With other statutes

. --Civil Rights Acts

. --Tucker Act

. Presumption of reviewability

. State administrative decisions

. AGENCY ACTION AS MADE REVIEWABLE BY STATUTE; EFFECT OF REVIEW UNDER § 704
A. Environmental Protection

9. Clean Air Act

|

1
2
3
4
5
6
7
8
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5 USCS § 706

Current through PL 116-8, approved 3/8/19

United States Code Service - Titles 1 through 54 > TITLE 5. GOVERNMENT ORGANIZATION AND
EMPLOYEES > PART I. THE AGENCIES GENERALLY > CHAPTER 7. JUDICIAL REVIEW

Notice

|F Part 2 of 3. You are viewing a very large document that has been divided into parts.

§ 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant
questions of law, interpret constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The reviewing court shall--

(1)compel agency action unlawfully withheld or unreasonably delayed; and

(2)hold unlawful and set aside agency action, findings, and conclusions found to be--
(A)arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B)contrary to constitutional right, power, privilege, or immunity;
(C)in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;
(D)without observance of procedure required by law;

(E)unsupported by substantial evidence in a case subject to sections 556 and 557 of this title [5
USCS §§ 556 and 557] or otherwise reviewed on the record of an agency hearing provided by
statute; or

(F)unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing
court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by
a party, and due account shall be taken of the rule of prejudicial error.

History

(Sept. 6, 1966,P.L. 89-554, § 1, 80 Stat. 393.)

Prior law and revision:

Derivation U.S. Code Revised Statutes and
Statutes at Large
.. 5 USC Sec. 1009 (e) June 11, 1946, ch 324,

Sec. 10(e), 60 Stat. 243.
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42 USCS § 300gg-1

Current through PL 115-51, approved 8/18/17
enrollment periods under paragraphs (1)
and (2).

(¢) Special rules for network plans.

United States Code Service - Titles 1 through 54 >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH
INSURANCE COVERAGE > INDIVIDUAL AND
GROUP MARKET REFORMS > GENERAL
REFORM

(1) In general. In the case of a health
insurance issuer that offers health
insurance coverage in the group and
individual market through a network
plan, the issuer may--

(A) limit the employers that may apply
§ 300gg-1. Guaranteed availability of for such coverage to those with
coverage eligible individuals who live, work,
or reside in the service area for such
network plan; and

(a) Guaranteed issuance of coverage in the
individual and group market. Subject to (B) within the service area of such plan,
subsections (b) through (e), each health deny such coverage to such
insurance issuer that offers health insurance employers and individuals if the
coverage in the individual or group market issuer has demonstrated, if required,
in a State must accept every employer and to the applicable State authority
individual in the State that applies for such that--

coverage. (i) it will not have the capacity to
(b) Enrollment. deliver services adequately to
enrollees of any additional
groups or any additional
individuals because of its
obligations to existing group
contract holders and enrollees,
and

(1) Restriction. A health insurance issuer
described in subsection (a) may restrict
enrollment in coverage described in
such subsection to open or special
enrollment periods.

(2) Establishment. A health insurance issuer

ii) it is applying this paragraph
described in subsection (a) shall, in @ Pprying paragrap

accordance  with  the regulations
promulgated under paragraph (3),
establish special enrollment periods for
qualifying events (under section 603 of
the Employee Retirement Income
Security Act of 1974 [29 USCS §
1163]).

(3) Regulations. The Secretary shall

promulgate regulations with respect to

uniformly to all employers and
individuals without regard to the
claims experience of those
individuals, employers and their
employees (and their
dependents) or any health status-
related factor relating to such
individuals[,] employees and
dependents.

(2) 180-day suspension upon denial of



Appellate Case: 18-2186

Document: 010110157902

Date Filed: 04/22/2019 Page: 74

Page 2 of 4

42 USCS § 300gg-1

coverage. An issuer, upon denying

health insurance coverage in any
service area in accordance with
paragraph (1)(B), may not offer

coverage in the group or individual
market within such service area for a
period of 180 days after the date such
coverage is denied.

(d) Application of financial capacity limits.

(1) In general. A health insurance issuer

may deny health insurance coverage in
the group or individual market if the
issuer has demonstrated, if required, to
the applicable State authority that--

(A) it does not have the financial
reserves necessary to underwrite
additional coverage; and

(B) it is applying this paragraph
uniformly to all employers and
individuals in the group or
individual market in the State
consistent with applicable State law
and without regard to the claims
experience of those individuals,
employers and their employees (and
their dependents) or any health
status-related factor relating to such
individuals, employees and
dependents.

(2) 180-day suspension upon denial of

coverage. A health insurance issuer
upon denying health insurance coverage
in connection with group health plans in
accordance with paragraph (1) in a State
may not offer coverage in connection
with group health plans in the group or
individual market in the State for a
period of 180 days after the date such
coverage is denied or until the issuer
has demonstrated to the applicable State
authority, if required under applicable
State law, that the issuer has sufficient
financial  reserves to  underwrite
additional coverage, whichever is later.

An applicable State authority may
provide for the application of this
subsection on a service-area-specific
basis.

History

(July 1, 1944, ch 373, Title XXVII, Part A,
Subpart I, § 2702, as added March 23, 2010,P.L.
111-148, Title 1, Subtitle C, Part I, § 1201(3),
Subtitle G, § 1563(c)(8)(F) [1562(c)(8)(F)], Title
X, Subtitle A, § 10107(b)(1), 124 Stat. 156, 267,
911.)

Annotations

Notes

Explanatory notes:

The bracketed comma has been inserted in
subsec. (c)(1)(B)(ii) to indicate the probable intent
of Congress to include it.

This section, consisting of the heading and
subsecs. (a) and (b), was added by § 1201(3) of Act
March 23, 2010, P.L. 111-148, effective for plan
years beginning on or after January 1, 2014, as
provided by § 1255 of such Act. Section 1563(c)(8)
of such Act amended former 42 USCS § 300gg-11
by deleting subsecs. (a), (b), (e), and (f), amending
subsecs. (c) and (d), and transferring them to appear
as subsecs. (¢) and (d) of this section. No specific
effective date or applicability provisions were
associated with such amendments.

A prior § 300gg-1 (Act July 1, 1944, ch 373, Title
XXVII, Part A, Subpart 1, § 2702, as added Aug.
21, 1996, P.L. 104-191, Title 1, Subtitle A, Part 1, §
102(a), 110 Stat. 1961; May 21, 2008, Title I, §
102(a)(1)-(3), 122 Stat. 888; March 23, 2010, P.L.
111-148, Title I, Subtitle C, Part I, § 1201(3)(A),
124 Stat. 154) was transferred by Act March 23,
2010, P.L. 111-148, Title 1, Subtitle C, Part I, §
1201(3)(B), 124 Stat. 155 (effective for plan years
beginning on or after 1/1/2014, as provided by §
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1255 of such Act, which appears as 42 USCS ¢
300gg note), and appears as subsecs. (b)-(f) of 42
USCS § 300g9-4.

A prior § 2702 of Act July 1, 1944, ch 373,
appeared as 42 USCS § 300aaa-1 prior to being
redesignated and transferred by Act June 10, 1993,
P.L. 103-43, Title XX, § 2010(a)(1)-(3), 107 Stat.
213. Such section was reclassified to 42 USCS §
238a.

Redesignation:

Section 1562 of Act March 23, 2010, P.L. 111-
148, which amended this section, was redesignated
§ 1563 of such Act by § 10107(b)(1) of the Act.

Case Notes

1. Generally
2. Relationship with other laws

1. Generally

Court dismissed claim of village health and welfare
fund against third-party against insurer and its
agent alleging they violated provisions of Health
Insurance Portability and Accountability Act
(HIPAA), 42 USCS §¢ 300gg et seq., guaranteeing
coverage renewability or, in alternative, limiting
exclusions for preexisting conditions and
prohibiting  discrimination against individual
participants based on their health status because
HIPAA did not provide for private cause of action.
Northwestern Mem. Hosp. v Vill. of S. Chi. Heights
Health & Welfare Fund (2004, ND 1ll) 33 EBC
2046.

2. Relationship with other laws

2000 version of Kan. Stat. Ann. § 40-2254 did not
determine which of two insurers, both of whom had
coverage for health care costs in 31-day period, had
primary duty to pay benefits; § 40-2254 was not
coordination of benefits rule, and while plain

reading of statute suggested that succeeding carrier
was not obligated to provide coverage to
hospitalized person receiving extension of benefits
from prior carrier, if applied in that manner, statute
would have directly conflicted with non-
discrimination rule of 42 USCS § 300g9-1;
application of state statute would therefore have
been preempted to extent of such conflict,
notwithstanding narrow and "flexible" preemption
rule of Health Insurance Portability and
Accountability Act of 1996; as such, Kan. Stat.
Ann. § 40-2254 provided no basis for successor
carrier to recover benefits from prior carrier. MMA
Ins. Co. v Blue Cross & Blue Shield of Kan., Inc.
(2004, DC Kan) 552 F Supp 2d 1250.
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42 USCS § 300gg-2

Current through PL 115-51, approved 8/18/17

United States Code Service - Titles 1 through 54 >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH
INSURANCE COVERAGE > INDIVIDUAL AND
GROUP MARKET REFORMS > GENERAL
REFORM

§ 300gg-2. Guaranteed renewability of
coverage

(a) In general. Except as provided in this
section, if a health insurance issuer offers
health insurance coverage in the individual
or group market, the issuer must renew or
continue in force such coverage at the
option of the plan sponsor or the individual,
as applicable.

(b) General exceptions. A health insurance
issuer may nonrenew or discontinue health
insurance coverage offered in connection
with a health insurance coverage offered in
the group or individual market based only
on one or more of the following:

(1) Nonpayment of premiums. The plan
sponsor, or individual, as applicable,
has failed to pay premiums or
contributions in accordance with the
terms of the health insurance coverage
or the issuer has not received timely
premium payments.

(2) Fraud. The plan sponsor, or individual,
as applicable, has performed an act or
practice that constitutes fraud or made
an intentional misrepresentation of
material fact under the terms of the

A-8

coverage.

(3) Violation of participation or contribution
rates. In the case of a group health plan,
the plan sponsor has failed to comply
with a material plan provision relating
to employer contribution or group
participation  rules,  pursuant  to
applicable State law.

(4) Termination of coverage. The issuer is
ceasing to offer coverage in such
market in accordance with subsection
(c) and applicable State law.

(5) Movement outside service area. In the
case of a health insurance issuer that
offers health insurance coverage in the
market through a network plan, there is
no longer any enrollee in connection
with such plan who lives, resides, or
works in the service area of the issuer
(or in the area for which the issuer is
authorized to do business) and, in the
case of the small group market, the
issuer would deny enrollment with
respect to such plan under section
2711(c)(1)(A) [42 _USCS ¢ 300gg-

11(c)(1)(A)].

(6) Association membership ceases. In the
case of health insurance coverage that is
made available in the small or large
group market (as the case may be) only
through one or more bona fide
associations, the membership of an
employer in the association (on the
basis of which the coverage is provided)
ceases but only if such coverage is
terminated under this  paragraph
uniformly without regard to any health
status-related factor relating to any
covered individual.
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(¢) Requirements for uniform termination of

coverage.

(1) Particular type of coverage not offered.
In any case in which an issuer decides
to discontinue offering a particular type
of group or individual health insurance
coverage, coverage of such type may be
discontinued by the issuer in
accordance with applicable State law in

such market only if--

(A) the issuer provides notice to each

Date Filed: 04/22/2019
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(A) In general. In any case in which a

health insurance issuer elects to
discontinue offering all health
insurance coverage in the individual
or group market, or all markets, in a
State, health insurance coverage
may be discontinued by the issuer
only in accordance with applicable
State law and if--

(i) the issuer provides notice to the
applicable State authority and to
each plan sponsor, or individual,

plan sponsor, or individual, as
applicable, provided coverage of
this type in such market (and
participants ~ and  beneficiaries
covered under such coverage) of
such discontinuation at least 90 days
prior to the date of the
discontinuation of such coverage;

(B) the issuer offers to each plan

sponsor, or individual, as
applicable, provided coverage of
this type in such market, the option
to purchase all (or, in the case of the
large group market, any) other
health insurance coverage currently
being offered by the issuer to a
group health plan or individual
health insurance coverage in such
market; and

in exercising the option to
discontinue coverage of this type
and in offering the option of
coverage under subparagraph (B),
the issuer acts uniformly without
regard to the claims experience of
those sponsors or individuals, as
applicable, or any health status-
related factor relating to any
participants or beneficiaries covered
or new participants or beneficiaries
who may become eligible for such
coverage.

(2) Discontinuance of all coverage.

A-9

as applicable[,] (and participants
and beneficiaries covered under
such  coverage) of such
discontinuation at least 180 days
prior to the date of the
discontinuation of such
coverage; and

(ii) all health insurance issued or
delivered for issuance in the
State in such market (or
markets) are discontinued and
coverage under such health
insurance coverage in such
market (or markets) is not
renewed.

(B) Prohibition on market reentry. In the
case of a discontinuation under
subparagraph (A) in a market, the
issuer may not provide for the
issuance of any health insurance
coverage in the market and State
involved during the 5-year period
beginning on the date of the
discontinuation of the last health
insurance coverage not so renewed.

(d) Exception for uniform modification of
coverage. At the time of coverage renewal,
a health insurance issuer may modify the
health insurance coverage for a product
offered to a group health plan--

(1) in the large group market; or
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(2) in the small group market if, for
coverage that is available in such
market other than only through one or
more bona fide associations, such
modification is consistent with State
law and effective on a uniform basis
among group health plans with that
product.

(e) Application to coverage offered only
through associations. In applying this
section in the case of health insurance
coverage that is made available by a health
insurance issuer in the small or large group
market to employers only through one or
more associations, a reference to "plan
sponsor”" is deemed, with respect to
coverage provided to an employer member
of the association, to include a reference to

such employer.

History

(July 1, 1944, ch 373, Title XXVII, Part A,
Subpart I, § 2703, as added March 23, 2010,P.L.
111-148, Title I, Subtitle C, Part I, § 1201(4),
Subtitle G, § 1563(c)(9)(D) [1562(c)(9)(D)], Title
X, Subtitle A, § 10107(b)(1), 124 Stat. 156, 268,
911.)

Annotations

Notes

Explanatory notes:

A comma has been enclosed in brackets in
subsec. (¢)(2)(A)(i) to indicate the probable intent
of Congress to delete it.

This section, consisting of the heading and
subsec. (a), was added by § 1201(4) of Act March
23, 2010, P.L. 111-148, effective for plan years
beginning on or after January 1, 2014, as provided
by § 1255 of such Act. Section 1563(c)(9) of such
Act amended former 42 USCS § 300gg-11 by

deleting subsec. (a), amending subsecs. (b) and (c),
and transferring the section as amended to appear
as subsecs. (b)-(e) of this section. No specific
effective date or applicability provisions were
associated with such amendments.

Effective date of section:

This section is effective for plan years beginning
on or after January 1, 2014, as provided by § 1255
of Act March 23, 2010, P.L. 111-148, which
appears as 42 USCS ¢ 300gg note.

Redesignation:

Section 1562 of Act March 23, 2010, P.L. 111-
148, which amended this section, was redesignated
§ 1563 of such Act by § 10107(b)(1) of the Act.

Research References & Practice Aids
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44 Am Jur 2d, Insurance § 1053.

Law Review Articles:
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diagnosis of the condition related to

. , . such information.
United States Code Service - Titles 1 through 54 >

TITLE 42. THE PUBLIC HEALTH AND WELFARE (2) Enrollment date. The term "enrollment
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE date" means, with respect to an
> REQUIREMENTS RELATING TO HEALTH individual covered under a group health
INSURANCE COVERAGE > INDIVIDUAL AND plan or health insurance coverage, the
GROUP MARKET REFORMS > GENERAL date of enrollment of the individual in
REFORM

the plan or coverage or, if earlier, the
first day of the waiting period for such
enrollment.

§ 300gg-3. Prohibition of preexisting
condition exclusions or other
discrimination based on health status

(3) Late enrollee. The term "late enrollee"
means, with respect to coverage under a
group health plan, a participant or
beneficiary who enrolls under the plan

(a) In general. A group health plan and a health other than during--
insurance issuer offering group or (A) the first period in which the
individual health insurance coverage may individual is eligible to enroll under
not impose any preexisting condition the plan, or
exclusion with respect to such plan or . )
coverage. (B) a special enrollment period under

subsection (f).
(b) Definitions. For purposes of this part [42

USCS §§ 300gg et seq.]- (4) Waiting period. The term "waiting

period" means, with respect to a group

(1) Preexisting condition exclusion. health plan and an individual who is a
(A) In general. The term "preexisting potential participant or beneficiary in
condition exclusion" means, with the plan, the period that must pass with

respect to coverage, a limitation or
exclusion of benefits relating to a
condition based on the fact that the

respect to the individual before the
individual is eligible to be covered for
benefits under the terms of the plan.

condition was present before the (¢) Rules relating to crediting previous

date of enrollment for such
coverage, whether or not any
medical advice, diagnosis, care, or
treatment was recommended or
received before such date.

(B) Treatment of genetic information.
Genetic information shall not be
treated as a condition described in
subsection (a)(1) in the absence of a

A-12

coverage.

(1) Creditable coverage defined. For

purposes of this title [42 USCS §¢
300gg et seq.], the term "creditable
coverage" means, with respect to an
individual, coverage of the individual
under any of the following:

(A) A group health plan.



Appellate Case: 18-2186

42 USCS § 300gg-3

(B) Health insurance coverage.

(C) Part A or part B of title XVIII of the
Social Security Act [42 USCS §§
1395¢ et seq. or 13957 et seq.]

(D) Title XIX of the Social Security Act
[42 USCS §§ 1396 et seq.], other
than coverage consisting solely of
benefits under section 1928 [42

USCS § 1396s].

(E) Chapter 55 of title 10, United States
Code [10 USCS §§ 1071 et seq.].

(F) A medical care program of the
Indian Health Service or of a tribal
organization.

(G) A State health benefits risk pool.

(H) A health plan offered under chapter
89 of title 5, United States Code [
USCS §§ 8901 et seq.].

(I) A public health plan (as defined in
regulations).

(J) A health benefit plan under section
5(e) of the Peace Corps Act (22

U.S.C. 2504(e)).

Such term does not include
coverage consisting solely of
coverage of excepted benefits (as
defined in section 2791(c) [42 USCS

§ 300gg-91(c)]).

(2) Not counting periods before significant

breaks in coverage.

(A) In general. A period of creditable
coverage shall not be counted, with
respect to enrollment of an
individual under a group or
individual health plan, if, after such
period and before the enrollment
date, there was a 63-day period
during all of which the individual
was not covered under any
creditable coverage.

(B) Waiting period not treated as a
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break in coverage. For purposes of
subparagraph (A) and subsection
(d)(4), any period that an individual
is in a waiting period for any
coverage under a group or
individual health plan (or for group
health insurance coverage) or is in
an affiliation period (as defined in
subsection (g)(2)) shall not be taken
into account in determining the
continuous period under
subparagraph (A).

(C) TAA-eligible individuals. In the
case of plan years beginning before
January 1, 2014--

(i) TAA pre-certification period rule.
In the case of a TAA-eligible
individual, the period beginning
on the date the individual has a
TAA-related loss of coverage
and ending on the date that is 7
days after the date of the
issuance by the Secretary (or by
any person or entity designated
by the Secretary) of a qualified
health insurance costs credit
eligibility certificate for such
individual for purposes of
section 7527 of the Internal
Revenue Code of 1986 [26
USCS § 7627] shall not be taken
into account in determining the
continuous period under
subparagraph (A).

(ii) Definitions. The terms "TAA-
eligible individual" and "TAA-
related loss of coverage" have
the meanings given such terms
in section 2205(b)(4) [42 USCS

¢ 300bb-5(b)(4)].

(3) Method of crediting coverage.

(A) Standard method. Except as
otherwise provided under
subparagraph (B), for purposes of
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applying subsection (a)(3), a group
health plan, and a health insurance
issuer offering group or individual
health insurance coverage, shall
count a period of creditable
coverage without regard to the
specific benefits covered during the
period.

(B) Election of alternative method. A
group health plan, or a health
insurance issuer offering group or
individual health insurance, may
elect to apply subsection (a)(3)
based on coverage of benefits
within each of several classes or
categories of benefits specified in
regulations rather than as provided
under subparagraph (A). Such
election shall be made on a uniform
basis for all participants and
beneficiaries. Under such election a
group health plan or issuer shall
count a period of creditable
coverage with respect to any class
or category of benefits if any level
of benefits is covered within such
class or category.

(C) Plan notice. In the case of an
election with respect to a group
health plan under subparagraph (B)
(whether or not health insurance
coverage is provided in connection
with such plan), the plan shall--

(i) prominently state in any
disclosure statements
concerning the plan, and state to
each enrollee at the time of
enrollment under the plan, that
the plan has made such election,
and

(ii) include in such statements a
description of the effect of this
election.

(D) Issuer notice. In the case of an
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election under subparagraph (B)
with respect to health insurance
coverage offered by an issuer in the
individual or group [group] market,
the issuer--

(i) shall prominently state in any
disclosure statements
concerning the coverage, and to
each employer at the time of the
offer or sale of the coverage,
that the issuer has made such
election, and

(ii) shall include in such statements a
description of the effect of such
election.

(4) Establishment of period. Periods of

creditable coverage with respect to an
individual shall be established through
presentation of certifications described
in subsection (e¢) or in such other
manner as may be specified in
regulations.

(d) Exceptions.

(1) Exclusion not applicable to certain

newborns. Subject to paragraph (4), a
group health plan, and a health
insurance issuer offering group or
individual health insurance coverage,
may not impose any preexisting
condition exclusion in the case of an
individual who, as of the last day of the
30-day period beginning with the date
of birth, is covered under creditable
coverage.

(2) Exclusion not applicable to certain

adopted children. Subject to paragraph
(4), a group health plan, and a health
insurance issuer offering group or
individual health insurance coverage,
may not impose any preexisting
condition exclusion in the case of a
child who is adopted or placed for
adoption before attaining 18 years of
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age and who, as of the last day of the
30-day period beginning on the date of
the adoption or placement for adoption,
is covered under creditable coverage.
The previous sentence shall not apply to
coverage before the date of such
adoption or placement for adoption.

Exclusion not applicable to pregnancy.
A group health plan, and health
insurance issuer offering group or
individual health insurance coverage,
may not 1impose any preexisting
condition  exclusion relating  to
pregnancy as a preexisting condition.

Loss if break in coverage. Paragraphs
(1) and (2) shall no longer apply to an
individual after the end of the first 63-
day period during all of which the
individual was not covered under any
creditable coverage.

(e) Certifications and disclosure of coverage.

(1)

Requirement for certification of period
of creditable coverage.

(A) In general. A group health plan, and
a health insurance issuer offering
group or individual health insurance
coverage, shall provide the
certification described in
subparagraph (B)--

(i) at the time an individual ceases to
be covered under the plan or
otherwise becomes covered
under a COBRA continuation
provision,

(ii) in the case of an individual
becoming covered under such a
provision, at the time the
individual ceases to be covered
under such provision, and

(iii) on the request on behalf of an
individual made not later than
24 months after the date of
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cessation of the coverage
described in clause (i) or (ii),
whichever is later.

The certification under
clause (i) may be provided, to
the extent practicable, at a time
consistent with notices required
under any applicable COBRA
continuation provision.

(B) Certification. The certification
described in this subparagraph is a
written certification of--

(i) the period of creditable coverage
of the individual under such
plan and the coverage (if any)
under such COBRA
continuation provision, and

(i) the waiting period (if any) (and
affiliation period, if applicable)
imposed with respect to the
individual for any coverage
under such plan.

(C) Issuer compliance. To the extent
that medical care under a group
health plan consists of group health
insurance coverage, the plan is
deemed to have satisfied the
certification requirement under this
paragraph if the health insurance
issuer  offering the coverage
provides for such certification in
accordance with this paragraph.

(2) Disclosure of information on previous

benefits. In the case of an election
described in subsection (¢)(3)(B) by a
group health plan or health insurance
issuer, if the plan or issuer enrolls an
individual for coverage under the plan
and the individual provides a
certification of coverage of the
individual under paragraph (1)--

(A) upon request of such plan or issuer,
the entity which issued the
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certification  provided by the
individual shall promptly disclose to
such requesting plan or issuer
information on coverage of classes
and categories of health benefits
available under such entity's plan or
coverage, and

(B) such entity may charge the
requesting plan or issuer for the
reasonable cost of disclosing such
information.

(3) Regulations. The Secretary shall

establish rules to prevent an entity's
failure to provide information under
paragraph (1) or (2) with respect to
previous coverage of an individual from
adversely affecting any subsequent
coverage of the individual under
another group health plan or health
insurance coverage.

(f) Special enrollment periods.

(1) Individuals losing other coverage. A

group health plan, and a health
insurance issuer offering group health
insurance coverage in connection with a
group health plan, shall permit an
employee who is eligible, but not
enrolled, for coverage under the terms
of the plan (or a dependent of such an
employee if the dependent is eligible,
but not enrolled, for coverage under
such terms) to enroll for coverage under
the terms of the plan if each of the
following conditions is met:

(A) The employee or dependent was
covered under a group health plan
or had health insurance coverage at
the time coverage was previously
offered to the employee or
dependent.

(B) The employee stated in writing at
such time that coverage under a
group health plan or health
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insurance coverage was the reason
for declining enrollment, but only if
the plan sponsor or issuer (if
applicable)  required such a
statement at such time and provided
the employee with notice of such
requirement (and the consequences
of such requirement) at such time.

(C) The employee's or dependent's
coverage described in subparagraph
(A)-

(i) was under a COBRA
continuation provision and the
coverage under such provision
was exhausted; or

(ii) was not under such a provision
and either the coverage was
terminated as a result of loss of
eligibility for the coverage
(including as a result of legal
separation,  divorce,  death,
termination of employment, or
reduction in the number of hours
of employment) or employer
contributions  toward  such
coverage were terminated.

(D) Under the terms of the plan, the
employee requests such enrollment
not later than 30 days after the date
of exhaustion of coverage described
in subparagraph O)(@) or
termination of coverage or employer
contribution described in
subparagraph (C)(ii).

(2) For dependent beneficiaries.

(A) In general. If--

(i) a group health plan makes
coverage available with respect
to a dependent of an individual,

(ii) the individual is a participant
under the plan (or has met any
waiting period applicable to
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becoming a participant under the
plan and is eligible to be
enrolled under the plan but for a
failure to enroll during a
previous enrollment period), and

(iii) a person becomes such a
dependent of the individual
through marriage, birth, or
adoption or placement for
adoption,

the group health plan shall
provide for a dependent special
enrollment period described in
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(i) in the case of marriage, not later
than the first day of the first
month beginning after the date
the completed request for
enrollment is received;

(ii) in the case of a dependent's birth,
as of the date of such birth; or

(iii) in the case of a dependent's
adoption or placement for
adoption, the date of such
adoption or placement for
adoption.

(3) Special rules for application in case of

subparagraph (B) during which Medicaid and CHIP.

the person (or, if not otherwise

enrolled, the individual) may be (A) In general. A group health plan, and

enrolled under the plan as a
dependent of the individual, and
in the case of the birth or
adoption of a child, the spouse of
the individual may be enrolled as
a dependent of the individual if
such spouse is otherwise eligible
for coverage.

(B) Dependent special enrollment

period. A  dependent special
enrollment period under this
subparagraph shall be a period of
not less than 30 days and shall begin
on the later of--

(i) the date dependent coverage is
made available, or

(ii) the date of the marriage, birth, or
adoption or placement for
adoption (as the case may be)
described in  subparagraph

(A)(iii).

(C) No waiting period. If an individual

seeks to enroll a dependent during
the first 30 days of such a dependent
special enrollment period, the
coverage of the dependent shall
become effective--
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a health insurance issuer offering
group health insurance coverage in
connection with a group health plan,
shall permit an employee who is
eligible, but not enrolled, for
coverage under the terms of the plan
(or a dependent of such an
employee if the dependent is
eligible, but not enrolled, for
coverage under such terms) to enroll
for coverage under the terms of the
plan if either of the following
conditions is met:

(i) Termination of Medicaid or
CHIP coverage. The employee
or dependent is covered under a
Medicaid plan under title XIX
of the Social Security Act [42
USCS §9 1396 et seq.] or under
a State child health plan under
title XXI of such Act [42 USCS
08 1397aa et seq.] and coverage
of the employee or dependent
under such a plan is terminated
as a result of loss of eligibility
for such coverage and the
employee requests coverage
under the group health plan (or
health insurance coverage) not
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later than 60 days after the date
of termination of such coverage.

(ii) Eligibility for employment

assistance under Medicaid or
CHIP. The employee or
dependent becomes eligible for
assistance, with respect to
coverage under the group health
plan or health insurance
coverage, under such Medicaid
plan or State child health plan
(including under any waiver or
demonstration project conducted
under or in relation to such a
plan), if the employee requests
coverage under the group health
plan or health insurance
coverage not later than 60 days
after the date the employee or
dependent is determined to be
eligible for such assistance.

(B) Coordination with Medicaid and
CHIP.

(i) Outreach to employees regarding

availability of Medicaid and
CHIP coverage.

(I) In general. Each employer
that maintains a group health
plan in a State that provides
medical assistance under a
State Medicaid plan under
title XIX of the Social
Security Act [42 USCS §§
1396 et seq.], or child health
assistance under a State
child health plan under title
XXI of such Act [42 USCS
8§ 1397aa et seq.], in the
form of premium assistance
for the purchase of coverage
under a group health plan,
shall provide to each
employee a written notice
informing the employee of
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potential opportunities then
currently available in the
State in which the employee
resides for premium
assistance under such plans
for health coverage of the
employee or the employee's
dependents. For purposes of
compliance with this
subclause, the employer may
use any State-specific model
notice developed in
accordance  with  section
701(HB3)B)(I)(IT) of the
Employee Retirement
Income Security Act of 1974
(29 U.S.C.
LIS1(NEHBI(ID)).

(IT) Option to provide concurrent
with  provision of plan
materials to employee. An
employer may provide the
model notice applicable to
the State in which an
employee resides concurrent
with the furnishing of
materials  notifying  the
employee of health plan
eligibility, concurrent with
materials provided to the
employee in connection with
an open season or election
process conducted under the
plan, or concurrent with the
furnishing of the summary
plan description as provided
in section 104(b) of the
Employee Retirement
Income Security Act of 1974
[29 USCS § 1024(b)].

(ii) Disclosure about group health

plan benefits to States for
Medicaid and CHIP eligible
individuals. In the case of an
enrollee in a group health plan
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who is covered wunder a
Medicaid plan of a State under
title XIX of the Social Security
Act [42 USCS §§ 1396 et seq.]
or under a State child health
plan under title XXI of such Act
[42 USCS §§ 1397aa et seq.],
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insurance coverage in connection with a
group health plan and which does not
impose any preexisting condition
exclusion allowed under subsection (a)
with respect to any particular coverage
option may impose an affiliation period
for such coverage option, but only if--

the plan administrator of the
group health plan shall disclose
to the State, upon request,
information about the benefits
available under the group health
plan in sufficient specificity, as
determined under regulations of
the Secretary of Health and
Human Services in consultation
with the Secretary that require
use of the model coverage

(A) such period is applied uniformly
without regard to any health status-
related factors; and

(B) such period does not exceed 2
months (or 3 months in the case of a
late enrollee).

(2) Affiliation period.

(A) Defined. For purposes of this fitle
[42 USCS §§ 300gg et seq.], the
term "affiliation period" means a

coordination disclosure form . )

developed under section period which, under the terms of the
311(b)(1)(C) of the Children's health insurance coverage offered
Health Insurance by the health  maintenance

organization, must expire before the
health insurance coverage becomes
effective. The organization is not
required to provide health care
services or benefits during such
period and no premium shall be
charged to the participant or
beneficiary for any coverage during
the period.

Reauthorization Act of 2009 [29
USCS § 1181 note], so as to
permit the State to make a
determination (under paragraph
(2)(B), (3), or (10) of section
2105(c) of the Social Security
Act [42 USCS § 1397ee(c)] or
otherwise) concerning the cost-

effectiveness of the State

providing medical or child (B) Beginning. Such period shall begin
health assistance through on the enrollment date.

premium assistance for the

(C) Runs concurrently with waiting
periods. An affiliation period under
a plan shall run concurrently with

purchase of coverage under such
group health plan and in order

for the State to provide o, .

. any waiting period under the plan.
supplemental benefits required .
under paragraph (10)(E) of such (3) Alternative methods. A  health

maintenance organization described in
paragraph (1) may use alternative
methods, from those described in such
paragraph, to address adverse selection
as approved by the State insurance
commissioner or official or officials
designated by the State to enforce the

section or other authority.

(g) Use of affiliation period by HMOs as
alternative  to  preexisting  condition
exclusion.

A health maintenance
which offers health

(1) In general.
organization
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requirements of this part for the State
involved with respect to such issuer.

History

(July 1, 1944, ch 373, Title XXVII, Part A,
Subpart I[1], § 2704 [2701], as added Aug. 21,
1996,P.L. 104-191, Title I, Subtitle A, Part 1, §
102(a), 110 Stat. 1955; Feb. 4, 2009, P.L. 111-3,
Title I1L, Subtitle B, § 311(b)(2), 123 Stat. 70; Feb.
17,2009, P.L. 111-5, Div B, Title I, Subtitle I, Part
VI, § 1899D(c), 123 Stat. 426; March 23, 2010,
P.L. 111-148, Title I, Subtitle C, Part I, § 1201(2),
Subtitle G, § 1563(c)(1) [1562(c)(1)], Title X,
Subtitle A, § 10107(b)(1), 124 Stat. 154, 264, 911;
Dec. 29,2010, P.L. 111-344, § 114(c), 124 Stat.
3615.)

(As amended Oct. 21, 2011,P.L. 112-40, Title I,
Subtitle B, § 242(a)(4), 125 Stat. 419.)

Annotations

Notes

Explanatory notes:

The word "group" in subsec. (c)(3) has been
enclosed in brackets to indicate the probable intent
of Congress to delete such word.

This section formerly appeared as 42 USCS §
300gg.

Amendments:

2009 . Act Feb. 4, 2009 (effective on 4/1/2009, and
applicable to child health assistance and medical
assistance provided on or after that date, as
provided by § 3(a) of such Act, which appears as
42 USCS § 1396 note), in subsec. (f), added para.
(3).

Act Feb. 17, 2009 (applicable to plan years
beginning after enactment, as provided by §
1899D(d) of such Act, which appears as 26 USCS ¢
9801 note), added subsec. (¢)(2)(C).

2010 . Act March 23, 2010 (effective for plan years
beginning on or after 1/1/2014, as provided by §
1255 of such Act, which appears as 42 USCS §
300gg note), substituted the section heading and
subsec. (a) for ones which read:

"Increased portability through limitation on
preexisting condition exclusions

"(a) Limitation on preexisting condition exclusion
period; crediting for periods of previous coverage.
Subject to subsection (d), a group health plan, and a
health insurance issuer offering group health
insurance coverage, may, with respect to a
participant or beneficiary, impose a preexisting
condition exclusion only if--

"(1) such exclusion relates to a condition
(whether physical or mental), regardless of the
cause of the condition, for which medical advice,
diagnosis, care, or treatment was recommended or
received within the 6-month period ending on the
enrollment date;

"(2) such exclusion extends for a period of not
more than 12 months (or 18 months in the case of a
late enrollee) after the enrollment date; and

"(3) the period of any such preexisting
condition exclusion is reduced by the aggregate of
the periods of creditable coverage (if any, as
defined in subsection (c)(1)) applicable to the
participant or beneficiary as of the enrollment
date.".

Such Act further, in subsec. (c), in para. (2),
substituted "group or individual health plan" for
"oroup health plan" wherever occurring, in para.

(3), substituted "group or individual health
insurance" for "group health insurance", wherever
appearing, and, in subpara. (D), substituted

"individual or group" for "small or large"; and, in
subsecs. (d) and (e)(1)(A), substituted "group or
individual health insurance" for "group health
insurance", wherever appearing.

Act Dec. 29, 2010 (applicable to plan years
beginning after 12/31/2010, as provided by §
114(d) of such Act, which appears as 26 USCS ¢

A-20



Appellate Case: 18-2186

Document: 010110157902

Date Filed: 04/22/2019 Page: 90

Page 10 of 11

42 USCS § 300gg-3

9801 note), in subsec. (c)(2)(C), substituted
"February 13, 2011" for "January 1, 2011". Such
Act directed that the amendment be made to §
2701(c)(2)(C) of the Public Health Service Act as
in effect for plan years beginning before January 1,
2014.

2011 . Act Oct. 21, 2011 (applicable to plan years
beginning after 2/12/2011, as provided by §
242(a)(4) of such Act, which appears as 26 USCS §
9801 note), in subsec. (¢)(2)(C), substituted
"January 1, 2014" for "February 13, 2011".

Redesignation:

This section, enacted as § 2701 of subpart 1 of
Part A of Title XXVII of Act July 1, 1944, ch 373,
was redesignated § 2704 of subpart I of such Part
by Act March 23, 2010, P.L. 111-148, Title I,
Subtitle C, Part 1, § 1201(1), (2), 124 Stat. 154,
effective for plan years beginning on or after
1/1/2014, as provided by § 1255 of such Act, which
appears as 42 USCS ¢ 300gg note.

Section 1562 of Act March 23, 2010, P.L. 111-
148, which amended this section, was redesignated
§ 1563 of such Act by § 10107(b)(1) of the Act.

Other provisions:

Application of section. The provisions of this
section, as they apply to enrollees who are under 19
years of age, become effective for plan years
beginning on or after the date that is 6 months after
the date of enactment of Act March 23, 2010, P.L.
111-148, as provided by § 1255 of such Act, which
appears as 42 USCS ¢ 300gg note.

Research References & Practice Aids

Am Jur:

44 Am Jur 2d, Insurance § 1053.

444 Am Jur 2d, Insurance § 1840.

Law Review Articles:

Thompson. The Next Stage of Health Care Reform:
Controlling Costs by Paying Health Plans Based on
Health Outcomes. 44 Akron L Rev, 201 1.

Avraham. Clinical Practice Guidelines: The
Warped Incentives in the U.S. Healthcare System.
37 Am J L and Med 7, 201 1.

Kinney. Comparative Effectiveness Research
Under the Patient Protection and Affordable Care
Act: Can New Bottles Accommodate Old Wine?
37 Am JL and Med 522, 201 1.

Mabher. The Benefits of Opt-In Federalism. 52 BC
L Rev 1733, November 2011.

Smith. Federalism, Lochner, and the Individual
Mandate. 9/ BUL Rev 1723, October 2011.

Cuello. How the Patient Protection and Affordable
Care Act Shapes the Future of Home- and
Community-Based Services. 45 Clearinghouse Rev
299, November-December 2011.

Abbott. Treating the Health Care Crisis:
Complementary and Alternative Medicine for
PPACA. 14 DePaul J Health Care L 35, Fall 2011.

Westfall. Ethically Economic: The Affordable Care
Act's Impact on the Administration of Health
Benefits. /4 DePaul J Health Care L 99, Fall
2011.

Fox. Closing the Information Gap: Informing
Better Medical Decisionmaking through the Use of
Post-Market Safety and Comparative Effectiveness
Information. 67 Food Drug LJ 83, 2012.

Walsh. Everything but the Merits: Analyzing the
Procedural Aspects of the Health Care Litigation:
Essay: The Anti-Injunction Act, Congressional
Inactivity, and Pre-Enforcement Challenges to §
5000A of the Tax Code. 46 U Rich L Rev 823,
March 2012.

Dorf; Siegel. "Early-Bird Special" Indeed!: Why
the Tax Anti-Injunction Act Permits the Present
Challenges to the Minimum Coverage Provision.
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§ 300gg-4. Prohibiting discrimination
against individual participants and
beneficiaries based on health status

(a) In general. A group health plan and a health
insurance issuer offering group or
individual health insurance coverage may
not establish rules for eligibility (including
continued eligibility) of any individual to
enroll under the terms of the plan or
coverage based on any of the following
health status-related factors in relation to
the individual or a dependent of the
individual:

(1) Health status.

(2) Medical condition (including both
physical and mental illnesses).

(3) Claims experience.
(4) Receipt of health care.
(5) Medical history.

(6) Genetic information.

(7) Evidence of insurability (including
conditions arising out of acts of
domestic violence).

(8) Disability.
(9) Any other health status-related factor

A-23

determined  appropriate by  the
Secretary.

(b) In premium contributions.

(1) In general. A group health plan, and a
health insurance issuer offering group
or individual health insurance coverage,
may not require any individual (as a
condition of enrollment or continued
enrollment under the plan) to pay a
premium or contribution which is
greater than such premium or
contribution for a similarly situated
individual enrolled in the plan on the
basis of any health status-related factor
in relation to the individual or to an
individual enrolled under the plan as a
dependent of the individual.

(2) Construction. Nothing in paragraph (1)
shall be construed--

(A) to restrict the amount that an
employer or individual may be
charged for coverage under a group
health plan except as provided in
paragraph (3) or individual health
coverage, as the case may be; or

(B) to prevent a group health plan, and a
health insurance issuer offering
group health insurance coverage,
from establishing premium
discounts or rebates or modifying
otherwise applicable copayments or
deductibles in return for adherence
to programs of health promotion
and disease prevention.

(3) No group-based discrimination on basis
of genetic information.

(A) In general. For purposes of this
section, a group health plan, and
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health insurance issuer offering
group or individual health insurance
coverage, may not adjust premium
or contribution amounts for the
group covered under such plan on
the basis of genetic information.

(B) Rule of construction. Nothing in
subparagraph (A) or in paragraphs
(1) and (2) of subsection (d) shall be
construed to limit the ability of a
health insurance issuer offering
group or individual health insurance
coverage to increase the premium
for an employer based on the
manifestation of a disease or
disorder of an individual who is
enrolled in the plan. In such case,
the manifestation of a disease or
disorder in one individual cannot
also be used as genetic information
about other group members and to
further increase the premium for the
employer.

(¢) Genetic testing.

(1) Limitation on requesting or requiring

genetic testing. A group health plan,
and a health insurance issuer offering
health insurance coverage in connection
with a group health plan, shall not
request or require an individual or a
family member of such individual to
undergo a genetic test.

(2) Rule of construction. Paragraph (1) shall

not be construed to limit the authority
of a health care professional who is
providing health care services to an
individual to request that such
individual undergo a genetic test.

(3) Rule of construction regarding payment.

(A) In general. Nothing in paragraph (1)
shall be construed to preclude a
group health plan, or a health
insurance issuer offering health
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insurance coverage in connection
with a group health plan, from
obtaining and using the results of a
genetic test in  making a
determination regarding payment
(as such term is defined for the
purposes of applying the regulations
promulgated by the Secretary under
part C of title XI of the Social
Security Act [42 USCS §¢ 1320d et
seq.] and section 264 of the Health
Insurance Portability and
Accountability Act of 1996 [42
USCS § 1320d-2 note], as may be
revised from time to time)
consistent with subsection (a).

(B) Limitation. For purposes of
subparagraph (A), a group health
plan, or a health insurance issuer
offering health insurance coverage
in connection with a group health
plan, may request only the
minimum amount of information
necessary to accomplish  the
intended purpose.

(4) Research exception. Notwithstanding

paragraph (1), a group health plan, or a
health insurance issuer offering health
insurance coverage in connection with a
group health plan, may request, but not
require, that a participant or beneficiary
undergo a genetic test if each of the
following conditions is met:

(A) The request is made pursuant to
research that complies with part 26
of title 45, Code of Federal
Regulations, or equivalent Federal
regulations, and any applicable
State or local law or regulations for
the protection of human subjects in
research.

(B) The plan or issuer clearly indicates
to each participant or beneficiary, or
in the case of a minor child, to the
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legal guardian of such beneficiary,
to whom the request is made that--

(i) compliance with the request is
voluntary; and

(ii) non-compliance will have no
effect on enrollment status or
premium or contribution
amounts.

(C) No genetic information collected or
acquired under this paragraph shall
be used for underwriting purposes.

(D) The plan or issuer notifies the
Secretary in writing that the plan or
issuer is conducting activities
pursuant to the exception provided
for under this paragraph, including a
description of the activities
conducted.

(E) The plan or issuer complies with
such other conditions as the
Secretary may by regulation require
for activities conducted under this
paragraph.

(d) Prohibition on collection of genetic
information.

(1) In general. A group health plan, and a
health insurance issuer offering health
insurance coverage in connection with a
group health plan, shall not request,
require, or purchase genetic information
for underwriting purposes (as defined in
section 2791 [42 USCS § 300gg-91]).

(2) Prohibition on collection of genetic
information prior to enrollment. A
group health plan, and a health
insurance  issuer offering  health
insurance coverage in connection with a
group health plan, shall not request,
require, or purchase genetic information
with respect to any individual prior to
such individual's enrollment under the
plan or coverage in connection with

A-25

such enrollment.

(3) Incidental collection. If a group health
plan, or a health insurance issuer
offering health insurance coverage in
connection with a group health plan,
obtains genetic information incidental
to the requesting, requiring, or
purchasing of other information
concerning any individual, such request,
requirement, or purchase shall not be
considered a violation of paragraph (2)
if such request, requirement, or
purchase is not in violation of paragraph
(1).

(e) Application to all plans. The provisions of
subsections (a)(6), (b)(3), (¢) , and (d) and
subsection (b)(1) and section 2704 [42
USCS § 300gg-3] with respect to genetic
information, shall apply to group health
plans and health insurance issuers without
regard to section 2735(a) [42 USCS §

300gg-21(a)].

(f) Genetic information of a fetus or embryo.
Any reference in this part to genetic
information concerning an individual or
family member of an individual shall--

(1) with respect to such an individual or
family member of an individual who is
a pregnant woman, include genetic
information of any fetus carried by such
pregnant woman; and

(2) with respect to an individual or family
member utilizing an assisted
reproductive  technology,  include
genetic information of any embryo
legally held by the individual or family
member.

(g)--(i) [Not enacted]

j) Programs of health promotion or disease
g p
prevention.

(1) General provisions.

(A) General rule. For purposes of
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subsection (b)(2)(B), a program of
health  promotion or disease
prevention (referred to in this
subsection as a 'wellness program')
shall be a program offered by an
employer that is designed to
promote health or prevent disease
that  meets the applicable
requirements of this subsection.

(B) No conditions based on health status
factor. If none of the conditions for
obtaining a premium discount or
rebate or other reward for
participation in a wellness program
is based on an individual satisfying
a standard that is related to a health
status factor, such wellness program
shall not violate this section if
participation in the program is made
available to all similarly situated
individuals and the requirements of
paragraph (2) are complied with.

(C) Conditions based on health status
factor. If any of the conditions for
obtaining a premium discount or
rebate or other reward for
participation in a wellness program
is based on an individual satisfying
a standard that is related to a health
status factor, such wellness program
shall not violate this section if the
requirements of paragraph (3) are
complied with.

(2) Wellness programs not subject to

requirements. If none of the conditions
for obtaining a premium discount or
rebate or other reward under a wellness
program as described in paragraph
(1)(B) are based on an individual
satisfying a standard that is related to a
health status factor (or if such a
wellness program does not provide such
a reward), the wellness program shall
not violate this section if participation
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in the program is made available to all
similarly situated individuals. The
following programs shall not have to
comply with the requirements of
paragraph (3) if participation in the
program is made available to all
similarly situated individuals:

(A) A program that reimburses all or
part of the cost for memberships in
a fitness center.

(B) A diagnostic testing program that
provides a reward for participation
and does not base any part of the
reward on outcomes.

(C) A program that encourages
preventive care related to a health
condition through the waiver of the
copayment or deductible
requirement under group health plan
for the costs of certain items or
services related to a health condition
(such as prenatal care or well-baby
visits).

(D) A program that reimburses
individuals for the costs of smoking
cessation programs without regard
to whether the individual quits
smoking.

(E) A program that provides a reward to
individuals for attending a periodic
health education seminar.

Wellness  programs  subject to
requirements. If any of the conditions
for obtaining a premium discount,
rebate, or reward under a wellness
program as described in paragraph
(1)(C) is based on an individual
satisfying a standard that is related to a
health status factor, the wellness
program shall not violate this section if
the following requirements  are
complied with:

(A) The reward for the wellness
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program, together with the reward
for other wellness programs with
respect to the plan that requires
satisfaction of a standard related to a
health status factor, shall not exceed
30 percent of the cost of employee-
only coverage under the plan. If, in
addition  to employees or
individuals, any class of dependents
(such as spouses or spouses and
dependent children) may participate
fully in the wellness program, such
reward shall not exceed 30 percent
of the cost of the coverage in which
an employee or individual and any
dependents are enrolled. For
purposes of this paragraph, the cost
of coverage shall be determined
based on the total amount of
employer and employee
contributions  for the  benefit
package under which the employee
is (or the employee and any
dependents are) receiving coverage.
A reward may be in the form of a
discount or rebate of a premium or
contribution, a waiver of all or part
of a cost-sharing mechanism (such
as deductibles, copayments, or
coinsurance), the absence of a
surcharge, or the value of a benefit
that would otherwise not be
provided under the plan. The
Secretaries of Labor, Health and
Human Services, and the Treasury
may increase the reward available
under this subparagraph to up to 50
percent of the cost of coverage if the
Secretaries determine that such an
increase is appropriate.

(B) The wellness program shall be

reasonably designed to promote
health or prevent disecase. A
program  complies  with  the
preceding sentence if the program
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has a reasonable chance of
improving the health of, or
preventing disease in, participating
individuals and it is not overly
burdensome, is not a subterfuge for
discriminating based on a health
status factor, and is not highly
suspect in the method chosen to
promote health or prevent disease.

(C) The plan shall give individuals

eligible for the program the
opportunity to qualify for the
reward under the program at least
once each year.

(D) The full reward under the wellness

program shall be made available to
all similarly situated individuals.
For such purpose, among other
things:

(i) The reward is not available to all
similarly situated individuals for
a period unless the wellness
program allows--

(I) for a reasonable alternative
standard (or waiver of the
otherwise applicable
standard) for obtaining the
reward for any individual for
whom, for that period, it is
unreasonably difficult due to
a medical condition to
satisfy the otherwise
applicable standard; and

(II) for a reasonable alternative
standard (or waiver of the
otherwise applicable
standard) for obtaining the
reward for any individual for
whom, for that period, it is
medically inadvisable to
attempt to  satisfy the
otherwise applicable
standard.
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(ii) If reasonable under the
circumstances, the plan or issuer
may seek verification, such as a
statement from an individual's
physician, that a health status
factor makes it unreasonably
difficult or medically
inadvisable for the individual to
satisfy or attempt to satisfy the
otherwise applicable standard.

(E) The plan or issuer involved shall
disclose in all plan materials
describing the terms of the wellness
program the availability of a
reasonable alternative standard (or
the possibility of waiver of the
otherwise  applicable  standard)
required under subparagraph (D). If
plan materials disclose that such a
program is available, without
describing its terms, the disclosure
under this subparagraph shall not be
required.

(k) Existing programs. Nothing in this section
shall prohibit a program of health
promotion or disease prevention that was
established prior to the date of enactment of
this section and applied with all applicable
regulations, and that is operating on such
date, from continuing to be carried out for
as long as such regulations remain in effect.

(1) Wellness program demonstration project.

(1) In general. Not later than July 1, 2014,
the Secretary, in consultation with the
Secretary of the Treasury and the
Secretary of Labor, shall establish a 10-
State demonstration project under
which participating States shall apply
the provisions of subsection (j) to
programs of health promotion offered
by a health insurance issuer that offers
health insurance coverage in the
individual market in such State.

(2) Expansion of demonstration project. If
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the Secretary, in consultation with the
Secretary of the Treasury and the
Secretary of Labor, determines that the
demonstration project described in
paragraph (1) is effective, such
Secretaries may, beginning on July 1,
2017 expand such demonstration
project to include additional
participating States.

(3) Requirements.

(A) Maintenance of coverage. The
Secretary, in consultation with the
Secretary of the Treasury and the
Secretary of Labor, shall not
approve the participation of a State
in the demonstration project under
this section unless the Secretaries
determine that the State's project is
designed in a manner that--

(i) will not result in any decrease in
coverage; and

(ii) will not increase the cost to the
Federal Government n
providing credits under section
36B _of the Internal Revenue
Code of 1986 [26 USCS § 36B]
or cost-sharing assistance under
section 1402 of the Patient
Protection and Affordable Care
Act[42 USCS § 18071].

(B) Other requirements. States that
participate in the demonstration
project under this subsection--

(i) may permit premium discounts or
rebates or the modification of
otherwise applicable
copayments or deductibles for
adherence to, or participation in,
a reasonably designed program
of health promotion and disease
prevention;

(ii) shall ensure that requirements of
consumer protection are met in
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programs of health promotion in
the individual market;

(iii) shall require verification from
health insurance issuers that
offer health insurance coverage
in the individual market of such
State that premium discounts--

(I) do not create undue burdens
for individuals insured in the
individual market;

(II) do not lead to cost shifting;
and

(II) are not a subterfuge for
discrimination;

(iv) shall ensure that consumer data
is protected in accordance with
the requirements of section
264(c) of the Health Insurance
Portability and Accountability
Act of 1996 (42 U.S.C. 1320d-2
note); and

(v) shall ensure and demonstrate to
the satisfaction of the Secretary
that the discounts or other
rewards provided under the
project reflect the expected level
of participation in the wellness
program involved and the
anticipated effect the program
will have on utilization or
medical claim costs.

(m) Report.
(1) In general. Not later than 3 years after

the date of enactment of the Patient
Protection and Affordable Care Act
[enacted March 23, 2010], the
Secretary, in consultation with the
Secretary of the Treasury and the
Secretary of Labor, shall submit a
report to the appropriate committees of
Congress concerning--

(A) the effectiveness of wellness
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programs (as defined in subsection
(j)) in promoting health and
preventing disease;

(B) the impact of such wellness
programs on the access to care and
affordability of coverage for
participants and non-participants of

such programs;

(C) the impact of premium-based and
cost-sharing incentives on
participant behavior and the role of
such  programs in  changing
behavior; and

(D) the effectiveness of different types
of rewards.

(2) Data collection. In preparing the report

described in paragraph (1), the
Secretaries  shall  gather relevant
information from employers who

provide employees with access to
wellness programs, including State and
Federal agencies.

(n) Regulations. Nothing in this section shall
be construed as prohibiting the Secretaries
of Labor, Health and Human Services, or
the Treasury from promulgating regulations
in connection with this section.

History

(July 1, 1944, ch 373, Title XXVTI, Part A,
Subpart I, § 2705, as added March 23, 2010,P.L.
111-148, Title I, Subtitle C, Part I, § 1201(3)(A),
(4), 124 Stat. 155.)

Annotations

Notes

Explanatory notes:

Subsecs. (b)-(f) of this section formerly appeared
as part of 42 USCS § 300gg-1.
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A prior § 300gg-4 was redesignated and
transferred by Act March 23, 2010, P.L. 111-148,
Title I, Subtitle A, § 1001(2), 124 Stat. 130, and
appears as 42 USCS ¢ 300gg-25.

A prior § 2704 of Act July 1, 1944, ch 373,
appeared as 42 USCS § 300aaa-3 prior to being
redesignated and transferred by Act June 10, 1993,
P.L. 103-43, Title XX, § 2010(a)(1)-(3), 107 Stat.
213. Such section was reclassified to 42 USCS §
238c¢.

Effective date of section:

This section is effective for plan years beginning
on or after January 1, 2014, as provided by § 1255
of Act March 23, 2010, P.L. 111-148, which
appears as 42 USCS ¢ 300gg note.
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Current through PL 115-51, approved 8/18/17

United States Code Service - Titles 1 through 54 >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH
INSURANCE COVERAGE > INDIVIDUAL AND
GROUP MARKET REFORMS > GENERAL
REFORM

§ 300gg-5. Non-discrimination in health
care

(a) Providers. A group health plan and a health
insurance issuer offering group or
individual health insurance coverage shall
not discriminate  with  respect to
participation under the plan or coverage
against any health care provider who is
acting within the scope of that provider's
license or certification under applicable
State law. This section shall not require that
a group health plan or health insurance
issuer contract with any health care
provider willing to abide by the terms and
conditions for participation established by
the plan or issuer. Nothing in this section
shall be construed as preventing a group
health plan, a health insurance issuer, or the
Secretary  from  establishing  varying
reimbursement rates based on quality or
performance measures.

(b) Individuals. The provisions of section 1558
of the Patient Protection and Affordable
Care Act (relating to non-discrimination)
[29 USCS § 218¢] shall apply with respect
to a group health plan or health insurance
issuer offering group or individual health
insurance coverage.

History

(July 1, 1944, ch 373, Title XXVII, Part A,
Subpart I, § 2706, as added March 23, 2010,P.L.
111-148, Title I, Subtitle C, Part I, § 1201(4), 124
Stat. 160.)

Annotations

Notes

Explanatory notes:

A prior § 300gg-5 was redesignated and
transferred by Act March 23, 2010, P.L. 111-148,
Title I, Subtitle A, § 1001(2), 124 Stat. 130, and
appears as 42 USCS ¢ 300gg-26.

Effective date of section:

This section is effective for plan years beginning
on or after January 1, 2014, as provided by § 1255
of Act March 23, 2010, P.L. 111-148, which
appears as 42 USCS ¢ 300gg note.

Research References & Practice Aids

Am Jur:

43 Am Jur 2d, Insurance § 544.

Law Review Articles:

Thompson. The Next Stage of Health Care Reform:
Controlling Costs by Paying Health Plans Based on
Health Outcomes. 44 Akron L Rev, 201 1.

Avraham. Clinical Practice Guidelines: The
Warped Incentives in the U.S. Healthcare System.
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37 Am J L and Med 7, 201 1.

Kinney. Comparative Effectiveness Research
Under the Patient Protection and Affordable Care
Act: Can New Bottles Accommodate Old Wine?
37 Am JL and Med 522, 201 1.

Maher. The Benefits of Opt-In Federalism. 52 BC
L Rev 1733, November 2011.

Smith. Federalism, Lochner, and the Individual
Mandate. 9/ BUL Rev 1723, October 2011.

Hoffman. AIDS Caps, Contraceptive Coverage, and
the Law: an Analysis of the Federal Anti-
Discrimination Statutes' Applicability to Health
Insurance. 23 Cardozo L Rev 1315, March 2002.

Cuello. How the Patient Protection and Affordable
Care Act Shapes the Future of Home- and
Community-Based Services. 45 Clearinghouse Rev
299, November-December 2011.

Abbott.  Treating the Health Care Crisis:
Complementary and Alternative Medicine for
PPACA. /4 DePaul J Health Care L 35, Fall 2011.

Westfall. Ethically Economic: The Affordable Care
Act's Impact on the Administration of Health
Benefits. /4 DePaul J Health Care L 99, Fall
2011.

Fox. Closing the Information Gap: Informing
Better Medical Decisionmaking through the Use of
Post-Market Safety and Comparative Effectiveness
Information. 67 Food Drug LJ 83, 2012.

Walsh. Everything but the Merits: Analyzing the
Procedural Aspects of the Health Care Litigation:
Essay: The Anti-Injunction Act, Congressional
Inactivity, and Pre-Enforcement Challenges to §
5000A of the Tax Code. 46 U Rich L Rev 823,
March 2012.

Bagenstos. The Future of Disability Law. /74 Yale
LJ 1, October 2004.

Dorf; Siegel. "Early-Bird Special" Indeed!: Why

the Tax Anti-Injunction Act Permits the Present
Challenges to the Minimum Coverage Provision.
121 Yale LJ Online 389, January 19, 2012.
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Current through PL 116-8, approved 3/8/19

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 157. QUALITY AFFORDABLE HEALTH CARE FOR ALL AMERICANS >
AVAILABLE COVERAGE CHOICES FOR ALL AMERICANS > STATE FLEXIBILITY RELATING TO
EXCHANGES

§ 18042. Federal program to assist establishment and operation of nonprofit,
member-run health insurance issuers

(a)Establishment of program.

(1)In general. The Secretary shall establish a program to carry out the purposes of this section to be
known as the Consumer Operated and Oriented Plan (CO-OP) program.

(2)Purpose. It is the purpose of the CO-OP program to foster the creation of qualified nonprofit health
insurance issuers to offer qualified health plans in the individual and small group markets in the States
in which the issuers are licensed to offer such plans.

(b)Loans and grants under the CO-OP program.

(1)In general. The Secretary shall provide through the CO-OP program for the awarding to persons
applying to become qualified nonprofit health insurance issuers of--

(A)loans to provide assistance to such person in meeting its start-up costs; and

(B)grants to provide assistance to such person in meeting any solvency requirements of States in
which the person seeks to be licensed to issue qualified health plans.

(2)Requirements for awarding loans and grants.
(A)In general. In awarding loans and grants under the CO-OP program, the Secretary shall--
(i)take into account the recommendations of the advisory board established under paragraph
3
(ii)give priority to applicants that will offer qualified health plans on a Statewide basis, will utilize

integrated care models, and have significant private support; and

(iii)ensure that there is sufficient funding to establish at least 1 qualified nonprofit health
insurance issuer in each State, except that nothing in this clause shall prohibit the Secretary
from funding the establishment of multiple qualified nonprofit health insurance issuers in any
State if the funding is sufficient to do so.

(B)States without issuers in program. If no health insurance issuer applies to be a qualified
nonprofit health insurance issuer within a State, the Secretary may use amounts appropriated
under this section for the awarding of grants to encourage the establishment of a qualified nonprofit
health insurance issuer within the State or the expansion of a qualified nonprofit health insurance
issuer from another State to the State.

(C)Agreement.
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(i)In general. The Secretary shall require any person receiving a loan or grant under the CO-
OP program to enter into an agreement with the Secretary which requires such person to meet
(and to continue to meet)--

()any requirement under this section for such person to be treated as a qualified nonprofit
health insurance issuer; and

(Iany requirements contained in the agreement for such person to receive such loan or
grant.

(ii)Restrictions on use of Federal funds. The agreement shall include a requirement that no
portion of the funds made available by any loan or grant under this section may be used--

(I)for carrying on propaganda, or otherwise attempting, to influence legislation; or

(INfor marketing. Nothing in this clause shall be construed to allow a person to take any
action prohibited by section 501(c)(29) of the Internal Revenue Code of 1986 [26 USCS §
501(c)(29)].

(iii)Failure to meet requirements. If the Secretary determines that a person has failed to meet
any requirement described in clause (i) or (ii) and has failed to correct such failure within a
reasonable period of time of when the person first knows (or reasonably should have known) of
such failure, such person shall repay to the Secretary an amount equal to the sum of--

(1)110 percent of the aggregate amount of loans and grants received under this section;
plus

(INinterest on the aggregate amount of loans and grants received under this section for the
period the loans or grants were outstanding. The Secretary shall notify the Secretary of the
Treasury of any determination under this section of a failure that results in the termination
of an issuer's tax-exempt status under section 501(c)(29) of such Code [26 USCS §
501(c)(29)].

(D)Time for awarding loans and grants. The Secretary shall not later than July 1, 2013, award the
loans and grants under the CO-OP program and begin the distribution of amounts awarded under
such loans and grants.

(3)Repayment of loans and grants. Not later than July 1, 2013, and prior to awarding loans and grants
under the CO-OP program, the Secretary shall promulgate regulations with respect to the repayment of
such loans and grants in a manner that is consistent with State solvency regulations and other similar
State laws that may apply. In promulgating such regulations, the Secretary shall provide that such
loans shall be repaid within 5 years and such grants shall be repaid within 15 years, taking into
consideration any appropriate State reserve requirements, solvency regulations, and requisite surplus
note arrangements that must be constructed in a State to provide for such repayment prior to awarding
such loans and grants.

(4)Advisory board.

(A)In general. The advisory board under this paragraph shall consist of 15 members appointed by
the Comptroller General of the United States from among individuals with qualifications described
in section 1805(c)(2) of the Social Security Act [42 USCS § 1395b-6(c)(2)].

(B)Rules relating to appointments.

(i)Standards. Any individual appointed under subparagraph (A) shall meet ethics and conflict of
interest standards protecting against insurance industry involvement and interference.

(ii)Original appointments. The original appointment of board members under subparagraph
(A)(ii) shall be made no later than 3 months after the date of enactment of this Act [enacted
March 23, 2010].

Page 2 of 6
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(C)Vacancy. Any vacancy on the advisory board shall be filled in the same manner as the original
appointment.

(D)Pay and reimbursement.

(i)No compensation for members of advisory board. Except as provided in clause (i), a
member of the advisory board may not receive pay, allowances, or benefits by reason of their
service on the board.

(ii)Travel expenses. Each member shall receive travel expenses, including per diem in lieu of
subsistence under subchapter | of chapter 57 of title 5, United States Code [5 USCS §§ 5701 et
seq.].

(E)Application of FACA. The Federal Advisory Committee Act (5 U.S.C. App.) shall apply to the
advisory board, except that section 14 of such Act shall not apply.

(F)Termination. The advisory board shall terminate on the earlier of the date that it completes its
duties under this section or December 31, 2015.

(c)Qualified nonprofit health insurance issuer. For purposes of this section--

(1)In general. The term "qualified nonprofit health insurance issuer" means a health insurance issuer
that is an organization--

(A)that is organized under State law as a nonprofit, member corporation;

(B)substantially all of the activities of which consist of the issuance of qualified health plans in the
individual and small group markets in each State in which it is licensed to issue such plans; and

(C)that meets the other requirements of this subsection.

(2)Certain organizations prohibited. An organization shall not be treated as a qualified nonprofit health
insurance issuer if--

(A)the organization or a related entity (or any predecessor of either) was a health insurance issuer
on July 16, 2009; or

(B)the organization is sponsored by a State or local government, any political subdivision thereof,
or any instrumentality of such government or political subdivision.

(3)Governance requirements. An organization shall not be treated as a qualified nonprofit health
insurance issuer unless--

(A)the governance of the organization is subject to a majority vote of its members;

(B)its governing documents incorporate ethics and conflict of interest standards protecting against
insurance industry involvement and interference; and

(C)as provided in regulations promulgated by the Secretary, the organization is required to operate
with a strong consumer focus, including timeliness, responsiveness, and accountability to
members.

(4)Profits inure to benefit of members. An organization shall not be treated as a qualified nonprofit
health insurance issuer unless any profits made by the organization are required to be used to lower
premiums, to improve benefits, or for other programs intended to improve the quality of health care
delivered to its members.

(5)Compliance with State insurance laws. An organization shall not be treated as a qualified nonprofit
health insurance issuer unless the organization meets all the requirements that other issuers of
qualified health plans are required to meet in any State where the issuer offers a qualified health plan,
including solvency and licensure requirements, rules on payments to providers, and compliance with
network adequacy rules, rate and form filing rules, any applicable State premium assessments and any
other State law described in section 1324(b) [42 USCS § 18044(b)].

Page 3 of 6
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(6)Coordination with State insurance reforms. An organization shall not be treated as a qualified
nonprofit health insurance issuer unless the organization does not offer a health plan in a State until
that State has in effect (or the Secretary has implemented for the State) the market reforms required by
part A of title XXVII of the Public Health Service Act [42 USCS §§ 300qq et seq.] (as amended by
subtitles A and C of this Act).

(d)Establishment of private purchasing council.

(1)In general. Qualified nonprofit health insurance issuers participating in the CO-OP program under
this section may establish a private purchasing council to enter into collective purchasing arrangements
for items and services that increase administrative and other cost efficiencies, including claims
administration, administrative services, health information technology, and actuarial services.

(2)Council may not set payment rates. The private purchasing council established under paragraph (1)
shall not set payment rates for health care facilities or providers participating in health insurance
coverage provided by qualified nonprofit health insurance issuers.

(3)Continued application of antitrust laws.

(A)In general. Nothing in this section shall be construed to limit the application of the antitrust laws
to any private purchasing council (whether or not established under this subsection) or to any
qualified nonprofit health insurance issuer participating in such a council.

(B)Antitrust laws. For purposes of this subparagraph, the term "antitrust laws" has the meaning
given the term in subsection (a) of the first section of the Clayton Act (15 U.S.C. 712(a)). Such term
also includes section 5 of the Federal Trade Commission Act (75 U.S.C. 45) to the extent that such
section 5 applies to unfair methods of competition.

(e)Limitation on participation. No representative of any Federal, State, or local government (or of any political
subdivision or instrumentality thereof), and no representative of a person described in subsection (c)(2)(A), may
serve on the board of directors of a qualified nonprofit health insurance issuer or with a private purchasing
council established under subsection (d).

(f)Limitations on Secretary.
(1)In general. The Secretary shall not--

(A)participate in any negotiations between 1 or more qualified nonprofit health insurance issuers (or
a private purchasing council established under subsection (d)) and any health care facilities or
providers, including any drug manufacturer, pharmacy, or hospital; and

(B)establish or maintain a price structure for reimbursement of any health benefits covered by such
issuers.

(2)Competition. Nothing in this section shall be construed as authorizing the Secretary to interfere with
the competitive nature of providing health benefits through qualified nonprofit health insurance issuers.

(g)Appropriations. There are hereby appropriated, out of any funds in the Treasury not otherwise appropriated,
$ 6,000,000,000 to carry out this section.

(h)[Omitted]
(i)GAO study and report.

(1)Study. The Comptroller General of the General Accountability Office shall conduct an ongoing study
on competition and market concentration in the health insurance market in the United States after the
implementation of the reforms in such market under the provisions of, and the amendments made by,
this Act. Such study shall include an analysis of new issuers of health insurance in such market.

(2)Report. The Comptroller General shall, not later than December 31 of each even-numbered year
(beginning with 2014), report to the appropriate committees of the Congress the results of the study
conducted under paragraph (1), including any recommendations for administrative or legislative

Page 4 of 6

A-37



Appellate Case: 18-2186 Document: 010110157902 Date Filed: 04/22/2019 Page: 107

42 USCS § 18042

changes the Comptroller General determines necessary or appropriate to increase competition in the
health insurance market.

History

(March 23, 2010,P.L. 111-148, Title |, Subtitle D, Part Ill, § 1322, Title X, Subtitle A, § 10104(l), 124 Stat. 187,
902.)

Annotations

Notes

References in text:

"This Act", referred to in this section, is Act March 23, 2010, P.L. 111-148. For full classification of such Act,
consult USCS Tables volumes.

"Subtitles A and C", referred to in this section, are Subtitles A and C of Title | of Act March 23, 2010, P.L. 111-
148. For full classification of such Subtitles, consult USCS Tables volumes.

Explanatory notes:
Subsec. (h), which has been omitted, amended 26 USCS §§ 501, 4958, and 6033.

Amendments:

2010 . Act March 23, 2010, § 10104(l), in subsec. (b), redesignated para. (3) as para. (4) and inserted new para.
3).

Other provisions:

Consumer operated and oriented plan program contingency fund. Act Jan. 2, 2013, P.L. 112-240, Title VI,
Subtitle C, § 644, 126 Stat. 2362, provides:

"(a) Establishment. The Secretary of Health and Human Services shall establish a fund to be used to provide
assistance and oversight to qualified nonprofit health insurance issuers that have been awarded loans or grants
under section 1322 of the Patient Protection and Affordable Care Act (42 U.S.C. 18042) prior to the date of
enactment of this Act.

"(b) Transfer and rescission.

(1) Transfer. From the unobligated balance of funds appropriated under section 1322(g) of the Patient
Protection and Affordable Care Act (42 U.S.C. 18042(q)), 10 percent of such sums are hereby transferred to the
fund established under subsection (a) to remain available until expended.

"(2) Rescission. Except as provided for in paragraph (1), amounts appropriated under section 1322(g) of the
Patient Protection and Affordable Care Act (42 U.S.C. 18042(qg)) that are unobligated as of the date of enactment of
this Act are rescinded.".

Research References & Practice Aids

Code of Federal Regulations:
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Department of Health and Human Services--Exchange establishment standards and other related standards under
the Affordable Care Act, 45 CFR 155.10 et seq.

Department of Health and Human Services--Health plan requirements under the Patient Protection and Affordable
Care Act, including requirements related to exchanges, 45 CFR 156.10 et seq.

Law Review Articles:

Thompson. The Next Stage of Health Care Reform: Controlling Costs by Paying Health Plans Based on Health
Outcomes. 44 Akron L Rev, 2011.

Avraham. Clinical Practice Guidelines: The Warped Incentives in the U.S. Healthcare System. 37 Am J L and Med
7, 2011.

Kinney. Comparative Effectiveness Research Under the Patient Protection and Affordable Care Act: Can New
Bottles Accommodate Old Wine? 37 Am JL and Med 522, 2011.

Maher. The Benefits of Opt-In Federalism. 52 BC L Rev 1733, November 2011.

Smith. Federalism, Lochner, and the Individual Mandate. 97 BUL Rev 1723, October 2011.

Cuello. How the Patient Protection and Affordable Care Act Shapes the Future of Home- and Community-Based
Services. 45 Clearinghouse Rev 299, November-December 2011.

Skeel; Jackson. Transaction Consistency and the New Finance in Bankruptcy. 71712 Colum L Rev 152, Jan 2012.

Abbott. Treating the Health Care Crisis: Complementary and Alternative Medicine for PPACA. 14 DePaul J Health
Care L 35, Fall 2011.

Westfall. Ethically Economic: The Affordable Care Act's Impact on the Administration of Health Benefits. 14 DePaul
J Health Care L 99, Fall 2011.

Fox. Closing the Information Gap: Informing Better Medical Decisionmaking through the Use of Post-Market Safety
and Comparative Effectiveness Information. 67 Food Drug LJ 83, 2012.

Walsh. Everything but the Merits: Analyzing the Procedural Aspects of the Health Care Litigation: Essay: The Anti-
Injunction Act, Congressional Inactivity, and Pre-Enforcement Challenges to § 5000A of the Tax Code. 46 U Rich L
Rev 823, March 2012.

Dorf; Siegel. "Early-Bird Special" Indeed!: Why the Tax Anti-Injunction Act Permits the Present Challenges to the
Minimum Coverage Provision. 121 Yale LJ Online 389, January 19, 2012.
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Current through PL 115-51, approved 8/18/17, with a gap of PL 115-50

United States Code Service - Titles 1 through 54 > TITLE 42. THE PUBLIC HEALTH AND
WELFARE > CHAPTER 157. QUALITY AFFORDABLE HEALTH CARE FOR ALL AMERICANS >
AVAILABLE COVERAGE CHOICES FOR ALL AMERICANS > REINSURANCE AND RISK
ADJUSTMENT

§ 18063. Risk adjustment

(a) In general.

(1) Low actuarial risk plans. Using the criteria and methods developed under subsection (b), each State
shall assess a charge on health plans and health insurance issuers (with respect to health insurance
coverage) described in subsection (c) if the actuarial risk of the enrollees of such plans or coverage for
a year is less than the average actuarial risk of all enrollees in all plans or coverage in such State for
such year that are not self-insured group health plans (which are subject to the provisions of the
Employee Retirement Income Security Act of 1974).

(2) High actuarial risk plans. Using the criteria and methods developed under subsection (b), each State
shall provide a payment to health plans and health insurance issuers (with respect to health insurance
coverage) described in subsection (c) if the actuarial risk of the enrollees of such plans or coverage for
a year is greater than the average actuarial risk of all enrollees in all plans and coverage in such State
for such year that are not self-insured group health plans (which are subject to the provisions of the
Employee Retirement Income Security Act of 1974).

(b) Criteria and methods. The Secretary, in consultation with States, shall establish criteria and methods to be
used in carrying out the risk adjustment activities under this section. The Secretary may utilize criteria and
methods similar to the criteria and methods utilized under part C or D of title XVIII of the Social Security Act
[42 USCS §§ 1395w-21 et seq. or 1395w-101 et seq.]. Such criteria and methods shall be included in the
standards and requirements the Secretary prescribes under section 1321 [42 USCS § 18041].

(c) Scope. A health plan or a health insurance issuer is described in this subsection if such health plan or
health insurance issuer provides coverage in the individual or small group market within the State. This
subsection shall not apply to a grandfathered health plan or the issuer of a grandfathered health plan with
respect to that plan.

History

(March 23, 2010,P.L. 111-148, Title |, Subtitle D, Part V, § 1343, 124 Stat. 212.)
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PUBLIC LAW 113-76—JAN. 17, 2014 128 STAT. 5

Public Law 113-76
113th Congress

An Act
Malking consolidated appropriations for the fiscal year ending September 30, 2014, Jan. 17, 2014
and for other purposes. (H.R. 3547]
Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, Congclidated
SECTION 1, SHORT TITLE. AR
This Act may be cited as the “Consolidated Appropriations
Act, 2014,

SEC. 2, TABLE OF CONTENTS.
The table of contents of this Act is as follows:

Sec. 1. Short Title,

Sec. 2. Table of Contents,

Sec, 3. References

Sec. 4. Explanatory Statement.
Sec. 5. Statement of Appropriations.
Sec. g Availability of Funds

Sec. 7. Technical Allowance for Estimating Differences.
Sec. 8. Launch Liability Extension.

DIVISION A—AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2014

Title 1—_Acgriculturnl Programs

Title II—Conservation Programs

Title IIl—Rural Development Programs

Title IV—Domestic Food Programs

Title V—Forei%:a Assistance and Related Programs

Title VI—Related Agencies and Food and Drug Administration
Title VII—General Provisions

DIVISION B—COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES
APPROPRIATIONS ACT, 2014

e ]—Department of Commerce
e {[—Department of Justice
Title I[1—Science .
e [IV—Related Agencies
e V—General Provisions

DIVISION C—DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2014

Title [-Military Personnel
Title [I=~Operation and Maintenance
Title [II—Procurement
Title [V—Research, Development, Test and Evaluation
Title V—Revolving and Management Funds
Title VI—Other DeRartment of Defense Programs
Title VII—Related Apencies
Title VIII—General Provisions
itle [X—Overseas Contingency Operations
Title X—Military Disability Retirement and Survivor Benefit Annuity Restoration

DIVISION D—ENERGY AND WATER DEVELOPMENT AND RELATED
AGENCIES APPROPRIATIONS ACT, 2014
Title [—Corps of Engineers—Civil
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CENTERS FOR MEDICARE AND MEDICAID SERVICES
GRANTS TO STATES FOR MEDICAID

For carrying out, except as otherwise provided, titles XI and
XIX of the Social Security Act, $177,872,985,000, to remain avail-
able until expended.

For making, after May 31, 2014, payments to States under
title XIX or in the case of section 1928 on behalf of States under
title XIX of the Social Security Act for the last quarter of fiscal
year 2014 for unanticipated costs incurred for the current fiscal
year, such sums as may be necessary.

For making payments to States or in the case of section 1928
on behalf of States under title XIX of the Social Security Act
for the first quarter of fiscal year 2015, $103,472,323,000, to remain
available until expended.

Payment under such title XIX may be made for any quarter
with respect to a State plan or plan amendment in effect during
such quarter, if submitted in or prior to such quarter and approve
in that or any subsequent quarter.

PAYMENTS TO HEALTH CARE TRUST FUNDS

For payment to the Federal Hospital Insurance Trust Fund
and the Federal Supplementary Medical Insurance Trust Fund,
as provided under sections 217(g), 1844, and 1860D-16 of the Social
Security Act, sections 103(c) and 111(d) of the Social Security
Amendments of 1965, section 278(d)(3) of Public Law 97-248, and
for administrative expenses incurred pursuant to section 201(g)
of the Social Security Act, $255,185,000,000,

In addition, for making matching payments under section 1844
and benefit payments under section 1860D-16 of the Social Security
Act that were not anticipated in budget estimates, such sums as
may be necessary.

PROGRAM MANAGEMENT

For carrying out, except as otherwise provided, titles XI, XVIII,
XIX, and XXI of the Social Security Act, titles XIII and XXVII
of the PHS Act, the Clinical Laboratory Improvement Amendments
of 1988, and other responsibilities of the Centers for Medicare
and Medicaid Services, not to exceed $3,669,744,000, to be trans-
ferred from the Federal Hespital Insurance Trust Fund and the
Federal Supplementary Medical Insurance Trust Fund, as author-
ized by section 201(g) of the Social Security Act; together with
all funds collected in accordance with section 353 of the PHS
Act and section 1857(e)(2) of the Social Security Act, funds retained
by the Secretary pursuant to section 302 of the Tax Relief and
Health Care Act of 2006; and such sums as may be collected
from authorized user fees and the sale of data, which shall be
credited to this account and remain available until September 30,
20189: Provided, That all funds derived in accordance with 31 U.S.C.
9701 from organizations established under title XIII of the PHS
Act shall be credited to and available for carrying out the purposes
of this appropriation: Provided further, That the Secretary is
directed to collect fees in fiscal year 2014 from Medicare Advantage
organizations pursuant to section 1857(e)(2) of the Social Security
Act and from eligible organizations with risk-sharing contracts
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under section 1876 of that Act pursuant to section 1876(k)(4)(D)
of that Act: Provided further, That $22,004,000 shall be available
for the State high-risk health insurance pool program as authoerized
by the State High Risk Pool Funding Extension Act of 20086,

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT

In addition to amounts otherwise available for program integ-
rity and program management, $293,588,000, to remain available
through geptember 30, 2015, to be transferred from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund, as authorized by section 201(g)
of the Social Security Act, of which $207,636,000 shall be for the
Medicare Integrity Program at the Centers for Medicare and Med-
icaid Services, including administrative costs, to conduct oversight
activities for Medicare Advantage under Part C and the Medicare
Prescription Drug Program under Part D of the Social Security
Act and for activities described in section 1893(b) of such Act,
of which $28,122,000 shall be for the Department of Health and
Human Services Office of Inspector General to carry out fraud
and abuse activities authorized by section 1817(k)3) of such Act,
of which $29,708,000 shall be for the Medicaid and Children's
Health Insurance Program (“CHIP”) program integrity activities,
and of which $28,122,000 shall be for the Department of Justice
to carry out fraud and abuse activities authorized by section
1817(k)(3) of such Act: Provided, That the report required by sectien
1817(k)5) of the Social Security Act for fiscal year 2014 shall
include measures of the operational efficiency and impact on fraud,
waste, and abuse in the Medicare, Medicaid, and CHIP programs
for the funds provided by this appropriation.

ADMINISTRATION FOR CHILDREN AND FAMILIES

PAYMENTS TO STATES FOR CHILD SUPPORT ENFORCEMENT AND
FAMILY SUPPORT PROGRAMS

For carrying out, except as otherwise provided under titles
I, Iv-D, X, XI, XIV, and XVI of the Social Security Act and the
Act of July 5, 1960, $2,965,245,000, to remain available until
expended; and for such purposes for the first quarter of fiscal
year 2015, $1,250,000,000, to remain available until expended.

For making, after May 31 of the current fiscal year, payments
to States or other non-Federal entities under titles I, TV-D, X,
X1, XIV, and XVI of the Social Security Act and the Act of July
5, 1960, for the last 3 months of the current fiscal year for unantici-
pated costs, incurred for the current fiscal year, such sums as
may be necessary.

LOW INCOME HOME ENERGY ASSISTANCE

For making payments under subsections (b) and (d) of section
2602 of the Low Income Home Energy Assistance Act of 1981,
$3,424,549,000; Provided, That all but $491,000,000 of this amount
shall be allocated as though the total appropriation for such pay-
ments for fiscal year 2014 was less than $1,975,000,000: Provided
further, That notwithstanding section 2609A(a), of the amounts
appropriated under section 2602(b), not more than $2,988,000 of
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128 STAT. 2130 PUBLIC LAW 113-235—DEC. 16, 2014

Public Law 113-235
113th Congress

An Act
Dec. 16, 2014 Making consclidated appropriations for the fiscal year ending September 30, 2015,
[H.R. 83] and for other purposes.
Be it enacted by the Senate and House of Representatives of
Cossg‘lliﬂ;wd the United States of America in Congress assembled,
CiRabin g SECTION 1. SHORT TITLE.
Q“:’t‘j’gg{‘s‘f"““ This Act may be cited as the “Consolidated and Further Con-

tinuing Appropriations Act, 2015”7,
SEC. 2. TABLE OF CONTENTS.
The table of contents of this Act is as follows:

Sec. 1. Short title.

Sec. 2. Table of contents,

Sec. 3. References.

Sec. 4. Explanatory statement,

Sec. 5. Statement of appropriations.

Sec. 6. Availability of funds.

Sec. 7. Technical allowance for estimating differences,
Sec. 8. Adjustments to compensation.

Sec. 9. Study of electric rates in the insular arens,

Sec. 10. Amendments to the Consolidated Natural Resources Act.
Sec. 11. Payments in lieu of taxes.

DIVISION A—AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2015

Title I—Agricultural Programs

Title [I—é’::lservation Programs

Title [1I—Rural Development Programs

Title [IV—Domestic Food Programs

Title V—Foreign Assistance and Related Programs

Title VI—Related Agency and Food and Drug Administration
Title VII—General Provisions

Title VIII—Ebcla Response and Preparedness

DIVISION B—COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES
APPROPRIATIONS ACT, 2015

Title [—Department of Commerce

Title II—Department of Justice

Title [Il—=Science

Title [V—Related Agencies

Title V—General Provisions

Title VI—=Travel Prometion, Enhancement, and Modernization Act of 2014
Title VII—Revitalize American Manufacturing and Innovation Act of 2014

DIVISION C—DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2015

Title [=Military Personnel

Title [I—Operation and Maintenance

Title [I]-—Procurement

Title IV—R ch, Develop t, Test and Evaluation
Title V—Revolving and Management Funds
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fees, reimbursable and interagency agreements, and the sale of
data shall be credited to this appropriation and shall remain avail-
able until September 30, 2016.

CENTERS FOR MEDICARE AND MEDICAID SERVICES
GRANTS TO STATES FOR MEDICAID

For carrying out, except as otherwise provided, titles XI and
XIX of the Social Security Act, $234,608,916,000, to remain avail-
able until expended,

For making, after May 31, 2015, payments to States under
title XIX or in the case of section 1928 on behalf of States under
title XIX of the Social Security Act for the last quarter of fiscal
year 2015 for unanticipated costs incurred for the current fiscal
year, such sums as may be necessary.

For making payments to States or in the case of section 1928
on behalf of States under title XIX of the Social Security Act
for the first quarter of fiscal year 2016, $113,272,140,000, to remain
available until expended.

Payment under such title XIX may be made for any quarter
with respect to a State plan or plan amendment in effect during
such quarter, if submitted in or prior to such quarter and approved
in that or any subsequent quarter.

PAYMENTS TO HEALTH CARE TRUST FUNDS

For payment to the Federal Hospital Insurance Trust Fund
and the Federal Supplementary Medical Insurance Trust Fund,
as provided under sections 217(g), 1844, and 1860D-16 of the Social
Security Act, sections 103(c) and 111(d) of the Social Security
Amendments of 1965, section 278(d)3) of Public Law 97-248, and
for administrative expenses incurred pursuant to section 201(g)
of the Social Security Act, $259,212,000,000.

In addition, for making matching payments under section 1844
and benefit payments under section 1860D-16 of the Social Security
Act that were not anticipated in budget estimates, such sums as
may be necessary.

PROGRAM MANAGEMENT

For carrying out, except as otherwise provided, titles XI, XVIII,
XIX, and XXI of the Social Security Act, titles XIII and XXVII
of the PHS Act, the Clinical Laboratory Improvement Amendments
of 1988, and other responsibilities of the Centers for Medicare
and Medicaid Services, not to exceed $3,669,744,000, to be trans-
ferred from the Federal Hospital Insurance Trust Fund and the
Federal Supplementary Medical Insurance Trust Fund, as author-
ized by section 201(g) of the Social Security Act; together with
all funds collected in accordance with section 353 of the PHS
Act and section 1857(e)(2) of the Social Security Act, funds retained
by the Secretary pursuant te section 302 of the Tax Relief and
Health Care Act of 2006; and such sums as may be collected
from authorized user fees and the sale of data, which shall be
credited to this account and remain available until September 30,
2020: Provided, That all funds derived in accordance with 31 U.S.C.
9701 from organizations established under title XIIT of the PHS
Act shall be credited to and available for carrying out the purposes
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129 STAT. 2242 PUBLIC LAW 114-113—DEC. 18, 2015

Public Law 114-113
114th Congress

An Act
Dee. 18, 2015 Making appropriations for military construction, the Department of Veterans Affairs,
e LD and related agencies for the fiscal year ending September 30, 2016, and for
[H.R. 2029) other purpeses.
Be it enacted by the Senate and House of Representatives of
Consolidated the United States of America in Congress assembled,
Apprupriations
s SECTION 1. SHORT TITLE.
This Act may be cited as the “Consolidated Appropriations
Act, 2016",

SEC, 2, TABLE OF CONTENTS.
The table of contents of this Act is as follows:

Sec. 1. Short title,
2. Table of contents.
3. References.
Sec. 4. Explanatory statement.
5. Statement of appropriations.
6. Availability of funds.
7. Technical allowance for estimating differences.
Sec. 8. Corrections.
Sec. 9. Adjustments to compensation.

DIVISION A—AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2016

Title I—Agricultural Programs

Title II—Conservation Progrems

Title I1Tl—Rural Development Programs

Title IV—Domestic Food Programs

Title V—Foreign Assistance and Related Programs

Title VI—Related Agencies and Food and Drug Administration
Title VII—General Provisions

DIVISION B—COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES
AFPROPRIATIONS ACT, 2016

Title I—Department of Commerce
Title [i—Department of Justice
Title [II—Science

Title IV—Related Apencies

Title V—General Provisions

DIVISION C—DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2016

Titte [I—Military Personnel

Title II—Operation and Maintenance

Title IIl—Procurement.

Title IV—Research, Development, Test and Evaluation

Title V—Revolving and Management Funds

Title VI—Other Department of Defense Programs

Title VII—Related Agencies

Title VIII—General Provisions

Title IX—Overseas Contingency Operations/Global War on Terrorism
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In addition, for making matching payments under section 1844
and benefit payments under section 1860D-16 of the Social Security
Act that were not anticipated in budget estimates, such sums as
may be necessary.

PROGRAM MANAGEMENT

For carrying out, except as otherwise provided, titles XI, XVIII,
XIX, and of the Social Security Act, titles XIII and XXVII
of the PHS Act, the Clinical Laboratory Improvement Amendments
of 1988, and other responsibilities of the Centers for Medicare
and Medicaid Services, not to exceed $3,669,744,000, to be trans-
ferred from the Federal Hospital Insurance Trust Fund and the
Federal Supplementary Medical Insurance Trust Fund, as author-
ized by section 201(g) of the Social Security Act; together with
all funds collected in accordance with section 353 of the PHS
Act and section 1857(e)(2) of the Sacial Security Act, funds retained
?fr the Secretary pursuant to section 302 of the Tax Relief and

ealth Care Act of 2006; and such sums as may be collected
from authorized user fees and the sale of data, which shall be
credited to this account and remain available until September 30,
202%: Provided, That all funds derived in accordance with 31 U.8.C.
9701 from organizations established under title XIII of the PHS
Act shall be credited to and available for carrying cut the purposes
of this appropriation: Provided further, That the Secretary is
directed to collect fees in fiscal year 2016 from Medicare Advantage
organizations pursuant to section 1857(e)X2) of the Social Security
Act and from eligible organizations with risk-sharing contracts
ufpc}fr f{action 1876 of that Act pursuant to section 1876(kX4)XD)
of that Act.

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT

In addition to amounts otherwise available for program integ-
rity and program management, $681,000,000, to remain available
through September 30, 2017, to be transferred from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund, as authorized by section 201(g)
of the Social Security Act, of which $486,120,000 shall be for the
Medicare Integrity Program at the Centers for Medicare and Med-
icaid Services, including administrative costs, to conduct oversight
activities for Medicare Advantage under Part C and the Medicare
Prescription Drug Program under Part D of the Social Security
Act and for activities described in section 1893(b) of such Act,
of which $67,200,000 shall be for the Department of Health and
Human Services Office of Insgzector General to carry out fraud
and abuse activities authorized by section 1817(k)(3) of such Act,
of which $67,200,000 shall be for the Medicaid and Children's
Health Insurance Program (“CHIP") program integrity activities,
and of which $60,480,000 shall be for the Department of Justice
to carry out fraud and abuse activities authorized by section
1817(k}3) of such Act: Provided, That the report required by section
1817(k}5) of the Social Security Act for fiscal year 2016 shall
include measures of the operational efficiency and impact on fraud,
waste, and abuse in the Medicare, Medicaid, and CHIP programs
for the funds provided by this ac{)propriation: Provided further,
That of the amount provided under this heading, $311,000,000
is provided to meet the terms of section 251(b)2XC)ii) of the
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PUBLIC LAW 115-31—MAY 5, 2017 131 STAT. 135

* Public Law 115-31
115th Congress

An Act
Making appropriations for the fiscal year ending September 30, 2017, and for May 5, 2017
other purposes. [H.R 244]
Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, Consalidated
SECTION 1. SHORT TITLE. ﬁ,{.’g’;&’{‘;f‘”“s
This Act may be cited as the “Consclidated Appropriations
Act, 2017".
SEC. 2. TABLE OF CONTENTS.
Sec. 1. Short title
Sec. 2. Table of contents,
Sec. 3. References.
Sec. 4. Explanatory statement.
Sec. 5. Statement of appropriations
Sec. 6. Availability of?unds.
Sec. 7. Technical allowance for estimating differences.

Sec. 8. Correction.

DIVISION A—AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2017

tle I—Aé'riculturql Programs

tle II—Conservation Programs

tle ITJ—Rural Development Programs

tle IV—Domestic Food Programs

tle V—Foreign Assistance and Related Programs, .
tle VI—Related Agency and Food and Drug Administration
tle VII—General Provisions

DIVISION B—COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES
APPROPRIATIONS ACT, 2017

itle ] Department of Commerce
—Department of Justice

I—Science .

tle IV—Related Agencies

tle V—General Provisions

DIVISION C—DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2017

tle I—Military Personnel

tle I—Qperalion and Maintenance

tle [[I—Procurement .

tle [V—Research, Development, Test and Evaluation

J—Revol\n% and Management Funds

tle VI—Other Department of Defense Programs

tle Vil—Related Agencjes

tle VIII—General Provisions . .
tle [IX—Overseas Contingency Ogerqtl.onal(}lobal War on Terrorism
tle X—Depariment of Defense—Additional Appropriations

DIVISION D—ENERGY AND WATER DEVELOPMENT AND RELATED
AGENCIES APPROPRIATIONS ACT, 2017
Title [I—Corps of Engineers—Civil
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Fees.
Time period.

Reports.
Time peried,

Act that were not anticipated in budget estimates, such sums as
may be necessary,

PROGRAM MANAGEMENT

For carrying out, except as otherwise provided, titles XI, XVIII,
XIX, and Xj)(’l of the Social Security Act, titles XIII and XXVII
of the PHS Act, the Clinical Laboratory Improvement Amendments
of 1988, and other responsibilities of the Centers for Medicare
and Medicaid Services, not to exceed $3,669,744,000, to be trans-
ferred from the Federal Hospital Insurance Trust Fund and the
Federal Supplementary Medical Insurance Trust Fund, as author-
ized by section 201(g) of the Social Security Act; together with
all funds collected in accordance with section 353 of the PHS
Act and section 1857(e)(2) of the Social Security Act, funds retained
by the Secretary pursuant to section 302 of the Tax Relief and
I-Kaalth Care Act of 2006; and such sums as may be collected
from authorized user fees and the sale of data, which shall be
credited to this account and remain available until September 30,
2022: Provided, That all funds derived in accordance with 31 17.8,C.
9701 from organizations established under title XIII of the PHS
Act shall be credited to and available for carrying out the purposes
of this appropriation: Provided further, That the Secretary is
directed to collect fees in fiscal year 2017 from Medicare Advantage
organizations pursuant to section 1857(e)2) of the Social Security
Act and from eligible organizations with risk-sharing contracts
utpd}:ar sAection 1876 of that Act pursuant to section 1876(k}(4)D)
of that Act.

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT

In addition to amounts otherwise available for program integ-
rity and program management, $725,000,000, to remain available
through September 30, 2018, to be transferred from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund, as authorized by section 201(g)
of the Social Security Act, of which $486,936,000 shall be for the
Medicare Integrity Program at the Centers for Medicare and Med-
icaid Services, including administrative costs, to conduct oversight
activities for Medicare Advantage under Part C and the Medicare
Prescription Drug Program unﬁer Part D of the Social Security
Act and for activities described in section 1893(b) of such Act,
of which $82,132,000 shall be for the Department of Health and
Human Services Office of Inspector General to carry out fraud
and abuse activities authorized by section 1817(k}3) ef such Act,
of which $82,132,000 shall be for the Medicaid and Children's
Health Insurance Program (“CHIP") program integrity activities,
and of which $73,800,000 shall be for the Department of Justice
to carry out fraud and abuse activities authorized by section
1817(k)(3) of such Act: Provided, That the report required by section
1817(k)(5) of the Social Security Act for fiscal year 2017 shall
include measures of the operational efficiency and impact on fraud,
waste, and abuse in the Medicare, Medicaid, and CHIP programs
for the funds provided by this appropriation: Provided further,
That of the amount provided under this heading, $311,000,000
is provided to meet the terms of section 251(b)2)C)ii) of the
Balanced Budget and Emergency Deficit Control Act of 1985, as
amended, and $414,000,000 is additional new budget authority
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H.R.1625

One Aundred Fifteenth Congress
of the
Woited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Wednesday,
the third day of January, two thousand and eighteen

An At

To amend the State Department Basic Authorities Act of 1956 to include severe
forms of trafficking in persons within the definition of transnational organized
crime for purposes of the rewards program of the Department of State, and
for other purposes

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Conselidated Appropriations
Act, 2018",

SEC. 2, TABLE OF CONTENTS.

Sec, 1. Short title.

Sec. 2. Table of contents.

Sec. 3. References.

Sec. 4. Explanatory statement.
Sec. 5. Statement of anropmations.
Sec. 6. Availability of funds, .
Sec. 7. Adjustments to compensation.
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Title l——AI‘gﬁcultural Programs

Title lI—Farm Production and Conservation Programs

Title [Il—Rural Development Programs

tle [V—Domestic Food Programs

tle V—Foreign Agsistance and Related Programs

tle VI—Related Aﬁencjep and Food and Drug Administration
tle VII—General Provisions

DIVISION B—COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES
APPROPRIATIONS ACT, 2018
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AGENCY FOR HEALTHCARE RESEARCH AND QUALITY

HEALTHCARE RESEARCH AND QUALITY

For carrying out titles IIl and IX of the PHS Act, part A
of title XI of the Social Security Act, and section 1013 of the
Medicare Prescription Drug, Improvement, and Modernization Act
of 2003, $334,000,000: Provided, That section 947(c) of the PHS
Act shall not apply in fiscal year 2018: Provided further, That
in addition, amounts received from Freedom of Information Act
fees, reimbursable and interagency agreements, and the sale of
data shall be credited to this appropriation and shall remain avail-
able until September 30, 2019.

CENTERS FOR MEDICARE AND MEDICAID SERVICES

GRANTS TO STATES FOR MEDICAID

For carrying out, except as otherwise provided, titles XI and
XIX of the Social Security Act, $284,798,384,000, to remain avail-
able until expended.

For making, after May 31, 2018, payments to States under
title XIX or in the case of section 1928 on behalf of States under
title XIX of the Social Security Act for the last quarter of fiscal
year 2018 for unanticipated costs incurred for the current fiscal
year, such sums as may be necessary.

For making payments to States or in the case of section 1928
on behalf of States under title XIX of the Social Security Act
for the first quarter of fiscal year 2019, $134,847,759,000, to remain
available until expended,

Payment under such title XIX may be made for any quarter
with respect to a State plan or plan amendment in effect durin
such quarter, if submitted in or prior to such quarter and approve
in that or any subsequent quarter.

PAYMENTS TO HEALTH CARE TRUST FUNDS

For payment to the Federal Hospital Insurance Trust Fund
and the Federal Supplementary Medical Insurance Trust Fund,
as provided under sections 217(g), 1844, and 1860D-16 of the Social
Security Act, sections 103(c) and 111(d} of the Social Security
Amendments of 1965, section 278(d)X3) of Public Law 97-248, and
for administrative expenses incurred pursuant to section 201(g)
of the Social Security Act, $323,497,300,000.

In addition, for making matching payments under section 1844
and benefit payments under section 1860D-16 of the Social Security
Act that were not anticipated in budget estimates, such sums as
may be necessary.

PROGRAM MANAGEMENT

For carrying out, except as otherwise provided, titles XI, XVIII,
XIX, and XXI of the Social Security Act, titles XIII and XXVII
of the PHS Act, the Clinical Laboratory Improvement Amendments
of 1988, and other responsibilities of the Centers for Medicare
and Medicaid Services, not to exceed $3,669,744,000, to be trans-
ferred from the Federal Hospital Insurance Trust Fund and the
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Federal Supplementary Medieal Insurance Trust Fund, as author-
ized by section 201(g) of the Social Security Act; together with
all funds collected in accordance with section 353 of the PHS
Act and section 1857(e)X2) of the Social Security Act, funds retained
by the Secretary pursuant to section 1893(h} of the Social Security
Act, and such sums as may be collected from authorized user
fees and the sale of data, which shall be credited to this account
and remain available until expended: Provided, That all finds
derived in accordance with 31 U.S,C. 9701 from organizations estab-
lished under title XIIT of the PHS Act shall be credited to and
available for carrying out the purposes of this appropriation: Pro-
vided further, That the Secretary is directed to collect fees in
fiscal year 2018 from Medicare Advantage organizations pursuant
to section 1857(eX2) of the Social Security Act and from eligible
organizations with risk-sharing contracts under section 1876 of
that Act pursuant to section 1876(k)(4)XD) of that Act.

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT

In addition to amounts otherwise available for program integ-
rity and program management, $745,000,000, to remain available
through September 30, 2019, to be transferred from the Federal
Hospital Insurance Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund, as authorized by section 201(g)
of the Social Security Act, of which $500,368,000 shall be for the
Medicare Integrity Program at the Centers for Medicare and Med-
icaid Services, including administrative costs, to conduct oversight
activities for Medicare Advantaﬁe under Part C and the Medicare
Prescription Drug Program under Part D of the Social Security
Act and for activities described in section 1893(b) of such Act,
of which $84,398,000 shall be for the Department of Health and
Human Services Office of In?ector General to carry out fraud
and abuse activities authorized by section 1817(k)3) of such Act,
of which $84,398,000 shall be for the Medicaid and Children’s
Health Insurance Program (“CHIP") program integrity activities,
and of which $75,836,000 shall be for the Department of Justice
to carry out fraud and abuse activities authorized by section
1817(kX3) of such Act: Provided, That the report required by section
1817(kX5) of the Social Security Act for fiscal year 2018 shall
include measures of the operational efficiency and impact on fraud,
waste, and abuse in the Medicare, Medicaid, and CHIP programs
for the funds provided by this acrpropriation: Provided further,
That of the amount provided under this heading, $311,000,000
is provided to meet the terms of section 251(b)(2)(C)ii} of the
Balanced Budget and Emergency Deficit Control Act of 1985, as
amended, and $434,000,000 is additional new budget authority
specified for purposes of section 251(b)}2XC) of such Act: Provided
further, That the Secretary shall provide not less than $17,621,000
for the Senier Medicare Patrol program to combat health care
fraud and abuse from the funds provided to this account.

ADMINISTRATION FOR CHILDREN AND FAMILIES

PAYMENTS TO STATES FOR CHILD SUPPORT ENFORCEMENT AND
FAMILY SUPPORT PROGRAMS

For caﬁ%‘ng out, except as otherwise provided, titles I, IV~
D, X, XI, ,» and XVI of the Social Security Act and the Act
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45 CFR 153.310

This document is current through the August 28, 2017 issue of the Federal Register. Pursuant to 82 FR 8346
("Regulatory Freeze Pending Review"), certain regulations will be delayed pending further review. See Publisher's
Note under affected rules. Title 3 is current through August 4, 2017.

Code of Federal Regulations > TITLE 45 -- PUBLIC WELFARE > SUBTITLE A -- DEPARTMENT
OF HEALTH AND HUMAN SERVICES > SUBCHAPTER B -- REQUIREMENTS RELATING TO
HEALTH CARE ACCESS > PART 153--STANDARDS RELATED TO REINSURANCE, RISK
CORRIDORS, AND RISK ADJUSTMENT UNDER THE AFFORDABLE CARE ACT > SUBPART D--
STATE STANDARDS RELATED TO THE RISK ADJUSTMENT PROGRAM

§ 153.310 Risk adjustment administration.

(a) State eligibility to establish a risk adjustment program.
(1)A State that elects to operate an Exchange is eligible to establish a risk adjustment program.

(2)Any State that does not elect to operate an Exchange, or that HHS has not approved to operate an
Exchange, will forgo implementation of all State functions in this subpart, and HHS will carry out all of
the provisions of this subpart on behalf of the State.

(3)Any State that elects to operate an Exchange but does not elect to administer risk adjustment will
forgo implementation of all State functions in this subpart, and HHS will carry out all of the provisions of
this subpart on behalf of the State.

(4)Beginning in 2015, any State that is approved to operate an Exchange and elects to operate risk
adjustment but has not been approved by HHS to operate risk adjustment prior to publication of its
State notice of benefit and payment parameters for the applicable benefit year, will forgo
implementation of all State functions in this subpart, and HHS will carry out all of the provisions of this
subpart on behalf of the State.

(b)Entities eligible to carry out risk adjustment activities. If a State is operating a risk adjustment program, the
State may elect to have an entity other than the Exchange perform the State functions of this subpart, provided
that the entity meets the standards promulgated by HHS to be an entity eligible to carry out Exchange
functions.

(c)State responsibility for risk adjustment. (1) A State operating a risk adjustment program for a benefit year
must administer the applicable Federally certified risk adjustment methodology through an entity that--

(i)ls operationally ready to implement the applicable Federally certified risk adjustment methodology
and process the resulting payments and charges; and

(ii)Has experience relevant to operating the risk adjustment program.

(2)The State must ensure that the risk adjustment entity complies with all applicable provisions of
subpart D of this part in the administration of the applicable Federally certified risk adjustment
methodology.

(3)The State must conduct oversight and monitoring of its risk adjustment program.

(4)Maintenance of records. A State operating a risk adjustment program must maintain documents
and records relating to the risk adjustment program, whether paper, electronic, or in other media,
for each benefit year for at least 10 years, and make them available upon request from HHS, the
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OIG, the Comptroller General, or their designees, to any such entity. The documents and records
must be sufficient to enable the evaluation of the State-operated risk adjustment program's
compliance with Federal standards. A State operating a risk adjustment program must also ensure
that its contractors, subcontractors, and agents similarly maintain and make relevant documents
and records available upon request from HHS, the OIG, the Comptroller General, or their
designees, to any such entity.

(d) Approval for a State to operate risk adjustment.

(1)To be approved by HHS to operate risk adjustment under a particular Federally certified risk
adjustment methodology for a benefit year, a State must establish that it and its risk adjustment entity
meet the standards set forth in paragraph (c) of this section.

(2)To obtain such approval, the State must submit to HHS, in a form and manner specified by HHS,
evidence that its risk adjustment entity meets these standards.

(3)In addition to requirements set forth in paragraphs (d)(1) and (2) of this section, to obtain re-approval
from HHS to operate risk adjustment for a third benefit year, the State must, in the first benefit year for
which it operates risk adjustment, provide to HHS an interim report, in a manner specified by HHS,
including a detailed summary of its risk adjustment activities in the first 10 months of the benefit year,
no later than December 31 of the applicable benefit year.

(4)To obtain re-approval from HHS to operate risk adjustment for each benefit year after the third
benefit year, each State operating a risk adjustment program must submit to HHS and make public a
detailed summary of its risk adjustment program operations for the most recent benefit year for which
risk adjustment operations have been completed, in the manner and timeframe specified by HHS.

(i)The summary must include the results of a programmatic and financial audit for each benefit year
of the State-operated risk adjustment program conducted by an independent qualified auditing
entity in accordance with generally accepted auditing standards (GAAS).

(ii)The summary must identify any material weakness or significant deficiency identified in the audit
and address how the State intends to correct any such material weakness or significant deficiency.

(e)Timeframes. A State, or HHS on behalf of the State, must implement risk adjustment for the 2014 benefit
year and every benefit year thereafter. For each benefit year, a State, or HHS on behalf of the State, must
notify issuers of risk adjustment payments due or charges owed annually by June 30 of the year following the
benefit year.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART:

Secs. 1311, 1321, 1341-1343, Pub. L. 111-148, 24 Stat. 119.

History

[77 FR 17220, 17245, Mar. 23, 2012; 78 FR 15410, 15527, Mar. 11, 2013; 78 FR 65046, 65093, Oct. 30, 2013]

Annotations

Notes
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[EFFECTIVE DATE NOTE:

77 FR 17220, 17245, Mar. 23, 2012, added Part 153, effective May 22, 2012; 78 FR 15410, 15527, Mar. 11, 2013,
amended this section, effective Apr. 30, 2013; 78 FR 65046, 65093, Oct. 30, 2013, amended this section, effective
Dec. 30, 2013.]

Research References & Practice Aids

NOTES APPLICABLE TO ENTIRE SUBTITLE:

[PUBLISHER'S NOTE: Nomenclature changes to Subtitle A appear at 66 FR 39450, 39452, July 31, 2001.]

[PUBLISHER'S NOTE: For Federal Register citations concerning Race to the Top--Early Learning Challenge (RTT-
ELC) program, see: 78 FR 53964, Aug. 30, 2013.]
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U.S. Code of Federal Regulations, 45 C.F.R. § 153.320. Federally certified risk adjustment methodology.

U.S. Code of Federal Regulations
TITLE 45 — Public Welfare
SUBTITLE A — DEPARTMENT OF HEALTH AND HUMAN SERVICES (§§ 2.1 to 170.599)
CHAPTER | — (§§ 2.1 to 170.599)
SUBCHAPTER B — REQUIREMENTS RELATING TO HEALTH CARE ACCESS (§§ 144.101 to 159.120)
PART 153 — STANDARDS RELATED TO REINSURANCE, RISK CORRIDORS, AND RISK ADJUSTMENT UNDER THE
AFFORDABLE CARE ACT (§§ 153.10 to 153.740)
Subpart D — State Standards Related to the Risk Adjustment Program (§§ 153.300 to 153.365)

45 C.F.R. § 1563.320. Federally certified risk adjustment methodology.

(a) General requirement. — Any risk adjustment methodology used by a State, or HHS on behalf of the State, must be a Federally
certified risk adjustment methodology. A risk adjustment methodology may become Federally certified by one of the following
processes:

(1) The risk adjustment methodology is developed by HHS and published in advance of the benefit year in rulemaking; or

(2) An alternate risk adjustment methodology is submitted by a State in accordance with § 153.330, reviewed and certified by
HHS, and published in the applicable annual HHS notice of benefit and payment parameters.

(b) Publication of methodology in notices. — The publication of a risk adjustment methodology by HHS in an annual HHS notice of
benefit and payment parameters or by a State in an annual State notice of benefit and payment parameters described in subpart B of
this part must include:

(1) A complete description of the risk adjustment model, including—

(i) Draft factors to be employed in the model, including but not limited to, demographic factors, diagnostic factors, and
utilization factors, if any, the dataset(s) to be used to calculate final coefficients, and the date by which final coefficients will
be released in guidance;

(i) The qualifying criteria for establishing that an individual is eligible for a specific factor;
(iii) Weights assigned to each factor; and

(iv) The schedule for the calculation of individual risk scores.

(2) A complete description of the calculation of plan average actuarial risk.
(3) A complete description of the calculation of payments and charges.
(4) A complete description of the risk adjustment data collection approach.

(5) The schedule for the risk adjustment program.

" © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
Bloomberg Law g fman S
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U.S. Code of Federal Regulations, 45 C.F.R. § 153.320. Federally certified risk adjustment methodology.

(c) Use of methodology for States that do not operate a risk adjustment program. — HHS will specify in the annual HHS notice of
benefit and payment parameters for the applicable year the Federally certified risk adjustment methodology that will apply in States
that do not operate a risk adjustment program.

[77 FR 17249, Mar. 23, 2012, as amended at 78 FR 15528, Mar. 11, 2013; 81 FR 94174, Dec. 22, 2016]

" © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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This document is current through the April 15, 2019 issue of the Federal Register. Title 3 is current through April 5,
2019.

Code of Federal Regulations > TITLE 45 -- PUBLIC WELFARE > SUBTITLE A -- DEPARTMENT
OF HEALTH AND HUMAN SERVICES > SUBCHAPTER B -- REQUIREMENTS RELATING TO
HEALTH CARE ACCESS > PART 153--STANDARDS RELATED TO REINSURANCE, RISK
CORRIDORS, AND RISK ADJUSTMENT UNDER THE AFFORDABLE CARE ACT > SUBPART D--
STATE STANDARDS RELATED TO THE RISK ADJUSTMENT PROGRAM

§ 153.330 State alternate risk adjustment methodology.

(a)State request for alternate methodology certification. (1) A State request to HHS for the certification of an
alternate risk adjustment methodology must include:

(i)The elements specified in § 153.320(b);
(ii) The calibration methodology and frequency of calibration; and
(iii) The statistical performance metrics specified by HHS.
(2)The request must include the extent to which the methodology:
(i)Accurately explains the variation in health care costs of a given population;
(ii)Links risk factors to daily clinical practice and is clinically meaningful to providers;

(ili)Encourages favorable behavior among providers and health plans and discourages
unfavorable behavior;

(iv)Uses data that is complete, high in quality, and available in a timely fashion;
(v)Is easy for stakeholders to understand and implement;

(vi)Provides stable risk scores over time and across plans; and

(vii)Minimizes administrative costs.

(b)Evaluation criteria for alternate risk adjustment methodology. An alternate risk adjustment methodology will
be certified by HHS as a Federally certified risk adjustment methodology based on the following criteria:

(1)The criteria listed in paragraph (a)(2) of this section;

(2)Whether the methodology complies with the requirements of this subpart D;
(3)Whether the methodology accounts for risk selection across metal levels; and
(4)Whether each of the elements of the methodology are aligned.

(c)State renewal of alternate methodology. If a State is operating a risk adjustment program, the State may not
implement a recalibrated risk adjustment model or otherwise alter its risk adjustment methodology without first
obtaining HHS certification.

(1)Recalibration of the risk adjustment model must be performed at least as frequently as described in
paragraph (a)(1)(ii) of this section;
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(2)A State request to implement a recalibrated risk adjustment model or otherwise alter its risk
adjustment methodology must include any changes to the parameters described in paragraph (a)(1) of
this section.

Statutory Authority

AUTHORITY NOTE APPLICABLE TO ENTIRE PART:

Secs. 1311, 1321, 1341-1343, Pub. L. 111-148, 24 Stat. 119.

History

[77 FR 17220, 17245, Mar. 23, 2012; 78 FR 15410, 15528, Mar. 11, 2013]

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
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45 CFR 156.515

This document is current through the April 15, 2019 issue of the Federal Register. Title 3 is current through April 5,
2019.

Code of Federal Regulations > TITLE 45 -- PUBLIC WELFARE > SUBTITLE A -- DEPARTMENT
OF HEALTH AND HUMAN SERVICES > SUBCHAPTER B -- REQUIREMENTS RELATING TO
HEALTH CARE ACCESS > PART 156--HEALTH INSURANCE ISSUER STANDARDS UNDER THE
AFFORDABLE CARE ACT, INCLUDING STANDARDS RELATED TO EXCHANGES > SUBPART F--
CONSUMER OPERATED AND ORIENTED PLAN PROGRAM

§ 156.515 CO-OP standards.

(a)General. A CO-OP must satisfy the standards in this section in addition to all other statutory, regulatory, or
other requirements.

(b)Governance requirements. A CO-OP must meet the following governance requirements:

(1)Member control. A CO-OP must implement policies and procedures to foster and ensure member
control of the organization. Accordingly, a CO-OP must meet the following requirements:

(i)The CO-OP must be governed by an operational board with a majority of directors elected by a
majority vote of a quorum of the CO-OP's members that are age 18 or older;

(ii)All members age 18 or older must be eligible to vote for each of the directors on the
organization's operational board subject to a vote of the members under paragraph (b)(1)(i) of this
section;

(iii)Each member age 18 or older must have one vote in each election for each director subject to a
vote of the members under paragraph (b)(1)(i) of this section in that election;

(iv)The first elected directors of the organization's operational board must be elected no later than
one year after the effective date on which the organization provides coverage to its first member;
the entire operational board must be elected or in place, and in full compliance with paragraph
(b)(1)(i) of this section, no later than two years after the same date;

(v)Elections of the directors on the organization's operational board subject to a vote of the
members under paragraph (b)(1)(i) of this section must be contested so that the total number of
candidates for contested seats on the operational board exceeds the number of contested seats for
such directors, except in cases where a seat is vacated mid- term due to death, resignation, or
removal.

(2)Standards for board of directors. The operational board for a CO-OP must meet the following
standards:

(i)Each director must meet ethical, conflict-of-interest, and disclosure standards;
(ii)Each director has one vote;

(iii)Positions on the board of directors may be designated for individuals with specialized expertise,
experience, or affiliation (for example, providers, employers, and unions); and

(iv)[Reserved]

(v)Limitation on government and issuer participation. No representative of any Federal, State or
local government (or of any political subdivision or instrumentality thereof) and no representative of
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any organization described in § 156.510(b)(1)(i) (in the case of a representative of a State or local
government or organization described in § 156.510(b)(1)(i), with respect to a State in which the
CO-OP issues policies), may serve on the CO-OP's formation board or as a director on the
organization's operational board.

(3)Ethics and conflict of interest protections. The CO-OP must have governing documents that
incorporate ethics, conflict of interest, and disclosure standards. The standards must protect against
insurance industry involvement and interference. In addition, the standards must ensure that each
director acts in the sole interest of the CO-OP, its members, and its local geographic community as
appropriate, avoids self dealing, and acts prudently and consistently with the terms of the CO-OP's
governance documents and applicable State and Federal law. At a minimum, these standards must
include:

(i)A mechanism to identify potential ethical or other conflicts of interest;

(ii)A duty on the CO-OP's executive officers and directors to disclose all potential conflicts of
interest;

(iii)A process to determine the extent to which a conflict exists;
(iv)A process to address any conflict of interest; and

(v)A process to be followed in the event a director or executive officer of the CO-OP violates these
standards.

(4)Consumer focus. The CO-OP must operate with a strong consumer focus, including timeliness,
responsiveness, and accountability to members.

(c)Standards for health plan issuance. A CO-OP must meet several standards for the issuance of health plans
in the individual and small group market.

(1)At least two-thirds of the policies or contracts for health insurance coverage issued by a CO-OP in
each State in which it is licensed must be CO-OP qualified health plans offered in the individual and
small group markets.

(2)Loan recipients must offer a CO-OP qualified health plan at the silver and gold benefit levels, defined
in section 1302(d) of the Affordable Care Act, in every individual market Exchange that serves the
geographic regions in which the organization is licensed and intends to provide health care coverage. If
offering at least one plan in the small group market, loan recipients must offer a CO-OP qualified health
plan at both the silver and gold benefit levels, defined in section 1302(d) of the Affordable Care Act, in
each SHOP that serves the geographic regions in which the organization offers coverage in the small
group market.

(3)Within the earlier of thirty-six months following the initial drawdown of the Start-up Loan or one year
following the initial drawdown of the Solvency Loan, loan recipients must be licensed in a State and
offer at least one CO-OP qualified health plan at the silver and gold benefit levels, defined in section
1302(d) of the Affordable Care Act, in the individual market Exchanges and if the loan recipient offers
coverage in the small group market, at the silver and gold benefit levels, defined in section 1302(d) of
the Affordable Care Act, in the SHOPs. Loan recipients may only begin offering plans and accepting
enrollment in the Exchanges for new CO-OP qualified health plans during the open enroliment period
for each applicable Exchange.

(d)Requirement to become a CO-OP. Loan recipients must meet the standards of § 156.515 no later than five
years following initial drawdown of the Start-up Loan or three years following the initial drawdown of a Solvency
Loan.

Statutory Authority

Page 2 of 3
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AUTHORITY NOTE APPLICABLE TO ENTIRE PART:

Title | of the Affordable Care Act, sections 1301-1304, 1311-1313, 1321-1322, 1324, 1334, 1342-1343, 1401-1402,

Pub. L. 111-148, 124 Stat. 119 (42 U.S.C. 18021-18024, 18031-18032, 18041-18042, 18044, 18054, 18061,
18063, 18071, 18082, 26 U.S.C. 368, and 31 U.S.C. 9701).

History

[76 FR 77392, 77411, Dec. 13, 2011; 81 FR 29146, 29155, May 11, 2016; 81 FR 94058, 94182, Dec. 22, 2016]
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 153, 155, 156, 157 and
158

[CMS-9964-P]

RIN 0938-AR51

Patient Protection and Affordable Care

Act; HHS Notice of Benefit and
Payment Parameters for 2014

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Proposed rule.

SUMMARY: This proposed rule provides
further detail and parameters related to:
the risk adjustment, reinsurance, and
risk corridors programs; cost-sharing
reductions; user fees for a Federally-
facilitated Exchange; advance payments
of the premium tax credit; a Federally-
facilitated Small Business Health
Option Program; and the medical loss
ratio program. The cost-sharing
reductions and advanced payments of
the premium tax credit, combined with
new insurance market reforms, will
significantly increase the number of
individuals with health insurance
coverage, particularly in the individual
market. The premium stabilization
programs—risk adjustment, reinsurance,
and risk corridors—will protect against
adverse selection in the newly enrolled
population. These programs, in
combination with the medical loss ratio
program and market reforms extending
guaranteed availability (also known as
guaranteed issue) protections and
prohibiting the use of factors such as
health status, medical history, gender,
and industry of employment to set
premium rates, will help to ensure that
every American has access to high-
quality, affordable health insurance.
DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on December 31, 2012.
ADDRESSES: In commenting, please refer
to file code CMS-9964—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
four ways (please choose only one of the
ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY:

Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, Attention: CMS—
9964—P, P.O. Box 8016, Baltimore,
MD 21244-8016.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY:

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS—
9964-P, Mail Stop C4-26-05, 7500
Security Boulevard, Baltimore, MD
21244-1850.

4. By hand or courier. Alternatively,
you may deliver (by hand or courier)
your written comments ONLY to the
following addresses prior to the close of
the comment period:

a. For delivery in Washington, DC—
Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, Room 445—G, Hubert

H. Humphrey Building, 200

Independence Avenue SW.,

Washington, DC 20201.

(Because access to the interior of the
Hubert H. Humphrey Building is not
readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)

b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid

Services, Department of Health and

Human Services, 7500 Security

Boulevard, Baltimore, MD 21244—

1850.

If you intend to deliver your
comments to the Baltimore address, call
telephone number (410) 786—7195 in
advance to schedule your arrival with
one of our staff members.

Comments erroneously mailed to the
addresses indicated as appropriate for
hand or courier delivery may be delayed
and received after the comment period.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Sharon Arnold at (301) 4924286,
Laurie McWright at (301) 492—4311, or
Jeff Wu at (301) 492—4305 for general
information.

Adrianne Glasgow at (410) 786—0686
for matters related to reinsurance.

Michael Cohen at (301) 492—-4277 for
matters related to the methodology for
determining the reinsurance

A-64

contribution rate and payment
parameters.

Grace Arnold at (301) 492—4272 for
matters related to risk adjustment, the
HHS risk adjustment methodology, or
the distributed data collection approach
for the HHS-operated risk adjustment
and reinsurance programs.

Adam Shaw at (410) 786-1091 for
matters related to risk corridors.

Johanna Lauer at (301) 492—-4397 for
matters related to cost-sharing
reductions, advance payments of the
premium tax credits, or user fees.

Rex Cowdry at (301) 492—4387 for
matters related to the Small Business
Health Options Program.

Carol Jimenez at (301) 492—4457 for
matters related to the medical loss ratio
program.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://
www.regulations.gov. Follow the search
instructions on that Web site to view
public comments.

Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 1-800-743-3951.

Table of Contents

I. Executive Summary
II. Background
III. Provisions of the Proposed HHS Notice of
Benefit and Payment Parameters for 2014
A. Provisions for the State Notice of Benefit
and Payment Parameters
B. Provisions and Parameters for the
Permanent Risk Adjustment Program
1. Approval of State-Operated Risk
Adjustment
2. Risk Adjustment User Fees
3. Overview of the Risk Adjustment
Methodology HHS Would Implement
When Operating Risk Adjustment on
Behalf of a State
4. State Alternate Methodology
5. Risk Adjustment Data Validation
C. Provisions and Parameters for the
Transitional Reinsurance Program
1. State Standards Related to the
Reinsurance Program
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explained by a model, measures the
predictive accuracy of the model
overall. The predictive ratios measure
the predictive accuracy of a model for
different validation groups or
subpopulations. The predictive ratio for
each of the HHS risk adjustment models
is the ratio of the weighted mean
predicted plan liability for the model
sample population to the weighted
mean actual plan liability for the model
sample population. The predictive ratio
represents how well the model does on
average at predicting plan liability for
that subpopulation. A subpopulation
that is predicted perfectly would have a
predictive ratio of 1.0. For each of the
HHS risk adjustment models, the R-
squared statistic and the predictive ratio
are in the range of published estimates
for concurrent risk adjustment
models.2° The R-squared statistic for
each model is shown in Table 8.

We welcome comment on these
proposed risk adjustment models.

TABLE 8—R-SQUARED STATISTIC FOR
HHS Risk ADJUSTMENT MODELS

: : R-squared
Risk adjustment model stgtistic
Platinum Adult ... 0.360
Platinum Child ... 0.307
Platinum Infant 0.292
Gold Adult ...... 0.355
Gold Child ... 0.302
Gold Infant .. 0.289
Silver Adult . 0.352
Silver Child .... 0.299
Silver Infant .... 0.288
Bronze Adult .. 0.351
Bronze Child .........ccocoeeiiiiiieenns 0.296
Bronze Infant ........ccccoiiiiieenes 0.289
Catastrophic Adult 0.350
Catastrophic Child ... 0.295
Catastrophic Infant ................. 0.289

c. Overview of the Payment Transfer
Formula

Plan average risk scores are calculated
as the member month-weighted average
of individual enrollee risk scores, as
shown in section III.B.3.b. of this
proposed rule. We defined the
calculation of plan average actuarial risk
and the calculation of payments and
charges in the Premium Stabilization
Rule. Here, we combine these concepts
into a risk adjustment payment transfer
formula. In this section, we refer to
payments and charges generically as
transfers. Under § 153.310(e), as
proposed to renumbered, HHS would
invoice issuers of risk adjustment

20 Winkleman, Ross and Syed Mehmud. “A
Comparative Analysis of Claims-Based Tools for

covered plans for transfers by June 30 of
the year following the applicable benefit
year.

We propose to calculate risk
adjustment transfers after the close of
the applicable benefit year, following
the completion of issuer risk adjustment
data reporting. As discussed in detail
below, the payment transfer formula
includes a set of cost adjustment terms
that require transfers to be calculated at
the geographic rating area level for each
plan (thus, HHS would calculate two
separate transfer amounts for a plan that
operates in two rating areas). Payment
transfer amounts would be aggregated at
the issuer level (that is, at the level of
the entity licensed by the State) such
that each issuer would receive an
invoice and a report detailing the basis
for the net payment that would be made
or the charge that would be owed. The
invoice would also include plan-level
risk adjustment information that may be
used in the issuer’s risk corridors
calculations.

The proposed payment transfer
formula is designed to provide a per
member per month (PMPM) transfer
amount. The PMPM transfer amount
derived from the payment transfer
formula would be multiplied by each
plan’s total member months for the
benefit year to determine the total
payment due or charge owed by the
issuer for that plan in a rating area.

(1) Rationales for a Transfer
Methodology Based on State Average
Premiums

Risk adjustment transfers are intended
to reduce the impact of risk selection on
premiums while preserving premium
differences related to other cost factors,
such as the actuarial value, local
patterns of utilization and care delivery,
local differences in the cost of doing
business, and, within limits established
by the Affordable Care Act, the age of
the enrollee. Risk adjustment payments
would be fully funded by the charges
that are collected from plans with lower
risk enrollees (that is, transfers within a
State would net to zero).

In the Risk Adjustment White Paper,
we presented several approaches for
calculating risk adjustment transfers
using the State average premium and
plans’ own premiums. The approaches
that used plans’ own premiums resulted
in unbalanced payment transfers,
requiring a balancing adjustment to
yield transfers that net to zero. These
examples also demonstrated that the

Health Risk Assessment.” Society of Actuaries.
April 2007.
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balancing adjustments could introduce
differences in premiums across plans
that were not consistent with features of
the plan (for example, AV or differences
in costs and utilization patterns across
rating areas). A balancing adjustment
would likely vary from year to year, and
could add uncertainty to the rate
development process (that is, plan
actuaries would need to factor the
uncertainty of the balancing adjustment
into their transfer estimates).

Therefore, we propose a payment
transfer formula that is based on the
State average premium for the
applicable market, as described in
section III.B.3.a. of this proposed rule.
The State average premium provides a
straightforward and predictable
benchmark for estimating transfers. As
shown in the examples in the Risk
Adjustment White Paper, transfers net
to zero when the State average premium
is used as the basis for calculating
transfers.

Plan premiums differ from the State
average premium due to a variety of
factors, such as differences in cost-
sharing structure or regional differences
in utilization and unit costs. The
proposed payment transfer formula
applies a set of cost factor adjustments
to the State average premium so that it
will better reflect plan liability. These
adjustments to the State average
premium result in transfers that
compensate plans for liability
differences associated with risk
selection, while preserving premium
differences related to the other cost
factors described above.

(2) Conceptual Overview of the Payment
Transfer Formula

In this section, we provide a broad
overview of the payment transfer
formula that we propose to use when
operating risk adjustment on behalf of a
State. We discuss at a conceptual level
our proposal to use the State average
premium as the basis of the formula and
the components of the formula.

(i) Calculating Transfers Using the State
Average Premium

The payment transfer formula
proposed for 2014 is based on the
difference between two plan premium
estimates: (1) A premium based on plan-
specific risk selection; and (2) a
premium without risk selection.
Transfers are intended to bridge the gap
between these two premium estimates:
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SUMMARY: This final rule provides detail
and parameters related to: the risk
adjustment, reinsurance, and risk
corridors programs; cost-sharing
reductions; user fees for Federally-
facilitated Exchanges; advance
payments of the premium tax credit; the
Federally-facilitated Small Business
Health Option Program; and the medical
loss ratio program. Cost-sharing
reductions and advance payments of the
premium tax credit, combined with new
insurance market reforms, are expected
to significantly increase the number of
individuals with health insurance
coverage, particularly in the individual
market. In addition, we expect the
premium stabilization programs—risk
adjustment, reinsurance, and risk
corridors—to protect against the effects
of adverse selection. These programs, in
combination with the medical loss ratio
program and market reforms extending
guaranteed availability (also known as
guaranteed issue) and prohibiting the
use of factors such as health status,
medical history, gender, and industry of
employment to set premium rates, will
help to ensure that every American has
access to high-quality, affordable health
insurance.

DATES: This final rule is effective on

April 30, 2013.

FOR FURTHER INFORMATION CONTACT:

Sharon Arnold, (301) 492—4286; Laurie
McWright, (301) 492-4311; or Jeff Wu,
(301) 492-4305, for general
information.

Kelly Horney, (410) 786—0558, for
matters related to the risk adjustment
program generally.

Michael Cohen, (301) 492—4277, for
matters related to the risk adjustment
methodology and the methodology for
determining the reinsurance
contribution rate and payment
parameters.

Adrianne Glasgow, (410) 786—0686, for
matters related to the reinsurance
program.

Jaya Ghildiyal, (301) 492-5149, for
matters related to the risk corridors

program and user fees for Federally-
facilitated Exchanges.

Johanna Lauer, (301) 492-4397, for
matters related to cost-sharing
reductions and advance payments of
the premium tax credit.

Bobbie Knickman, (410) 786-4161, for
matters related to the distributed data
collection approach for the HHS-
operated risk adjustment and
reinsurance programs.

Rex Cowdry, (301) 492—-4387, for
matters related to the Small Business
Health Options Program.

Carol Jimenez, (301) 492—-4457, for
matters related to the medical loss
ratio program.
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Acronyms

Affordable Care Act The Affordable Care
Act of 2010 (which is the collective term
for the Patient Protection and Affordable
Care Act (Pub. L. 111-148) and the Health
Care and Education Reconciliation Act
(Pub. L. 111-152))

APTC Advance payments of the premium
tax credit

ASO Administrative services only
contractor

AV Actuarial Value

CFR Code of Federal Regulations

CHIP Children’s Health Insurance Program

CMS Centers for Medicare & Medicaid
Services

COBRA Consolidated Omnibus Budget
Reconciliation Act

EHB Essential health benefits

ERISA Employee Retirement Income
Security Act

FFE Federally-facilitated Exchange
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FF-SHOP Federally-facilitated Small
Business Health Options Program
Exchange

FPL Federal poverty level

HCC Hierarchical condition category

HHS United States Department of Health
and Human Services

HIPAA Health Insurance Portability and
Accountability Act of 1996 (Pub. L. 104—
191)

IHS Indian Health Service

IRS Internal Revenue Service

MLR Medical loss ratio

NAIC National Association of Insurance
Commissioners

OMB United States Office of Management
and Budget

OPM United States Office of Personnel
Management

PHS Act Public Health Service Act

PRA Paperwork Reduction Act of 1985

QHP Qualified health plan

SHOP Small Business Health Options
Program

The Code Internal Revenue Code of 1986

TPA Third party administrator

I. Executive Summary
A. Purpose

Beginning in 2014, individuals and
small businesses will be able to
purchase private health insurance
through competitive marketplaces
called Affordable Insurance Exchanges,
“Exchanges,” or ‘““Marketplaces.”
Individuals who enroll in qualified
health plans through Exchanges may
receive premium tax credits that make
health insurance more affordable and
financial assistance to cover some or all
cost sharing for essential health benefits.
We expect that the premium tax credits,
combined with the new insurance
reforms, will significantly increase the
number of individuals with health
insurance coverage, particularly in the
individual market. Premium
stabilization programs—risk adjustment,
reinsurance, and risk corridors—are
expected to protect against the effects of
adverse selection. These programs, in
combination with the medical loss ratio
program and market reforms extending
guaranteed availability (also known as
guaranteed issue), and prohibiting the
use of factors such as health status,
medical history, gender, and industry of
employment to set premium rates, will
help to ensure that every American has
access to high-quality, affordable health
care.

Premium stabilization programs: The
Affordable Care Act establishes a
permanent risk adjustment program, a
transitional reinsurance program, and a
temporary risk corridors program to
provide payments to health insurance
issuers that cover higher-risk
populations and to more evenly spread
the financial risk borne by issuers.

The transitional reinsurance program
and the temporary risk corridors
program, which begin in 2014, are
designed to provide issuers with greater
payment stability as insurance market
reforms are implemented and Exchanges
facilitate increased enrollment. The
reinsurance program will reduce the
uncertainty of insurance risk in the
individual market by partially offsetting
issuers’ risk associated with high-cost
enrollees. The risk corridors program
will protect against uncertainty in rate
setting for qualified health plans by
limiting the extent of issuers’ financial
losses and gains. On an ongoing basis,
the risk adjustment program is intended
to provide increased payments to health
insurance issuers that attract higher-risk
populations, such as those with chronic
conditions, and reduce the incentives
for issuers to avoid higher-risk
enrollees. Under this program, funds are
transferred from issuers with lower-risk
enrollees to issuers with higher-risk
enrollees.

In the Premium Stabilization Rule
we laid out a regulatory framework for
these three programs. In that rule, we
stated that the specific payment
parameters for those programs would be
published in this final rule. In this final
rule, we describe these standards, and
include payment parameters for these
programs.

Advance payments of the premium
tax credit and cost-sharing reductions:
This final rule establishes standards for
advance payments of the premium tax
credit and for cost-sharing reductions.
These programs assist eligible low- and
moderate-income Americans in
affording health insurance on an
Exchange. Section 1401 of the
Affordable Care Act amended the
Internal Revenue Code (26 U.S.C.) to
add section 36B, allowing an advance,
refundable premium tax credit to help
individuals and families afford health
insurance coverage. Section 36B of the
Code was subsequently amended by the
Medicare and Medicaid Extenders Act
of 2010 (Pub. L. 111-309) (124 Stat.
3285 (2010)); the Comprehensive 1099
Taxpayer Protection and Repayment of
Exchange Subsidy Overpayments Act of
2011 (Pub. L. 112-9) (125 Stat. 36
(2011)); and the Department of Defense
and Full-Year Continuing
Appropriations Act, 2011 (Pub. L. 112—
10) (125 Stat. 38 (2011)). The section
36B credit is designed to make a
qualified health plan (QHP) purchased
on an Exchange affordable by reducing
an eligible taxpayer’s out-of-pocket
premium cost.

177 FR 17220 (March 23, 2012).
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Under sections 1401, 1411, and 1412
of the Affordable Care Act and 45 CFR
part 155 subpart D, an Exchange makes
an advance determination of tax credit
eligibility for individuals who enroll in
QHP coverage through the Exchange
and seek financial assistance. Using
information available at the time of
enrollment, the Exchange determines
whether the individual meets the
income and other requirements for
advance payments and the amount of
the advance payments that can be used
to pay premiums. Advance payments
are made periodically under section
1412 of the Affordable Care Act to the
issuer of the QHP in which the
individual enrolls.

Section 1402 of the Affordable Care
Act provides for the reduction of cost
sharing for certain individuals enrolled
in a QHP through an Exchange, and
section 1412 of the Affordable Care Act
provides for the advance payment of
these reductions to issuers. This
assistance will help eligible low- and
moderate-income qualified individuals
and families afford the out-of-pocket
spending associated with health care
services provided through Exchange-
based QHP coverage. The statute directs
issuers to reduce cost sharing for
essential health benefits for individuals
with household incomes between 100
and 400 percent of the Federal poverty
level (FPL) who are enrolled in a silver
level QHP through an individual market
Exchange and are eligible for advance
payments of the premium tax credit.
The statute also directs issuers to
eliminate cost sharing for Indians (as
defined in section 4(d) of the Indian
Self-Determination and Education
Assistance Act) with a household
income at or below 300 percent of the
FPL who are enrolled in a QHP of any
“metal” level (that is, bronze, silver,
gold, or platinum) through the
individual market in the Exchange, and
prohibits issuers of QHPs from requiring
cost sharing for Indians, regardless of
household income, for items or services
furnished directly by the Indian Health
Service, an Indian Tribe, a Tribal
Organization, or an Urban Indian
Organization, or through referral under
contract health services.

HHS published a bulletin 2 outlining
an intended regulatory approach to
calculating actuarial value and
implementing cost-sharing reductions
on February 24, 2012 (AV/CSR
Bulletin). The AV/CSR Bulletin outlined
an intended regulatory approach
governing the calculation of AV, de
minimis variation standards, silver plan

2 Available at: http://cciio.cms.gov/resources/
files/Files2/02242012/Av-csr-bulletin.pdf.
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TABLE 7—HHS HCCs INCLUDED IN INFANT MODEL SEVERITY CATEGORIES—Continued

Severity category

HCC

Severity Level 2
Severity Level 2 ....
Severity Level 2

Severity Level 2
Severity Level 2 ....
Severity Level 2 ....
Severity Level 2 ....
Severity Level 2 ....
Severity Level 2
Severity Level 1
Severity Level 1
Severity Level 1 ...
Severity Level 1 ...
Severity Level 1 ...
Severity Level 1 ...
Severity Level 1 ...
Severity Level 1 ...
Severity Level 1 ...
Severity Level 1

Drug Psychosis.
Drug Dependence.

formation Syndromes.

Chronic Hepatitis.

Thalassemia Major.
Autistic Disorder.

Multiple Sclerosis.
Asthma.

No Severity HCCs.

Down Syndrome, Fragile X, Other Chromosomal Anomalies, and Congenital Mal-

Spina Bifida and Other Brain/Spinal/Nervous System Congenital Anomalies.
Seizure Disorders and Convulsions.

Monoplegia, Other Paralytic Syndromes.

Atherosclerosis of the Extremities with Ulceration or Gangrene.

Chronic Obstructive Pulmonary Disease, Including Bronchiectasis.

Chronic Ulcer of Skin, Except Pressure.

Acute Pancreatitis/Other Pancreatic Disorders and Intestinal Malabsorption.

Pervasive Developmental Disorders, Except Autistic Disorder.

Chronic Kidney Disease, Severe (Stage 4).
Amputation Status, Lower Limb/Amputation Complications.

TABLE 8—R-SQUARED STATISTIC FOR
HHS RisK ADJUSTMENT MODELS

TABLE 8—R-SQUARED STATISTIC FOR
HHS RISk ADJUSTMENT MODELS—
Continued

payment transfer formula would treat
each rating area segment of enrollment
as a separate plan for the purposes of
calculating transfers. Payment transfer
amounts would be aggregated at the
issuer level (that is, at the level of the
entity licensed by the State) such that
each issuer would receive an invoice
and a report detailing the basis for the
net payment that would be made or the
charge that would be owed. The invoice
would also include plan-level risk
adjustment information.

The payment transfer formula is based
on the difference between two plan
premium estimates: (1) A premium
based on plan-specific risk selection;
and (2) a premium without risk
selection. Transfers are intended to
bridge the gap between these two
premium estimates:

: : R-Squared
Risk adjustment model P
; ; R-Squared statistic
Risk adjustment model sta?tistic

Catastrophic Infant ................. 0.289
Platinum Adult ...........ccccceeeee 0.360
Platinum Child .........cccccoevrnenne 0.307 ¢. Overview of the Payment Transfer
Platinum Infant ........................ 0.292  Formula
Gold Adult ...... 0.355
Gold Child .. 0.302 In the proposed rule, we proposed to
GOl INfANE oo 0289 calculate risk adjustment transfers after
Silver AUIt ..., 0.352 the close of the applicable benefit year,
Silver Child ... 0299 following the completion of issuer risk
Silver Infant ... 0.288 adjustment data reporting.
Bronze Adult .. 0.351 Transfers are calculated at the
Bronze Child .. 0.296 geographic rating area level for each
Bronze Infant ..... 0.289 plan (HHS would calculate two separate
Catastrophic Adult ................. 0.350 transfer amounts for a plan that operates
Catastrophic Child .................. 0.295 in two rating areas). In other words, the

Premlum with
Tranafers risk selectlon

Conceptually, the goal of payment
transfers is to provide plans with
payments to help cover their actual risk
exposure beyond the premiums the
plans would charge reflecting allowable
rating and their applicable cost factors.
In other words, payments would help
cover excess actuarial risk due to risk
selection. Both of these premium
estimates are based on the State average
premium. The payment transfer formula

11 This HCC also includes Breast (Age 50+) and
Prostate Cancer.

includes the following premium
adjustment terms:

e Plan average risk score: Multiplying
the plan average risk score by the State
average premium shows how a plan’s
premium would differ from the State
average premium based on the risk
selection experienced by the plan.

e Actuarial value (AV): A particular
plan’s premium may differ from the
State average premium based on the
plan’s cost-sharing structure, or AV. An

A-69

Premlum
without risk

selectlon

AV adjustment is applied to the State
average premium to account for relative
differences between a plan’s AV and the
market average AV.

e Permissible rating variation: Plan
rates may differ based on allowable age
rating factors. The rating adjustment
accounts for the impact of allowable
rating factors on the premium that
would be realized by the plan.

e Geographic cost differences:
Differences in unit costs and utilization
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may lead to differences in the average
premium between intra-State rating
areas, holding other cost factors (for
example, benefit design) constant. The
geographic cost adjustment accounts for
cost differences across rating areas.

¢ Induced demand: Enrollee spending
patterns may vary based on the
generosity of cost sharing. The induced
demand adjustment accounts for greater
utilization of health care services
induced by lower enrollee cost sharing
in higher metal level plans.

The State average premium is
multiplied by these factors to develop
the plan premium estimates used in the
payment transfer formula. The factors
are relative measures that compare how
plans differ from the market average
with respect to the cost factors (that is
to say, the product of the adjustments is
normalized to the market average
product of the cost factors).

In the absence of these adjustments,
transfers would reflect liability
differences attributed to cost factors
other than risk selection. For example,

Product of State average

Transfers

premium and plan cost factors,

including plan risk score

We are finalizing the payment transfer
formula as proposed, with several
technical corrections. We clarify that
IDF stands for induced demand factor in

PLRS; -

the equations, and modify the
denominator of the plan average
premium formula within the State
average premium and geographic cost

IDF; - GCF;

in the absence of the AV adjustment, a
low AV plan with lower-risk enrollees
would be overcharged because the State
average premium would not be scaled
down to reflect the fact that the plan’s
AV is lower than the average AV of
plans operating in the market in the
State.

The figure below shows how the State
average premium, the plan average risk
score, and other plan-specific cost
factors are used to develop the two plan
premium estimates that are used to
calculate payment transfers:

Product of State average
premlum and plan cost factors,
excluding plan risk score

factor calculations to reflect the billable
member calculation. Therefore, the 2014
HHS risk adjustment payment transfer
formula is:

AV, - ARE, - IDF, - GCF, =

= [Z;(si “PLRS, - IDF, - GCF,) % i(s; -AV;- ARF,-IDF, -GCF)| *

Where:

P,= State average premium;

PLRS, = plan i’s plan liability risk score;

AV;=plan i’s metal level AV;

ARF;_ plan i's allowable rating factor;

IDF; = plan i’s induced demand factor;

GCF; = plan i’s geographic cost factor;

s; = plan i’s share of State enrollment;

and the denominator is summed across all
plans in the risk pool in the market in
the State.

Risk adjustment transfers will be
calculated at the risk pool level. Each
State will have a risk pool for all of its
metal-level plans. Catastrophic plans
will be treated as a separate risk pool for
purposes of risk adjustment. Individual
and small group market plans will
either be pooled together or treated as
separate risk pools, depending on how
the State treats these pools under the
single risk pool provisions.

The payment transfer formula
provides a per member per month
(PMPM) transfer amount for a plan
within a rating area. The PMPM transfer
amount derived from the payment
transfer formula (Tpaspar) will be

multiplied by each plan’s rating area
billable member months (X,M,) to
calculate the plan’s total risk adjustment
payment for a given rating area (77).

Ti =Teupm * ZMD
]

Comment: We received a number of
comments in support of the general
approach to calculating payment
transfers, including HHS’s approach to
adjusting for plan cost factors in the
transfer equation.

Response: We are finalizing the
payment transfer formula as proposed
with minor technical corrections,
specified below.

Comment: We received one comment
requesting that HHS clarify the
calculation of payment transfers at the
plan level.

Response: Because we have proposed
and are finalizing a geographic cost
factor, transfers must be calculated for
each rating area in which a plan
operates. However, we note that,
because the denominator of each term of

A-70

the payment transfer equation is the
Statewide average of the product of the
terms, transfers occur within the risk
pool within the market within the State.

Comment: We received one comment
requesting that HHS provide detailed
examples of the payment transfer
formula.

Response: We anticipate working
closely with issuers and other
stakeholders to provide examples of the
payment transfer formula and its
application in a market.

(1) State Average Premium

We proposed a payment transfer
formula that is based on the State
average premium for the applicable
market. Plan average premiums will be
calculated from the actual premiums
charged to their enrollees, weighted by
the number of months enrolled. We
make a technical correction to the
formula to calculate PMPM plan average
premiums, as described below. The
equations for calculating State average
premiums were proposed as:
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B=)sE

i
and

D = ES(MS'PS)
¥ Es Mg

The first equation calculates the State average premium F; as the average of

individual plan averages, F; weighted by each plan’s share of Statewide enrollment in the

risk pool in the market, s{ (based on billable member months).

The second equation shows the
proposed formula to calculate plan
average premiums. The proposed
formula, which we are modifying as
described below, was the weighted
mean over all subscribers s of subscriber
premiums Py, with M, representing the
number of billable member months of
enrollment for each subscriber s. Due to
a typographical error and to align with
the calculation of plan average risk
score, we have modified the
denominator of the plan average
premium equation from the proposed
rule. The denominator in the revised
formula is equal to the sum of the
billable member months for all billable
members b enrolled in the plan. The
numerator of this formula remains
unchanged from the proposed rule. The
numerator is equal to the product of
each subscriber’s billable member
months (the billable member months
attributed to the individual that is the
policy subscriber) and the average
monthly premium for the subscriber,
summed across all of the subscribers s
in the plan. The calculation of each
plan’s total premium revenue—the
numerator of this formula—uses
subscriber-level premiums in order to
align with the way that premium
information will be captured in data on
issuers’ distributed data environments.
The final formula is:

ES(MS v Rs-)
Xo M,

Billable member months are defined
as the number of months during the risk
adjustment period billable members are
enrolled in the plan (billable members
exclude children who do not count
towards family rates). In non-
community rated States, issuers are
required to individually rate each
member covered under a family policy
and, in the case of large families, issuers
are only allowed to include the three

Br=

oldest children in the development of
family rates. Therefore, for large
families, only the three oldest children
are counted as billable members in the
risk adjustment transfer formula. In
community rated States that require
family tiering, the number of billable
members under a family policy may
vary based on the State’s tiering
structure. For example, if a State’s
largest family tier is set at two or more
children, only the first two children
under the family policy would count as
billable members. HHS will assess each
State’s rating requirements and will
provide community rated States with
additional details on how billable
members will be counted in the transfer
formula.

Comment: We received a number of
comments in support of our proposal to
use the State average premium as the
basis for risk adjustment transfers. One
commenter suggested that use of a
plan’s own premium may cause
unintended distortions in the transfer
formula. One commenter suggested that
we use net claims, or approximate net
claims by using 90 percent of the State
average premium, as the basis for risk
adjustment transfers.

Response: The goal of the payment
transfer formula is, to the extent
possible, to promote risk-neutral
premiums. We agree with commenters
that use of a plan’s own premium may
cause unintended distortions in
transfers. We also believe that both
claims and administrative costs include
elements of risk selection, and therefore,
that transfers should be based on the
entire premium. We are finalizing our
proposal to base the payment transfer
formula on the State average premium.

(2) Plan Average Risk Score

The proposed plan average risk score
calculation included an adjustment to
account for the family rating rules set
forth in the Market Reform Rule, which
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limits the number of dependent
children in non-community rated States
that count toward the build-up of family
rates to three. The formula below shows
the final plan average risk score
calculation including the risk of all
members on the policy, including those
children not included in the premium.

Y. M. -PLRS,
PLRS;, = ——————
! XMy
Where:

PLRS; is plan i’s average plan liability risk
score, the subscript e denotes each
enrollee within the plan;

PLRS. is each enrollee’s individual plan
liability risk score;

M. is the number of months during the risk
adjustment period the enrollee is
enrolled in the plan; and

M, is the number of months during the risk
adjustment period the billable member b
is enrolled in the plan (billable members
exclude children who do not count
towards family rates).

We received the following comments
regarding the calculation of the plan
average risk score:

Comment: We received comments in
support of this approach to calculating
plan average risk score. We received one
comment that calculating plan average
risk score with an adjustment for
billable members would be
administratively burdensome for
issuers.

Response: We are finalizing this term
as proposed. We note that, when HHS
is operating risk adjustment on behalf of
the State, HHS will calculate the plan
average risk score and so there will be
no additional administrative burden for
issuers.

(3) Actuarial Value (AV)

The proposed AV adjustment in the
payment transfer formula accounts for
relative differences in plan liability due
to differences in AV. Table 9 shows the
AV adjustment that will be used for
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SUMMARY: This final rule sets forth
payment parameters and oversight
provisions related to the risk
adjustment, reinsurance, and risk
corridors programs; cost sharing
parameters and cost-sharing reductions;
and user fees for Federally-facilitated
Exchanges. It also provides additional
standards with respect to composite
premiums, privacy and security of
personally identifiable information, the
annual open enrollment period for 2015,
the actuarial value calculator, the
annual limitation in cost sharing for
stand-alone dental plans, the
meaningful difference standard for
qualified health plans offered through a
Federally-facilitated Exchange, patient
safety standards for issuers of qualified
health plans, and the Small Business
Health Options Program.

DATES: These regulations are effective
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Acronyms

Affordable Care Act The collective term for
the Patient Protection and Affordable Care
Act (Pub. L. 111-148) and the Health Care
and Education Reconciliation Act of 2010
(Pub. L. 111-152)

AV Actuarial Value

CFR Code of Federal Regulations

CMS Centers for Medicare & Medicaid
Services

EHB Essential Health Benefits

ERISA Employee Retirement Income
Security Act of 1974 (Pub. L. 93—406)

FFE Federally-facilitated Exchange

FF-SHOP Federally-facilitated Small
Business Health Options Program

FPL Federal poverty level

HCC Hierarchical condition category

HHS United States Department of Health
and Human Services

HIPAA Health Insurance Portability and
Accountability Act of 1996 (Pub. L. 104—
191)

IRS Internal Revenue Service

MLR Medical Loss Ratio

OMB Office of Management and Budget

OPM United States Office of Personnel
Management

PHS Act Public Health Service Act

PII Personally identifiable information

PSO Patient Safety Organization

PRA Paperwork Reduction Act of 1995

PSES Patient safety evaluation system

QHP Qualified health plan

SADP Stand-alone Dental Plan

SHOP Small Business Health Options
Program

The Code Internal Revenue Code of 1986

TPA Third party administrator

I. Executive Summary

Qualified individuals and qualified
employers are now able to purchase
private health insurance coverage
through competitive marketplaces
called Affordable Insurance Exchanges,
or “Exchanges” (also called Health
Insurance Marketplaces, or
“Marketplaces”).? Individuals who
enroll in qualified health plans (QHPs)
through individual market Exchanges
may be eligible to receive premium tax
credits to make health insurance more
affordable and reductions in cost-
sharing payments to reduce out-of-
pocket expenses for health care services.
In 2014, HHS began operationalizing the
premium stabilization programs
established by the Affordable Care Act.
These programs—the risk adjustment,
reinsurance, and risk corridors
programs—are intended to mitigate the
potential impact of adverse selection
and stabilize the price of health
insurance in the individual and small

1The word “Exchanges” refers to both State

Exchanges, also called State-based Exchanges, and
Federally-facilitated Exchanges (FFEs). In this rule,
we use the terms “‘State Exchange” or “FFE” when
we are referring to a particular type of Exchange.
When we refer to “FFEs,” we are also referring to
State Partnership Exchanges, which are a form of
FFE.

group markets. We believe that these
programs, together with other reforms of
the Affordable Care Act, will make high-
quality health insurance affordable and
accessible to millions of Americans.

HHS has previously outlined the
major provisions and parameters related
to the advance payments of the
premium tax credit, cost-sharing
reductions, and premium stabilization
programs. This rule finalizes additional
provisions related to the
implementation of these programs,
including certain oversight provisions
for the premium stabilization programs,
as well as key payment parameters for
the 2015 benefit year.

The HHS Notice of Benefit and
Payment Parameters for 2014 final rule
(78 FR 15410) (2014 Payment Notice)
finalized the risk adjustment
methodology that HHS will use when it
operates risk adjustment on behalf of a
State. This final rule establishes updates
to the risk adjustment methodology for
2014 to account for certain private
market Medicaid expansion alternative
plans. It also establishes the counting
methods for determining small group
size for participation in the risk
adjustment and risk corridors programs.

Using the methodology set forth in the
2014 Payment Notice, we establish a
2015 uniform reinsurance contribution
rate of $44 annually per capita, and the
2015 uniform reinsurance payment
parameters—a $70,000 attachment
point, a $250,000 reinsurance cap, and
a 50 percent coinsurance rate. We are
also finalizing our proposal to decrease
the attachment point for 2014 from
$60,000 to $45,000. Additionally, in
order to maximize the financial effect of
the transitional reinsurance program, we
provide that if reinsurance contributions
collected for a benefit year exceed total
requests for reinsurance payments for
the benefit year, we will increase the
coinsurance rate on our reinsurance
payments for that benefit year up to 100
percent, rolling over any remaining
funds for use as reinsurance payments
for the subsequent benefit year.

We also finalize several provisions
related to cost sharing. First, we
establish a methodology, with certain
modifications described below, for
estimating average per capita premium
and for calculating the premium
adjustment percentage for 2015, which
is used to set the rate of increase for
several parameters detailed in the
Affordable Care Act, including the
maximum annual limitation on cost
sharing and the maximum annual
limitation on deductibles for health
plans in the small group market for
2015. We are establishing the reduced
maximum annual limitations on cost

A-74

sharing for the 2015 benefit year for
cost-sharing reduction plan variations.
We are relaxing the requirement that a
QHP and its plan variations have the
same out-of-pocket spending for non-
EHBs. We are finalizing our proposal to
modify the methodology for calculating
advance payments for cost-sharing
reductions for the 2015 benefit year. We
are also finalizing parameters for
updating the AV Calculator.

For 2015, we are finalizing the FFE
user fee rate of 3.5 percent of premium.
Additionally, with respect to the FFE
user fee adjustment set forth under the
Coverage of Certain Preventive Services
Under the Affordable Care Act final
rule, published in the July 2, 2013
Federal Register (78 FR 39870)
(Preventive Services Rule), we are
finalizing an allowance for
administrative costs and margin
associated with the payment for
contraceptive services. We are also
finalizing proposed modifications to the
risk corridors program for the 2014
benefit year.

The success of the premium
stabilization programs depends on a
robust oversight program. This final rule
expands on the provisions of the
Premium Stabilization Rule (77 FR
17220), the 2014 Payment Notice (78 FR
15410), and the first and second final
Program Integrity Rules (78 FR 54070
and 78 FR 65046). We are finalizing
HHS’s authority to audit State-operated
reinsurance programs, contributing
entities, and issuers of risk adjustment
covered plans and reinsurance eligible-
plans. We also finalize participation
standards for the risk corridors program,
and outline a process for validating risk
corridors data submissions and
enforcing compliance with the
provisions of the risk corridors program.

We also finalize several aspects of our
methodology for the HHS-operated risk
adjustment data validation process. On
June 22, 2013, we issued ‘“The
Affordable Care Act HHS-operated Risk
Adjustment Data Validation Process
White Paper” 2 and on June 25, 2013, we
held a public meeting to discuss how to
best ensure the accuracy and
consistency of the data we will use
when operating the risk adjustment
program on behalf of a State. In this
final rule, we establish certain standards
for risk adjustment data validation,
including a sampling methodology for
the initial validation audit and detailed
audit standards. These standards will be
used and evaluated for 2 years before

2 Available at: https://www.regtap.info/uploads/
library/ACA_HHS_OperatedRADVWhitePaper
062213 5CR_062213.pdf.
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they are used as a basis for payment
adjustments.

This rule also includes a reduction in
the time period for which a State
electing to operate an Exchange after
2014 must have in effect an approved,
or conditionally approved, Exchange
Blueprint and operational readiness
assessment from at least 12 months to
6.5 months prior to the Exchange’s first
effective date of coverage. We also
finalize certain provisions related to the
privacy and security of personally
identifiable information (PII) in the
Exchange, the Exchange annual open
enrollment period for 2015, the annual
limitation on cost sharing for stand-
alone dental plans, the meaningful
difference standards for QHPs offered
through an FFE, the SHOP, patient
safety standards for QHP issuers, and
composite premiums in the small group
market.

II. Background

A. Legislative and Regulatory Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010. The Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152), which amended and
revised several provisions of the Patient
Protection and Affordable Care Act, was
enacted on March 30, 2010. In this rule,
we refer to the two statutes collectively
as the “Affordable Care Act.”

Section 1201 of the Affordable Care
Act added section 2701 of the Public
Health Service Act (PHS Act) regarding
fair health insurance premiums. Section
2701 (a)(1) limits the variation in
premium rates charged by a health
insurance issuer for non-grandfathered
health insurance coverage (including
QHPs) in the individual or small group
market to four factors: Family size;
rating area; age; and tobacco use.
Section 2701(a)(4) of the PHS Act
requires that any family premium using
age or tobacco rating may only apply
those rates to the portion of the
premium that is attributable to each
family member.

Section 1302 of the Affordable Care
Act directs the Secretary of Health and
Human Services (referred to throughout
this rule as the Secretary) to define
essential health benefits (EHBs) and
provides for cost-sharing limits and
actuarial value (AV) requirements.
Section 1302(d) of the Affordable Care
Act describes the various levels of
coverage based on AV. Consistent with
section 1302(d)(2)(A) of the Affordable
Care Act, AV is calculated based on the
provision of EHB to a standard
population. Section 1302(d)(3) of the
Affordable Care Act directs the

Secretary to develop guidelines that
allow for de minimis variation in AV
calculations.

Section 1311(b)(1)(B) of the
Affordable Care Act directs that the
SHOP assist qualified small employers
in facilitating the enrollment of their
employees in QHPs offered in the small
group market. Under section
1312(f)(2)(B) of the Affordable Care Act,
beginning in 2017, States will have the
option to allow issuers to offer QHPs in
the large group market through the
SHOP.3

Section 1311(c)(6)(B) of the
Affordable Care Act states that the
Secretary is to set annual open
enrollment periods for Exchanges for
calendar years after the initial
enrollment period.

Section 1311(h)(1) of the Affordable
Care Act specifies that a QHP may
contract with health care providers and
hospitals with more than 50 beds only
if they meet certain patient safety
standards. For hospitals with more than
50 beds, this includes the use of a
patient safety evaluation system and a
comprehensive hospital discharge
program. Section 1311(h)(2) of the
Affordable Care Act also provides the
Secretary flexibility to establish
reasonable exceptions to these patient
safety requirements, and section
1311(h)(3) of the Affordable Care Act
allows the Secretary flexibility to issue
regulations to modify the number of
beds described in section 1311(h)(1)(A)
of the Affordable Care Act.

Sections 1313 and 1321 of the
Affordable Care Act provide the
Secretary with the authority to oversee
the financial integrity of State
Exchanges, their compliance with HHS
standards, and the efficient and non-
discriminatory administration of State
Exchange activities. Section 1321(a) of
the Affordable Care Act provides
general authority for the Secretary to
establish standards and regulations to
implement the statutory requirements
related to Exchanges, QHPs, and other
components of Title I of the Affordable
Care Act.

When operating an FFE under section
1321(c)(1) of the Affordable Care Act,
HHS has the authority under sections
1321(c)(1) and 1311(d)(5)(A) of the
Affordable Care Act to collect and spend
user fees. In addition, 31 U.S.C. 9701
permits a Federal agency to establish a
charge for a service provided by the
agency. Office of Management and

31f a State elects this option, the rating rules in
section 2701 of the PHS Act and its implementing
regulations will apply to all coverage offered in
such State’s large group market (except for self-
insured group health plans) pursuant to section
2701(a)(5) of the PHS Act.

A-75

Budget (OMB) Circular A-25 Revised
establishes Federal policy regarding
user fees and specifies that a user charge
will be assessed against each
identifiable recipient for special benefits
derived from Federal activities beyond
those received by the general public.

Section 1341 of the Affordable Care
Act requires the establishment of a
transitional reinsurance program in each
State to help pay the cost of treating
high-cost enrollees in the individual
market from 2014 through 2016. Section
1342 of the Affordable Care Act directs
the Secretary to establish a temporary
risk corridors program that provides for
the sharing in gains or losses resulting
from inaccurate rate setting from 2014
through 2016 between the Federal
government and certain participating
health plans. Section 1343 of the
Affordable Care Act establishes a
permanent risk adjustment program that
is intended to provide increased
payments to health insurance issuers
that attract higher-risk populations,
such as those with chronic conditions,
and thereby reduce incentives for
issuers to avoid higher-risk enrollees.
Sections 1402 and 1412 of the
Affordable Care Act establish a program
for reducing cost sharing for qualified
individuals with lower household
income and Indians.

Section 1411(g) of the Affordable Care
Act requires that any person who
receives information specified in section
1411(b) from an applicant or
information specified in section 1411(c),
(d), or (e) from a Federal agency must
use the information only for the purpose
of and to the extent necessary to ensure
the efficient operation of the Exchange,
and may not disclose the information to
any other person except as provided in
that section. Section 6103(1)(21)(C) of
the Code additionally provides that
return information disclosed under
section 6103(1)(21)(A) or (B) may be
used only for the purpose of and to the
extent necessary in establishing
eligibility for participation in the
Exchange, verifying the appropriate
amount of any premium tax credit or
cost-sharing reduction, or determining
eligibility for participation in a health
insurance affordability program as
described in that section.

Section 1560(c) of the Affordable Care
Act provides that nothing in title I of the
Affordable Care Act (or an amendment
made by Title I of the Affordable Care
Act) shall be construed to prohibit an
institution of higher education (as such
term is defined for purposes of the
Higher Education Act of 1965) from
offering a student health insurance plan,
to the extent that such requirement is
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conduct audits of issuers of risk
adjustment covered plans.

a. Risk Adjustment User Fees

If a State is not approved to operate,
or chooses to forgo operating, its own
risk adjustment program, HHS will
operate a risk adjustment program on
the State’s behalf. As described in the
2014 Payment Notice, HHS’s operation
of risk adjustment on behalf of States is
funded through a risk adjustment user
fee. Section 153.610(f)(2) provides that
an issuer of a risk adjustment covered
plan must remit a user fee to HHS for
each month equal to the product of its
monthly enrollment in the plan and the
per-enrollee-per-month risk adjustment
user fee specified in the annual HHS
notice of benefit and payment
parameters for the applicable benefit
year.

OMB Circular No. A-25R establishes
Federal policy regarding user fees, and
specifies that a user charge will be
assessed against each identifiable
recipient for special benefits derived
from Federal activities beyond those
received by the general public. The risk
adjustment program will provide special
benefits as defined in section 6(a)(1)(b)
of Circular No. A-25R to an issuer of a
risk adjustment covered plan because it
will mitigate the financial instability
associated with risk selection as other
market reforms go into effect. The risk
adjustment program also will contribute
to consumer confidence in the health
insurance industry by helping to
stabilize premiums across the
individual and small group health
insurance markets.

For the 2015 benefit year, we
proposed to use the same methodology
that we used in the 2014 Payment
Notice to estimate our administrative
expenses to operate the risk adjustment
program. That proposed methodology
was based upon our contract costs in
operating risk adjustment on behalf of
States. The contract costs we considered
cover development of the model and
methodology, collections, payments,
account management, data collection,
data validation, program integrity and
audit functions, operational and fraud
analytics, stakeholder training, and
operational support. We proposed not to
set the user fee to cover costs associated
with Federal personnel. We proposed to
calculate the user fee by dividing HHS’s
projected total costs for administering
the risk adjustment programs on behalf
of States by the expected number of
enrollees in risk adjustment covered
plans in HHS-operated risk adjustment
programs for the benefit year (other than
plans not subject to market reforms and
student health plans, which are not

subject to payments and charges under
the risk adjustment methodology HHS
uses when it operates risk adjustment
on behalf of a State).

We estimated that the total cost for
HHS to operate the risk adjustment
program on behalf of States for 2015
would be approximately $27.3 million,
and that the per capita risk adjustment
user fee would be no more than $1.00
per enrollee per year. We are finalizing
the proposed methodology for benefit
year 2015, and are finalizing a per capita
risk adjustment user fee of $0.96 per
enrollee per year, which we will apply
as a per-enrollee-per-month risk
adjustment user fee of $0.08.

We received no comments on the risk
adjustment user fee, and are therefore
finalizing this proposal as proposed.

b. HHS Risk Adjustment Methodology
Considerations

In the 2014 Payment Notice, we
finalized the methodology that HHS will
use when operating a risk adjustment
program on behalf of a State in 2014. We
proposed to use the same methodology
in 2015, but proposed to amend the
methodology by applying an adjustment
for individuals enrolled in premium
assistance Medicaid alternative plans.
We proposed to apply the amended
methodology beginning in 2014. We
also sought comment on potential
adjustments to the geographic cost
factor to account for rating areas with
low populations in the HHS risk
adjustment methodology for future
years.

We received a number of general
comments regarding the HHS risk
adjustment methodology.

Comment: Commenters requested that
HHS provide additional guidance on the
ICD-10 transition for risk adjustment,
including the ICD-10 mappings, as soon
as possible.

Response: We will publish updated
ICD-9 instructions and software and
then a combined set of ICD-9 and ICD-
10 instructions and software on our Web
site, as we did for the original ICD-9
software and instructions.1¢ Because
ICD-10 codes will be accepted for risk
adjustment beginning October 1, 2014,
we intend to publish these documents
shortly.

Comment: One commenter requested
that the risk adjustment model be
calibrated for 2015 using the most
current data possible. Other commenters
suggested that HHS incorporate

16 The HHS-Developed Risk Adjustment Model
Algorithm Software is available at: http://
www.cms.gov/CCIIO/Programs-and-Initiatives/
Premium-Stabilization-Programs/index.html under
“Regulations & Guidance” (posted under
“Guidance” on May 7, 2013).
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pharmacy utilization in the risk
adjustment model. One commenter
suggested that HHS include transitional
plans’ data in the risk adjustment
model, but exclude them from payments
and charges.

Response: We believe it is important
to maintain model stability in
implementing the risk adjustment
methodology in the initial years of risk
adjustment, and therefore do not intend
to recalibrate the model in the initial
years. Similarly, we do not intend to
significantly change the model by
including pharmacy utilization, though
we continue to consider whether and
how to include prescription drug data in
future models. Finally, as we described
in the 2014 Payment Notice (78 FR
15418), under our current methodology,
plans not subject to the market reform
rules are not subject to risk adjustment
charges and do not receive risk
adjustment payments. Because under
the transitional policy, the Federal
government will not consider certain
health insurance coverage in the
individual or small group market
renewed after January 1, 2014, under
certain conditions, to be out of
compliance with specified 2014 market
rules, and requested that States adopt a
similar non-enforcement policy,
transitional plans are able to set
premiums and provide coverage as if
they were not subject to market reform
rules.'” For this reason, transitional
plans are not subject to risk adjustment
payments and charges under our
methodology at this time.

Comment: One commenter sought
clarification on the risk scoring process.
The commenter sought clarification on
whether an enrollee’s risk score is
calculated monthly and aggregated to
reflect changes in the receipt of cost-
sharing reductions. The commenter also
sought clarification on whether
diagnoses carry through to the new plan
if a qualifying event results in a special
enrollment period and an enrollee
changes plans, but stays with the same
issuer. One commenter questioned
whether an issuer would receive credit
for the diagnoses on risk adjustment
eligible claims paid by the issuer during
a grace period if the issuer later
processes a retroactive termination
because the individual does not pay the
premium.

Response: For each enrollee, HHS will
use all risk adjustment eligible claims or
encounters submitted from across all of
the issuer’s risk adjustment covered

17 Letter to Insurance Commissioners, Center for
Consumer Information and Insurance Oversight,
November 14, 2013. Available at: http://
www.cms.gov/CCIIO/Resources/Letters/Downloads/
commissioner-letter-11-14-2013.PDF.
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plans to calculate a risk score. The
diagnoses would be associated with
each of the issuer’s plans in which the
individual enrolls. This means that if
the enrollee changes plans within the
same issuer, then the claims data from
all of the issuer’s plans will be utilized
to calculate the member’s plan-specific
risk scores for each of these plans. We
note that in accordance with our
methodology, the risk score value could
change based on cost-sharing reductions
received or plan AV. However, to align
with our distributed data collection
approach, which collects data by issuer,
we will not link enrollee data across
different issuers, even if the issuers are
affiliated with the same insurance
company. Diagnoses from risk
adjustment eligible claims will only be
accepted with dates of service that occur
during active enrollment periods.
Therefore, claims associated with
months during a grace period will be
counted toward risk adjustment, so long
as the months are not later subject to a
retroactive termination.

We are finalizing the use of the 2014
Federal risk adjustment methodology
when HHS operates a risk adjustment
program on behalf of a State, for 2015,
with the modification for the treatment
of Medicaid alternative plans discussed
below, effective for 2014 risk
adjustment.

(i) Incorporation of Premium Assistance
Medicaid Alternative Plans in the HHS
Risk Adjustment Methodology

Section 1343(c) of the Affordable Care
Act provides that risk adjustment
applies to non-grandfathered health
insurance coverage offered in the
individual and small group markets. In
some States, expansion of Medicaid
benefits under section 2001(a) of the
Affordable Care Act may take the form
of enrolling newly Medicaid-eligible
enrollees into individual market plans.
For example, these enrollees could be
placed into silver plan variations—
either the 94 percent silver plan
variation or the zero cost sharing plan
variation—with a portion of the

premiums and cost sharing paid for by
Medicaid on their behalf. Because
individuals in these types of Medicaid
alternative plans receive significant
cost-sharing assistance, they may utilize
medical services at a higher rate. To
address this induced utilization in the
context of cost-sharing reduction plan
variations in the HHS risk adjustment
methodology, our methodology
increases the risk score for individuals
in plan variations by a certain factor. We
proposed to use the same factor that we
use to adjust for induced utilization for
individuals enrolled in cost-sharing
plan variations to adjust for induced
utilization for individuals enrolled in
the corresponding Medicaid alternative
plan variations, and to implement these
adjustments in 2014. Table 1 shows the
cost-sharing adjustments for both 94
percent silver plan variation enrollees
and zero cost-sharing plan variation
enrollees for silver QHPs as finalized in
the 2014 Payment Notice.

TABLE 1—COST-SHARING REDUCTION ADJUSTMENTS

Plan variation

Induced utilization
factor

94 PerCent PIAN VANATION ......cooiiiiiiiiiie ittt ettt ettt e e ettt oottt e e sas bt e e o ae et o2 as e e e £ s bt e e e aase e e e e mne e e e nbeeeeannteeeebnneeenneen 1.12

Zero Cost-Sharing Plan Variation of Silver QHP

We are finalizing the application of
the cost-sharing reduction adjustments
to corresponding Medicaid alternative
expansion plans as proposed. We plan
to evaluate these adjustments in the
future, after data from the initial years
of risk adjustment is available.

Comment: Commenters agreed with
our approach for accounting for
Medicaid alternative plans under risk
adjustment, with one commenter
recommending that we monitor
utilization patterns and consider
evaluating States’ Medicaid alternative
plans separately in 2015 and beyond.

Response: We intend to examine the
utilization patterns of current Medicaid
alternative plans and the benefit
structure of future Medicaid alternative
plans, and may make appropriate
adjustments in the future.

(ii) Adjustment to the Geographic Cost
Factor

As finalized in the 2014 Payment
Notice, the geographic cost factor is an
adjustment in the payment transfer
formula to account for plan costs, such
as input prices, that vary by geography
and are likely to affect plan premiums.
For the metal-level risk pool, it is
calculated based on the observed

average silver plan premium in a
geographic area relative to the Statewide
average silver plan premium. It is
separately calculated for catastrophic
plans in a geographic area relative to the
Statewide catastrophic pool. However,
as we noted in the proposed rule,
several States have defined a large
number of rating areas, potentially
leading to rating areas with low
populations. Less populous rating areas
raise concerns about the accuracy and
stability of the calculation of the
geographic cost factor, because in less
populous rating areas, the geographic
cost factor might be calculated based on
a small number of plans. Inaccurate or
unstable geographic cost factors could
distort premiums and the stability of the
risk adjustment model.

We sought comment in the proposed
rule on how to best adjust the
geographic cost factors or geographic
rating areas in future years to address
these potential premium distortions. We
also sought comment on how this
adjustment should be implemented for
a separately risk adjusted pool of
catastrophic plans. We stated that we
did not intend to make this adjustment
for 2014.

A-T77

Based on comments received, we will
continue to implement the geographic
cost factor for each rating area
established by the State under
§147.102(b) and calculated based on the
observed average silver plan premium
for the metal-level risk pool, as finalized
in the 2014 Payment Notice (78 FR
15433).

Comment: Commenters did not
support making additional adjustments
to the geographic cost factor.
Commenters stated that the time and
resources needed to calculate and
implement such an adjustment would
be considerable, and that any such
adjustment would be unlikely to have a
material impact on final risk adjustment
results.

Response: We will not adjust the
geographic cost factors or geographic
rating areas, but will monitor 2014 risk
adjustment data for any potential
premium distortions.

c. Small Group Determination for Risk
Adjustment

For a plan to be subject to risk
adjustment, according to section 1343(c)
of the Affordable Care Act and the
definition of a “risk adjustment covered
plan” in § 153.20, a plan must be offered
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in the “individual or small group
market.”” The definition of small group
market in § 153.20 references the
definition at section 1304(a)(3) of the
Affordable Care Act.

Section 1304(a)(3) of the Affordable
Care Act, in defining “small group
market,” references the definition of a
“small employer” in section 1304(b)(2)
of the Affordable Care Act. That
definition provides that an employer
with an average of at least 1 but not
more than 100 employees on business
days during the preceding calendar year
and who employs at least 1 employee on
the first day of the plan year will be
considered a “small employer.”
However, section 1304(b)(3) of the
Affordable Care Act provides that, for
plan years beginning before January 1,
2016, a State may elect to define “small
employer” to mean an employer with at
least 1 but not more than 50 employees.

In the 2014 Payment Notice, we stated
that we believe that the Affordable Care
Act requires the use of a counting
method that accounts for non-full-time
employees, and that the full-time
equivalent method described in section
4980H(c)(2)(E) of the Code is a
reasonable method to apply (78 FR
15503). We stated that we believe that
the risk adjustment program must also
use a counting method that takes
employees that are not full-time into
account when determining whether a
group health plan must participate in
that program.

However, we also recognize that,
because risk adjustment is intended to
stabilize premiums by mitigating pricing
uncertainty associated with the rating
rules, it is important that the program be
available to plans that are subject to the
rating rules, to the extent permissible
under the Affordable Care Act. We
recognize that a number of States, which
have primary enforcement jurisdiction
over the market rules, may use counting
methods that do not take non-full-time
employees into account.

Thus, we are finalizing our proposal,
with one modification—we are changing
the cross-reference to the Code so that
it references section 4980H(c)(2). In
determining which group health plans
participate as small group plans in the
risk adjustment program, we will apply
the applicable State counting method,
unless the State counting method does
not take into account employees that are
non-full-time. In that circumstance, we
will apply the counting method
described in section 4980H(c)(2) of the
Code and any implementing
regulations.?® We believe that this

18 We note that the IRS has published a final
regulation that contains further details that would

approach defers to State counting
methods and aligns with State
enforcement of rating rules, within the
bounds of what is legally permissible
under the Affordable Care Act.
Comment: One commenter supported
our proposed counting method when a
State counting method does not account
for non-full-time employees. Some
commenters urged us to maintain
consistency with other counting
methods, noting the administrative
burden of having inconsistent counting
methods across different Affordable
Care Act programs. One commenter
suggesting that we codify the average
number of employees during the
preceding calendar year as the single
counting method across Affordable Care
Act programs. Some commenters
recommended deferring to the State
counting method in the transitional
years while collaborating with other
Federal agencies to issue a uniform
counting method in future rulemaking.
One commenter recommended that if a
group is required to be rated as a small
group based on rating rules or SHOP
requirements and is part of the single
risk pool pricing, it should be included
in the small group risk adjustment pool.
Response: We agree that risk
adjustment should apply to plans
subject to the market reform rating rules,
to the extent permissible under the
Affordable Care Act. We also agree with
commenters that consistency in
counting methods across Affordable
Care Act programs is important, and we
plan to collaborate with other Federal
agencies to streamline counting
methods in future rulemaking. To better
address commenters’ requests for
consistency across Affordable Care Act
programs, we have changed the Code
reference from section 4980H(c)(2)(E) to
4980H(c)(2). This broader cross-
reference will incorporate the limit in
section 4980H(c)(2)(B) on how certain
seasonal employees are counted, and
will be consistent with the counting
method used by the SHOP, as finalized
in the 2014 Payment Notice (78 FR
15503). Prior to streamlining counting
methods, because we interpret the
employer size definitions in the
Affordable Care Act to include non-full-
time employees for purposes of
determining small group status for
purposes of risk adjustment, in States
that do not account for non-full-time
employees, we believe that requiring the
large group counting method described
in section 4980H(c)(2) of the Code
(which accounts for non-full-time
employees) is an appropriate standard

apply to this calculation (§ 54.4980H-2(c) (79 FR
8544).

A-78

because it is used by other Affordable
Care Act programs and will reduce
administrative burden for issuers.

d. Risk Adjustment Data Validation

The 2014 Payment Notice established
a risk adjustment data validation
program that HHS will use when
operating risk adjustment on behalf of a
State. In the 2014 Payment Notice (78
FR 15436), we specified a framework for
this program that includes six stages: (1)
Sample selection; (2) initial validation
audit; (3) second validation audit; (4)
error estimation; (5) appeals; and (6)
payment adjustments.

To develop the details of the program,
we sought the input of issuers,
consumer advocates, providers, and
other stakeholders. We issued the
“Affordable Care Act HHS-Operated
Risk Adjustment Data Validation
Process White Paper” on June 22, 2013
(the “white paper”).1® That white paper
discussed and sought comments on a
number of potential considerations for
the development of the risk adjustment
data validation methodology. We
received submissions from 53
commenters, including issuers, issuer
trade groups, advocacy groups, and
consultants. As we noted in the white
paper, our overall goals are to promote
consistency and a level playing field by
establishing uniform audit
requirements, and to protect private
information by limiting data transfers
during the data validation process.

In the proposed rule, we proposed
provisions for the risk adjustment data
validation process and methodology
that reflect our analysis of the white
paper comments and our discussions
with stakeholders. We again note that a
State operating a risk adjustment
program is not required to adopt these
standards.

We received some general comments
about our proposed risk adjustment data
validation methodology and process.

Comment: We received comments
supporting the risk adjustment data
validation methodology and process,
noting that data validation is critical to
issuer confidence and to encouraging
the enrollment of individuals with
significant health needs. Another
commenter suggested that we model the
HHS risk adjustment data validation
program after the Medicare Advantage
risk adjustment data validation program
to the extent possible.

Response: We agree that a robust risk
adjustment data validation program is

19 “Affordable Care Act HHS-Operated Risk
Adjustment Data Validation Process White Paper.”
22 June 2013. https://www.regtap.info/uploads/
library/ACA_HHS_OperatedRADVWhitePaper
062213 5CR_062213.pdf.
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SUMMARY: This final rule sets forth
payment parameters and provisions
related to the risk adjustment,
reinsurance, and risk corridors
programs; cost sharing parameters and
cost-sharing reductions; and user fees
for Federally-facilitated Exchanges. It
also finalizes additional standards for
the individual market annual open
enrollment period for the 2016 benefit
year, essential health benefits, qualified
health plans, network adequacy, quality
improvement strategies, the Small
Business Health Options Program,
guaranteed availability, guaranteed
renewability, minimum essential
coverage, the rate review program, the
medical loss ratio program, and other
related topics.

DATES: These regulations are effective
on April 28, 2015 except the
amendments to §§ 156.235,
156.285(d)(1)(ii), and 158.162 are
effective on January 1, 2016.

FOR FURTHER INFORMATION CONTACT:

For general information: Jeff Wu,
(301) 492—-4305.

For matters related to guaranteed
availability, guaranteed renewability,
rate review, or the applicability of Title
I of the Affordable Care Act in the U.S.
Territories: Jacob Ackerman, (301) 492—
4179.

For matters related to risk adjustment
or the methodology for determining the
reinsurance contribution rate and
payment parameters: Kelly Horney,
(410) 786—0558.

For matters related to reinsurance
generally, distributed data collection
good faith compliance policy, or
administrative appeals: Adrianne
Glasgow, (410) 786—0686.

For matters related to the definition of
common ownership for purposes of
reinsurance contributions: Adam Shaw,
(410) 786—1019.

For matters related to risk corridors:
Jaya Ghildiyal, (301) 492-5149.

For matters related to essential health
benefits, network adequacy, essential
community providers, or other

standards for QHP issuers: Leigha
Basini, (301) 492—-4380.

For matters related to the qualified
health plan good faith compliance
policy: Cindy Yen, (301) 492—-5142.

For matters related to the Small
Business Health Options Program:
Christelle Jang, (410) 786—8438.

For matters related to the Federally-
facilitated Exchange user fee or
minimum value: Krutika Amin, (301)
492-5153.

For matters related to cost-sharing
reductions or the premium adjustment
percentage: Pat Meisol, (410) 786—1917.

For matters related to re-enrollment,
open enrollment periods, or exemptions
from the individual shared
responsibility payment: Christine
Hammer, (301) 492—4431.

For matters related to special
enrollment periods: Rachel Arguello,
(301) 492—-4263.

For matters related to minimum
essential coverage: Cam Moultrie
Clemmons, (206) 615-2338.

For matters related to quality
improvement strategies: Marsha Smith,
(410) 786—6614.

For matters related to the medical loss
ratio program: Julie McCune, (301) 492—
4196.

For matters related to meaningful
access to QHP information, consumer
assistance tools and programs of an
Exchange, or cost-sharing reduction
notices: Tricia Beckmann, (301) 492—
4328.
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g. Overview of the Payment Transfer
Formula

We do not propose to alter our
payment transfer methodology. Plan
average risk scores would be calculated
as the member month-weighted average
of individual enrollee risk scores. We
defined the calculation of plan average
actuarial risk and the calculation of
payments and charges in the Premium
Stabilization Rule. In the 2014 Payment
Notice, we combined those concepts
into a risk adjustment payment transfer
formula. Risk adjustment transfers
(payments and charges) will be
calculated following the completion of
issuer risk adjustment data reporting.

PLRS; -

The payment transfer formula includes
a set of cost adjustment terms that
require transfers to be calculated at the
geographic rating area level for each
plan (that is, HHS will calculate two
separate transfer amounts for a plan that
operates in two rating areas).

The payment transfer formula is
designed to provide a per member per
month (PMPM) transfer amount. The
PMPM transfer amount derived from the
payment transfer formula will be
multiplied by each plan’s total member
months for the benefit year to determine
the total payment due or charge owed
by the issuer for that plan in a rating
area.

IDF, - GCF,

(1) Overview of the Payment Transfer
Formula

Though we did not propose to change
the payment transfer formula from what
was finalized in the 2014 Payment
Notice (78 FR 15430-15434), we believe
it useful to republish the formula in its
entirety, since we are finalizing
recalibrated HHS risk adjustment
models. Transfers (payments and
charges) will be calculated as the
difference between the plan premium
estimate reflecting risk selection and the
plan premium estimate not reflecting
risk selection. As finalized in the 2014
Payment Notice, the HHS risk
adjustment payment transfer formula is:

AV, + ARF; - IDF; - GCF; 71—

hs [):i(s[- -PLRS, - IDF, - GCF,) ¥ {(s, - AV, ARF; - IDF, - GCF)] *

Where:

Pg = State average premium;

PLRS; = plan i’s plan liability risk score;
AV; = plan i’s metal level AV;

ARF; _ allowable rating factor;

IDF; = plan i’s induced demand factor;
GCF; = plan i’s geographic cost factor;

s; = plan i’s share of State enrollment;

and the denominator is summed across
all plans in the risk pool in the market
in the State.

The difference between the two
premium estimates in the payment
transfer formula determines whether a
plan pays a risk transfer charge or
receives a risk transfer payment. Note
that the value of the plan average risk
score by itself does not determine
whether a plan would be assessed a
charge or receive a payment—even if the
risk score is greater than 1.0, it is
possible that the plan would be assessed
a charge if the premium compensation
that the plan may receive through its
rating practices (as measured through
the allowable rating factor) exceeds the
plan’s predicted liability associated
with risk selection. Risk adjustment
transfers are calculated at the risk pool
level and catastrophic plans are treated
as a separate risk pool for purposes of
risk adjustment.

h. HHS Risk Adjustment Methodology
Considerations

In the 2014 Payment Notice, we
finalized the methodology that HHS will
use when operating a risk adjustment
program on behalf of a State. In the
second Program Integrity Rule (78 FR
65046), we clarified the modification to
the transfer formula to accommodate
community rated States that utilize
family tiering rating factors. We further
clarified this formula in the proposed

rule to ensure that the allowable rating
factor (ARF) is appropriately applied in
the transfer formula in community rated
States for 2014 risk adjustment. In the
second Program Integrity Rule, we
stated that the ARF formula should be
modified so that the numerator is a
summation over all subscribers of the
product of the family tiering factor and
the subscriber member months, and the
denominator the sum of billable
member months. However, we do not
believe the revised formula accurately
reflects that description, as it does not
distinguish between subscriber months
(months attributed to the sole
subscriber) and billable member months
(months attributed to all allowable
members of the family factored into the
community rating). The calculation of
ARF for family tiering States that was
published in the second Program
Integrity Rule that would be calculated
at the level of the subscriber, was as
follows:

JARF. - M
A, — ZARE M)

2s(Ms)
Where:

ARF; is the rating factor for the subscriber(s)
(based on family size/composition), and

M; is the number of billed person-months
that are counted in determining the
premium(s) for the subscriber(s).

While the preamble description in the
second Program Integrity Rule is correct,
as we noted, the formula itself is
incorrect in that it does not distinguish
between billable member months and
subscriber months by using the same
variable for both. Therefore, we
proposed a technical change to the ARF
calculation for family tiering States, as
follows:
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) ES(ARF:‘.' g Mss)
~ X«(MB)
Where:

ARF; is the allowable rating factor for plan i,

ARF; is the allowable rating factor—also
known as the family rating tier—for
subscriber (family) s in plan i,

MS; is the number of subscriber months for
subscriber s, and

MB, is the number of billable member
months for subscriber (family) s.

ARF,

The numerator is summed over the
product of the allowable rating factor
and the number of subscriber months
(that is, months of family subscription),
and the denominator is the sum over all
billable members. Each family unit
covered under a single contract is
considered a single “subscriber.”
Therefore, a family of four that
purchases coverage for a period from
January through December will
accumulate 12 subscriber months (MS,),
although coverage is being provided for
48 member months (both billable and
non-billable). Billable members are
individuals who are counted for
purposes of placing the subscriber in a
family tier. For example, in a
community rated State that rates based
on two adults and one or more children
with one full year of enrollment, the
family of four would have 36 billable
member months (MBy), (12 billable
member months for the subscriber, 12
billable member months for the second
adult, and 12 billable months for the
first child). We received no comments
on this correction and are finalizing it
as proposed.
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ACTION: Final rule.

SUMMARY: This final rule sets forth
payment parameters and provisions
related to the risk adjustment,
reinsurance, and risk corridors
programs; cost-sharing parameters and
cost-sharing reductions; and user fees
for Federally-facilitated Exchanges. It
also provides additional amendments
regarding the annual open enrollment
period for the individual market for the
2017 and 2018 benefit years; essential
health benefits; cost sharing; qualified
health plans; Exchange consumer
assistance programs; network adequacy;
patient safety; the Small Business
Health Options Program; stand-alone
dental plans; third-party payments to
qualified health plans; the definitions of
large employer and small employer; fair
health insurance premiums; student
health insurance coverage; the rate
review program; the medical loss ratio
program; eligibility and enrollment;
exemptions and appeals; and other
related topics.

DATES: These regulations are effective
on May 9, 2016.

FOR FURTHER INFORMATION CONTACT: Jeff
Wu, (301) 492—4305, Krutika Amin,
(301) 492-5153, or Lindsey Murtagh
(301) 492—4106, for general information.

David Mlawsky, (410) 786—6851, for
matters related to fair health insurance
premiums, student health insurance
coverage, and the single risk pool.

Kelly Drury, (410) 786—0558, for
matters related to risk adjustment.

Adrianne Glasgow, (410) 786—0686,
for matters related to reinsurance,
distributed data collection, and
administrative appeals of financial
transfers.

Melissa Jaffe, (301) 492-4129, for
matters related to risk corridors.

Lisa Cuozzo, (410) 7861746, for
matters related to rate review.

Jennifer Stolbach, (301) 492—4350, for
matters related to establishing a State
Exchange, and State-based Exchanges
on the Federal Platform.

Emily Ames, (301) 492—-4246, and
Michelle Koltov, (301) 492—4225, for

matters related to Navigators, non-
Navigator assistance personnel, and
certified application counselors under
part 155.

Briana Levine, (301) 492-4247, for
matters related to agents and brokers.

Dana Krohn, (301) 492—-4412, for
matters related to employer notification
and verification.

Rachel Arguello, (301) 492—-4263, for
matters related to open enrollment
periods and special enrollment periods
under part 155.

Anne Pesto, (410) 786—3492, for
matters related to eligibility
determinations and appeals of eligibility
determinations for Exchange
participation and insurance affordability
programs, and eligibility determinations
for exemptions.

Kate Ficke, (301) 492—4256, for
matters related to exemptions from the
shared responsibility payment.

Ryan Mooney, (301) 492-4405, for
matters related to enrollment.

Terence Kane, (301) 492—4449, for
matters related to the income threshold.
Christelle Jang, (410) 786-8438, for

matters related to the SHOP.

Krutika Amin, (301) 4925153, for
matters related to the Federally-
facilitated Exchange user fee.

Leigha Basini, (301) 492—4380, for
matters related to essential health
benefits, network adequacy, essential
community providers, and other
standards for QHP issuers.

Ielnaz Kashefipour, (301) 4924376,
for matters related to standardized
options and third party payment of
premiums and cost sharing.

Rebecca Zimmermann, (301) 492—
4396, for matters related to stand-alone
dental plans.

Cindy Chiou, (301) 492-5142, for
matters related to QHP issuer oversight.

Pat Meisol, (410) 786-1917, for
matters related to cost-sharing
reductions and the premium adjustment
percentage.

Nidhi Singh Shah, (301) 492-5110, for
matters related to patient safety
standards.

Christina Whitefield, (301) 492—4172,
for matters related to the medical loss
ratio program.
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and Education Reconciliation Act of 2010
(Pub. L. 111-152), as amended

AHRQ Agency for Healthcare Research and
Quality

APTC Advance payments of the premium
tax credit

AV Actuarial value

BBEDCA Balanced Budget and Emergency
Deficit Control Act of 1985

CCN CMS Certification Number

CFR Code of Federal Regulations

CHIP Children’s Health Insurance Program

CMP Civil money penalty

CMS Centers for Medicare & Medicaid
Services

CSR  Cost-sharing reduction

ECN Exemption certificate number

ECP Essential community provider

EHB Essential health benefits

FFE Federally-facilitated Exchange

FF-SHOP Federally-facilitated Small
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FPL Federal poverty level

FR Federal Register

FTE Full-time equivalent

GDP Gross domestic product

HCC Hierarchical condition category

HEN Hospital engagement network

HHS United States Department of Health
and Human Services

HICS Health Insurance Casework System

HIOS Health Insurance Oversight System

HIPAA Health Insurance Portability and
Accountability Act of 1996 (Pub. L. 104—
191)

HRSA Health Resources and Services
Administration

HSA Health Savings Account

IRS Internal Revenue Service

MAGI Modified adjusted gross income

MAT Medication assisted treatment

MLR Medical loss ratio

MV  Minimum value

NAIC National Association of Insurance
Commissioners

NHEA National Health Expenditure
Accounts

OMB Office of Management and Budget

OPM United States Office of Personnel
Management

PBM Prescription benefit manager

PHS Act Public Health Service Act

PII Personally identifiable information

PMPM Per member per month

PRA Paperwork Reduction Act of 1995

PSO Patient safety organization

PSQIA Patient Safety and Quality
Improvement Act (Pub. L. 109-41)

QHP Qualified health plan

QIO Quality improvement organizations

RADV Risk adjustment data validation

SADP Stand-alone dental plan

SBC Summary of benefits and coverage

SBE State-based Exchange

SBE-FP State-based Exchange on the
Federal platform

SHOP Small Business Health Options
Program

The Code Internal Revenue Code of 1986
(26 U.S.C. 1, et seq.)

I. Executive Summary

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) and the
Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111—
152), as amended (the Affordable Care
Act) enacted a set of reforms that are
making high-quality health insurance
coverage and care more affordable and
accessible to millions of Americans.
These reforms include the creation of
competitive marketplaces called
Affordable Insurance Exchanges, or
“Exchanges” (in this final rule, we also
call an Exchange a Health Insurance
MarketplaceSM,1 or MarketplaceSM)
through which qualified individuals
and qualified employers can purchase
health insurance coverage. In addition,
many individuals who enroll in
qualified health plans (QHPs) through

1Health Insurance MarketplaceSM and
MarketplaceSM are service marks of the U.S.
Department of Health & Human Services.

individual market Exchanges are
eligible to receive a premium tax credit
to make health insurance more
affordable, and reductions in cost-
sharing payments to reduce out-of-
pocket expenses for health care services.
These Affordable Care Act reforms also
include the premium stabilization
programs (risk adjustment, reinsurance
and risk corridors) and rules that
mitigate the potential impact of adverse
selection and stabilize the price of
health insurance in the individual and
small group markets. In previous
rulemaking, we have outlined the major
provisions and parameters related to
many Affordable Care Act programs.

In this rule, we seek to improve
States’ ability to operate efficient
Exchanges by leveraging the economies
of scale available through the Federal
eligibility and enrollment platform and
information technology infrastructure.
We are finalizing a codification of a new
Exchange model—the State-based
Exchange using the Federal platform
(SBE-FP). This Exchange model will
enable State-based Exchanges (SBEs) to
execute certain processes using the
Federal eligibility enrollment
infrastructure. The SBE-FP will be
required to enter into a Federal platform
agreement with HHS that will define a
set of mutual obligations, including the
set of Federal services upon which the
SBE-FP agrees to rely. Under this
Exchange model, certain requirements
that were previously only applicable to
QHPs offered on a Federally-facilitated
Exchange (FFE) and their downstream
and delegated entities will apply to
QHPs offered on an SBE-FP and their
downstream and delegated entities. For
2017, we are finalizing a mechanism
through which SBE-FPs will offset
some of the Federal costs of providing
this infrastructure. In addition, we are
finalizing rules requiring agents and
brokers facilitating enrollments through
SBE-FPs to comply with the FFE
registration and training requirements.

We are also finalizing a number of
amendments that will improve the
stability of the Exchanges and support
consumers’ ability to make informed
choices when purchasing health
insurance. These include the
introduction of “standardized options”
in the individual market FFEs.
Additional amendments will increase
the accessibility of high-quality health
insurance and improve competition,
transparency, and affordability.

Our intent in offering standardized
options is to simplify the consumer
shopping experience and to allow
consumers to more easily compare plans
across issuers in the individual market
FFEs. We are finalizing a standardized
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option with a specified cost-sharing
structure at each of the bronze, silver
(with cost-sharing reduction (CSR) plan
variations), and gold metal levels. This
policy does not restrict issuers’ ability to
offer non-standardized options. We
anticipate differentially displaying these
standardized options to allow
consumers to compare plans based on
differences in price and quality rather
than cost-sharing structures.

We are also finalizing policies relating
to network adequacy for QHPs on the
FFEs. We proposed, but are not
finalizing, a minimum quantitative
network adequacy threshold for each
State. As States continue their work to
implement the National Association of
Insurance Commissioners’ (NAIC’s)
Health Benefit Plan Network Access and
Adequacy Model Act (NAIC Network
Adequacy Model Act), we will continue
to use the same quantitative time-
distance standards in our review of
plans for QHP certification on the FFEs,
which we will detail in the annual
Letter to Issuers, which we are issuing
in final form concurrently with this
final rule. We are finalizing our
proposed policy regarding standardized
categorization of network breadth for
QHPs on the FFEs on HealthCare.gov.
We are also finalizing two provisions to
address provider transitions in the FFE
and a standard for all QHPs governing
cost sharing that would apply in certain
circumstances when an enrollee
receives essential health benefit (EHB)
provided by an out-of-network ancillary
provider at an in-network setting.

We discuss the authority for FFEs to
continue to select QHPs based on
meeting the interests of qualified
individuals and qualified employers.
We will use this authority to strengthen
oversight as needed in the short term.

We also seek to improve consumers’
ability to make choices regarding health
insurance coverage by ensuring they
receive high-quality assistance in their
interactions with the Exchange. For
example, this final rule amends program
requirements for Navigators, certain
non-Navigator assistance personnel, and
certified application counselors. These
amendments will require FFE
Navigators to assist consumers with
certain post-enrollment and other issues
beginning in 2018, require all
Navigators to provide targeted
assistance to underserved or vulnerable
populations, and require Navigators and
non-Navigator assistance personnel to
complete training prior to conducting
outreach and education activities. We
are also amending our rules regarding
the giving of gifts by Navigators, certain
non-Navigator assistance personnel, and
certified application counselors. In

007749



Appellate Case: 18-2186

12206

Document: 010110157902

Date Filed: 04/22/2019

Page: 154

Federal Register/Vol. 81, No. 45/ Tuesday, March 8, 2016 /Rules and Regulations

addition, we are finalizing our proposal
that certified application counselor
designated organizations will be
required to submit data and information
related to the organization’s certified
application counselors, upon the
request of the Exchanges in which they
operate.

In addition, this final rule takes
several steps to increase transparency.
This rule finalizes provisions to
enhance the transparency of rates in all
States and the effectiveness of the rate
review program.

This rule also establishes dates for the
individual market annual open
enrollment period for future benefit
years. For 2017 and 2018, we will
maintain the same open enrollment
period we adopted for 2016—that is,
November 1 of the year preceding the
benefit year through January 31 of the
benefit year, and for 2019 and later
benefit years, we are establishing an
open enrollment period of November 1
through December 15 of the year
preceding the benefit year. The rule also
finalizes two narrow changes to the
Exchange re-enrollment hierarchy,
prioritizing re-enrollment into silver
plans, and providing Exchanges with
the flexibility to re-enroll consumers
into plans of other Exchange issuers if
the consumer is enrolled in a plan from
an issuer that does not have another
plan available for re-enrollment through
the Exchange.

We summarize input we have
received on whether special enrollment
periods are being appropriately
provided, and discuss our plans to
conduct an assessment of special
enrollment periods granted to
consumers through the FFEs. We are
also codifying a number of Exchange
policies relating to exemptions in order
to provide certainty and transparency
around these policies for all
stakeholders.

We are finalizing our proposals for the
risk adjustment program—in particular,
we are finalizing our introduction of
preventive services into the
methodology, and our calculation of
model coefficients based on the 2012,
2013, and 2014 MarketScan claims data.
This final rule also amends the risk
corridors provisions related to the
reporting of allowable costs.

In addition to provisions aimed at
stabilizing premiums, we are finalizing
several provisions related to cost
sharing. First, we are finalizing the
premium adjustment percentage for
2017, which is used to set the rate of
increase for several parameters detailed
in the Affordable Care Act, including
the maximum annual limitation on cost
sharing for 2017. We are also finalizing

the maximum annual limitations on cost
sharing for the 2017 benefit year for
cost-sharing reduction plan variations.
We also finalize standards for stand-
alone dental plans (SADPs) related to
the annual limitation on cost sharing,
and standards related to third party
payments for premiums and cost
sharing made on behalf of enrollees by
Federal, State, and local governments;
Ryan White HIV/AIDS programs; and
Indian tribes, tribal organizations, or
urban Indian organizations.

We finalize several improvements that
seek to ensure consumers have access to
affordable, high-quality health care
coverage. We are amending
requirements for QHPs, including
essential community providers (ECPs)
and meaningful difference
requirements. This rule also contains
technical amendments to QHP issuer
oversight provisions. This rule includes
amendments to further strengthen the
patient safety requirements for QHP
issuers offering coverage through
Exchanges.

For consumers purchasing coverage
through the Small Business Health
Options Program (SHOP), we finalize a
new “vertical choice”” model for
Federally-facilitated SHOPs for plan
years beginning on or after January 1,
2017, under which employers would be
able to offer qualified employees a
choice of all plans across all available
actuarial value levels of coverage from
a single issuer. States with a Federally-
facilitated Small Business Health
Options Program (FF—SHOP) will have
the opportunity to recommend that
vertical choice not be implemented in
their State, and SBEs relying on the FF—
SHOP eligibility and enrollment
platform will be able to choose not to
have vertical choice implemented in
their State.

We also finalize adjustments to our
programs and rules, as we do each year,
so that our rules and policies reflect the
latest market developments. We finalize
the following changes and clarifications
to the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) and
Affordable Care Act health insurance
reform requirements. We revise the
definitions of small employer and large
employer to bring them into
conformance with the Protecting
Affordable Coverage for Employees Act
(Pub. L. 114-60). We also finalize
provisions to ensure that a network plan
in the small group market with a limited
service area can be appropriately rated
for sale based on geography. Lastly, we
finalize some of the proposed provisions
regarding the application of the
actuarial value (AV) and single risk pool
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provisions to student health insurance
coverage.

II. Background

A. Legislative and Regulatory Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010. The Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152), which amended and
revised several provisions of the Patient
Protection and Affordable Care Act, was
enacted on March 30, 2010. In this final
rule, we refer to the two statutes
collectively as the Affordable Care Act.

Subtitles A and C of title I of the
Affordable Care Act reorganized,
amended, and added to the provisions
of part A of title XXVII of the Public
Health Service Act (PHS Act) relating to
group health plans and health insurance
issuers in the group and individual
markets.

Section 2701 of the PHS Act, as added
by the Affordable Care Act, restricts the
variation in premium rates charged by a
health insurance issuer for non-
grandfathered health insurance coverage
in the individual or small group market
to certain specified factors. The factors
are: Family size, rating area, age, and
tobacco use.

Section 2701 of the PHS Act operates
in coordination with section 1312(c) of
the Affordable Care Act. Section 1312(c)
of the Affordable Care Act generally
requires a health insurance issuer to
consider all enrollees in all health plans
(except for grandfathered health plans)
offered by such issuer to be members of
a single risk pool for each of its
individual and small group markets.
States have the option to merge the
individual market and small group
market risk pools under section
1312(c)(3) of the Affordable Care Act.

Section 2702 of the PHS Act, as added
by the Affordable Care Act, requires
health insurance issuers that offer
health insurance coverage in the group
or individual market in a State to offer
coverage to and accept every employer
and individual in the State that applies
for such coverage unless an exception
applies.2

Section 2703 of the PHS Act, as added
by the Affordable Care Act, and sections
2712 and 2741 of the PHS Act, as added
by HIPAA and codified prior to the
enactment of the Affordable Care Act,
require health insurance issuers that
offer health insurance coverage in the
group or individual market to renew or

2 Before enactment of the Affordable Care Act, the
Health Insurance Portability and Accountability Act
of 1996 amended the PHS Act (formerly section
2711) to generally require guaranteed availability of
coverage for employers in the small group market.
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TABLE 7—COST-SHARING REDUCTION ADJUSTMENT
Induced
Household income Plan AV utilization
factor
Silver Plan Variant Recipients
100-150% OF FPL ..oontiiiiieiie et Plan Variation 94% 1.12
150-200% of FPL .... Plan Variation 87% . 1.12
200—250% Of FPL ..eeieiieeieeeeie et Plan Variation 73% 1.00
>250% Of FPL <. Standard Plan 70% .......oooeeiieiieieesie e 1.00
Zero Cost-Sharing Recipients
<B00% Of FPL ...ttt Platinum (90%) ......cocuiiiiiiiiiiiiiit s 1.00
<B00% Of FPL .ottt GOIA (BO%) ettt 1.07
<300% of FPL SHIVET (70%6) .o 1.12
<300% of FPL Bronze (B0%) ...ccueeierieieieieeit et 15
Limited Cost-Sharing Recipients
>300% Of FPL ..o Platinum (90%) .......ccuiiiiiiiiiieii s 1.00
>300% of FPL ... Gold (80%) ... 1.07
>300% of FPL ... Silver (70%) .. 1.12
>800% Of FPL .ot Bronze (B0%) ...ccveeiereiiieie ettt 15

e. Model Performance Statistics

(§153.320)

To evalu
we examin

predictive ratios. The R-squared
statistic, which calculates the

percentage

explained by a model, measures the
predictive accuracy of the model

overall. Th

the predictive accuracy of a model for
different validation groups or

subpopulations. The predictive ratio for
each of the HHS risk adjustment models
is the ratio of the weighted mean
predicted plan liability for the model
sample population to the weighted
mean actual plan liability for the model
sample population. The predictive ratio
represents how well the model does on
average at predicting plan liability for
that subpopulation. A subpopulation
that is predicted perfectly would have a
predictive ratio of 1.0. For each of the
HHS risk adjustment models, the R-

ate the model’s performance,
ed its R-squared and

of individual variation

e predictive ratios measure

squared statistic and the predictive ratio
are in the range of published estimates
for concurrent risk adjustment
models.1* Because we are blending, that
is to mean, averaging, the coefficients
from separately solved models based on
MarketScan 2012, 2013, and 2014 data,
we are publishing the R-squared statistic
for each model and year separately to
verify their statistical validity. The R-
squared statistic for each model is
shown in Table 8.

TABLE 8—R-SQUARED STATISTIC FOR HHS RISK ADJUSTMENT MODELS

R-Squared statistic

Risk adjustment model
2012 2013 2014
PIAtINUM AGUIE <ottt sttt 0.3905 0.3790 0.3610
Platinum Child ... 0.2669 0.2518 0.2341
Platinum Infant 0.2848 0.3223 0.3089
Gold Adult ... 0.3865 0.3746 0.3558
Gold Child ... 0.2621 0.2467 0.2288
Gold Infant .. 0.2826 0.3204 0.3069
Silver Adult .. 0.3828 0.3707 0.3512
SHIVEE CRIlA ...ttt 0.2576 0.2422 0.2241
SHIVET INFANT ..ttt et e bttt ettt r e 0.2812 0.3191 0.3054
Bronze Adult .. 0.3808 0.3686 0.3488
Bronze Child .. 0.2554 0.2400 0.2218
Bronze Infant .... 0.2812 0.3190 0.3052
CatastrophiC AUIE ..ottt r e 0.3807 0.3685 0.3488
CatastrophiC Child ..........ocuii et 0.2554 0.2400 0.2218
CatastrophiC INTANT ...ttt saee b 0.2812 0.3190 0.3052

f. Overview of the Payment Transfer
Formula (§ 153.320)

We did not propose to alter our
payment transfer methodology. Plan

11 Winkleman, Ross and Syed Mehmud. “A

average risk scores will continue to be
calculated as the member month-
weighted average of individual enrollee
risk scores. We defined the calculation
of plan average actuarial risk and the

Comparative Analysis of Claims-Based Tools for
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Health Risk Assessment.”” Society of Actuaries (Apr.

calculation of payments and charges in
the Premium Stabilization Rule. In the
2014 Payment Notice, we combined
those concepts into a risk adjustment
payment transfer formula. Risk

2007), available at https://www.soa.org/research/
research-projects/health/hlth-risk-assement.aspx.

007773



Appellate Case: 18-2186

12230

Document: 010110157902

Date Filed: 04/22/2019

Page: 156

Federal Register/Vol. 81, No. 45/ Tuesday, March 8, 2016 /Rules and Regulations

adjustment transfers (payments and
charges) will be calculated after issuers
have completed risk adjustment data
reporting. The payment transfer formula
includes a set of cost adjustment terms
that require transfers to be calculated at
the geographic rating area level for each
plan (that is, HHS will calculate two
separate transfer amounts for a plan that
operates in two rating areas).

The payment transfer formula is
designed to provide a per member per
month (PMPM) transfer amount. The
PMPM transfer amount derived from the
payment transfer formula would be
multiplied by each plan’s total member
months for the benefit year to determine
the total payment due or charge owed
by the issuer for that plan in a rating
area.

Comment: Commenters requested that
administrative expenses be removed
from the calculation of the statewide
average premium. A commenter
suggested that amending the transfer
formula by eliminating administrative
costs from the statewide average
premium would make it “benefit cost
based.” A commenter suggested that
HHS consider basing the payment
transfer on a portion of State average
premium—namely, the portion
representing the sum of claims, claims

PLRS; - IDF; - GCF;

adjustment expenses, and taxes that are
calculated on premium after risk
adjustment transfers, by using a
specified percentage of State average
premiums. The commenter suggested
the specified percentage could be
determined based on data submitted by
issuers on the Unified Rate Review
Template (URRT) for the portion of
premium needed for claims and on data
from financial reporting statements for
claim adjustment expenses and relevant
taxes as a percent of premium and could
vary by State or market. Some
commenters opposed the use of the
statewide average premium because it
disadvantages issuers with below
average premiums. Commenters
requested that 2014 and later risk
adjustment transfers for all plans with
below average premiums in a State be
calculated using the plans’ own average
premium amount or average claims cost,
so that efficient plans are not penalized
using the Statewide average premium.
Commenters requested use of a “care
coordination factor”” in the risk transfer
formula, and stated that risk adjustment
results are distorted by regional biases,
risks, and coding and demographic
differences. One commenter
recommended that risk scores be
compared to other scores in the same

geographic region, not to State averages,
to avoid regional biases and to permit a
fairer and more accurate comparison.

Response: We did not propose
changes to the transfer formula, and
therefore, are not addressing comments
that are outside the scope of this
rulemaking. We may be able to evaluate
geographic differences in the future if
we obtain enrollee-level data for future
recalibrations—a topic that we also
intend to discuss in the White Paper
and at the March 31, 2016 risk
adjustment conference.

(1) Overview of the Payment Transfer
Formula

Although we did not propose to
change the payment transfer formula
from what was finalized in the 2014
Payment Notice (78 FR 15430 through
15434), we believe it is useful to
republish the formula in its entirety,
since, as noted above, we are
recalibrating the HHS risk adjustment
model. Transfers (payments and
charges) will be calculated as the
difference between the plan premium
estimate reflecting risk selection and the
plan premium estimate not reflecting
risk selection. As finalized in the 2014
Payment Notice, the HHS risk
adjustment payment transfer formula is:

AV, - ARF, - IDF; - GCF; -

L= = P
T Y.(s; ' PLRS, - IDF, * GCF;) 3 {(s;* AV; - ARF; - IDF; - GCF)) *

Where:

PA, = State average premium;

PLRS; = plan i’s plan liability risk score;
AV; = plan i’s metal level AV;

ARF; = allowable rating factor;

IDF; = plan i’s induced demand factor;
GCF; = plan i’s geographic cost factor;

si = plan i’s share of State enrollment.

The denominator is summed across all
plans in the risk pool in the market in
the State.

The difference between the two
premium estimates in the payment
transfer formula determines whether a
plan pays a risk transfer charge or
receives a risk transfer payment. Note
that the value of the plan average risk
score by itself does not determine
whether a plan would be assessed a
charge or receive a payment—even if the
risk score is greater than 1.0, it is
possible that the plan would be assessed
a charge if the premium compensation
that the plan may receive through its
rating practices (as measured through
the allowable rating factor) exceeds the
plan’s predicted liability associated
with risk selection. Risk adjustment
transfers are calculated at the risk pool

level, and catastrophic plans are treated
as a separate risk pool for purposes of
risk adjustment.

g. State-Submitted Alternate Risk
Adjustment Methodology

We are not recertifying the alternate
State methodology for use in
Massachusetts for 2017 risk adjustment.
Massachusetts and HHS will begin the
transition that will allow HHS to
operate risk adjustment in
Massachusetts in 2017. HHS will
operate risk adjustment in all States for
the 2017 benefit year.

h. Risk Adjustment User Fee
(§153.610(f)

As noted above, if a State is not
approved to operate or chooses to forgo
operating its own risk adjustment
program, HHS will operate risk
adjustment on the State’s behalf. As
described in the 2014 Payment Notice,
HHS’s operation of risk adjustment on
behalf of States is funded through a risk
adjustment user fee. Section
153.610(f)(2) provides that an issuer of
a risk adjustment covered plan with the
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meaning of § 153.20 must remit a user
fee to HHS equal to the product of its
monthly enrollment in the plan and the
per enrollee per month risk adjustment
user fee specified in the annual HHS
notice of benefit and payment
parameters for the applicable benefit
year.

OMB Circular No. A-25R establishes
Federal policy regarding user fees, and
specifies that a user charge will be
assessed against each identifiable
recipient for special benefits derived
from Federal activities beyond those
received by the general public. The risk
adjustment program will provide special
benefits as defined in section 6(a)(1)(b)
of Circular No. A-25R to issuers of risk
adjustment covered plans because it
will mitigate the financial instability
associated with potential adverse risk
selection. The risk adjustment program
also will contribute to consumer
confidence in the health insurance
industry by helping to stabilize
premiums across the individual and
small group health insurance markets.

In the 2016 Payment Notice, we
estimated Federal administrative
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expenses of operating the risk
adjustment program to be $1.75 per
enrollee per year, based on our
estimated contract costs for risk
adjustment operations. For the 2017
benefit year, we proposed to use the
same methodology to estimate our
administrative expenses to operate the
program. These contracts cover
development of the model and
methodology, collections, payments,
account management, data collection,
data validation, program integrity and
audit functions, operational and fraud
analytics, stakeholder training, and
operational support. To calculate the
user fee, we divided HHS’s projected
total costs for administering the risk
adjustment programs on behalf of States
by the expected number of enrollees in
risk adjustment covered plans (other
than plans not subject to market reforms
and student health plans, which are not
subject to payments and charges under
the risk adjustment methodology HHS
uses when it operates risk adjustment
on behalf of a State) in HHS-operated
risk adjustment programs for the benefit
year.

We estimated that the total cost for
HHS to operate the risk adjustment
program on behalf of States for 2017
would be approximately $52 million,
and that the risk adjustment user fee
would be $1.80 per enrollee per year.
We stated that the risk adjustment user
fee contract costs for 2017 include costs
related to 2017 risk adjustment data
validation, and are slightly higher than
the 2016 contract costs because some
contracts were rebid. We do not
anticipate that Massachusetts’ decision
to use the Federal risk adjustment
methodology will substantially affect
the risk adjustment user fee rate for
2017.

Comment: One commenter strongly
supported the assessment of a higher
risk adjustment user fee to support the
RADV program. Another commenter
requested transparency for the user fee
rate and that HHS consider less costly
alternatives. One commenter expressed
concern over the risk adjustment user
fee proposal since HHS collected
increased user fees accounting for 2014
risk adjustment data validation in 2016
but delayed 2014 risk adjustment data
validation. This commenter
recommended that HHS use those
increased fees to pay for risk adjustment
data validation in 2017 and decline to
increase user fees for 2017 risk
adjustment.

Response: In response to the comment
regarding risk adjustment data
validation costs, we re-examined all
assumptions that went into the
calculation of the risk adjustment user

fee. First, we determined that our
expected contract costs for 2017 risk
adjustment are lower than anticipated,
currently estimated at approximately
$24 million. Then, we looked at the
enrollment assumptions we were using
to calculate the previous benefit year
user fees. Because we now have actual
2014 risk adjustment enrollment, we
were able to base expected 2017
enrollment on projected member month
enrollment rather than total enrollees.
We are revising the risk adjustment user
fee to reflect lower contract costs for the
2017 benefit year and more accurate
enrollment projections. Therefore, we
are finalizing the 2017 risk adjustment
user fee at $1.56 per enrollee per year,
or $0.13 PMPM.

3. Provisions and Parameters for the
Transitional Reinsurance Program

The Affordable Care Act directs that
a transitional reinsurance program be
established in each State to help
stabilize premiums for coverage in the
individual market from 2014 through
2016. In the 2014 Payment Notice, we
expanded on the standards set forth in
subparts C and E of the Premium
Stabilization Rule and established the
reinsurance payment parameters and
uniform reinsurance contribution rate
for the 2014 benefit year. In the 2015
Payment Notice, we established the
reinsurance payment parameters and
uniform reinsurance contribution rate
for the 2015 benefit year and certain
oversight provisions related to the
operation of the reinsurance program. In
the 2016 Payment Notice, we
established the reinsurance payment
parameters and uniform reinsurance
contribution rate for the 2016 benefit
year and certain clarifying provisions
related to the operation of the
reinsurance program.

a. Decreasing the Reinsurance
Attachment Point for the 2016 Benefit
Year

Section 1341(b)(2)(B) of the
Affordable Care Act directs the
Secretary, in establishing standards for
the transitional reinsurance program, to
include a formula for determining the
amount of reinsurance payments to be
made to non-grandfathered, individual
market issuers for high-risk claims that
provides for the equitable allocation of
funds. In the Premium Stabilization
Rule (77 FR 17228), we provided that
reinsurance payments to issuers of
reinsurance-eligible plans will be made
for a portion of an enrollee’s claims
costs paid by the issuer (the coinsurance
rate) that exceeds an attachment point
(when reinsurance would begin), subject
to a reinsurance cap (when the
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reinsurance program stops paying
claims for a high-cost individual). The
coinsurance rate, attachment point, and
reinsurance cap together constitute the
uniform reinsurance payment
parameters.

We provided in the 2015 Payment
Notice (79 FR 13777) that HHS will use
any excess contributions for reinsurance
payments for a benefit year by
increasing the coinsurance rate for that
benefit year up to 100 percent before
rolling over any remaining funds in the
next year. In the proposed rule, we
proposed that if any contribution
amounts remain after calculating
reinsurance payments for the 2016
benefit year (and after HHS increases
the coinsurance rate to 100 percent for
the 2016 benefit year), HHS would
decrease the 2016 attachment point of
$90,000 to pay out any remaining
contribution amounts to issuers of
reinsurance-eligible plans in an
equitable manner for the 2016 benefit
year.

We received numerous comments in
support of this proposal and are
finalizing this provision as proposed.

Comment: One commenter stated that
changing the reinsurance payment
parameters at the end of the program—
instead of identifying and updating the
parameters in earlier benefit years as
current information is available—would
be disruptive. The commenter stated
that this proposal would cause
disruption for States that exercised the
option to create supplemental
reinsurance programs and that need to
set uniform reinsurance payment
parameters.

Response: The final 2016 reinsurance
coinsurance rate and attachment point,
which would reflect a potential increase
in coinsurance rate from 50 to 100
percent and a potential decrease in the
attachment point from $90,000 to an
amount that pays out remaining
contributions in an equitable manner,
will not be set until HHS confirms the
total amount of contributions available
and reinsurance payment requests for
the 2016 benefit year. HHS understands
that no State-operated reinsurance
program established supplemental
reinsurance payment parameters under
§§153.220(d) and 153.232 and therefore
no States will be affected by this
provision. We believe that expending all
remaining reinsurance contribution
funds as payments for the 2016 benefit
year will support the reinsurance
program’s goals of promoting
nationwide premium stabilization and
market stability in the early years of
Exchange operations while providing
issuers with incentives to continue to
effectively manage enrollee costs.
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 144, 146, 147, 148, 153,
154, 155, 156, 157, and 158

[CMS—-9934-F; CM5-9933-F)]
RIN 0938-AS595, RIN 0938-AS87

Patient Protection and Affordable Care
Act; HHS Notice of Benefit and
Payment Parameters for 2018;
Amendments to Special Enroliment
Periods and the Consumer Operated
and Oriented Plan Program

AGENCY: Cenlers for Medicare &
Modicaid Services (CMS), HHS.
ACTION: Final rule.

SUMMARY: This final rule sets forth
pavmenl paramelers and provisions
relaled to the risk adjustment program;
cost-sharing parameters and cost-
sharing reductions; and user fees for
Federally-facilitated Exchanges and
State-based Exchanges on the Federal
platform. It also provides additional
guidance relating to standardized
oplions; qualified health ptans;
consumer assistance lools, network
adequacy: the Small Business Heahth
Options Programs; stand-zlone dental
plans: fair health insurance premiums;
guaraniced availability and guaranteed
rencwability; the medical loss ratio
program: cligibility and enrollment;
appeals; consumer-operated and
ariented plans: special enrollment
periods; and other related topics.
DATES: These regulalions are effeclive
January 17, 2017.

FOR FURTHER !INFORMATION CONTACT:
Jefl Wu, (301) 492—4305, Lindsey
Murtagh, (301) 492-4106, or Michelle

Koltov, (301) 492~4225 [or general
information,

Lisn Cuozzo, (410) 786-1746, for
matiers relaled to fair health insurance

premiums, guaranleed renewability, and

single risk pool.

Kelly Drury, (410) 786-0558, or
Krutika Amin, (301) 492-5153, for
matters related Lo risk adjustment.

Adrianne Patlerson, (410) 786-0686,
for matiers related to sequestration, risk
adjustment data validation
discrepancies, and administrative
appeals.

Emily Ames, (301) 492-4246, for
matlers related lo language accoss,

Dana Krohn, {301) 492-4412, [or
matters related to periodic dala
matching, redeterminations of advance
paymenls of the premium lax credit,
and appeals.

Rachel Arguello, (301) 492-4263, for
matlers related to Exchange special
enrollment periods,

Jack Laveile, {202) 631-2971, for
matters relaled 1o premium payment,
billing, and terminations due to fraud.

Christelle Jang, (410) 786-8438, for
matioers related to the Small Business
Health Options Program (SHOP).

Krulika Amin, (301) 4492-5153, lor
mallers related to Lthe Federally-
lacililaled Exchange user [ee.

Leigha Basini, (301) 492-4380, for
matters related to mid-year withdrawals,
and othor standards for QHP issuers.

lelnaz Kashelipour, {301) 492-4376,
for matters related 10 standardized
oplions.

Rebecen Zimmermann, (301} 492-
4396, for matiers refaled to stand-alone
dental plans,

Jacob Schnur, (410) 786-7703, lor
matters relaled to QHP issuer oversight
and direct enrollment.

Allison Yadsko, (410) 786~1740, fo
malters related 1o levels of coverage and
acluarial value.

Pat Meisol, (410) 786-1917, for
malters related to cost-sharing
reductions, reconciliation of the cost-
sharing reduction portion of advance
paymenls discrepancies, and the
premjum adjustmenl percentage.

Kevin Kendrick, (301) 492-4134, for
matlers related 1o consumer-operated
and oriented plans.

Christina \/\?hilcﬁc]d. (301) 492-4172,
for malters related 1o the medical loss
ratio program.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Executive Summary
11, HIIS Notice of Benefit and Payment
Parameters for 2018
A. Batkground
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10. Part 157—Employer Interactions With
Exthanges and SHOP Participation
11, Part 158—Issuer Use of Premium
Revenue: Reporting and Rebate
Requirements
[1l. Amendments to Special Enrollment
Periods arl the Consumer Operated and
Oriented Plan Program
A. Background
1. Legislative and Regulatory Overview
2. Stakeholder Consultation and Input
3, Structure of Final Rule
B. Provisions of the Amendments to
Speclal Enrollment Periods and the
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1. Special Enrollment Periods
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Requirements When 11135 Operates Risk
Adjustmem
C. ICR Regarding the [nterim and Final
Discropancy Reporting Processes for Risk
Adjustment Data Validation When HHS
Operates Risk Adjustment
D, ICR Regarding Standardized Options in
SBE-FPs
E. ICR Regnrding Differentinl Display of
Standardized Options on the Web Sites
of Agents and Brokers and QHP issuers
F. ICR Regarding Ability of States to Permit
Agents and Brokers Te Assist Qualified
Individuals, Qualified Employers, or
Quulified Employees Enrolling in QHPs
G. ICRs Regarding Standards for HHS-
Approved Vendars To Perform Audits of
Agents and Brokers Participating in
Direct Enrollment
. ICR Regarding Eligibility Standards
I. ICR Regarding Eligibility
Redeterminations
J. ICR Regarding Termination of Lxchange
Enrollment or Coverage
K. ICR Regarding QI1P lssuer Request for
Reconsideration
L. ICR Regarding Notification by Issuers
Denied Certification
M. ICR Regarding the Discrepancy
Reporting Processes for the
Reconciliation of the Cost-Sharing
Reduction Portion of Advance Payments
N. ICRs Regarding Administrative Appeals
0. ICR Regarding Medical Loss Ratio
V1. Regulatory Impact Analysis
A. Statement of Need
B. Overall [mpact
C. Impact Estimates of the Payment Notice
Provisions and Accounting Table
D. Regulatory Alternatives Considered
E. Regulatory Flexibility Act
F. Unfunded Mandates
G. Fedoralism
H. Congressional Review Act

Acronyms and Abbreviations

The Act Social Security Act

Affordable Care Act  The collective term for
the Patient Protection and Affordable Care
Act {Pub, L. 111-148) and the Health Care
and Education Reconciliation Act of 2010
(Pub. L, 111-152), as amended
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by 14 percent te account for the
proportion of administrative costs that
do nol vary with claims beginning for
the 2018 benelil year.

Commen!: Numoerous comimenlers
supported removing & portion of
administrative expenses from the
Statewide average premium for the 2018
benefit year or for future benefit years.
One commenter sought clarification
regarding how the exclusion of these
expenses would be operationalized
across all issuers uniformly since each
issuer has i1s own expense assumplions.
Other commenters suggested
approaches by which HHS could
remove lixed administralive expenses
lrom the Slalewide average premium in
the payment transfer formula, including
reducing the portion of administrative
expenses from the Stalewide average
premium by 20 percent, the amount of
non-claims costs, prefit and taxes, the
administralive expense amounl reporled
through the Unified Rate Review
Templates {URRTS), or other
categorization of fixed administralive
costs that would resull in only
inciuding claims, claims-related
expenses and laxes in the Slatewide
average premiums. Other commenters
generally supported reducing Stalewide
average premium by a flal percentage,
As a way Lo rellect the eliminalion of
administrative costs in the transfor
formula, onc commenter suggested that
HHS multiply the transfer amount by
the amouni allowed as administrative
cosls in each State’s MLR laws, One
commenter requested that HHS consult
the American Academy of Actuaries and
move to an approach that relies on
market average costs or claims
experience and add-on a claims-related
adjustment to account for administeative
costs that can vary with the level of
claims experience.

One commenter supported this
praposal beginning with the 2016

Whoru!

s, = plan 15 shore of Statewide enrollmunt in
the markat in the rivk pool:

P, = Average premium per member month of
plan §,

benefit year and requested HHS to
retroactively impiement this policy for
the 2014 and 2015 benelil year.

One commenter did not support such
an adjustment 1o the Stalewide average
premium, noling that Lhere is no easy
way lo make this adjustment without
lavaring some issuers and promoting
gaming. Another commenter asked HHS
to delay this propesal for further study,
and accept public comment on the
impact of the inclusion of cerlain
administrative costs and profit in the
Statewidce average premium. One
commenter suggoested that an iterative or
phased-in approach could mitigate
concerns about the accuracy of
administrative cosl allocation

Response: HHS will reduce the
Slatewide average premium in the risk
adjuslmenl transfer lormula by a lixed
rate of 14 percent beginning for the 2018
benelfit year, which we believe
rcasonably reflects the proportion of
administrative costs that do nol vary
wilh claims. To derive this parameter,
we analyzed administralive and other
non-claims expenses (for example
guality improvement expenses) in the
MLR Anoual Reporting Form, and
vslimated, by calegory, the extent lo
which the expenses varied with claims.
We compared those expenses 10 the
total costs that issuers finance through
premiums, including claims,
adminisirative expenses, and taxes,
netling oul claims cosls financed
through cost-sharing reduction
paymenls. We compared these expenses
1o total costs, rather than directly to
premiums, to ensure that the estimaled
adminislralive cosl percentage was not
distorled by under- or over-pricing
during the years for which MLR data are
available. Using this methodology, we
determined that the mean
administrative cost percentage is 14
percent. We believe that this percentage
represents the mean administrative cost

P, = Z(s,-P,) ¢ 0.86
[

i, The Payment Transler Formula

The payment transfer formula is
unchanged from what was finalized in
the 2014 Payment Notice (78 FR 15430
through 15434), except with an
adjusiment lo remove & porlion of
administralive cosls from Lhe Statewide
average premium, as discussed above.
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percentage in the individual and small
group markels, and represents a
reasonable percentage of adminisirative
costs on which risk adjustment transfers
should not be calculated. Below, we
amend the calculation of the Stalewide
average premium to reflect average
premiums in a risk pool, less 14 percent
We have amended the delinition of the
State average premjum helow to reflect
this change. We are finalizing this
adjustment beginning for the 2018
benefit year. However, we are not
making this change lor 2017 because
issuers would not have had an
opportunity to incorporate it into their
rates for 2017.

Commen!: A few commeniers
requested thal HHS use a plan’s own
actual average premium instead of the
Statewide average premium in the
transfer formula.

Response: We have considered the
use of a plan’s own premium inslead of
the Statewide average premium.
Howaever, our analysis determined that
this approach is likely 10 Jead to
substantial volatility in transfer results
and even higher transfer charges for
low-risk low-premium plans. Under
such an approach, high-risk, high-
premium plans would require even
greater transfer payments; thus, low-
risk, low-premium plans would be
required o pay in an even higher
percenlage of Lheir plan-specific
premiums in risk adjusiment transfer
charges. In other words, the use of a
plan’s own premium does not reduce
risk adjustment charges lor low-cost and
low-risk issuers, given the budget
neutrality of the risk adjustment
program.

The revised formula for the
calculation of Siatewide average
premium beginning for the 2018 benefit
year risk adjustment is:

Transfers (paymenlts and charges) will
be calculated as the difference between
the plan premium eslimale reflecting
risk sclection and the plan premium
estimate not reflecting risk selection. As
finalized in the 2014 Payment Nolice,
the HHS risk adjustment payment
transfler formula is:
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")

PLRS; - IDF; - GCF,

AV, - ARF; - IDF; - GCF, 71—

Where:

Py = Statewide average premium;

PLIS, = plun i's plan liability risk score;
AV, = plan i's metal level AV,

ARF. . allowable rating factor,

IDF. = plan 1's induced demand factor;
GCF, = plan i's geograpbic cost factor,

s, = plan i's share of Statewide enrollment.

The denominator is summed across
all plans in the risk pool in the market
in the State.

The dillerence between the two
premium estimales in the payment
transfer formula determines whether a
plan pays a risk adjustment charge or
receives a risk adjustiment payment
Nole that the value of the plan average
risk scarc by itself does not determine
whether a plan would be assessed a
charge or receive a payment—cven if the
risk score is greater than 1.0, it is
possible that the plan would be assessed
a charge if the premium compensation
that the plan may reccive through its
rating (us measured through the
allowable rating factor) exceeds the
plan’s predicted liability associated
with risk selection. Risk adjustment
transfers are calculated at the risk pool
level, and catastrophic plans arc treated
as a separate risk pool for purpases of
risk adjustment,

This existing formula would be
multiplied by the number of member
months 1o determine the total payment
or charge assessed with respect to plan
average risk scores for a plan’s
geographic rating area for the market for
the State and this payment or charge
will be added 1o the transfer terms
described above ta account for the costs
of high-risk enrollees.

Comment: A few commenters noted
that the budgel neutrality of the risk
adjustment program leads to inadequate
compensation for cnrollees’ risk and
recommended a non-budget neutral risk
adjustment program as with Medicare
Advantage. Commenters alsa
recommended capping risk adjustment
charges if they exceed a cerlain percent
of lotal premiums, applying issuer-
specific caps with lawer caps for
smaller 1ssuers, and alse excluding
carriers with experience and signilicant
market share from risk adjusiment as
these carriers may have a sufficient
scale to mitigate adverse selection. One
commenter requested additional risk
score information: at the communily-
and State-level to allow them to make
better decisions.

Response: In the absence of additional
funding for the HHS-operated risk

adjustmenlt program, we continue to
cnleulate risk adjustment translers in a
budget neulral manner and nole thal
Medicare Part B risk adjustment
transfors are also calculated in a budget
neutral manner. We will not cap
transfers as o percent of premiums or by
issuer size, as this would also reduce
Lthe necessary risk adjusiment payments
for issuers with higher risk enrolless
und thereby undermine the cliectiveness
of the risk adjustment program. We
continue to evaluate additional
informalion we may provide States and
issuers Lhat would nol result in sharing
issuers’ proprietary information. Last
year, we provided interim risk
adjustment reports for credible States, as
well as final Slale averages by risk pool,
including risk scores, in an appendix lo
the June 30 Summary Report. "

(8) Risk Adjustment [ssuer Data
Requirements (§153.610)

In the 2014 Payment Notice, HHS
established an approach for obtaining
the necessary data for reinsurance and
risk adjustment calculations through a
distributed dala colleclion medel that
prevented the transfer of individuals'
personally identifiable information (PI1).
Under §153.700, each issuer must
establish an EDGE server through which
il provides HHS access 1o encotlment,
claims, and encounter data. To
safeguard enrollees’ privacy. each issuer
must establish a unique masked enrollee
identificalion number for each enrallee,
and may not include PIL in such masked
enrollee idenlification number. Under
the EDGE server approach issuers
currently provide plan-level data 1o

The lack of more granular data under
this approach limits HHS's ability 10 use
data from risk adjustment covered plans
lo improve the risk adjustment model
recalibration, As we discussed in the
While Paper, access o enrollee-level
data with masked enrollee IDs would
permil HHS 1o recalibrate the risk
adjusiment model using aclual data
from issuers’ individual and small
group populations, as opposed 1o the
MarketScan® commercial database that
approximates individual and small
group market populations, while
conlinuing to safeguard the privacy and
security of protected health information

3 Appendix 1o (b June 3 Summusry Report,
Avuilablo st Mtpstivww cons gov/CCHO/Programs-
ard-Initintives!Promiam: Stabilization-Prog /
Downloads/Appendix-A-to-Junw-30-2016-HA-and-
RE-Report-5CH-063016 xisx,
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i = |Ts; - PLRS; - IDF, - GCF) _ $:(s,- AV, - ARF; - IDF, -GCR)l

{PHI). Therefore, beginning as soon as
the 2019 benefit year, while maintaining
the underlying goals of the distributed
data approach, including information
privacy and security, we proposed to
recalibrate the risk adjustment model
using masked, enrollce-level EDGE
server data from the 2016 heneflit year.
A separate report would be run on
issuers” EDGE servers 1o access select
data elements in the enrollee, medical
claim, pharmacy claim and
supplemental diagnosis files, with
masked elements for each of enrollee 1D,
plan/issuer 1D, rating area, and Slale.
This approach would allow for the
creation of a masked, cnrollee-level
dalaset, avoiding, for example, the
collection of infermation such as the
enrollee ID, the plan ID, Lhe issuer 1D,
rating area, State, or the EDGE server
from which the data was oxiracled. HHS
would provide additional information
regarding the data elements it would
collect and the related process
considerations in fulure guidance.

HHS would use the datasel lo
recalibrate the risk adjustment madel
and inform development of the AV
Calculator and Methedelogy, which
HHS releases annually, to describe how
issuers of non-grandfathered health
plans in the individual and small group
markels are lo calculate AV for purposes
of delermining melal levels. We also
believed the dala could be a valuable
source for calibrating other HHS
programs in the individual and small
group markets and creating n public use
file to help governmental entities and
indepondent researchers better
understand these markets. After Tully
cansidering the comments received, wo
are finalizing our proposal Lo extracl
and use the EDGE server dala in this
manner lo help update the risk
adjustment methodology and the AV
Calculalor, which we aim 1o do for Lhe
2019 benelil year. We will also consider
using lhese dala in the [ulure for
calibrating other HHS programs in the
individual and small group markets and
crealing a public use [ile,

We believe that our appreuch
described above, which minimizes the
burden for issuers by only requiring
them to execute a new EDGE command
for the report 10 be run on their EDGE
servers, permits important
improvements to the HHS-operated risk
adjustment program while continuing to
safeguard privacy and sccurity. We are
finalizing the enrollee-level data
collection as proposed.
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m 25. Seclion 257.106 is amended by
adding paragraph (h)(14) lo read as
follows:

§257.105 Recordkeepling requirements.
@ L] L] * *

(h) P

(14) The demonstration, including
leng-term performance dala, supporting
the suspension of groundwalter
moniloring requirements os required by
§257.90(g).

L L * * *

| 26. Seclion 257.106 is amended by
adding paragraph (h)(11) to read as
follows:

§257.106 Notification requirements.
x * L " *

(h] LI A

(11) Provide the demonstration
supporting the suspension of
groundwaler moniloring requirements
specilied under § 257.105(h)(14).

* * * * *

m 27, Seclion 257.107 is amended by
adding paragraph (h)(11) 1@ read as
follows:

§257.107 Publicly accessibla intemet site
requirements.
*® L] L] - L

(h] LI A

(11) The demonstration supporling
the suspension of groundwaler
monitoring requirements specified
under § 257.105(h)(14).
L * * * -
IFR Doe 2018-16262 Filod 7-27-18; 8:45 um)
BILLING CODE 8560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 153
[CMS-9920-F]
RIN 0938~-AT65

Adoption of the Methodology for the
HHS-Operated Permanent Risk
Adjustment Program Under the Patlient
Protection and Affordable Care Act for
the 2017 Benefit Year

AGENCY: Cenlers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).
ACTION: Final rule.

SuMMARY: This final rule adopts the risk
adjustment methadology that HHS
previously established for the 2017
benefit year, In February 2018, a disiricl
courl vacated the use of stalewide
average premium as a basis for the HHS-
operated risk adjustment methodology
for the 2014, 2015, 2016, 2017, and 2018

benefil years. Accordingly, HHS is
issuing this final rule 1o allow charges
to be collecled and payments to be made
for the 2017 benefit year. We hereby
adopt Lhe final rules sel oul in the
publication in the Federal Register on
March 23, 2012 and the publication in
the Federal Register on March 8, 2016.
DATES: These provisions of this final
rule are effective on July 30, 2018,

FOR FURTHER INFORMATION CONTACT:
Abigail Walker, (410) 786-1725; Adam
Shaw, (410) 786-1091; Jaya Ghildiyal,
(301) 492-5149; or Adrianne Pallerson,
(410) 786-0686.

SUPPLEMENTARY INFORMATION:

1. Background

A. Legislative and Regulatory Overview

The Patien! Prolection and Alfordable
Care Acl (Pub. L. 111-148), was enacled
on March 23, 2010; the Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152) was enacled on March
30, 2010. These statules are colleclively
referred 1o as “PPACA™ in this final
rule. Section 1343 of the PPACA
established an annual permanent risk
adjustment program under which
payments are collected [rom health
insurance issuers that enrol] relatively
low-risk populations, and payments are
made (o health insurance issuers that
enroll relatively higher-risk populations.
Consistent with section 1321(c)(1) of the
PPACA., the Secrelary is responsible for
operaling the risk adjustment program
on behalf of any state thal elected not
to do so. For the 2017 benefil year, HHS
is responsible for operation of the risk
adjustment program in all 50 slates and
the District of Columbia.

HHS sels the risk adjustment
methodology that it uses in states that
elect not lo operale the program in
advance of each benefit year through a
notice-and-comment rulemaking
process with the intention thal issuers
will be able 1o rely on the methodology
to price their plans appropriately (45
CFR 153.320; 76 FR 41930, 41932
through 41933; 81 FR 94058, 94702
(axplﬂinins the importance of setling
rules ahead of lime and describing
commenls supporting thal practice)),

In the July 15, 2011 Federal Register
(76 FR 41929), we published o proposed
rule outlining the framework for the risk
adjustment program. We implsmented
the risk adjustmenl program in a linal
rule, published in the March 23, 2012
Federal Register (77 FR 17219)
(Premium Stabilization Rule). In the
December 7, 2012 Federal Rogister (77
IR 73117}, wo published a propesed
rule outlining Lthe proposed Federally
certified risk adjustment methodologies
for the 2014 benefit yoar and other
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parameters related Lo the risk
adjustment program (proposed 2014
Payment Nolice). We published the
2014 Payment Notice final rule in the
March 11, 2013 Federal Register (78 FR
15409). In the June 19, 2013 Federal
Register (78 FR 37032), we proposed a
maodification to the HHS-operated
methodology related to community
raling states. In the Oclaber 30, 2013,
Federal Register (78 FR 65046), we
finalized the proposed modification 1o
the HHS-operated methodology related
to community rating stales. We
published a correcling amendment to
the 2014 Payment Notice final rule in
the November 6, 2013 Federal Register
(78 FR 66653) 10 address how an
enrollee's age for the risk score
calculation would be determined under
the HHS-operated risk adjustment
methodology.

In the December 2, 2013 Federal
Register (78 FR 72321), we published a
proposed rule outlining the Federally
cerlified risk adjustment methodologies
for the 2015 benelfit year and other
parameters related 1o the risk
adjustment program {proposed 2015
Payment Notice), We published the
2015 Payment Notice {inal rule in the
March 11, 2014 Federal Register (79 FR
13743). In the May 27, 2014 Federal
Register (79 FR 30240), the 2015 fiscal
year sequestration rale for the risk
adjustment program was announced.

fn the November 26, 2014 Federal
Register (79 FR 70673}, we published a
proposed rule oullining the proposed
Federally certified risk adjustment
methodologies for the 2016 benefit year
and other parameters related to the risk
adjustment program (proposed 2016
Payment Nolice). We published the
2016 Payment Nolice final rule in the
February 27, 2015 Federal Register (80
FR 10749).

In the December 2, 2015 Federal
Register (80 FR 75487), we published a
proposed rule outlining the Federally
certified risk adjustment methodology
for the 2017 benefil year and other
paramelers related to the risk
adjustment program (proposed 2017
Payment Nolice). We published the
2017 Payment Notice final rule in the
March 8, 2016 Federal Register (81 FR
12204).

In the Seplember 6, 2016 Federal
Register (81 FR 61455), we published a
proposed rule outlining the Federally
certified risk adjustment methodology
for the 2018 benefit year and olher
parameters related to the risk
adjustmenl program (proposed 2018
Payment Nolice), We published the
2018 Payment Notice final rule in the
December 22, 2016 Federal Register (81
FR 94058).
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In the November 2, 2017 Federal
Register (82 FR 51042}, we published o
proposed rule outlining the benefit and
payment parameters for the 2019 benofit
year, and 1o further promote stable
premiums in the incrividuul and small
group markels. We proposed updales to
the risk adjustment methodology and
amendmenis 1o the risk adjustment data
validation process (proposed 2019
Payment Notice). We published the
2019 Payment Notice [inal rule in the
April 17, 2018 Federal Register (83 FR
164930). We published a correction ta the
2019 risk adjustment coefTicients in the
2019 Paymenl Notice final rule in the
May 11, 2018 Federal Register (83 FR
21925).

B. The New Mexico Health Conneclions
Court's Order

On February 28, 2018, in a suit
brought by the health insurance issuer
New Mexico Health Conneclions, the
United States District Court for the
District of New Mexico (the district
court) vacated the use of statewide
average premium in the HHS-operated
risk adjustment melhodology for the
2014, 2015, 2016, 2017, and 2018
benefit years, The district courl
reasoned that HHS had not adequalely
explained its decision lo adopt a
methodology that used the statewide
average premium os the cost-scaling
faclor to ensure that amounts collecled
from issuers equal payments made to
issuers for the applicable benefit year,
that is, a methodology that maintains
the budget neutrality of the program for
the applicable benelit year.? The districl
courl otherwise rejected New Mexico
Health Connections' arguments. HHS's
reconsideration motion remains
pending with the district courl.

HHS recently announced the
collection and payment amounts for the
2017 benefil year as calculated under
the HHS-operated risk adjustment
methodology that uses the slatewide
average premium.? However, without
this administrative action (that is,
issuing this final rule), HHS would be
unable to make those collections or
distribute the payments for the 2017
benefil year, which total billions of
dollars.? Uncertainty and delay in the

' Now Mexico Health Connections v. Uniled
Statos Department of Huolth and Human Services
vt al., No, GIV 16-0878 [B/11IR (D,N.M, 2018).

£ Bun, 51 ¥ Report on Por Risk
Adlfustment Transfors for the 2017 Benufit Year,
nvailubly al https//downloods cms goviceiiof
Sumunary-Repod-Risk-Adfustmont. 2017 pdf.

VSuy, July 7, 2018 United States District Court
Ruling Puls Risk Adjustment On Hold, uvailsblo at
https:/fiwww.cins.gov/Nowsroom/
MediaRel Datab /Pruss-rel /2018-Pross-
rleases-items/2018-07.07 htm! and the July 9,
2018, Suimmary Ruport on Permanent Risk

distribution of those payments, which
issuers anticipated when they set
premiums for the 2017 benelil year,
could add uncertainty 1o the markel, as
issuers are now in the process of
determining the extent of their market
participation and the rates and terms of
plans they will offer for the 2019 benefil
year,

11. Provisions of the Final Rule

This final rule adopts the HHS-
operaled risk adjusiment methodology
previously published al 81 FR 12204 for
the 2017 benefit year with an additional
explanation regarding the use of
stalewide average premium and the
budget neutral nature of the program.
This rule does not make any changes 1o
the previously published HHS-operated
risk adjusiment methodology for the
2017 benefit year.

‘The risk adjustment program provides
payments to health insurance issuers
that enroll higher risk populations, such
ns those with chronic conditions,
thereby reducing incentives for issuers
to structure their plan benefit designs or
markeling sirategies in order o aveid
these enrollees and lessening the
potential influence of risk selection on
the premiums that issuers charge.
Inslend, issuers are expected 1o set rates
based on average risk and compete
based on plan features rather than
solection of healthier enrollees. The
program applies to any health insurance
issuer offering plans in the individual or
small group markets, with the exception
of grandfathered health plans, group
health insurance coverage described in
45 CFR 146.145(c), individual health
insurance coverage described in 45 CFR
148.220, and any plan delermined not ta
be a risk adjustment covered plan in the
applicable Federally certified risk
adjustment methodology. In 45 CFR
parl 153, subparts A, B, D, G, and H,
HHS eslablished standards for the
adminisiration of the permanent risk
adjustment program. In accordance with
§153.320, any risk adjustment
methodology used by a state, ar by HHS
on behalf of the state, must be a
Federally certified risk adjustment
methodology.

Adjustmont Transfers for the 2017 Benefit Yaar
htips://downloads ems.gov/cciio/Summary-Report-
Risk-Adjusiment-2017 pdf, Also sec the CMS
Mumu: lmplications of the Decision by United
States District Eoust for th District of New Mexico
on thy Risk Adjustmont and Related Programs (July
12, 2018), avollable ul https://vavw.cme.gov/CCHO/
Resources/Regulations-and-Guidance/Downloads/
Implications-of-the-Decision-by-United-States-
Distriet-Courl-for-the-District-of-New-Maxico-on-
the-Risk-Adjustment-and-Relotod-Prog pdf.

4 See the definition for “risk odj e |

As stated in the 2014 Paymen! Notice
final ruile, the Federally certified risk
adjustment methodology developed and
used by HHS in states that elect not 1o
operate the program is based on the
premise that premiums for this market
should reflect the differences in plan
benefits, quality, and efficiency—not the
henlth status of the enrolled
population.s HHS developed the risk
adjustment payment transfer formula
that calculates the difference belween
the revenues required by a plan based
on the projected health risk of the plan's
enrollees and the revenues that a plan
can generale for those enrollecs. These
differences are then compared across
plans in the state market risk pool and
converied to a dollar amount based on
the statewide average premium. HHS
chose 1o use stalewide average premium
and normalize the risk adjustment
transfler formula to rellect stale average
factors so that each plan's enrollment
characleristics are compared lo Lhe slale
average and the lotal calculated
paymenl amounis equal lotal calculated
charges in each state market risk pool,
Thus, each plan in the risk pool receives
a risk adjustmen! payment or charge
designed to compensate for risk for a
plan with averago risk in a budget
neutral manner. This approach supports
the overall goal of the risk adjustment
program lo encourage issuers lo rate for
the average risk in the applicable state
markel risk pool, and avoids the
creation of incentives for issuers lo
operate less elficiently, set higher
prices, develop benefit designs or create
markeling strategies lo avoid high risk
enrollees. Such incentives could nrise if
HHS used each issuer’s plan's own
premium in the risk adjustment
paymenl lransfer formula, inslead of
stalewide average premium.

As explained above, the district court
vacated the use of stalewide average
premium in the HHS-operated risk
adjustment methodology for the 2014
through 2018 benefit years on the
ground that HHS did not adequately
explain its decision 1o adop! that aspect
of the risk adjustment methodology. The
district coust recognized that use of
slalewide average premium mainiained
the budget neutrality of the program, but
concluded that HHS had nol adequately
explained the underlying decision lo
adopt a methodology that kept the
program budget neutral, that is, that
ensured that amounts collected from
issuers would equal payments made 1o
issuers for the applicable benefit year.
Accordingly, HHS is providing
addilional explanation herein,

plun' ut 45 CFR 153.20
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®Sep 78 FR 15409 ot 15417,
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First, Congress designed the risk
adjustment program to be implemented
and operaled by staies if they choose 10
do so. Nathing in section 1343 of the
PPACA requires s state lo spend its own
funds on risk adjustment paymenls or
allows HHS lo impose such a
requirement. Thus, while section 1343
may have provided lecway for states to
spend additional funding on the
program if they voluntarily chose 1o do
50, HHS could nol have required
addilional funding within the HHS-
operated risk adjustment methodology.

Second, while the PPACA did not
include an explicil requirement that the
risk adjustment program be operated in
o budget-neutral manner, it also does
not proscribe designing the program in
a budget-neulral manner. In fact,
although the slalulory provisions for
many other PPACA programs
appropriated or authorized amounts to
be appropriated from the U.8. Treasury,
or provided budget authority in advance
of appropriations,” the PPACA neither
authorized nor appropriated additional
funding for risk adjustment payments
beyond the amount of charges paid in,
nor authorized HHS (o obligale itsell for
risk adjustmen! paymenis in excess of
charges collecled.” Indeed, unlike the
Medicare Part D stalute, which
expressly authorizes the appropriation
of funds and provides budget authorily
in advance of appropriations lo make
Part D risk-adjusled payments, the
PPACA's risk ndjustment statute makes
no reference lo additional
appropriations whatsoever.? Because
Congress omilled from the PPACA any
provision appropriating independent
lunding or creating budget authorily in
advance of an appropriation for the risk
adjustmen! program, HHS could not—
absent another source of
approprialions—have designed the risk
ndjustment program in o way Lhat
required payments in excess of
collections consistent with binding

A For uxumples of PPACA provisions
uppropristing funds, ses PPACA sues. 1101(g)(1),
L1 {nd(1), 1322(g), 1323(c). For examples of
PPACA provisions suthorizing the uppropristion of
Tunds, see PPACA sevs, 1002, 2705(0), 2706(v).
40130 ), 3015 3504(h), 3505{a)(5), 3505(b). 3506
As0a(u)1]. 35091b), 3500(e), 3500(1). 3508{g] 3511,
400:3(u), 4003(h). 4voalj). 4101(b), 4102(a}, 2102(c).
21020 1NEC), Arp2{dNa). a201(0), 4202(a)(5).
2204(b), +208, $:302(a), 4304, 4305(a}, 1:105(¢)
5101¢h), 5102{e), 5103u}{3), 5203, 5204, 5206().
5207, 5208(b), 5210, 5301, 5302, 5303, 5304,
5305(n), 5:306(s), SI07(4), 5309(h)

* Sev: 42 U 5.C, 18063

" Compare 42 U S.C. 18063 (failing 1o specily
souree of funding other than risk adjustment
chargos), with 42 US C. 1305w~ 114(){3)
(nuthorizing appropriations for Medicars Part D risk
ndjusiod puymunlsi. 42 U.5.C 1305w~115(u)
(ostublishing ‘budget sutherity in advance of
approprintions Acts” for risk udjusied paymenty
under Medicsre Part D).

appropriations law. Thus, as a practical
mallor, Congress did not give HHS
discretion te implement a program that
was nol budget neutral,

Furthermore, if HHS had elected 1o
adopt a HHS-operated risk adjustment
methodology Lhat was conlingent on
appropriations from Congress in the
annual appropriations process that
would have created uncertainty for
issuers in the amount of risk adjustment
payments they could expect. That
uncertainty would undermine one of the
central objectives of the risk adjustment
program, which is lo assure issuers in
advance that they will receive risk
adjustment payments if, for the
applicable benefil year, they enroll
high risk population compared 1o other
issuers in the state market risk pool. The
budgot-neutral framework spreads the
costs of covering higher-risk enrollees
across issuers throughout & given stale
market risk pool, Ihereby reducing
incenlives for issuers lo engage in risk-
avoidance techniques such as designing
or marketing their plans in ways that
tend lo altract healthier individuals,
who cost less lo insure. Moreover,
relying on the possibility in cach year's
budget process for appropriation of
additional funds to HHS that could be
used lo supplemenlt risk adjustment
transfers would have required HHS to
delay setting the paramelters for any risk
adjusimenl payment proralion rales
until well after the plans were in effect
for the applicable benelil year.? Without
the adoption of a budget-neutral
framework, HHS would have needed o
assess a charge or otherwise collect
additional funds, or prorate risk
adjustmeni payments o balance the
calculaled risk adjustment transler
amounts, The resultling uncertainty
would have conflicted with one of the
overall goals of the risk adjustment
program—Ito reduce incenltives for
issuers o avoid enrolling individuals
with higher than average actuarial risk.

In light of the budgel-neutral
framework discussed above, HHS also

W1t by been suggosted thot the dantivel lump sum
apprupristlon to CMS for program monagement wus
potontiully available for risk sdjustment payments
The lump sum approprition for each yesr was not
enactod untll after the applicable mle snnouncing
the muthodolegy 1o calculate payments fur the
applicublo beaefil your, Morvover, HHS does not
bolieve that 1he lump sum is legally uvailoble for
risk adjustment payments. As the underlying
Budgul ruquests roflect, the lump sumn is for program
management expenses. such os admindstrutive costs
for various CMS progrums such us Medicald,
Mudicare, 1he Children's Health Insuronce Progrum,
and the PPACA's | markel ref t for
the progrom payments themsulves, CMS would
have slectad (o use the Jump sum for these
imporient program monsgement expensos oven if
CMS had discration to use vl or part of the lump
sum for risk adjustmen! puyments.
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chose nol lo use a different parameler
for the payment transfer formula under
the HHS-operaled methodology, such as
each plan's own premium, that would
nol have aulomatically achieved
equality between risk adjusiment
payments and charges in each benefit
year, As sel forth in prior discussions,'?
use of the plan's own premium or some
similar parameter would have required
the application of a balancing
adjustmenl in light of the program's
budget neutrality—either reducing
paymentis lo issuers owed a payment,
increasing charges on issuers due a
charge, or splitting the dilference in
some fashion belween issuers owed
payments and issuers assessed charges.
Such adjustments would have impaired
the risk adjustment program’s goals,
discussed above, of encouraging issuers
Lo rate for the average risk in the
applicable risk pool and aveiding the
creation of incentives [or issuers lo
operale less efficiontly, sot higher
prices, develop benefil designs or creale
markeling strategies to avoid higher-risk
enrollees. Use of an after-the-fact
balancing adjustment is also less
predictable for issuers than a
methodology that can be calculated in
odvance of a benefit year. Such
predictability is important o serving the
risk adjustment program’s goals of
premium slabilization and reducing
issuer incenlives to avoid enrolling
higher-risk populations. Additionally,
using a plan’s own premium lo scale
transfers may provide additional
incentive for plans with high-risk
enrollees to increase premiums in order
1o receive ndditional risk adjustment
payments. As noled by commenters to
the 2014 Payment Nolice proposed rule,
transfers may be more volatile [rom year
lo year and sensitive lo anomalous
premiums if they were scaled to a plan’s
own premium instead of the slatewide
average premium. Scaling the risk
adjustment transfers by the statewide
average premium promoles premium
stabilization by encouraging pricing lo
average risk in a risk pool, and resulls
in a calculation of equal payments and
charges.

In the risk adjustment methodologies
applicable to the 2018 and 2019 benefit
years, HHS has adjusled stalewide
average premium by reducing it by 14
percent to account for an estimated
proportion of administrative costs that
do not vary with claims. HHS is nol
applying lxis adjusiment retroactively o
the 2017 benelit year, but is instead

W Spe, w.g ., Seplember 12, 2011, lisk Adfustmesnt
Implementation Issuss White Paper, availoblu at:
hitps://www.cms.gov/CCHO/Nisaurces/Filus!
Downloads/riskadj wob pdf
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mainlaining the definilion of stalewide
average premium previously established
for the 2017 benefil year. As discussed
above, HHS has repealedly stressed the
importance of providing a risk
adjustment methodology in advance of
the benefit year lo which it applies lo
provide issuers the opportunity lo price
their plans accordingly.’? To prolect the
settled expeclations of issuers that have
structured their pricing and offering
decisions in reliance on the previously
promulgated 2017 benelit year
methodology, this rule maintains for the
2017 benefil year the description of
slalewide nverage premium set forth in
the 2017 Paymenl Notice.

Therefore, for the 2017 benefit year,
we are issuing this final rule that adopts
the HHS-operated risk adjusiment
methodology previously established for
the 2017 benefit year in the Federal
Register publicalions cited above,
including use of statewide average
premium. As sei forth in reports
previously issued, HHS has completed
final risk adjustment calculations for the
2017 benefit year, bul haos nat yel
collected or paid risk adjustment
amounls lo issuers of risk adjustment
covered plans. The provisions of this
final rule adopt the methodology that
applies o collection and payment of
risk adjustment amounts for the 2017
benefil year, Because this linal rule does
nol alter any previously announced risk
adjustment methodology, the amounits
previously calculated by HHS have nol
changed by virtue of this rule's
issuance,

HHS will begin collection of the 2017
benefit year risk adjustment charge
amounts announced in the Summary
Report on Permanent Risk Adjustment
Transfers for the 2017 Benefil Year12
through nelling pursuant 1o 45 CFR
156.1215(b) and subsequently issuing
invoices il an amount remains
outstanding in the September 2018
monthly payment cycle. HHS will begin
making the 2017 benefit year risk
adjustment payments outlined in the
Summary Report on Permanent Risk
Adjusiment Transfers for the 2017
Benefit Year as part of the Oclober 2018
monthly payment cycle, continuing on
a monthly basis as collections are
received. Under this timeline, issuers
would receive invoices on or about
September 11-13, 2018 and paymenls
would begin to be made around October
22, 2018.

11 Sge 76 FR 41930, 41932-33, Also sev 81 FR
84058, 94702.

2 itps://downloads.cins gov/eciio/Summary-
Report-Risk-Adjustment-2017.pdf.

I11. Adoption of the Methodology for the
HHS-Operated Permanent Risk
Adjustment Program Under the Patient
Prolection and Affordable Care Act

This rule adopts the final rules set out
in the publication in the March 23, 2012
Federal Register (77 FR 17220 through
17252) and publication in the March 8,
2016 Federal Register (81 FR 12204
through 12352). For the 2017 benefil
year, in states where HHS is operating
the risk adjustmen! program under
section 1343 of the PPACA, HHS will
use the criteria and methods as
specified in the publication in the
March 23, 2012 Federal Register (77 FR
17220 through 17252) and publication
in the March 8, 2016 Federal Register
(81 FR 12204 through 12352).

IV. Waiver of Proposed Rulemaking
and Delay in Effective Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553), a notice of
proposed rulomaking and an
opportunily for public comment aro
gencrally required before issuing a
regulation. We also ordinarily provide a
30-day delay in the effective date ol the
provisions of a rule in uccordance wilh
the APA (5 U.S.C. 553(d)), unless the
rule is a major rule and subject to the
60-day delayed effective date required
by the Congressional Review Act (5
U.S.C. 801(a)(3)). However, these
procedures can be waived il the agency,
for good cause, finds thal notice and
public comment and delay in cffective
date are impracticable, unnecessary, or
contrary to public interes! and
incarporales a stalemenl of the finding
and its reasans in the rule issued. See
5 U.S.C. 553{d){3); 5 U.S.C. 808(2).

HHS has determined that issuing this
rule in proposed form, such that it
would not become effective until after
public comments are submitled,
considered, and responded 1o in a final
rule, would be impracticable,
unnecessary, and contrary to the public
interesl. As discussed above, immediate
administralive action is imperative to
maintain the slability and predictability
in the individual and smelli) group
insurance markets. Il is also consistent
with seltled expectations in that this
rule adopts the risk adjustment
melhodology previously established for
the 2017 benelit year.? Under normal
operations, risk adjustmont invoices for
the 2017 benelit year would be issued
beginning in August 2018 and risk
adjustment payments for the 2017
benefil yoar would be made beginning

11 The risk adjustment methodology for those
benefit yours was published at the February 27,
2015 Federal Register (80 FR 10749) und the March
B. 2016 Federal Register {81 FR 12203)
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in the Seplember 2018 monthly
paymenl cycle. Accordingly, il is now
less than 2 months until risk adjustment
payments for the 2017 benefit year,
expected to lotal 85.2 billion, are due lo
begin. Immediate aclion is also
necessary 1o maintain issuer confidence
in the HHS-operated risk adjustment
program. Issuers have already accounted
for expecled risk adjustment transfers in
their rates for the 2017 benefit year and
uncompensaled payments for ll‘:o 2017
benelit year could lead to higher
premiums in future benefil years as
issuers incorporale a risk premium into
their rates. Issuers file rates for the 2019
benefit year in the summer of 2018, and
il a projected $5.2 billion in risk
adjusiment payments is unavailabie or
there is uncertainty as lo whether

ayments for the 2018 benefil year will
ga made, there is a scrious risk issuers
will substantially increase 2019
premiums lo account for the
uncompensated risk associated with
high-risk enrollees. Consumers enrolled
in certain plans could see o significant
premium increase, which could make
coverage in those plans parlicularly
unaffordable for unsubsidized enrollees.
Furthermore, issuers are currontly
making docisions on whether ta offer

ualified health plans (QHPs) through
the Exchanges [or the 2019 benefil year,
and, for the Federally-facilitated
Exchange (FFE), this decision must be
made before the August 2018 deadline
1o finalize QHP agreements. In states
with limited Exchunge oplions, a QHP
issuer exit would resiricl consumer
choice, and put additional upward
pressure on Exchange premiums,
thereby increasing the cosl of coverage
for unsubsidized individuals and
federal spending for premium tax
credits, The combination of these elfects
could lead to significant, involunlary
coverage losses in certain state markel
risk pools.

Additionally, HHS’s failure to make
tlimely risk adjustment payments could
impact the solvency of plans providing
coverage lo sicker (and costlier) than
average enrollees thot require the influx
of risk adjustmenl payments lo continue
operations. When slate regulators
delermine issuer solvency, any
uncertainty surrounding risk adjustment
transfers jeopardizes regulators’ ability
1o make decisions that protect
consumers and support the long-term
health of insurance markets. Therefore,
HHS has determined that delaying the
effective date of the use of stalewide
average premium in the payment
transfer calculation under the HHS-
operaied risk adjustment methodology
for the 2017 benelit yenar to allow for
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proposed rulemaking and comment is
impracticable and contrary 1o the public
interest because consumers would be
negalively impacied by premium
changes should risk adjustment
paymentis be interrupted or canfidence
in the program undermined.

There is also good cause to proceed
without netice and comment for the
additional reason that such procedures
are unnecessary here. HHS has received
and considered comments in issuing the
2014 through 2017 Payment Nofices. In
cach of these rulemaking processes,
parlics had the opportunity to comment
on HHS's use of stalewide average
premium in the payment transfer
formula under the HHS-operated risk
adjustment methodology. Because this
linal rule adopts the same HHS-operated
risk adjusiment methodology issued in
the 2017 Payment Notice final rule, the
comments received in those
rulemakings are sulficiently current lo
indicale a lack of necessily lo engage in
further notice and comment. In the 2014
Payment Notice final rule, we received
a number of comments in support of our
proposal to use the statewide average
premium as the basis for risk adjustment
transfers. In subsequent benefit year
rulemakings, some commenters
expressed a desire for HHS Lo use a
plan's own premium. HHS addressed
those comments by reiterating that we
had considered the use of a plan’s own
premium instead of the statewide
average premium and chose 1o use
statewide average premium. As this
approach supports the overall goal of
the risk adjustment program o
encourage issuers 1o rate for lhe average
risk in the applicable state market risk
pool, and avoids the creation of
incentives for issuers lo operale less
efficiently, set higher prices, develop
benefit designs or create marketing
strategics to avoid high risk enrollees.

V. Collection of Information
Requirements

This document does nol impose
information collection requirements,
that is, reporting, recordkeeping, or
third-party disclosure requirements.
Consequently, there is no need for
review by the Office of Managemenlt and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501, et seq.).

VI. Regulatory Impact Analysis
A, Statemen! of Need

This final rule adopts the HHS-
operated risk adjustment methodology
for the 2017 benelit year set forth in the
2017 Paymenl Nolice [inal rule to
ensure that the risk adjustment program

works as intended 1o protecl consumers
Irom the effects of adverse selection and
premium increnses due to issuer
uncertainty, The Premium Stabilization
Rule and previous Payment Nolices
noted above provided detail on the
implementation of the risk adjustment
program, including the specific
Eurnmemrs applicable for the 2017
enefit year.

B. Overall Impact

We have examined the impact of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Execulive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1880, Pub. L. 96-
354), section 1102(b) of the Social
Security Act, section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104-4),
Executive Order 13132 on Federalism
(August 4, 1993), the Congressional
Review Act (5 U.S.C, 804(2), and
Executive Order 13771 on Reducing
Regulation and Controlling Regulalory
Cosls, Executive Orders 12866 and
13563 direct agencies Lo assess all cosls
and benefits of available regulatory
alternatives and, if regulation is
necessary, 1o select regulatory
approaches that maximize nel benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equily). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any one year),

OMB has determined that this final
rule is "economically significant”
within the meaning of section 3{f)(1) of
Execulive Order 12866, because il is
likely ta have an annual elfect of §100
million in any 1 year. In addition, for
the reasons noted above, OMB has
determined that this is a major rule
under the Congressional Review Acl.

This final rule offers a lurther
explanation on budgel neutrality and
the use of statewide average premium in
the risk adjustment payment transfer
formula when HHS is operating the
permanent risk adjustment program
established in section 1343 of the
PPACA on behalf of a stale for the 2017
benefit year. We noto that we previously
estimalted transfers associated with the
risk adjustment program in the Premium
Stabilization Rule and the 2017
Payment Notice, and that the provisions
ol this final rule do not change the risk
adjustment transfers previously
eslimaled under the HHS-operated risk
adjustment methodology eslablished in
those final rules. The approximate risk
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adjustmenl transfers for the 2017 benefit
year are 35,179 billion. As such, we also
odopt the RIA in the 2017 Payment
Notice proposed and {inal rules.

Dated: July 23, 2018,
Seema Vorma,

Administrator, Cenlers for Medicare &
Medicaid Services.

Dated: July 24, 2014,
Alex M. Azar 11,
Secrelary, Department of Health and Human
Services.
|FR Do 2018-16190 Filed 7-25-18; 4:15 pm)|
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[MD Docket Nos. 18-175; FCC 18-65]

Assessment and Collection of
Regulatory Fees for Fiscal Year 2018

AGENCY: Federal Communicalions
Commission.

ACTION: Final action.

SUMMARY: In this document, the Federal
Comimunications Commission
(Commission) makes decisions
involving submarine cables,
international bearer circuils, and the
calculation of cable television
subscribers.

DATES: This final action is effeclive
August 29, 2018.

FOR FURTHER INFORMATION CONTACT:
Roland Helvajian, Office of Managing
Director at {202) 418-0444,
SUPPLEMENTARY INFORMATION: This is a
summary ol the Commission's FY 2018
Report and Order (FY 2018 Report and
Order), FCC 18-65, MD Dockel No, 18-
175 adopled on May 21, 2018 and
roleased on May 22, 2018. The full text
of this document is available for
inspeclion and copying during normal
business hours in the FCC Reference
Cenler, 445 12th Street SW, Room CY-~
A257, Portals II, Washinglon, DC 20554,
and may also be purchased from the
Commission's copy contraclor, BCPI,
Inc., Portals 11, 445 12th Street SW,
Room CY-B402, Washinglon, DC 20554.
Customers may contaclt BCPI, Inc. via
their website, http://www.bepi.com, or
call 1-800-378-3160. This document is
available in alternative formals
(computer diskette, large print, audio
record, and braille). Persons with
disabilities who need documents in
these formals may conlact the FCC by
email: FCC504@fcc.gov or phone: 202-
418-0530 or TTY: 202-418-0432,
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roceipt of the next NESHAP delegation
request from ODEQ.S

XIIL. Proposed Action

In today’s action, the EPA is
proposing to approve an update lo the
Oklahoma NESHAP delegation that
would provide the ODEQ with the
authority to implement and enforce
cerlain newly incorporated NESHAP
promulgated by the EPA and
amendments lo existing standards
currently delegaled, as they exisied
though September 1, 2016. As requested
in ODEQ's June 25, 2018 lelter, this
proposed delegation to ODEQ does not
extend 1o sources or activities located in
Indian country, as defined in 18 U.5.C.
1151.

XIV., Statutery and Executive Order
Reviews

Under the CAA, the Administrator
has the authority to approve section
112(]) submissions thal comply with the
pravisions ol lhe Act and applicable
Federal regulations. In reviewing
section 112(1) submissions, the EPA’s
role is to approve stale choices,
provided that they meet the criteria and
objectives of the CAA and of the EPA's
implementing regulations. Accordingly.
this proposed aclion would merely
approve the State's request as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed aclion:

= [s nol a significant regulatory action
subject o review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

* does not impose an information
collection burden under Lhe provisions
ol the Paperwork Reduction Act (44
U.5.C. 3501 el seq.);

« is cerlified as nol having a
significanl economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e does not contain any unfunded
mandalte or significontly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104~4);

* does not have Federalism
implicalions as specified in Execulive
Order 13132 (64 FR 43255, August 10,
1099);

& A request fruom ODEQ that raises on isuse not
proviously subject to communt, presents new dato,
ruquires EPA 1o examine its interpretion of thy
npplicable law, or whoro EPA wishos 1o re-oxomine
Its present posttion un a mstter will be processed
through notice and comment rulemaking in the
Federal Regisier.

* is not an economically significant
regulatory action based on health or
safely risks subject to Executive Grder
13045 (62 FR 19885, April 23, 1997);

e is nol a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subjec! o requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

= does nol provide EPA with the
discretionary authorily to address, as
appropriale, disproportionate human
health or environmental effects, using
praclicable and legolly permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

List of Subjects
40 CFR Part 61

Envirenmental protection,
Administrative praclice and procedure,
Air pollution control, Arsenic, Benzene,
Beryllium, Hazardous substances,
Mercury, Intergovernmental relations,
Reporting and recordkeeping
requirements, Vinyl chloride.

40 CFR Pari 63

Environmenlal proleclion,
Administrative practice and procedure,
Air pollution contrel, Hazardous
subslances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Authaority: 42 U.8.C. 7401 el seq.

Dated: July 25, 2018,

Wren Sienger,

Multimedia Division Director, Region 6
IFR Dor., 2018-17130 Filed 8-9-18; B:45 um|
8ILLING CODE 8560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 153
[CMS-9919-P]
RIN 0938-ATES

Patient Protection and Affordable Care
Act; Adoption of the Methodology for
the HHS-Operated Permanent Risk
Adjustment Program for the 2018
Benefit Year Proposed Rule

AGENCY: Cenlors for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).

ACTION: Proposed rule.

SUMMARY: This rule prosmses to adopt
the risk adjustment methodology that
HHS previously established for the 2018
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henefit year. In February 2018, a districi
courl vacated the use of statewide
average premium in the HHS-operaled
risk adjustment methodology for the
2014 through 2018 benefit years. HHS is
proposing to adopt the HHS-operated
risk adjustment methodology lor the
2018 benelit year as established in the
final rules published in the March 23,
2012 Federal Register and the December
22, 2016 Federal Regisler.

DATES: To be assured consideralion,
commenls must be received al one ol
the addresses provided below, no later
than 5:00 p.m. on September 7, 2018.
ADDRESSES: In commenting, please refer
to file code CMS-9919-P. Because ol
stalfl and resource limitations, we cannot
accept comments by lacsimile (FAX)
transmission,

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1, Electronically. You may submit
electronic comments on this regulation
ta hitp://wwiwv.regulations.gov. Fallow
the "*Submil a comment" instructions.

2. By regular mail. You may mail
wrillen comments (o the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Allention:
CMS-9919-P, P.O, Box 8016, Baltimore,
MD 21244-8016.

Please allow sufficient time for mailed
commentls 1o be received before the
close of the comment period.

3. By express or overnight mail. You
may send wrillen comments lo the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Allention: CMS-9919-P, Mail
Stop C4~26-05, 7500 Securily
Boulevard, Baltimore, MD 21244-1850.

For information on viewing public
commenls, see the beginning of the
SUPPLEMENTARY INFORMATION seclion,
FOR FURTHER INFORMATION CONTACT:
Krutika Amin, (301) 492-5153; Jaya
Childiyal, (301) 492-5149; or Adrianne
Patterson, (410) 786-0686.
SUPPLEMENTARY INFORMATION: Inspection
of Public Comments: All comments
received befare the close of the
commenl period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a commenl, We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: hitp://
wwwv.regulations.gov. Follow Lhe search
insiructions on that websile lo view
public comments.
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Comments received timely will also
be available for public inspection as
they are received, generally beginning
approximately 3 weeks afler publication
of a document, at the headguarters of
the Cenlers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Manday
through Friday of each week from 8:30
a.m, o4 p.m, To schedule an
appointment ta view public comments,
phone 1-800-743-3951.

L. Background
A. Legislative and Regulatory Overviegw

The Palient Protection and Alfordabie
Care Act (Pub. L. 111-148) was cnacled
on March 23, 2010; the Health Care and
Education Reconciliation Act of 2010
(Pub. L, 111-152) was enacled on March
30, 2010. These slalules are collectively
referred to as “PPACA" in this
document. Section 1343 of the PPACA
oslablished an annual permanent risk
adjustmen! program under which
payments are collected from health
insurance issuers Lthat enroll relatively
low-risk populations, and payments are
made to health insurance issuers that
enroll relatively higher-risk populations.
Consistent with section 1321(c)(1) of the
PPACA, the Secrelary is responsible for
operaling the risk adjustment program
on behalf of any state that elecled nol
to do so. For the 2018 benelil year, HHS
is rosponsible for operation of the risk
adjustment program in all 50 states and
the District of Columbia,

HHS sets the risk adjustment
methodology thal it uses in slales that
elecl nol 1o operate the program in
advance of each benefit year through a
notice-and-comment rulemaking
process with the intention that issuers
will be able 1a rely on the methodology
to price their plans appropriately (sec 45
CFR 153.320; 76 FR 41930, 41932
through 41933; 81 FR 94058, 94702
(explaining the imporlance of selting
rules ahead of lime and describing
commenls supporting that practice)).

In the July 15, 2011 Federal Register
{76 FR 41929), we published a proposed
rule oullining the framework for the risk
adjustmen! program. We implemented
the risk adjustment program in a final
rule, published in the March 23, 2012
Federal Register (77 FR 17219)
(Premium Stubilization Rule). In the
December 7, 2012 Federal Register (77
FR 73117), we published a proposed
rule oullining the proposed Federally
certified risk adjusiment methodologies
for the 2014 benefil yeor and other
paramelers related lo the risk
adjustmenl program (proposed 2014
Payment Notice). We published the
2014 Payment Notice finsl rule in the

March 11, 2013 Federal Register (7B FR
15409). In the June 19, 2013 Federal
Register (78 FR 37032), we proposed a
modification to the HHS-operaled
methodology related 1o community
rating states. In the October 30, 2013
Federal Register (78 TR 65046), we
finalized the propased modification to
the HHS-operated methodology related
lo community raling states. We
published & correcling amendment to
the 2014 Payment Notice final rule in
the November 6, 2013 Federal Register
(78 FR 66653) 1o address how an
enrollec's age for the risk score
calculation would be determined under
the HHS-operated risk adjustment
methodology.

In the December 2, 2013 Federal
Register (78 FR 72321), we published a
praposed rule outlining the Federally
certified risk adjustment methodologies
for the 2015 benefit year and other
paramelers related to the risk
adjustment program (proposed 2015
Payment Notice). We published the
2015 Payment Notice final rule in the
March 11, 2014 Federal Register (79 FR
13743). In the May 27, 2014 Federal
Register (79 FR 30240), the 2015 fiscal
year sequestration rate for the risk
adjustment program was announced.

In the November 26, 2014 Federal
Register (79 FR 70673), we published a
proposed rule outlining the proposed
Federally certified risk adjustment
methodologies for the 2016 benefit year
and other parameters related to the risk
adjustment program {proposed 2016
Paymeni Notice). We published the
2016 Payment Notice final rule in the
February 27, 2015 Federal Register (80
FR 10749).

In the December 2, 2015 Federal
Register (B0 FR 75487), we published a
proposed rule outlining the Federally
certified risk adjustment methodology
for the 2017 benefit year and other
paramelers relaled o the risk
adjustment program (proposed 2017
Paymen! Notice). We published the
2017 Payment Notice final rule in the
March 8, 2016 Federal Register (81 FR
12204).

In the Seplember 6, 2016 Federal
Register (81 FR 61455), we published a
proposed rule outlining the Federally
certified risk adjustment methodology
for the 2018 benefil year and other
paramelers related 1o the risk
adjustment program {proposed 2018
Payment Nolice). We published the
2018 Payment Nolice final rule in the
December 22, 2016 Federal Register (81
IR 94058),

In the November 2, 2017 Federal
Register (B2 FR 51042), we published a
proposed rule outlining the Federally
cerlified risk adjustment methodology
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for the 2019 benefit year, and to further
promote stable premiums in the
individual and small group markets. We
proposed updales Lo the risk adjusiment
methodology and amendments 1o the
risk adjustment dala validation process
(proposed 2019 Payment Notice). We
published the 2019 Payment Nolice
final rule in the April 17, 2018 Federal
Register (83 FR 16930). We published a
correclion to the 2019 risk adjustment
coelficients in the 2019 Payment Nolice
final rule in the May 11, 2018 Federal
Register (83 'R 21825). On July 27,
2018, consisten! with 45 CFR
153.320(b)(1)(i), we updaled the 2019
benefit year final risk adjustment model
coefficients lo refllect an addilional
recalibration related to an updale to the
2016 enrollee-level EDGE dataset.!

In the July 30, 2018 Federal Registor
(83 FR 36456), we published a [inal rule
that adopled the 2017 benefit year risk
adjustment methodology in the March
23, 2012 Federal Register (77 FR 17220
through 17252) and in the March 8,
2016 Federal Register (81 FR 12204
through 12352). In light of the court
order described below, this final rule
sels forth additional explanation of the
rationale supporting the use of
statewide average premium in the HHS-
operated risk adjustment payment
transfer farmula for the 2017 benefil
year, including the reasons why the
program is operated in a budget neutral
manner. This final rule permilied HHS
to resume 2017 benefit year program
operations, including collection of risk
adjustment charges and distribution of
risk adjustment payments. HHS also
provided guidance as 1o the operation of
the HHS-operated risk adjustment
pragram for the 2017 benefil year in
light of publication of this final rule.?

B. The New Mexico Health Connections
Court's Order

On February 28, 2018, in a suil
brought by the health insurance issuer
New Mexico Health Connections, the
United States District Court for the
District of New Mexico (Lthe district
court) vacaled the use of stalewide
average premium in the HHS-operated
risk adjustment melhodology for the
2014, 2015, 2016, 2017, and 2018
benefit years, The district court
reasoned that HHS had not adequately
explained its decision to adopl a
methodology thal used statewide

1 Sew, Updated 2019 Benefit Year Finol HHS Risk
Adjustment Medel Coeflficients. July 27, 2018
Availablo at hitps://www.cms gov/CCHO/Rosources/
Hegulati d-Cuidance/Dowalods/2019.
Updtd-Final-HIIS-RA-Model-Coefficivnts. pdf.

% Soa, hitps://www.cms.gov/CCIIO/Resources/
Regulati nd-Guid, /Dawnloads/2017-RA-
Final-Rule-Resumption-RAOps. pdf.
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average premium as the cosl-scaling
factor to ensure that amounts collected
from issuers equal the amount of
payments made lo issuers for the
applicable benelit year, that is, a
methodology that maintains the budget
neutrality of the program [or the
applicable benelit year.” The district
court otherwise rejecied New Mexico
Health Connections’ arguments, HHS's
molion for reconsideration remains
pending with the district court.

I1. Provisions of the Proposed Rule

This rule proposes 1o adopt the HHS-
operated risk adjustment methodology
thal was previously published at 81 FR
94058 for the 2018 benefil year with an
additional explanation regarding the use
of statewide average premium and the
budget neuiral nature of the risk
adjustment program. This rule does not
propose to make any changes o the
previously published HHS-operaled risk
adjustment methodelogy lor the 2018
benelil year.

The risk adjustment program provides
payments 1o health insurance issuers
that enrol] higher-risk populations, such
as those with chronic conditions,
thereby reducing incentives for issuers
lo structure their plan benefit designs or
markeling strategies o avoid these
enrollees and lessening the polential
influence of risk selection on the
premiums that issuers charge. Instead,
issuers are expected to set rates based
an average risk and compete based on
plan features rather than selection of
healthier enrollees, The program upplies
lo any health insurance issuer offering
plans in the individual or small group
markels, with the exception of
grandlathered health plans, grou
health insurance coverage descrigcd in
45 CFR 146.145(c), individual health
insurance coverage described in 45 CFR
148.220, and any plan determined nol to
be a risk adjustment covered plan in the
applicable Federally cerlified risk
adjusiment methodology. In 45 CFR
parl 153, subparts A, B, D, G, and H,
HHS established standards for the
administration of the permanent risk
adjustmenl! program. In accordance with
§153.320, any risk adjustment
methodology used by a stale, or by HHS
on behalf of the stale, must be a
Federally certified risk adjustment
methodology.

As stated in the 2014 Payment Notice
final rule, the Federally certified risk
adjusiment methodology developed and
used by HHS in slales thal ¢lect not lo

* Nuw Moxico Health Connections v. United
States Departmuent of Health and Human Services
elal, No. CIV 16=-0878 |B/JHR (D.N.M. 2018}

* Suu the definition for “risk ndjustment covered
plan® ut 45 CFR 152,20,

operate the program is based on the
premise thal premiums for that state
market should reflect the differences in
plan benelits, quality, and officiency—
not the health status of the enrolled
population.® HHS developed the risk
adjustment paymenl transfer formula
that calculates the difference between
the revenues required by a plan based
on the projecied health risk of the plan’s
enrollees and the revenues that a plan
can generate for those enrallees. These
differences are then compared across
plans in the stale market risk pool and
converled 1o a dollar amount based on
the statewide averoge premium, HHS
chase to use statewide average premium
and normalize the risk adjustment
transier formula to reflect stale average
factors so that each plan’s enrollment
characteristics are compared to Lthe state
average and the tolal calculated
paymen! amounts equal total calculated
charges in each state markel risk pool.
Thus, each plan in the risk pool receives
a risk adjustment paymen! or charge
designed lo compensale for risk for a
plan with average risk in o budget
neutral manner. This approach supports
the overall goal of the risk adjustment
program lo encourage issuers Lo rale for
the average risk in the applicable state
markel risk pool, and avoids the
creation of incentives for issuers to
operate less efficienlly, set higher
prices, develop benefit designs or create
marketing strategies 1o avoid high-risk
enrollees. Such incentives could arise if
HHS used each issuer's plan's own
premium in the payment transfer
formula, instead of statewide average
premium,

As explained above, the district court
vacaled the use of statewide average
premium in the HHS-operated risk
adjustment methodology for the 2014
through 2018 bencfil years on the
ground that HHS did not adequately
explain its decision to adopl that aspect
of the risk adjusiment methodology. The
district court recognized that use of
statewide average premium maintained
the budget neutrality of the program, but
concluded that HHS had nol adequately
explained the underlying decision to
adop! a methodaology that kept the
program budget neutral, that is, that
ensured that amounis collected from
issuers would equal payments made to
issuers for the applicable benefil year.
Accordingly, HHS is providing
additional explanation herein,

Firsl, Congress designed the risk
adjustment program to be impiemented
and operaled by slales if they chose to
do so. Nothing in seclion 1343 of tha
PPACA requires a slale 1o spend ils own

*Sow 78 FR 15400 ol 15417
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funds on risk adjustment payments, or
allows HHS to impose such a
requirement. Thus, while section 1343
may have provided leeway for slales to
spend additional funds on the program
il they voluntarily chose to do so, HHS
could not have required such additional
funding,

Second, while the PPACA did not
include an explicil requirement that the
risk adjustment program be operated in
a budgel neutral manner, il also did nol
prohibit HHS from designing the
program in thal manner. In fact,
nlthough the statutory provisions for
many other PPACA programs
appropriated or authorized amounts 1o
be appropriated from the U.S. Treasury,
or provided budgel authority in advance
of appropriations,® the PPACA neither
authorized nor appropriated additional
funding for risk adjustment paymenis
beyond the amount of charges paid in,
nor authorized HHS o obligate itself for
risk adjustment payments in excess of
charges collecled.” Indeed, unlike the
Medicare Part D statute, which
expressly authorizes tho nppropriation
of funds and provides budgel authority
in advance of appropriations to make
Parl D risk-adjusted payments, the
PPACA’s risk adjustment stalule makes
no reflerence 1o addilional
appropriations.? Because Congress
omitted from the PPACA any provision
appropriating independent funding or
creating budgel authority in advance of
an appropriation for the risk adjusiment
program, HHS could not—absent
another source of appropriations—have
designed the program in a way that
required payments in excess of
colleclions consistent with binding
appropriations law. Thus, as a practical
matter, Congress did not give HHS
discrelion to implement a program Lhat
was not budget neutral,

Furthermore, if HHS elecled 1o adopt
a risk adjustment methodology that was
contingent on appropriations from

" For examples of PFACA provisions
oppropriating funds, see PPACA secs, 1101(g)(1).
1311{a)(1), 1322(g), 1323(c). For examples of
PPACA provisions authurizing the sppropristion of
funds, see PPACA svcs. 1002, 2705(1), 27006(u),
3013(c), 3015, 3504{b), 3505{a)(5), 3505(b), 1506,
3509(0)(1), 3508(b), 3509(u}, 3509(1), 3508(g). 3511,
4003(n). 4003(b), 4004(}). 4101(h), 4102(a), 4102(c),
4102(d)(1)(C). 4102(d){a), 4201(f), 4202[a)(5),
4204(b), 4206, 4302(s), 4104, 4305(a), 4305(c),
5101{h), 5102(¢), 5103{u)(3), 5203, 5204, 5206(b).
5207, 5208(b), 5210, 5301, 5302, 5303, 5314,
5305(a), 5300(n), 5307(u), and 5309{h).

7 Sea 42 U.S.C. 18063,

¥ Compary 42 U.S.C. 18063 (fulling lo spocify
source of funding other thun risk adjustmont
charges), with 42 U.5.C. 1395w-118(c)(3)
(authorizing sppropristions for Medicare Pan D risk
adjusted payments); 42 U.S.C. 1295w-115{u)
{vstublishing “*budgel authority in edvance of
sppropriations Acts" for risk sdjustud payments
undur Medicure Part D),
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Cangress through the annual
appropriations process, thal would have
crealed uncertuinly for issuers regarding
the smount of risk adjustment payments
they could expect for a given benefit
year. That uncertainty would have
undermined one of the central
objectives of the risk adjustment
program, which is lo assure issuers in
advance that they will receive risk
adjustment payments if, for the
applicable benefit year, they enroll
higher-risk population compared to
other issuers in the state market risk
pool. The budget-neutral framework
sproads the costs of covering higher-risk
enrollees across issuers throughoul a
given state markel risk pool, thereby
reducing incenlives for issuers 1o engage
in risk-avoidance techniques such as
designing or markeling their plans in
ways that tend to attract healthier
individuals, who cost less o insure.
Mareover, relying on each year's
budget process for appropriation of
additional funds to HHS that could be
used to supplemeni risk adjustment
transfers would have required HHS lo
delay setting the paramelers for any risk
adjuslment payment proration rates
until well alter the plans were in effect
for the applicable bencefit year. Any
later-authorized program management
appropriations made 1o CMS, moreover,
were nol intended to be used lor
supplementing risk adjustment
paymenls, and were allocated by the
agency for other, primarily
adminisirative, purposes.” Without the
adoption of a budgel-neutral framework,
HHS would have nceded to assess a
charge or otherwise collect additional
funds, or prorale risk adjustment
payments to balance the calculated risk
adjustment transfer amounts. The
resulling uncertainty would have
conflicted with the overall goals of the
risk ndjustment program—to stabilize
premiums and 1o reduce incentives for
issuers Lo avoid enrolling individuals
with higher than average actuarial risk.
In ligﬁl of the budgel neutral
framework discussed sbove, HHS also

Y1 hus boen suggested that the annual lump sun
approprintion e CMS for program munagement was
potumtially uvailuble for risk adjustmen paymenis.
The lump sum appragristion lor sach year was not
e lod wniil nfter the applicable rule announcing
puymcenty for thu npplicalile benelit year. Moreovor,
HUS doss not believa Uit the lump sum b4 legolly
uviltable for risk ud) puymoents. As the
undorlying budget requusts refloct. the annual lump
sum was for progrom inanogemunt expensss, such
us adminisitative vosts for various CMS programs
such as Medicald, Medicare, the Children’s Heulth
Insurunce Progrom, ond the PPACA s § ]

chose nol lo use a different parameter
for the payment transfer formula under
the HHS-operated methodology, such as
each plan's own premium, thal would
not have automatically achieved
equality between risk adjustment
puyments and charges in each benefit
year. As set forth in prior discussions,!?
use of the plan’s own premium or a
similar parameter would have required
the application of a balancing
adjustment in light of the program's
budget neutrality—either reducing
payments to issuors owed a payment,
increasing charges on issuers due a
charge, or splitling the difference in
some fashion belween issuers owed
payments and issuers assessed charges.
Such adjustments would have impaired
the risk adjustmenl program's goals, as
discussed above, of encouraging issuers
lo rate for the average risk in the
applicable stale markel risk pool, and
avoiding the creation of incenltives for
issuers to operale less efficiently, set
higher prices, or develop benefil designs
or creale markeling stralegies lo avoid
high-risk enrollees. Use of an after-the-
lact balancing adjustment is also less
predictable for issuers than a
methodology that can be calculated in
advance of a benefit year. Such
predictabilily is importont to serving the
risk adjustment program's goals of
premium stabilization and reducing
issuer incentives lo avoid enrolling
higher-risk populations. Additionally,
using a plan's own premium lo scale
transfers may provide additional
incentive for plans with high-risk
enrollees ta increase premiums in order
to receive additional risk adjustment
paymenls. As noted by commenters (o
the 2014 Payment Notice proposed rule,
transfers may be more volatile from year
1o year and sensitive lo anomalous
premiums if they were scaled to a plan's
own premium instead of the slatewide
average premium. In the 2014 Payment
Notice final rule, we noted that we
received a number of comments in
supporl of our proposal 1o use sialewide
average premium as the basis for risk
adjustment transfers, while some
commenlers expressed a desire for HHS
io use a plan's own premium. HHS
addressed those comments by
reiteraling that we had considered the
use of a plan’s own premium instead of
slatewide average premium and chose lo
use statewide average premium, as this
approach supports the overall goals of
the risk adjusiment program lo

murkol ref nol for the program puyments
thumuelves. CMS would huve olectod to use the

10 8y for oxemple, Seplembor 12, 2011, Risk
Adjustment impl tation lssuss. White Paper,

lump suin for these important progs
uxpenses even If CMS had discrolion (o use all or
purt of the Jusip sum lor risk adjustmont payments,

Filus!Downl,
web.pdf.

avuiluble ol Attps:/fwivw.cms gov/CCHO/Resources/
ol )

! b | Gl ek P
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encourage issuers lo rate for Lthe average
risk in the applicable slale market risk
peol, and avoids the creation of
incentives for issuers to employ risk-
avoidance techniques.

Although HHS has not yet calculated
risk adjustment payments and charges
for the 2018 benefit year, immediate
adminislrative action is imperative to
maintain the stability and prediclability
in the individual and small group
insurance markets. This proposed rule
would ensure that collections and
payments may be made for the 2018
benefit year in a timely manner.
Without this administrative aclion, the
uncertainty related 1o the HHS-operated
risk adjustment methodology for the
2018 benelil year could add uncertainty
1o the individual and small group
markets, as issuers are now in the
process of delermining the extent of
their market participation and the rates
and benefit designs for plans they will
offer for the 2018 benefil year. Issuers
fila rates for the 2019 benefit year
during the summer of 2018, and if there
is uncertainty as to whether payments
for the 2018 benefil year will be made,
there is a serious risk that issuers will
substantially increase 2019 premiums to
accounl for the uncompensated risk
associaled with high-risk enrollees.
Consumers enrolled in certain plans
could see a significant premium
increase, which could make coverage in
those plans particularly unaffordable for
unsubsidized enrollees. Furthermore,
issuers are currently making decisions
on whether to offer qualified health
plans (QHPs) through the Exchanges for
the 2019 benefit year, and, lor the
Federally-facilitated Exchange (FFE),
this decision must be made before the
August 2018 deadline to [inalize QHP
agreements, In states with limited
Exchange options, a QHP issuer exit
would reslricl consumer choice, and pul
additional upward pressure on
Exchange premiums, thereby increasing
the cost of coverage for unsubsidized
individuals and federal sponding for
premium tax credits. The combination
of these effects could lead to significant,
involuntary coverage losses in cerlain
state market risk pools,

Additionally, HHS's failure 1o make
timely risk adjustment payments could
impact the solvency of plans providing
coverage to sicker {and costlier) than
average enrollees that require the influx
of risk adjustment payments to continue
operations, When stale regulators
dotermine issuer solvency, any
uncertainty surrounding risk adjustment
transfers jeopardizes regulators’ ability
o make decisions thal protect
consumers and supporl tho long-term
health of insurance markets.
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In light of the district court’s decision
{o vacate the use of slatewide average
premium in the risk adjustment
methodology on the ground that HHS
did nat adequately explain its decision
to adopt that aspect of the methodology,
we offer an additional explanation in
this rule and are proposing to maintain
the use of stalewide average premium in
the applicable state market risk pool for
the paymenl lransfer formula under the
HHS-operated risk adjustment
methodology for the 2018 benefit year.
Therefore, HHS proposes to adopl the
methodology previously established for
the 2018 benefit year in the Federal
Register publications cited above that
applies to the calculation, collection
and payment of risk adjustment
transfers under the HHS-operated
methodology for the 2018 benefit year.
This includes Ihe adjusiment to the
statewide average premium, reducing it
by 14 percent, lo account far an
eslimated proportion of administrative
cosls that do not vary wilh claims.?* We
seek comment on the propasal to use
Ihe statewide average premium.
However, in order lo protect the settled
oxpectalions of issuers that structured
their pricing and offering decisions in
ruliance on the previously promulgated
2018 benelit year methodology, ail other
aspects of lhe risk adjustmenl
methodology are outside of the scope of
this rulemaking, and HHS does nol seck
commeni on lhese finalized aspects.

111, Collection of Information
Requirements

This decument does nol impose
information collection requirements,
that is, reporting, recordkeeping, or
third-party disclosure requirements.
Consequently, (here is no need for
review by the Office of Management and
Budget under the authority of the
Paperwork Reduction Acl of 1995 (44
U.8.C. 1501, el seq.).

IV. Regulatory Impact Analysis
A, Statement of Need

This rule proposes to maintain
slalewide average premium as the cosl-
scaling [nctor in the HHS-operated risk
adjusiment methodology and continue
the operation of the program in a budget
neutral manner for Lthe 2018 benefit year
{o protecl consumiers from the eflects of
adverse selection and premium
increases due to issuer uncerlainty. The
Premium Stabilization Rule, previous
Payment Nolices, and other rulemakings
noted above provided delail on the
implementation of the risk adjustment
program, including the specific

10 Sew B1 FR Y4058 ot 04089,

Enrnmmers applicable for the 2018
enefit year.

B. Overall Impact

We have examined the impacl of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L, 96—
154), section 1102(b} of the Social
Security Act, section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub, L. 104-4),
Executive Order 13132 on Federalism
(August 4, 1999), the Congressional
Review Act (5 U.S.C. 804(2)), and
Execulive Order 13771 on Reducing
Regulation and Controlling Regulatory
Costs. Execulive Orders 12866 and
13563 direct agencies lo assess all costs
and benefits of available regulatory
allernatives and, if regulation is
necessary, lo select regulatory
approaches thal maximize net benefits
(including polential economic,
environmental, public health and safetly
effects, distributive impacts, and
equilty). A regulatory impact analysis
{RIA) mus! be prepared for major rules
with economically significant effects
($100 million or more in any one year),

OMB has determined that this
proposed rule is “"economically
significant” within the meaning of
section 3{0){1) of Executive Order 12868,
because it is likely lo have an annual
elfect of $100 million in any 1 year. In
addition, for the reasons noled above,
OMB has determined thal this is a major
rule under the Congressionnl Review
Acl,

This praposed rule offers further
explanation of budget neutrality and the
use of stalewide average premium in the
risk adjustment payment transfer
formula when HHS is operating the
permanent risk adjustment program
gstablished in section 1343 of the
PPACA on behalf of a state for the 2018
benefit year. We note that we previously
estimated transfers associated with the
risk adjustment program in the Premium
Stabilizalion Rule and the 2018
Paymen! Naotice, and that the provisions
of this proposed rule do nol change the
risk adjustment lransfers previously
estimated under the HHS-operated risk
adjustment methodology established in
those final rules. The approximate
estimated risk adjustment transfers for
the 2018 benefit year are $4.8 billion. As
such, we also incorporale into this
proposed rule the RIA in the 2018
Paymont Notice proposed and final
rules.
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V. Response to Comments

Because of the large number of public
commenis we normally receive on
Federal Register documents, we are nol
able 1o acknowledge or respond to them
individually. We will consider all
comments we receive by the dole and
lime specified in the DATES section of
this proposed rule, and, when we
proceed with a subsequent document,
we will respond lo the comments in the
preamble to thal document.

Dated: July 30, 2018.

Seema Verma,
Administrator, Cenlers for Medicare &
Medicaid Services.
Dated: August 2, 2018.
Alex M. Azar 11,

Secretary, Department of Health and Human
Services

|FR Dow. 2018-17142 Filed 8-8-14; 4:15 pmn|
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 11
[PS Docket Nos. 15-84, 15-81; FCC 18—
94]

Emergency Alert System; Wireless
Emergency Aleris

AGENCY: Federal Communications
Commission.

ACTION: Further molice of proposed
rulemaking,

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) seeks commen! on
whether additional alert reporting
measures are needed; whc(ﬂcr State
EAS Plans should be required 1o include
procedures Lo help prevent false alerts,
or lo swiftly mitigale their consequences
should a false alert occur; and on faclors
that might delay or prevent delivery of
Wireless Emergency Alerts (WEA) to
members of the public and measures the
Commission could take 1o address
inconsistent WEA delivery.

DATES: Comments are due on or belore
September 10, 2018 and reply
comments are due on or before October
9, 2018.

ADDRESSES: You may submil comments,
identified by PS Docket Nos. 15-94, 15-
91 by any of the following methods:

¢ Federal eRulemaking Portal: hitp://
www.regulalions.gov. Follow the
instructions for submitling comments.

» Federal Communications
Commission's Website: hiip://
www.fee.gov/ecfs/. Follow Lhe
instructions for submilling comments.
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Final rule

§380.10 [Corrected]
m 2, On page 61125, in the third column,
in §380.10, in paragraph (a)(2),
**$0.0019" is corrected lo read
*$0.0018".

Dated: December 3, 2018.
David R. Strickler,
Copyright Royalty Judge.
IFR Dog. 2018-26006 Filed 12-7-18; 8°45 um|
BILLING CODE 1410-72-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 153
[CMS-3919-F)
RIN 0938-ATE6

Patient Protection and Affordable Care
Act; Adoption of the Methodology for
the HHS-Operated Permanent Risk
Adjustment Program for the 2018
Benefit Year Final Rule

AGENCY: Cenlers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).

ACTION: Final rule.

SuMMARY: This final rule adopts the
HHS-operated risk adjustment
methodology for the 2018 benefit year,
in February 2018, a districl court
vacated the use ol statowide average
premium in the HHS-operated risk
adjusimenl methodology for the 2014
through 2018 benefit years. Following
reviaw of all submitled comments to the
proposed rule, HHS is adopting for the
2018 benefil year an HHS-operated risk
adjustment methodology that utilizes
the statewide average premium and is
operated in a budgel-neutral manner, as
established in the final rules published
in the March 23, 2012 and the December
22, 2016 editions of the Federal
Register.

DATES: The provisions of this final rule
are effective on February 8, 2019,

FOR FURTHER INFORMATION CONTACT:
Abigail Walker, (410) 786~-1725; Adam
Shaw, (410) 786~1091; Jaya Childiyal,
(301) 492-5149; or Adrianne Patlerson,
(410) 786-0686.

SUPPLEMENTARY INFORMATION:

1. Background
A. Legislative and Regulatory Overview

The Patient Prolection and Affordable
Care Act (Pub, L. 111-148) was enacled
on March 23, 2010; the Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111~152) was cnacted on March

30, 2010, These statutes are collectively
referred to as “PPACA" in this final
rule. Section 1343 of the PPACA
established an annual permanent risk
adjustment program under which
payments are collecled from health
insurance issuers that enroll relatively
low-risk populations, and payments are
made lo health insurance issuers that
enroll relatively higher-risk populations.
Consistent with seclion 1321(c)(1) of the
PPACA, the Secretary is respensible for
operating the risk adjustment program
on behalf of any state that elects nol to
do so. For the 2018 benefit year, HHS

is responsible for operation of the risk
adjustment program in all 50 states and
the District of Columbia,

HHS sets the risk adjustment
methodology that it uses in stales that
slect not to operate risk adjusiment in
advance of each benefit year through a
nolice-and-commenl rulemaking
process with the intention that issuers
will be able to rely on the methodology
lo price their plans appropriately (see 45
CI'R 153.320; 76 FR 41930, 41932
through 41933; 81 FR 94058, 84702
(explaining the importance of setling
rules ahead of time and describing
comments supporting that practice)).

In the July 15, 2011 Federal Register
(76 FR 41929), we published a proposed
rule outlining the framework for the risk
adjustmen! program. We implemented
the risk adjustment program in a final
rule, published in the March 23, 2012
Federal Register (77 FR 17219)
(Premium Stabilization Rule). In the
December 7, 2012 Federal Register (77
FR 73117), we published a proposed
rule outlining the proposed Federally
cerlified risk adjustment methodologies
for the 2014 benefit year and other
paramelers relaled to the risk
adjustment program (proposed 2014
Payment Notice). We published the
2014 Payment Notice fingl rule in the
March 11, 2013 Federal Register (78 FR
15409). In the June 19, 2013 Federal
Register (78 FR 37032), we proposed a
modification to the HHS-operaled risk
adjustment methodology related to
communily rating states. In the October
30, 2013 Federal Register (78 FR
65046), we finalized this proposed
modification related o community
rating slates, We published a correcting
amendment lo the 2014 Payment Notice
final rule in the November 6, 2013
Federal Register (78 FR 66653) to
address how an enrollee's age for the
risk score calculation would be
determined under the HHS-operated
risk ndjustment methodology.

In the December 2, 2013 Federal
Register (78 FR 72321), we published a
proposed rule outlining the Federally
cerlified risk adjustment methodologies
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for the 2015 benefit year and other
paramelers relaled to the risk
adjustment program (proposed 2015
Paymont Notice). We published the
2015 Payment Notice final rule in the
March 11, 2014 Federal Register (79 FR
13743). In the May 27, 2014 Federal
Register (79 FR 30240), the 2015 fiscal
year sequestralion rate for the risk
adjustment program was announced,

In the November 26, 2014 Federal
Register (79 FR 70673), we published a
proposed rule outlining the proposed
Federally certified risk adjustment
methodologies for the 2016 benefil year
and other parameters relaled to the risk
adjustment program (proposed 2016
Paymenl Natice). We published the
2016 Paymenl Nolice final rule in the
February 27, 2015 Federal Register (80
FR 10749).

In the December 2, 2015 Federal
Register (80 FR 75487), we published a
proposed rule outlining the Federally
certified risk adjustment methodology
for the 2017 benefit year and other
parameters related to the risk
adjustment program {proposed 2017
Payment Notice). We published the
2017 Payment Notice linal rule in the
March 8, 2016 Federal Register (81 FR
12204).

In the September 6, 2016 Federal
Register (81 FR 61455), we published
proposed rule oullining the Federally
certified risk adjustment methodology
for the 2018 benefit year and other
parameters related o the risk
adjusiment program (proposed 2018
Payment Nolice), We published the
2018 Payment Notice final rule in the
December 22, 2016 Federal Register (81
FR 94058),

In the November 2, 2017 Federal
Register (82 FR 51042), we published a
proposed rule outlining the federally
certified risk adjustment methodology
for the 2019 benefit year, In that
proposed rule, we proposed updales lo
the risk adjustment methodology and
amendments to the risk adjustmen| data
validation process (proposed 2019
Payment Notice). We published the
2019 Payment Notice final rule in the
April 17, 2018 Federal Register (83 FR
16930). We published a correction to the
2019 risk adjustment coefficients in the
2019 Payment Notice final rule in the
May 11, 2018 Federal Register (83 FR
21925). On July 27, 2018, consistent
with §153.320(b)(1)(i), we updated the
2019 benelit year final risk adjustment
model coefficients to reflect an
additional recalibration related 1o an
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update to the 2016 enrollee-level EDGE
dalasel.?

In the July 30, 2018 Federal Register
(83 FR 36456), we published a final rule
that adopted the 2017 benefit year HHS-
operaled risk adjustment methodology
sel forth in the March 23, 2012 Federal
Register (77 FR 17220 through 17252)
and in the March 8, 2016 Federal
Register (81 FR 12204 through 12352).
The final rule provided an additional
explanation of the rationale for use of
statewide average premium in the HHS-
operaled risk adjustment stale paymenl
transfer formula for the 2017 benefit
year, including why the program is
operaled in a budget-neutral manner.
That final rule permitted HHS 1o resume
2017 benefit year program operations,
including collection of risk adjustment
charges and distribution of risk
adjustment payments. HHS also
provided guidance as to the operation of
the HHS-operated risk adjusiment
program for the 2017 benefit year in
light of publication of the final rule.?

In the August 10, 2018 Federal
Register (83 FR 39644), we published
the proposed rule cancerning the
adoplion of the 2018 benefil year HHS-
operaled risk adjusiment methodology
sel forth in the March 23, 2012 Federal
Register (77 FR 17220 through 17252)
and in the December 22, 2016 Federal
Register (81 FR 54058 through 94183).

B. The New Mexico Health Connections
Court's Order

On February 28, 2018, in a suil
brought by the health insurance issuer
New Mexico Health Connections, the
United Stales District Court for the
District of New Mexico (the district
courl} vacated the use of stalewide
average premium in the HHS-operaled
risk adjustment methodology for the
2014, 2015, 2016, 2017, and 2018
benefit years. The district court
reasoned that HHS had nol adequately
explained its decision lo adopl a
methodology that used slalewide
average premium as the cost-scaling
factor 1o ensure that the amount
collected from issuers equals the
amounl of paymenls made lo issuers for
the applicable benefit year, that is, a
methodology that maintains the budgel
neuirality of the HHS-operated risk
adjustment program for the applicable
benefit year.? The district court

' Sww Updated 2019 Benefil Year Final HHS Risk
Adjustmunt Model Coufficients. July 27, 2018,
Availublu ut hitps://www.cms gov/CCHIO/Rusources/
Regulations-und-Guidance/Downloads/2619-
Updtd-Final-HHS-RA-Model-Confficients pdyf.

2 Sun hitps:/iwww.ems gov/CCHO! Resources/
Reguiations-and-Guidance/Downloads/2017-1A-
Final-Ruly Resumption-NAOps. pdf.

3 Now Muxico Heolth C jons v. United
Stalas Dapartmont of Health and Human Services

olherwise rejected New Mexico Health
Connections’ arguments,

C. The PPACA Risk Adjustment
Program

The risk adjustment program provides
payments lo health insurance plans that
enroll populations with higher-than-
average risk and collects charges from
plans that enrall populations with
lower-lhan-average risk. The program is
intended lo reduce incentives for issuers
to structure their plan benelit designs or
markeling strategies 1o avoid higher-risk
enrollees and lessen the potential
influence of risk selection on the
premiums that plans charge. Instead,
issuers are expected lo set rates based
on average risk and compete based on
plan features rather than selection of
healthier enrollees. The program applies
to any health insurance issuer offering
plans in the individual, small group and
merged markets, with the exception of
grandfathered health plans, grou
health insurance coverage described in
45 CFR 146,145(c), individual health
insurance coverage described in 45 CFR
148.220, and any plan determined not lo
be a risk adjustment covered plan in the
applicable Federally certified risk
adjustment methodology* In 45 CFR
part 153, subparts A, B, D, G, and H,
HHS established standards for the
administration of the permanent risk
adjustment program. In accordance with
§153.320, any risk adjustment
methodology used by a state, or by HHS
on behalf of the state, must be a
federally cerlified risk adjustment
malhodult:!;y.

As stated in the 2014 Payment Notice
final rule, the federally certified risk
adjustiment methedology developed and
used by HHS in states that elect not lo
operate a risk adjustmen! program is
based on the premise that premiums for
that state market should reflect the
differences in plan benefits and
efficiency—nol the health status of the
enrolled population.s HHS developed
the risk adjustment state payment
transfer formula that calculates the
difference between the revenues
required by a plan based on the
projected health risk of the plan's
enrollees and the revenues thal the plan

vt al., No. CIV 16-0878 JB/[HR (D.N.M. Feh 28,
2018). On Murch 28, 2018, HHS flled o motion
requesting that the district court ruconsider its
decision, A hearing oo the matien for
reconsideration wus hald on June 21, 2018 On
October 19, 2018, the court denled HHS's motion
Tor reconsideration. See New Maxico Heolth
Connuctionys v. United States Dopartment of Health
ond Human Survices o al, No, CIV 16-0878 JB/JHR
[D.N.M. Oct, 19, 2018),

4 Sev the definition for "'risk adjustment covered
plan” ot §153.20,

* Seo 78 FR ol 15417,
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can generale for those enrollees. These
differences are then compared across
plans in the stale market risk pool and
converted 1o a dollar amount based on
the statewide average premium. HHS
chose to use statewide avernge premium
and normalize the risk adjustment slate
payment transfer formula to rellecl stale
average factors so that each plan's
enrollment characleristics are compared
to the state average and the tolal
calculated payment amounts equal lotal
calculated charges in each slate market
risk poal. Thus, each plan in the state
market risk pool receives a risk
adjustmen! payment or charge designed
to compensale for risk for a plan with
average risk in a budget-neutral manner.
This approach supports the overall goal
of the risk adjustment program to
encourage issuers to rate for the average
risk in the applicable state markel risk
pool, and mitigales incentives for
issuers 1o operale less efficiently, set
higher prices, or develop benefit designs
or creale marketing strategies lo avoid
high-risk enrollees. Such incentives
could arise if HHS used each issuer’s
plan’s own premium in the state
payment transfer formula, instead ol
statewide average premium.

I, Provisions of the Proposed Rule and
Analysis of and Respenses to Public
Comments

In the August 10, 2018 Federal
Register (83 FR 39644), we published a
proposed rule that proposed o adopt
the HHS-operated risk adjustment
methodology as previcusly established
in the March 23, 2012 Federal Register
(77 FR 17220 through 17252) and the
December 22, 2016 Federal Register (81
FR 94058 through 94183) [or the 2018
benefit year, with an additional
explanation regarding the use of
slatewide average premium and the
budget-neutral nature of the HHS-
operated risk adjustment program. We
did not propose 1o make any changes 1o
the previously published HHS-operated
risk adjusimenl methodology for the
2018 benefit year.

As explained above, the dislrict court
vacated the use of statewide average
premium in the HHS-operated risk
adjustment methodology for the 2014
through 2018 benefil years on the
grounds that HHS did not adequately
explain ils decision to adopl that aspect
of the risk adjustment methodology. The
districl courl recognized that use of
slalewide average premium maointained
the budget neutrality of the program, but
concluded that HHS had not adequately
explained the underlying decision lo
adopl a methodology thal kepl the
program budgel neulral, that is, a
methodology that ensured that amounts
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collected from issuers would equal
payments made lo issuers for the
applicable benefil year. Accordingly,
HHS provided the additional
explanation in the proposed rule.

As explained in the propesed rule,
Congress designed the risk adjustmenl
program lo be implemented and
operated by states if they chose to do so.
Nothing in seclion 1343 of the PPACA
requires a slate lo spend ils own funds
on risk adjustment payments, or allows
HHS to impose su.::ﬁ| a requirement.
Thus, while section 1343 may have
provided leeway for states to spend
additional funds on their programs if
they voluntarily chose lo do so, HHS
could not have required such additional
I'undin%.

We also explained that while the
PPACA did not include an explicil
requirement that the risk adjustment
program be operated in a budgei-neutral
manner, HHS was constrained by
approprialions law 1o devise a risk
adjustment methodology that could be
implemented in a budgel-neutral
fashion. In fact, although the statulory
provisions for many other PPACA
programs appropriated or authorized
amounts to be appropriated from the
U.S. Treasury, or provided budget
authority in advance of appropriations,*
the PPACA neither authorized nor
appropriated additional funding for risk
adjustment ﬂaymenls beyond the
amount of charges Eaid in, and did not
authorize HHS to obligate itself for risk
adjusiment payments in excess ol
charges collected.” Indeed, unlike the
Meodicare Part D statute, which
oxpressly authorized the appropriation
of funds and provided budge! authority
in advance of appropriations to make
Part D risk-adjusled payments, the
PPACA's risk adjustment slatute made
no reference to additional
approprialions.? Because Congress
omilted from the PPACA any provision
approprialing independent funding or

For pxamples of PPACA provisions
appropriating funds, sve PPACA secs. 1101(g)(1).
1311(a)(1), 1322(g), und 1323(c). For examples of
PPACA provisions authorizing the appropriation of
funds, ses PPACA sucs, 1002, 2705(f), 2706(s),
3013(c), 3015, 3504(h). 3505(a)(5), 3505(b). 3506,
3509(a)(1), 3508(b), 3509(e), 3500(1). 3500(g), 3511,
4003({s}, 4003(b), 4004(}), 4101(b}, 4102(a), 4102{c},
4102(d)(1)(C). a102(d)(4), 4201({}. 4202{u)}(5),
4204(b), 4208, 4302(n), 4304, 4305(a), 4305(c),
5101(h), 5102(e), 5103(0)(3). 5203, 5204, 5206(b),
5207, 5208(h), 5210, 5301, 5302, 5303, 5304,
5305(a), 5306{n), 5307(a), and 5309(b).

7 See 42 U.S.C. 18063,

"Compare 42 U.S,C. 14063 {lailing to specily
source of funding vthuer then risk adjustment
churges), with 42 U.S.C. 1385w-116(c){3)
{suthaorizing appropriations for Medicars Part D risk
adjusted payments); 42 U.5 C. 1305w-115[a)
(establishing "budget sulhority In ad of
appropriations Acts” for Medicare Part D risk
adjusted puymonis).

creating budget authority in advance of
an appropriation for the risk adjustment
program, we explained that HHS could
not—absent another source of
appropriations—have designed the
program in a way that required
payments in excess of collections
consistent with binding appropriations
law, Thus, Congress did not give HHS
discretion lo implement a risk
adjustment program that was not budget
neutral,
Furthermore, the proposed rule
explained that if HHS elecied 1o adopt
a risk adjustment methodology that was
conlingent on appropriations from
Congress through the annual
apprapriations process, that would have
crealed uncertainty for issuers regarding
the amount of risk adjustment payments
they could expect for a given benefit
year. That uncertainty would have
undermined one of the central
objectives of the risk adjustment
program, which is lo stabilize premiums
by assuring issuers in advance that they
will receive risk adjustment payments
if, for the applicable benefit year, they
enroll a higher-risk population
compared lo other issuers in the state
market risk pool. The budget-neutral
framework spreads the costs of covering
higher-risk enrollees across issuers
throughout a given stale market risk
pool, thereby reducing incentives for
issuers to engage in risk-avoidance
techniques such as designing or
markeling their plans in ways that lend
to attract healthier individuals, whao cost
less lo insure.
Moreover, the proposed rule noted

that relying on each year's budget

rocess for appropriation of additional
unds to HHS that could be used o
supplement risk adjustment lransfers
would have required HHS o delay
setling the paramelers for any risk
adjustment payment proration rates
until well after the plans were in effect
for the applicable benefit year. The

roposed rule also explained that any
ater-authorized program management
appropriations made lo CMS were notl
intended o be used for supplementing
risk adjustment payments, and were
allocated by the agency for other,
primarily administrative, purposes.
Specilically, it has been suggested thal
the annual lump sum appropriation 1o
CMS for program management (CMS
Program Management account) was
potentially available for risk adjustment
payments, The lump sum appropriation
for each year was not enacted until after
the applicable rule announcing the
HHS-operated methodology for the
applicable benefit year, and therefore
could not have been relied upon in
promulgating that rule. Additienally, as
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the underlying budget requests reflect,
the CMS Program Management account
was intended for program management
expenses, such as administrative costs
for various CMS programs such as
Medicaid, Medicare, the Children's
Health Insurance Program, and the
PPACA’s insurance markel reforms—not
for the program payments under those
programs. CMS would have elected to
use the CMS Program Management
account for these important program
managemenl expenses, rather than
program payments for risk adjustment,
even if CMS had discretion to use all or
parl of the lump sum for such program
payments. Without the adoption of a
budgel-neuiral framework, we explained
that HHS would have needed lo assess
a charge or otherwise collect additional
funds, or prorale risk adjustment
payments to balance the calculated risk
adjustment transfer amounts. The
resulling uncertainty would have
conflicted with the overall goals of the
risk adjustment program—to slabilize
premiums and to reduce incentives for
issuers to avoid enrolling individuals
with higher-than-average acluarial risk.
In light of the budget-neutral
framework discussed above, the
proposed rule explained that we also
chose not lo use a different parameter
for the state payment transfer formula
under the HHS-operated methodology,
such as each plan's own premium, that
would not have oulomatically achieved
equality between risk adjustment
payments and charges in each benefit
year. As set forth in prior discussions,*
use of the plan's own premium or a
similar parameter would have required
the nppﬁcaiion of a balancing
adjustment in light of the program'’s
budget neutrality—either reducing
payments lo issuers owed a payment,
increasing charges on issuers due a
charge, or splitting the difference in
some fashion between issuers owed
payments and issuers assessed charges.
Using a plan’s own premium would
have frustrated the risk adjustment
program's goals, as discussed above, of
encouraging issuers to rate for the
average risk in the applicable state
market risk pool, and avoiding the
creation of incentives for issuers Lo
operale less efficiently, set higher
prices, or develop benelfil designs or
creale marketing strategies to avoid
high-risk enrollees, Use of an after-the-
facl balancing adjustment is also less
prediclable for issuers than a

9 S¢0 for example, Seplember 12, 2011, Risk
Adj t Impl tation Issues White Poper,
available at https://vavw.cms.gov/CCII0/Resources/
Files/Downloads/riskadjustment_whitepaper_
web.pdf
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methodology thal is established before
the benefit year. We explained that such
predictability is important o serving the
risk adjustment program's goals of
premium stabilization and reducing
issuer incentives 1o avoid enrolling
higher-risk populations.

Additionally, the proposed rule noted
that using a plan's own premium to
scale transfers may provide additional
incentives for plans with high-risk
enrollees to increase premiums in order
1o receive higher risk adjustment
paymenls. As noted by commenters to
the 2014 Payment Notice proposed rule,
transfers also may be more volatile from
year to year and sensitive lo anomalous
premiums if they were scoled to a plan's
own premium instend of the slatewide
average premium. In the 2014 Paymenl
Notice final rule, we noted that we
received a number of comments in
support of our proposal to use statewide
average premium as the basis [or risk
adjustment transfers, while some
commenters expressed a desire for HHS
to use a plan's own premium.!? HHS
addressed those comments by
reiterating thal we had considered the
use of a plan’s own premium, but chose
lo use slatewide average premium, as
this approach supports the overall goals
of the risk adjustment program to
encourage issuers o rate for the average
risk in the applicable state market risk
pool, and avoids the creation of
incenlives for issuers to employ risk-
avoidance technigues.!!

The proposed rule also explained that
although HHS has not yel calculated
risk adjustmen! paymentis and charges
for the 2018 benefil year, immediate
administrative action was imperative lo
mainlain stability and predictability in
the individual, small group and merged
insurance markets. Without
administrative aclion, the uncertainly
related to the HHS-operated risk
adjustment methodology for the 2018
benefit year could add uncertainty to
the individual, small group and merged
markets, as issuers determine the exient
of their market participation and the
rales and benefit designs for plans they
will offer in fulure benefit years.
Without certainty regarding the 2018
beneflit year HHS-operated risk
adjustmenl methodology. there was a
serious risk that issuers would
substanlially increase future premiums
to nccount for the potential of
uncempensaled risk associated with
high-risk enrollees. Consumers enrolled
in cortain plans wilh benefit and
network structures that appeal to higher
risk enrcllees could see a significant

1978 FR 15410, 15432,
"id.

premium increase, which could make
coverage in those plans particularly
unaffordable for unsubsidized enrollees,
In slates with limited Exchange options,
a qualified health plan issuer exit would
restrict consumer choice, and could put
additional upward pressure on
premiums, thereby increasing the cost of
coverage for unsubsidized individuals
ond federal spending for premium tax
credits. The combination of these effects
could lead 1o involuntary coverage
losses in cerlain stale markel risk pools,

Additionally, the proposed rule
explained that HHS's failure lo make
limely risk adjusiment payments could
impact the solvency of issuers providing
coverage lo sicker (and costlier) than
average enrollees that require the influx
of risk adjustmenl payments lo conlinue
operations, When stale regulators
avaluate issuer solvency, any
uncerlainty surrounding risk adjustment
transfers hampers their ability to make
decisions thal prolect consumers and
support the long-term health of
insurance markets.

In response to the districl court’s
February 2018 decision that vacated the
use of statewide average premium in the
risk adjustment methodology on the
grounds that HHS did not adequately
explein ils decision lo adopt that aspect
of the methodology, we offered the
additional explanation outlined above
in the proposed rule, and proposed to
maintain the use of statewide average
premium in the applicable state market
risk pool for the state payment transfer
fornula under the HHS-operated risk
adjustment methodology for the 2018
benefit year. HHS proposed io adopt the
methodology previously established for
the 2018 benefil year in the Federal
Register publications cited above that
apply to the calculation, collection, and
payment of risk adjustment transfers
under the HHS-operaled methadology
for the 2018 benefil year. This included
the adjustment lo the statewide average
premium, reducing it by 14 percent, o
account for an estimated proportion of
administrative costs thal do not vary
with claims.*? We sought comment on
the proposal to use stalewide average
premium. However, in order lo protect
the settled expectations of issuers that
structured their pricing, offering, and
markel participation decisions in
reliance on the previously issued 2018
benefit year methodology, all other
aspects of the risk adjustment
methodology were outside of the scope
of the proposed rule, and HHS did net
seek comment on those finalized
aspecls.

2 Ssu 81 FR 94058 ol 94009,
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We summarize and respond to the
comments received to the proposed rule
below. Given the volume of exhibits,
court filings, white papers (including all
corresponding exhibits), and commenls
on other rulemakings incorporated by
reference in one commenler's letter, we
are nol able to separately address each
of those documents. Instead, we
summarize and respond 1o the
significant commenis and issues raised
by the commenter that are within the
scope of this rulemaking,

ommen!: One commenler expressed
general concerns about policymaking
and implementalion of the PPACA
related lo enrollment activity changes,
cosl-sharing reductions, and shart-lerm,
limited-duralion plans,

Response: The use of slalewide
average premium in the HHS-operated
risk adjustment methodology, including
the operation of the program in a
budget-neutral menner, which was the
limited subject of the proposed
rulemaking, was not addressed by this
commenter. In fact, the commenter did
not specifically address the risk
adjustment program at all. Therefore,
the concerns raised by this commenter
are outside the scope of the proposed
ru}o. and are not addressod in this final
rule.

Comment: Commentors were
overwhelmingly in favor of HHS
finalizing the rule as proposed, and
many encouraged HHS to do so as soon
as possible. Many commenlers stated
that by finalizing this rule as proposed,
HHS is providing an additional
explanation regarding the operation of
the program in a budget-neutral manner
and the use of statewide average
premium for the 2018 benefil year
consistent with the decision of the
district court, and is reducing the risk of
substantial instability to the Exchanges
and individual and small group and
merged market risk pools. Many
commenters slated linl no changes
should be made 1o the risk adjustment
methodology for the 2018 benefit year
because issuers' rates lor the 2018
benefil year were sel based on the
previously finalized methodology.

Response: We agree that a prompl
finalization of this rule is important lo
ensure the ongoing stability of the
individual and small group and merged
markels, and the abilily of HHS to
continue operations of the risk
adjustment program normally for the
2018 benelil year. We also agreo that
finalizing the rule as riaropnsnd would
maintain slability and ensure
prediclability of pricing in a budget-
neutral framework because issuers
relied on the 2018 HHS-operated risk
adjustment methodology that used
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statewide average premium during rale
setting and when deciding in calendar
year 2017 whether to participate in the
markel(s) during the 2018 benefil year.
Comment: Several commenters agreed
with HHS's interpretation of the stalute
as requiring the operation of the risk
adjustment program in a budget-neutral
manner; several cited the absence of
additional funding which would cover
any possible shortfall between risk
adjusiment transfers as supporting the
operation of the program in a budgal-
neutral manner, One commenter
highlighted that appropriations can vary
from year to year, adding uncertainty
and instability to the market(s) if the
program relied on additional funding lo
cover poleniial shortfalls and was not
operated in a budget-neutral manner,
which in turn would affect issuer
pricing decisions, These commenters
noled that any unceriainty about
whether Congress would fund risk
adjustment payments would deprive
issuers of the ability 10 make pricing
and markel participalion decisions
based on a legilimate expectation thal
risk adjustment transfers would occur as
required in HHS regulations, Other
commenters noted that without
certainty of risk adjustment transfers,
issuers would likely seek rate increases
to account for this further uncertainty
and the risk of enrolling a grealer share
ol high-cosl individuals. Alternstively,
issuers seeking to avoid significant
premium increases would be compelled
lo develop alternalive coverage
arrangements that [ail lo provide
adequale coverage lo people with
chrenic conditions or high health care
costs (for example, narrow nelworks or
formulary design changes). Another
commenier peinted lo the fact that risk
adjustment was envisioned by Congress
s being run by the states, and that if
HHS were lo require those states that
run their own program to cover any
shortfall between what they collect and
what they must pay out, HHS would
effectively be imposing an unfunded
mandale on states, The commenter
noted there is no indication that
Congress inlended risk adjustment to
impase such an unfunded mandate.
Another commenter expressed thal a
budget-neutral framework was the most
naltural reading of the PPACA, with a
different commenier stating this
framework is implied in the statute.
However, one commenter stated that
risk adjustment does not need 1o operate
us budget neutral, as section 1343 of the
PPACA does nol require thal the
program be budgel neutral, and funds
are available to HHS for the risk
adjustment program from the CMS
Program Managemen! account to offsel

any potential shortfalls. The commenter
also staled that the rationale for using
stalewide average premium 1o achieve
budgel neutralily is incorrect, and that
even if budget neutralily is required,
any risk adjustment payment shortfalls
that may result from using a plan’s own
premium in the risk adjustment transfer
formula could be addressed through pro
rata adjustments to risk adjustment
transfers. This commenter also stated
thot the uss of stalewide average
premium is not predictable for issuers
irying to sel rates, especially for small
issuers which do not have a large
market share, as they do not have
information about other issuers’ rales al
the time of rate selling, Conversely,
many commenters noted thal, absent an
appropriation for risk adjustment
paymenls, the prorated payments that
would result from the use of a plan’s
own premium in the risk adjustment
methodology would add an unnecessary
layer of complexity for issuers when
pricing and would reduce predictability,
resulting in uncertainty and instability
in the markel(s).

Response: We acknowledged in the
proposed rule that the PPACA did nol
include a provision that explicitly
required the risk adjustment program be
operaled in a budgel-neutral manner;
however, HHS was constrained by
appropriations law lo devise a risk
adjustment methodology that could be
implemented in a budget-neutral
fashion. In fact, Congress did not
authorize or appropriate additional
funding for risk adjustment beyond the
amount of charges paid in, and did not
authorize HHS 1o obligate itself for risk
adjustment payments in excess of
charges collected. In the absence of
additional, independent funding or the
creation of budget authority in advance
of an approprialion, HHS could not
make payments in excess of charges
collected consistent with binding
appropriations law. Furthermore, we
agree with commenters that the creation
ol o methodology that was contingent on
Congress agreeing lo appropriate
supplemental funding of unknown
amounts through the annual
appropriations process would create
uncertainty. It would also delay the
process for selling the parameters for
any potential risk adjusiment proration
until well after rates were sel and the
plans were in effect for the applicable
benefil year, In addition to proration of
risk adjustment payments lo balance
risk adjustment transfer amounts, we
considered the impacl of assessing
additional charges or otherwise
collecting additional funds from issuers
of risk adjustment covered plans as
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allernatives 1o the establishment of a
budget-neutral framework. All of these
afler-the-fact balancing adjustments
were ultimately rejected because they
are less predictable for issuers than a
budget-neutral methodology which does
not require after-the-fact balancing
adjustments, a conclusion supported by
the vast majority ol comments received.
As delailed in the proposed rule, HHS
determined it would nol be appropriate
ta rely on the CMS Program
Management account because those
amounts are designated for
administration and operational
expenses, nol program paymentis, nor
would the CMS Program Management
nccount be sufficient to fund both the
payments under the risk adjustment
program and those administrative and
operational expenses. Furthermore, use
of such funds would create the same
uncerlainty and other challenges
described above, as it would require
relinnce on the annual appropriations
Erucess and would require after-the-fact

alancing adjustments to address
shortfalls. After extensive analysis and
evaluation of alternatives, we
determined thal the best method
consistent with legal requirements is to
operaie the risk adjustment program in
o budget-neutral manner, using
statewide average premium as the cost
scaling lactor and normalizing the risk
adjustment payment transfer {ormula ta
reflect state average faclors,

We agree with the commenters that
calculaling transfers based on a plan's
own premium without an additional
funding source to ensure full payment
of risk adjustment payment amounts
would creale premium instability, If
HHS implemented an approach based
on a plan's own premium without an
additional funding source, after-the-lact
payment adjusiments would be
required. As expleined above, the
amount! of these payment adjustments
would vary from year lo year, would
delay the publication of final risk
adjustment amounts, and would compel
issuers with risk that is higher than the
state average 1o speculate on the
premium increase that would be
necessary lo cover an unknown risk
adjustment payment shortfall amount.
We considered and ultimately declined
to adopt a methodology that required an
after-the-fact balancing adjustment
because such an approach is less
predictable for issuers than a budget-
noulral methodology thal can be
calculated in advance of a benefit year.
This included consideration of a non-
budget neutral HHS-operaled risk
adjustment methodology that used a
plan’s own premiums as the cost-scaling
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factor, which we discuss in detail later
in this preamble. Modifying the 2018
benefit year risk adjustment
methodology to use a plan's own
premium would reduce the
predictability of risk adjustment
payments and charges significantly. As
commenlers slaled, the use of a plan's
own premium would add an extra layer
of complexily in estimating risk
adjustmeni (ransfers because payments
and charges would need 1o be prorated
retrospeclively based on the oulcome of
risk adjustmenl Lransfer calculations,
but would need to be anticipated in
advance of the applicable benefit year
for use in issuers’ pricing calculations.
We do nol agree with the commenter
that stalewide average premium is less
predictable than a plan's own premium,
as the use of statewide average premium
under a budgei-neutral framework
makes risk adjustment transfers sell-
balancing, and provides payment
certainty for issuers with higher-than-
average risk.

After considering the comments
submitted, we are linalizing a
methodology that operates risk
adjustment in a budgel-neutral manner
using slalewide avernge premium as the
cost scaling factor and normalizing the
risk adjustment paymenl transfer
formula 1o reflect slale average factors
for the 2018 benefit year.

Comment: The majority of the
comments supported the use of
stalewide average premium in the HHS-
operated risk adjustment methodology
for the 2018 benefit year, Some
commenters staled thal the risk
adjustment program is working as
intended, by compensating issuers
based on their enrollees' health status,
that is, transferring funds from issuers
with predominately low-risk enrollees
to those with a higher-than-average
share of high-risk enrollees. One
commenler slated that the program has
becn highly effective at reducing loss-
ratios and ensuring that issuers can
operate effliciently, without concern for
significanl swings in risk from year to
year. Although some commenters
requested refinements to ensure thal the
methodology does not unintentionally
harm smaller, newer, or innovative
issuers, a dilferen! commenter noted
that the results for all prior benefil years
of the risk adjustment program do not
support the assertion lEnl the risk
adjustment methodology undermines
small health plans. This commentar
noled that the July 9, 2018 “Summary
Report on Permanent Risk Adjustment
Transfers [or the 2017 Benefil Yeoar"
found a very strong correlation between
the amount of paid claims and the
direction and scale ol risk adjustment

transfers,!? It also poinied to the
American Academy ol Actuaries’
analysis of 2014 benefil year risk
adjustment resulls, in which 103 of 163
small health plans (those with less than
10 percent of markel share) received risk
adjustment payments and the average
payment was 27 perceni of premium.?4
This commenter cited these points as
evidence that risk adjustment is working
as intended for small issuers. This
commenlor also cited an Oliver Wyman
study thal analyzed risk adjustment
receipts by health plan member months
(that is, issuer size) and found no
systematic bias in the 2014 risk
adjustment model.s

A few commenlers stated thal use of
statewide average premium lo scale risk
adjustmen! transfers tends to penalize
issuers with efficient care management
and lower premiums and rewards
issuers for raising rates. One of Lthe
commenters also stated that the HHS-
operated risk adjustment methodology
does not reflect relative actuorinl risk,
that statewide average premium harms
issuers Lhat price below the statewide
average, and that the program does not
differentiate between an issuer that has
lower premiums because of medical cost
savings from betler care coordination
and an issuer that has lower premiums
because of healthier-than-average
enrollees. The commenter suggested
that HHS add a Care Management
Effecliveness index inlo the risk
adjustment formula, This commenier
also siated thal use ol a plan's own
premium rather than statewide average
premium could improve the risk
adjustment formula, stating that issuers
would nol be able to inflate their
premiums lo "‘game’ the risk
adjustment system due to other PFACA
requirements such as medical loss ratio,
rale review, and essential health
benefils, as well as state insurance
regulations, including oversight of
marketing praclices intended to avoid
sicker enrollees,

However, other commenters opposed
the use of a plan's own premium in the
risk adjustment formula based on a
concern thal it would undermine the
risk adjustment program and create
incontives for issuers to avoid enrolling
high-cost individuals, Some
commenters noted the difficully of

** Avallable av hitps.//d ds.cms.gov/cellal
Si ry-Repont-Risk-Adjy 2017.pdf

¢ American Academy of Actuaries, “Insights on
the ACA Risk Adjustment Program,” April 2018,
Available al http://actuary.org/files/imce/Insights _
on_the ACA_Risk_Adjusiment_Program pdf

% Dliver Wymun. "A Slory in 4 Charts, Risk
Adjustment in the Non-Group Market In 2014,
February 24, 2016. Available al hitps.//

health oliverwyman.com/2016/02/a_story_in_four_
char himl.
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determining whether an issuer's low
premium was the resull of efficiency,
mispricing, or a strategy to gain market
share, and that the advantages of using
stalowide average premium oulweigh
the possibility that use of a plan's own
premium could result in better
reflection of cosl management. One
commenter noled that encouraging
issuers 1o set premiums based on markel
averages in a slale {lthat is, using
statewide average premium) promotes
market competition based on value,
quality of care provided, and effective
care management, nol on the basis of
risk selection. Other commenters
strongly opposed Lhe use of a plan's
own premium, as doing so would
introduce incentives for issuers lo
altract lower-risk enrollees because they
would no longer have lo pay their fair
share, or because issuers that
traditionally attract high-risk enrollees
would be incentivized to increase
premiums in order to receive larger risk
adjustment payments. Others stated that
the use of a plan’s own premium would
add an extra layer of complexity in
estimating risk adjustment transfers, and
thereflore in premium rate setling,
because payments and charges would
need Lo be proraled retrospectively
based on the outcome of risk adjustment
transfer calculations, but would need to
be anticipated prospectively as parl of
issuers' pricing calculations.

One commenler expressed concern
that the risk adjustment payment
transfer formula exaggerates plan
dilferences in risk because it does not
nddress plan coding differences.

Response: We agree with the majority
of commenters that use of statewide
average premium will maintain the
integrity of the risk adjustmen! program
by discouraging the creation ol benefit
designs and markeling stralegies to
avoid high-risk enrollees and promoling
market stability and predictability. The
benefits of using statewide average
premium as Lhe cosl scaling factor in the
risk adjustment slale payment transfer
formula extend beyond its role in
maintaining the budget neutralily of the
program. Consistent with the slatute,
under the HHS-operated risk adjustment
program, each plan in the risk pool
receives a risk adjustment payment or
charge designed to take into account the
plan's risk compared to a plan with
average risk. The slatewide average
premium reflects the statewide average
cost and efficiency level and acts as the
cost scaling factor in the state payment
transfer formula under the HHS-
operated risk adjustment methodology.
HHS chaose lo use statewide average
premium to encourage issuers lo rate for
the average risk, to automatically

Page: 179



Appellate Case: 18-2186

Federal Regisler/Vol, 83, No. 236/Monday, December 10, 2018/Rules and Regulations

Document: 010110157902

Date Filed: 04/22/2019

Page: 180

63425

achieve equality between risk
adjusiment paymenis and charges in
each benelil year, and 10 avoid the
creation of incentives for issuers to
operale less efficiently, set higher
prices, or develop benelfits designs or
create markeling strategies (o avoid
high-risk enrollees.

HS considered and again declined
in the 2018 Payment Nolice to adopt the
use of each plan’s own premium in the
stale payment transfer formula.’® As we
noted in the 2018 Payment Notice, use
of n plan’s own premium would likely
lead 10 substantial volatility in transfer
results and could resuft in even higher
transfer charges for low-risk, low-
premium plans because of the program'’s
budget neutrality. Under such an
approach, high-risk, high-premium
plans would require even greater
transfer payments. If HHS applied a
balancing adjustment in favor of these
plans to maintain the budget-neutral
nature of the program after transflers
have been calculated using a plan’s own
premium, low-risk, low-premium plans
would be required Lo pay in an even
higher percentage of their plan-specific
premiums in risk adjustment transfoer
charges due to the need lo maintain
budget neutrality. Furthermore,
paymenis lo high-risk, low-premium
plans that are presumahly more efficient
than high-risk, high-premium plans
would be reduced, incenlivizing such
plans to inflate premiums. In other
words, the use of a plan's own premium
in this scenario would neither reduce
risk adjustment charges for low-cost and
low-risk issuers, nor would it
incentivize issuers to operale at the
average efficiency. Allernatively,
application of a balancing adjustment in
favor ol low-risk, low-premium plans
could have the effect of under-
compensating high-risk plans,
increasing the likelihood thal such
plans would raise premiums, In
addition, if the applicalion of a
balancing adjustment was splil equally
between high-risk and low-risk plans,
such an after-the-fect adjustmenl, would
creale uncerlninty and instability in the
markel(s), and would incentivize issuers
to increase premiums to receive
additional risk adjustment payments or
to employ risk-avoidance lechniques. As
such, we agree with the commenters
that challenges associated with pricing
for transfers based on a plan's own
premium would creale pricing
instability in the market, and introduce
incentives for issuers to allract lower-
risk enrollees to avoid paying their fair
share. We also agree that it is very
difficull to determine the reason an

81 FR 94100,

issuer has lower premiums than the
average, since an issuer’s low premium
could be the result of efficiency,
mispricing, or a stralegy 1o gain market
share. In all, the advantages of using
slatewide average premium oulweigh
the possibility that the use of a plan’s
own premium could result in better
reflection of care or cosl management,
given the overall disadvantages,
outlined above, of using a plan's own
premium, HHS does not agree thal use
of statewide average premium penalizes
efficient issuers or that it rewards
issuers for raising rates.

Consistent with the 2018 Payment
Notice,'” beginning with the 2018
benefil year, this final rule adopts the 14
percent reduction lo the stalewide
average premium Lo account for
administrative costs thal are unrelated
to the claims risk of the enrallee
populalion. While low cosl plans are
nol necessarily efficient plans,’® we
betieve this adjustment differentiates
between premiums that reflect savings
resulting from administrative efficiency
from premiums Lhat reflect healthier-
than-average enrollees. As delailed in
the 2018 Payment Notice,'? (o derive
this parameter, we analyzed
administrative and other non-claims
expenses in the Medical Loss Ratio
(MLR) Annual Reporting Form and
eslimated, by category, the exient to
which the expenses varied with claims,
We compared those expenses 10 the
iotal costs that issuers finance through
premiums, including claims,
administralive expenses, and taxes, and
determined that the mean
administrative cost percentage in the
individual, small group and merged
markels is approximaltely 14 percenl.
We believe Lhis amount represents a
reasonable percentage of administrative
cosls on which risk adjustment should
not be calculaled.

We disagree that the HHS-operated
risk adjustment methodology does nol
reflect relative actuarial risk or that the
use of statewide average premium
indicates otherwise. In fact, the risk
adjustment models eslimale a plan's
relative actuarial risk across acluarial
value metal levels, also referred 1o as
“simulated plan liability,” by estimating
the total costs a plan is expected lo be
linble for based on its enrollces’ age, sex,
hierarchical condition categories
(HCCs), actuarial value, ancg cosl-sharing
structure, Therefore, this “simulated
plan liability” reflects the actuarial risk

741 FR 94099,

1f o plan Is a low-cost plan with low claims
tosts, it could bo un indication of mispricing, os the
issuer should be pricing for overuge risk.

" H1 FR 99100.
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relalive to the average that can be
assigned to each enrollee. We then use
an enrollee’s plan selection and
diagnoses during the benefit year lo
assign a risk score. Although the HHS
risk adjustment models are calibraled on
national datn, and average costs can
vary belween geographic areas, relative
actuarial risk differences are generally
similar nationally. The solved
coelficients from the risk adjustment
models are then used 1o evaluate
actuarial risk differences between plans.
The risk adjustment state payment
transfer formula then further eveluates
the plan's actuarial risk based on
enrollees’ health risk, after accounting
for factors e plan could have rated for,
including metal level, the prevailing
level of expenditures in the geographic
areas in which the enrollees live, the
effect of coverage on utilization
(induced demand), and the age and
family structure of the subscribers. This
relative plan actuarial risk difference
compared {o the state markel risk pool
average is then scaled to the statewide
average premium. The use of slalewide
average premium as a cosl-scaling factor
requires plans lo assess actuarial risk,
and therefore scales transfers to
actuarial differences belween plans in
slale markel risk pool(s), rather than
differences in premium.

We have been continuously
evalualing whether improvements are
needed to the risk adjustment
methodology, and will continue to do so
as additional years' data become
available. We decline to amend the risk
adjustmen! methodology to include the
Care Management Effectiveness index or
a similar adjustment at this time, Doing
s0 would be beyond the scope of this
rulemaking, which addresses the use of
stalewide average premium and the
operation of the risk adjustment
program in a budgel-neutral manner. A
change of this magnitude would require
si;r'nificant study and evaluation,
Although this type of change is not
feasible ot present, we will examine the
feasibility, specificity, and sensitivity of
measuring care managemen!
effectiveness through enrollee-level
EDGE dala for the individual, small
group and merged markels, and the
benefits of incorporaling such measures
in the risk adjustment methodology in
future benefit years, either through
rulemaking or other opportunities in
which the public can submit comments,
We believe thal a robust risk adjustment
program encourages issuers (o adop!
incentives lo improve care management
effecliveness, as doing so would reduce
plans’ medical costs, As we stated
above, use of statewide average
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premium in the risk adjustment state
payment transfer formula incenlivizes
plans to apply effective care
managemenl lechniques lo reduce
losses, whereas use of a plan’s own
premium could be infationary as it
benelits plans with higher-than-average
costs and higher-than-average
premiums.

We are sympathelic to commenters'
concerns about plan coding differences,
and recognizo thal there is substantial
variation in provider coding practices.
We are conlinuing to strengthen the risk
adjustment data validation program lo
ensure thal conditions reported for risk
adjustment are accuralely coded and
supparied by medical records, and will
adjust risk scores (and subsequently,
risk adjustmen! transfers) beginning
with 2017 benefil year data validation
resulls 1o encourage issuers lo conlinue
to improve the accuracy of data used lo
compile risk scores and preserve
confidence in the HHS-operated risk
adjustmenl program.

Comument: Some commenters
provided suggestions lo improve the
risk adjustment methodology, such as
different weights for metal liers,
mulliple mandatory data submission
deadlines, reducing the magnitude of
risk scores across the board, and fully
removing adminisiralive expenses from
the statewide nverage premium. One
commenter stated that, while il did not
conceplually take issue with the use of
statewide average premium, the
paymeni transfer formula under the
HiHS-operated risk adjustment
methodology creates markel distortions
and causes overstalement of relative risk
differences among issuers. This
commenter ciled concerns with the use
of the Truven MarketScan® data lo
calculate plan risk scores under the
HHS risk adjustment models, and
suggesied incorpaoraling an adjustment
lo the calculation of plan risk scores
until the MarkelScan® dala is no longer
used,

A few commenlers stressed the
importance of making changes
thoughtfully and over time, and one
encouraged HHS 1o aclively seek
impravements o avoid unnecessary
litigation. Several commenlers, while
supportive of the proposed rule and its
use for the 2018 benelil year, generally
stated that the risk adjustment
methodology should continue to be
improved prospectively. Another
commenter stated that the proposed rule
did nol do enough to improve the risk
adjustment program, end encouraged
HHS to review and consider suggestions
to improve the risk adjustment
methodology in order to promote
stability and address the concerns raised

in lawsuits other than the New Mexico
case. One commenter further requested
that HHS reopen rulemaking
proceedings, reconsider, and revise the
Paymenl Notices for the 2017 and 2019
benefit years under section 553(e} of the
Administrative Procedure Acl.
Response: We appreciate the feedback
on polential improvements to the risk
adjusiment program, and will continue
ta consider the suggestions, analysis,
and comments received from
commenters for potential changes to
future benefit years, This rulemaking is
intended 1o provide additional
explanation regarding the operalion of
the program in a budget-noutral manner
and the use of statewide average
premium for the 2018 benelfil year,
consistent with the February 2018
decision of the district court. It also
requires an expediled timeframe to
maintain stability in the health
insurance markels following the district
court’s vacatur of the use of stalewide
avernge premium in the HHS-operated
risk adjustment methodelogy for the
2018 bonelit year. We intend to
conlinue to evaluale approaches lo
improve the risk adjustment models’
calibration to reflect the individual,
small group and merged markels
actuarial risk and review additional
years' dala as they become available lo
evaluate all aspects of the HHS-operated
risk adjustment methodology. We also
continue to encourage issuers to submilt
EDGE server dala earlier and more
completely for future benefit years.
However, lhe scope of the proposed rule
was limited o the use of statewide
average premium and the budget-neuiral
nature of the risk adjusiment program
for the 2018 benefit year, and
consequently. we decline to adopt the
various suggestions oflered by
commenlers regarding polential
improvements to the 2018 benefil year
HHS-operated risk adjustment
methodology as to other issues because
they are outside the scope of this rule,
Vze reilerate thal HHS is always
considering possible ways to improve
the risk adjustment methodology for
future benefit ycars. For example, in the
2018 Paymenl Nolice, based on
comments received for the 2017
Paymenl Notice and the March 31, 2016,
HHS-Operaled Risk Adjustment
Methodaology Meeling Discussion
Paper,20 HHS made multiple
adjustments to the risk adjustment
models and stale payment transfer
formula, including reducing the
slalewide average premium by 14

0 itepsi/ivww.cms. gov/CCHO/Musources/Forms-
Rup and-Other-R ves/Downloods/RA-
March-11-White-Papur-032416 pdf
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percent to account for the proporiion of
administralive costs that do not vary
with claims, beginning with the 2018
benefil year,2* HHS also modified the
risk adjustment methodology by
incorporaling a high-cost risk pool
celculalion lo mitigate residual
incenltive for risk selection to avoid
high-cost enrollees, o belter account for
the average risk associaled with the
factors used in the HHS risk adjustment
models, and to ensure that the actuarial
risk of a plan with high-cost enrollees is
better reflected in risk adjustment
transfers to issuers with high actuarial
risk.22 Other recent changes made to the
HHS-operaled risk adjustment
methodology include the incorporation
of a partial year adjustment factor and
prescription drug utilization faclors.?*
Furthermore, as oullined above, HHS
stated in the 2019 Payment Notice thal
it would recalibrale the risk adjustment
model using 2016 enrollee-level EDGE
dala to belter reflect individual, small
group and merged market
populations.?* We also consistently seek
melthods lo support stales' authority and
provide states with flexible options,
while ensuring the success of the risk
adjustment program,?* We respond to
comments regarding oplions available to
states with respect to the risk
adjustmenl program below. We
appreciale lﬂe commenters’ inpul and
will continue to examine options for
potential changes to the HHS-operaled
risk adjustment methodology in fulure
notice with comment rulemaking.

The requests related to the 2017 and
2019 benefit year rulemakings are
outside the scope of the propesed rule
and this final rule, which is limited to
the 2018 benefit year.

Comment: One commenler suggested
that states should have broad authority
ta cap and limit risk adjustment
transfers and charges as necessary,
stating thal the requirements associated
with the flexibility HHS granted 1o
states to request a reduction lo risk
adjustment transfers beginning in 2020
are too onerous and unclear, The
commenter noted thal staie regulalors
know their markets best and should
have the discretion and authority lo
implement their own remedial measures
without seeking HHS's permission.
Conversely, one commenter specifically
supporied the stale Mexibility policy set
forth in § 153,320(d). A few commenlers
requested that stales be allowed to
establish allernatives lo slatewide

#1 Sew H1 FR 94100

22 Sv0 81 FR 94060,

33Sew B1 FR ot 94071 and 94074,
24 See 83 R 16940,

#* id and 81 FR 28146,
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average premium, with one suggesting
that this change begin with the 2020
benefil year, and providing as an
example the idea that HHS could permit
states lo aggregate the average premiums
of two or more distinct geographic
markels within a slate,

Response: HHS conlinually seeks to
pravide states with flexibility to
determine whal is best for their state
markels. Section 1343 of the PPACA
provides states authority 1o operate their
own slale risk adjustment programs,
Under this authority, a stale remains
free 1o elec! lo operate the risk
adjuslment program and lailor il 1o its
markets, which could include
establishing allernatives 1o the statewide
average premium methodology or
aggregaling the average premiums of
two or more distincl geographic markets
within a state. If a stale does not elect
to operate the risk adjustment program,
HHS is required to do 50.2% No stale
elecled lo operate the risk adjustment
program for the 2018 benefil year;
therefore, HHS is responsible for
operaling the program in all 50 states
and the District of Columbia.

In the 2019 Payment Naotice, HHS
adopled § 153.320(d) to provide stales
the flexibility, when HHS is operating
the risk adjustment program, to request
a reduction to the otherwise applicable
risk adjustment transfers in the
individual, small group, or merged
markels by up to 50 percent.?” This
flexibility was established to provide
slates the opportunity o seek state-
specific adjustments lo the HHS-
operaled risk adjustment methodology
without the necessity of operating their
own risk adjustment programs. Il is
offered beginning with the 2020 henefit
year risk adjustmenl transfers and, since
it involves an adjustment (o the
transfers calculated by HHS, it will
require review and approval by HHS,
Stales requesting such reductions musl
substantiate the transfer reduction
requesled and demonstrale that the
actuarial risk differences in plans in the
applicable state markel risk pool are
altributable to factors other than
systematic risk selection.?® The process
will give HHS the necessary inlormation
lo evaluate the flexibilily requesls, We
appreciate the comments offered on this
flexibility, bul note that they are outside
the scope of the proposed rule, which
was limited to the 2018 benefit year and
did not propose any changes lo the
process established in § 153.320(d).
However, we will continue to consider
commenter feedback on the process,

a0 S section 1321(c) of the PPACA.
27 Sue 83 FR 16955.
30 Spe § 153.320(d] and 82 FR 16960.

along with any lessons learned from
2020 benelit year requests.

HHS has consistently acknowledged
the rale of slales as primary regulators 29
of their insurance markets, and we
continue to encourage states lo examine
local approaches under slate legal
authority as they deem appropriate.

Comment: One commenter detailed
the impacl of the HHS-operaled risk
adjustment methoedology on the
commenter, the CO-OP program's
general struggles, and the challenges
faced by some non-CO-OP issuers,
stating that this is evidence that the
HHS-operated risk adjustment
methodology is lawed. The commenter
urged HHS to make changes discussed
obove to the methodology to address
what il maintains are unintended
financial impacts on small issuers thal
are required to pay large risk adjustment
charges, and also challenged the
assertion that the current risk
udjustment methodology is predictable.

Response: HHS previously recognized
and acknowledged thal cerlain issuers,
including a limited number of newer,
rapidly growing, or smaller issuers,
owed substantial risk adjustment
charges that they did nol anticipate in
the initial years of lhegrngrﬂm. HHS
has regularly discussed with issuers and
state regulators ways 1o encourage new
participation in Lhe health insurance
markels and to mitigate the effects of
substantial risk adjustmeni charges.
Program resulls discussed earlier have
shown that the risk adjustment
methodology has worked as intended,
that risk adjustment translers correlate
with the amount of paid claims rather
than issuer size, and that no sysiemic
bias is found when risk adjustmeni
receipts are analyzed by health plan
member months. We crealed an interim
risk adjusiment reporling process,
beginning with the 2015 benelit year, lo
provide issuers and slales with
preliminary information about the
applicable benefit year's geographic cost
factor, billable member months, and
staie averages such as monthly
premiums, plan liability risk score,
allowable rating lactor, actuarial value,
and induced demand factors by markel.
States may pursue local approaches
under slate legal authority lo address
concerns relaled 1o insolvencies and
compelition, including in instances
where certain stale laws or regulations
differentially affect smaller or newer
issuers, In addition, as delailed above,
beginning with the 2020 benefil year,

21 Sge 83 FR 16955 Also see 81 FR 29146 at
20152 (May 11, 2018), availuble ot hitps.//
wiviv.gpo. gov/fdsys/pkg/FR-2016.05-11/pdf/2016
11017.pdJ,
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stoles may request a reduction in the
Iransfer amounis calculated under the
HHS-operaled methodology to address
slate-specific rules or market dynamics
lo more precisely account for the
expected cosl of relative risk differences
in the slate's markst risk pool(s).
Finally, HHS has consistently sought
lo increase the predictabilily and
certainty of transfer amounts in order to
promote the premium siabilizalion goal
of the risk adjusimen! program,
Statewide average premium provides
greater predictability of an issuer's final
risk adjustment receivables than use of
a plan's own premium, and we disagree
with comments slaling thal the use of a
plan's own premium in the risk
adjustment transfer formula would
result in greater predictability in
pricing. As discussed previously, ifa
plan’s own premium is used as a scaling
factor, risk adjustment transfers would
not be budget neutral, After-the-fact
adjustments would be necessary in
erder for issuers Lo receive the full
amount of calculated payments, crealing
uncertainty and lack of predictability.

111, Provisions of the Final Regulations

After consideration of the comments
received, this final rule adopts the HHS-
operated risk adjustment methodology
for the 2018 benefit year which utilizes
statewide average premium and
operates the program in a budget-neutral
manner, as established in the final rules
published in the March 23, 2012 and the
December 22, 2016 editions of the
Federal Register.

IV. Collection of Information
Requiremenls

This document does nol impose
information collection requirements,
that is, reporting, recordkeeping, or
third-party disclosure requirements,
Consequently, there is no need for
review by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501, el seq.).

V. Regulatory Impact Analysis
A. Statement of Need

The praposed rule and this final rule
were published in light of the February
2018 district court decision described
above that vacaled the use of slatewide
average premium in the HHS-operaled
risk adjustment methodelogy for the
2014-2018 benefit years. This final rule
adopts the HHS-operated risk
adjustment methodology for the 2018
benefit year, maintnining the use of
statewide average premium as the cost-
scaling factor in the HHS-operaled risk
adjustment methodology and the

Page: 182
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conlinued operation of the program in a
budget-neutral manner, to prolect
consumers from the effects of adverse
selection and premium increases that
would resull from issuer uncertainly.
The Premium Stabilization Rule,
previous Payment Nolices, and other
rulemakings noted above provided
detail on the implementation of the risk
adjustment program, including the
specific paramelers applicable for the
2018 benefit year.

B, Overall Impact

We have examined the impaci of this
rule as required by Execulive Order
12866 on Regulatory Planning and
Review (Seplember 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 18, 1980, Pub. L. 96~
354), seclion 1102(b) of the Social
Security Acl, section 202 of the
Unfunded Mandates Reform Acl of 1995
(March 22, 1995; Pub. L. 104-4),
Execulive Order 13132 on Federalism
(August 4, 1999), the Congressional
Review Act (5 U.5.C. 804(2)), and
Executive Order 13771 on Reducing
Regulation and Controlling Regulatory
Costs. Executive Orders 12866 and
13563 direct agencies lo assess all cosls
and benefits of available regulatary
alternatives and, if regulation is
necessary, lo selecl regulatory
approaches that maximize nel benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
oquity). A regulatory impacl analysis
(RIA) musl be prepared for major rules
with economically signilicant elfects
($100 million or more in any one year).

OMB has delermined thal this hinal
rule is “economically significant”
within the meaning of section 3(f)(1) of
Execulive Ordor 12866, because il is
likely to have an annual effect of 5100
million in any 1 year. In addilion, for
the reasons noted above, OMB has
determined that this final rule is a major
rule under the Congressional Review
Acl,

This final rule offers further
explanation of budget neutrality and the
usa of statewide average premium in the
risk adjustmenl slale payment transfer
formula when HHS is operaling the
permanent risk adjustment program
established by section 1343 of the
PPACA on behalf of a state for the 2018
benefit year. We note that we previously
estimaled translers associaled with the
risk adjustment program in the Premium
Stabilization Rule and the 2018
Payment Notice, and that the provisions
of this final rule do not change the risk
adjustment transfers previously

estimated under the HHS-operated risk
adjustment methodology established in
those final rules, The approximate
eslimaled risk adjustment transfers for
the 2018 benefit year are $4.8 billion. As
such, we also incorporate into this final
rule the RIA in the 2018 Payment Notice
proposed and final rules.3® This final
rule is not subject to the requirements
of Executive Order 13771 (82 FR 9339,
February 3, 2017) because it is expscled
to result in no more than de minimis
costs.

Dated: November 1G, 2018.
Seema Verma,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: November 19, 2018.
Allex M, Azar 11,
Secretary, Department of Health and Human
Services.
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DEPARTMENT OF COMMERCE

National Oceanic and Aimospheric
Administration

50 CFR Part 665
AIN 0648-XG025

Pacific Island Pelagic Fisheries; 2018
U.S, Territorial Longline Bigeye Tuna
Catch Limits for American Samoa

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atlmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of a valid
specified fishing agreement.

SUMMARY: NMTS announces a valid
specified lishing agreement that
allocates up lo 1,000 metric tons (t) of
the 2018 bigeye tuna limit for the
Territory of American Samoa lo
identified U.S. longline fishing vessels,
The agreemenl supports the lang-term
sustainability of fishery resources of the
U.S. Pacific Islands, and fisheries
development in American Samoa.
DATES: December 7, 2018.

ADDRESSES: NMFS prepared
environmenlal anolyses that describe
the potential impacts on the human
environment thal would resull from the
action. The analyses, identified by
NOAA-NMFS-2018-0026, are available
from https://www.regulalions.gov/
dockel?D=NOAA-NMFS-2018-0026, or
from Michael D. Tosatto, Regional
Administrator, NMFS Pacific Islands

30 §1 FR 61455 nnd 81 FR 94058,
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Region (PIR), 1845 Waesp Blvd., Bldg.
176, Honolulu, HI 96818.

The Fishery Ecasystem Plan for
Pelagic Fisheries of the Western Pacific
(Pelagic FEP) is available from the
Weslern Pacific Fishery Management
Council (Council), 1164 Bishop St.,
Suile 1400, Honolulu, HI 96813, tel
808-522-8220, fax 808-522-8226, or
http://www.wpcouncil.org.

FOR FURTHER INFORMATION CONTACT:
Rebecca Walker, NMFS PIRO
Sustainable Fisheries, 808-725-5184.

SUPPLEMENTARY INFORMATION: In a final
rule published on October 23, 2018,
NMFS specified a 2018 limit of 2,000
of longline-caught bigeye tuna for the
U.S. Pacilic Island terrilories of
American Samoa, Guam, and the CNMI
(83 FR 53399). NMFS allows each
terrilory to allocate up ta 1,000 t of the
2,000 1 limit lo U.S. longline fishing
vessels identified in a valid specified
fishing agreement.

On November 19, 2018, NMFS
received from the Council a specified
fishing agreement between the
government of American Samoa and
Quota Management, Inc. (QMI). The
Council's Executive Director advised
that the specified lishing agreement was
consistent with the crileria sel forth in
50 CFR 665.819(c)(1). NMFS reviewed
the agreement and determined that il is
consistent with the Pelagic FEP, the
Magnuson-Slevens Fishery
Conservation and Management Acl,
implementing regulations, and other
applicable laws.

In accordance with 50 CFR 300.224(d)
and 50 CFR 665.819(c)(9), vessels
identified in the agreement may retain
and land bigeye tuna in the western and
central Pacific Ocean under the
American Samoa limit. NMFS will
begin altributing bigeye tuna caught by
vessels identified in the agreament lo
American Samoa starting on December
10, 2018. This is seven days belore
December 17, 2018, which is the dale
NMFS forecasted the fishery would
reach the CNMI bigeye tuna allocation
limit. If NMFS determines that the
fishery will reach the American Samoa
1,000-1 attribution, we would restrict the
retention of bigeye tuna caught by
vessels identified in the agreement,
unless the vessels are included in a
subsequent specified [ishing agreement
with another U.S. territory, and we
would publish a notice to that effect in
the Federal Register.

Authorily: 16 U.5.C. 1801 ef seq.
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