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CORPORATE DISCLOSURE STATEMENT 

New Mexico Health Connections is a New Mexico non-profit corporation 

and has no parent corporation.  No publicly held company owns any stock in New 

Mexico Health Connections. There are no stockholders in New Mexico Health 

Connections, as it is a non-profit corporation. 
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COUNTER-STATEMENT OF ISSUES 

1. Did the District Court correctly hold that HHS acted arbitrarily 

and capriciously when HHS issued Risk Adjustment regulations based upon a legal 

interpretation of the requirements of the ACA that was unsupported by any 

reasoning and that it has declined to defend on appeal? 

2. Did the District Court correctly hold that HHS’s decision to 

adopt the statewide average premium over each issuer’s own premium was 

properly subject to judicial review because the agency had affirmatively 

considered this issue, as documented in the administrative record? 

3. Did the District Court correctly enter the remedy of vacatur? 

PERTINENT STATUTES AND REGULATIONS 

Pertinent statutes and regulations are reproduced in the addendum to 

this brief. 

STATEMENT OF THE CASE 

A. Introduction 

The U.S. Department of Health and Human Services (“HHS”) cannot 

defend its rules governing the Risk Adjustment program.  Under the Affordable 

Care Act (“ACA”), HHS’s rules should be designed to take money from insurers 

having enrollees with relatively low actuarial risk (healthier enrollees) and give 

money to insurers having enrollees with relatively high actuarial risk (sicker 
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enrollees).  Yet HHS’s rules have gone far beyond this basic structure.  By using 

the statewide weighted average premium as a driving factor in its calculations, 

HHS’s rules seize revenue from efficient insurers with relatively low premiums 

and provide payments to dominant, entrenched insurers with relatively high 

premiums. 

From its inception, New Mexico Health Connections (“Health 

Connections”) has offered lower than average premiums by actively managing its 

members’ medical care to keep them healthier and out of hospitals and emergency 

rooms.  But as a result of using these medical cost savings to lower premiums, 

Health Connections has been penalized by HHS’s Risk Adjustment rules.  Even in 

years when Health Connections’ enrollees were no sicker than its competitors’ 

enrollees, Health Connections paid millions of dollars in Risk Adjustment charges 

because its premiums were below the state average.   

As the District Court correctly held, HHS presented no rational basis 

in the administrative record for using the statewide average premium.  HHS’s only 

explanation for its action was that the ACA mandated a Risk Adjustment formula 

in which charges and payments among insurers in a state would automatically net 

to zero (and thus be budget-neutral).  But the statute contains no such requirement. 

On appeal, HHS does not defend this rationale for using the statewide 

average premium, and implicitly concedes that the District Court correctly 
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interpreted the ACA as not imposing a statutory requirement of budget neutrality.  

Instead, HHS attempts to distract the Court by misidentifying the agency action on 

appeal and focusing on tangential issues related to appropriations.  To the extent 

HHS does discuss its decision to use the statewide average premium, it does not 

identify any rational basis in the administrative record.  Rather, HHS only offers a 

smattering of post hoc justifications for its actions cooked up by its litigation 

counsel.  But it is a cardinal rule of judicial review under the Administrative 

Procedure Act (“APA”) that this Court only reviews the agency’s conduct set forth 

in the administrative record and disregards post hoc rationalizations.  Moreover, 

even if this Court could consider these post hoc contentions (which it cannot), they 

fail on their own terms. 

Sensing its weakness on the merits, HHS tries two other tacks.  First, 

HHS argues that the decision to use the statewide average premium is not subject 

to judicial review because it was not challenged by commenters before the 

rulemaking for the 2017 benefit year.  But the administrative record is clear that 

HHS actively considered this issue on its own.  The APA does not require a 

commenter to ask the agency to engage in analysis of issues that it has already 

considered on its own initiative. 

Second, HHS criticizes the District Court for vacating and setting 

aside the unlawful regulations, even though that is the remedy expressly stated in 
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the text of the APA.  Rather than follow the APA’s clear text, HHS asserts that the 

District Court should have remanded without vacatur to avoid unnecessary market 

disruption.  Yet HHS points to no evidence of disruption in the fourteen months 

since the lower court ruled; nor did the agency seek a stay pending appeal.     

The District Court’s judgment should be affirmed. 

B. The ACA and Its Premium Stabilization Programs 

The ACA allowed millions of previously-uninsured Americans to 

obtain health care coverage.  Under the ACA, insurers could no longer deny 

coverage based on preexisting conditions, or vary premiums based on an 

individual’s health status.  See 42 U.S.C. §§300gg-1-300gg-5.   

The ACA’s new coverage requirements made it difficult for insurers 

to accurately predict health care costs, as they were faced with an influx of new 

enrollees without established health care data.  This inability to accurately predict 

costs posed a substantial risk of premium volatility.  To mitigate this risk, Congress 

established three premium stabilization programs under the ACA:  reinsurance, 

risk corridors, and, relevant here, Risk Adjustment.   

The Risk Adjustment program was intended to protect issuers from 

the risk of enrolling a sicker-than-anticipated enrollee population by distributing 

funds to, and making assessments against, issuers based on the actuarial risk (the 

relative health or sickness) of their enrollees.  See e.g., Milliman, Risk Adjustment: 
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Overview and Opportunity, at SA83, attached to Health Connections 2018 

Comment.1  Specifically, the ACA provided as follows:    

each State shall assess a charge on health plans and 
health insurance issuers [in the individual or small group 
market within the state] . . . if the actuarial risk of the 
enrollees of such plans or coverage for a year is less than 
the average actuarial risk of all enrollees in all plans or 
coverage in such State for such year. . . .  

each State shall provide a payment to health plans and 
health insurance issuers [in the individual or small group 
market within the state] . . . if the actuarial risk of the 
enrollees of such plans or coverage for a year is greater 
than the average actuarial risk of all enrollees in all plans 
and coverage in such State for such year. . .  .   

42 U.S.C. §18063(a).2 

C. Health Connections Is Formed As a Nonprofit CO-OP 

The ACA also aimed to enhance competition and consumer choice in 

the healthcare market.  See U.S. H. of Reps., Implementing Obamacare:  A Review 

of CMS’ Management of the Failed CO-OP Program (Sept. 13, 2016) (“House 

Rpt.”) at 3, SA116.  To help achieve this goal, Congress established the Consumer 

Operated and Oriented Plan (“CO-OP”) program.  42 U.S.C. §18042(a).  The CO-
                                           

1 Health Connections submits a supplemental appendix with this brief.  
Citations to the supplemental appendix are abbreviated “SA___”. 

2  While HHS must establish the Risk Adjustment program in 
consultation with the states, HHS assumes this function for any state that declines 
to administer the program.  HHS currently administers the program on behalf of 
every state.  Only Massachusetts briefly operated its own program, but no longer 
does so.  See 45 C.F.R. §§153.310-330.  
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OP program provided start-up loans to new nonprofit health insurers to invigorate 

competition, drive costs down, and increase the quality of health care.  See id. at 

(a)-(c).   

To qualify for funding, CO-OP’s were required to offer plans on the 

ACA exchanges, and were encouraged to offer integrated models of care.  45 

C.F.R. §156.515(c); 42 U.S.C. §18042(b)(2)(A)(ii).  CO-OP’s were required to use 

any profits “to lower premiums, to improve benefits, or for other programs 

intended to improve the quality of health care delivered to its members.”  Id. at 

(c)(4).   

Health Connections entered the New Mexico health insurance market 

through the CO-OP program and started providing coverage in January 2014, when 

the ACA exchanges launched.  See Hickey Dec. (Oct. 5, 2016) at ¶27, SA103. 

Health Connections has delivered on Congress’ intent for the CO-OP 

program, offering an integrated care management approach that not only improves 

its members’ health, but does so at an affordable price.  Health Connections’ care 

management strategies encourage adherence to preventative medical care that, in 

turn, improves health outcomes.  For example, Health Connections offers:   

 No co-payments for many chronic disease generic drugs and 

behavioral drugs, which reduces barriers to adherence for 

medications that control and stabilize health conditions; 

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 17     



 

7 

 Personalized outreach to patients to ensure compliance with 

medication regimens; 

 Care coordination, including follow-up visits with primary care 

providers after a hospitalization; 

 Assistance of community health workers and social workers 

when needed; and 

 Intense personalized medical management of high risk 

individuals. 

See ECF 21, Am. Compl. at ¶82, SA38.  Health Connections’ focus on care 

management has worked.  For example, in 2016, Health Connections’ members 

had far fewer emergency department visits and hospital admissions than its 

competitors’ populations.  See Peterson Dec. (Apr. 20, 2018) at ¶¶20-21, SA567-

SA568.   

Strong health outcomes not only improve the quality of enrollees’ 

lives, but also generate significant medical cost savings for Health Connections, 

which are used to lower premiums.  Id.  Health Connections has consistently 

offered among the lowest premiums in New Mexico.  See Hickey Dec. at ¶31, 

SA104.  But the Risk Adjustment program, as implemented by HHS, has 

threatened to bring this success to a grinding halt.   
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D. HHS’s Risk Adjustment Formula  

HHS issues a rulemaking for each calendar year (referred to as a 

benefit year) to govern the ACA exchange marketplaces, called the annual Notice 

of Benefit and Payment Parameters (“NBPP”).  The NBPP is issued in advance of 

the relevant benefit year and includes the parameters and formula for the Risk 

Adjustment program.  The first NBPP was promulgated for benefit year 2014; 

HHS has issued NBPP’s for 2014-2020.  This case concerns the Risk Adjustment 

formula for the NBPP’s issued for 2014-2018.   

While HHS’s Risk Adjustment formula has varied somewhat over 

time, its core features have remained the same.  Risk Adjustment transfers are 

driven by two calculations.  First, HHS calculates a weighted average risk score for 

enrollees in the individual and small group markets in a state, based upon age, 

gender, and medical diagnosis.  Each insurer’s individual plan risk score, based 

upon its enrollees’ data, is then compared to the weighted statewide average risk 

score to determine whether its population is healthier than average (and thus must 

pay a charge to HHS) or sicker than average (and thus receives a payment from 

HHS).  See generally 78 Fed. Reg. 15,409, 15,430.   

Once these relative risk scores are calculated, HHS converts them into 

dollar amounts of charges and payments by using a cost-scaling factor that is 

supposed to measure how much additional premium revenue was needed by 
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insurers with sicker members and how much excess premium was received by 

insurers that had healthier members. 

In choosing a cost-scaling factor, HHS considered using either each 

issuer’s own average premium or the statewide weighted average of all premiums 

charged.  See CCIIO, Risk Adjustment Implementation Issues (“HHS White 

Paper”) at 13-17, SA194-SA198; 77 Fed. Reg. 73,117, 73,139; 78 Fed. Reg. at 

15,431-32.  Believing itself to be under a legal obligation to develop a budget 

neutral formula, HHS opted to use the statewide average premium.  As a matter of 

mathematical structure, this will always result in payments and charges netting to 

zero.  See infra at 23-24. 

E. The First Risk Adjustment Results 

The first Risk Adjustment results, for benefit year 2014, were not 

published by HHS until June 30, 2015, after HHS had already promulgated 

regulations for benefit years 2015 and 2016.  See Summary Report for 2014 

Benefit Year (June 30, 2015), SA300.  The results were shocking.  The Risk 

Adjustment formula heavily penalized many new, small, and low-cost insurers, 

whose modest premiums were largely transferred by HHS to larger, higher-cost 

competitors.  For example:  

 Health Connections was assessed a charge representing 21.5% 

of its premiums.   
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 Preferred Medical in Florida was assessed a crippling $97.1M 

charge, equaling 38.4% of premiums, forcing it to shut down. 

 Minuteman paid 71% of its premium revenues in Risk 

Adjustment charges.     

 Health Republic Insurance of New York was charged over 

$80M.   

 MetroPlus Health Plan of New York was charged $55M.   

 Kentucky Health Cooperative and Louisiana Health 

Cooperative were both assessed nearly $8M.   

 New York State Catholic Health Plan, Inc. was charged over 

$37.5M.   

 Chinese Community Health Plan of California was assessed 

nearly $20M in charges.   

 Health Net of Arizona, Inc. was assessed a $28M charge. 

 Common Ground Health Cooperative was charged $23M.   
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 CoOportunity Health was assessed a $6.5M charge in 

Nebraska.   

 Local Initiative Health Authority for Los Angeles County was 

charged over $31M.   

 ConnectiCare Insurance Company, Inc. of Connecticut was 

charged over $18M.   

See Summary Report for 2014 Benefit Year at 13-16, 23, 30, 32, 34, 35, 41, 

SA301-SA310; see also Preferred Med. Plan, Inc. v. HHS et al., No. 17-20091 

(S.D. Fl.), at ECF 24 (Am. Compl.), ¶¶77-78; CHOICES, Technical Issues with 

ACA Risk Adjustment (“CHOICES White Paper”) at 11, SA135.  Given that the 

health insurance industry targets operating margins of 2-5%, these charges were 

devastating, particularly to smaller insurers and new market entrants.  See Hickey 

Dec. ¶19, SA102. 

The same pattern continued in subsequent benefit years.  Health 

Connections’ experience is illustrative.  For benefit year 2015, it was charged 

$14,569,495.74 (14.7% of its premiums).  Id. at ¶18, SA102.  Incredibly, in benefit 

year 2016, Health Connections’ risk score was essentially identical to the state 

average for the small group market, yet it was assessed close to $9 million.  See 

Peterson Dec. ¶¶18-19, SA567.   
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But Health Connections was one of the lucky ones; it has survived.  

The other CO-OP’s have not fared so well, and massive Risk Adjustment 

assessments, often in excess of their capital reserves, have driven them to 

dissolution.  See CHOICES White Paper at 11-13, SA135-SA137 (attributing CO-

OP insolvencies largely to Risk Adjustment); House Rpt. at 19-22, SA119-SA122, 

attached to Health Connections 2018 Comment.3  

One key driver of these extreme, destabilizing results was the use of 

the statewide average premium in the Risk Adjustment formula, which rewards 

issuers with high rates, but perversely penalizes efficient, low-cost issuers.  This 

flawed result occurs because premium levels are not driven solely by the health or 

sickness of enrollees; rather, premiums are also impacted by whether an issuer can 

control its costs by, inter alia, doing a better job managing its members’ medical 

care.  If an issuer’s premiums are lower because of medical cost savings arising 

from better care management, as opposed to having healthier members, the use of 

the statewide average premium punishes the carrier for using these operating 

efficiencies to price below the statewide average.  The more a plan deviates from 

the statewide average premium, the higher the percentage of its Risk Adjustment 

assessment is attributable to lower premiums.  See CHOICES White Paper at 5-6, 

                                           
3Only four of 23 CO-OP’s remain today.    
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9, SA129-SA130, SA133; CHOICES Comment re: Discussion Paper (Apr. 22, 

2016) at 2-3, SA147-SA148; Hickey Dec. ¶¶58-72, SA107-SA111. 

Health Connections and its fellow penalized issuers did not sit idly by 

in the face of these unfair assessments.  Rather, they formed the CHOICES 

coalition and, with the technical assistance of HHS’s former Chief Actuary, 

prepared and submitted to HHS a comprehensive white paper explaining the flaws 

in the agency’s formula.  That white paper explained how Risk Adjustment was 

perversely punishing innovations that improved health and lowered costs: 

The fundamental issue is that successful efforts to 
coordinate care and manage chronic conditions can help 
prevent further disease progression, reduce inpatient 
hospitalizations, and avoid other more intensive health 
care services.  The improved health outcomes are highly 
beneficial for patients, but they also translate into lower 
risk scores . . . If the risk scores accurately reflected the 
plan’s lower cost of care, then the risk adjustment and 
transfer programs would appropriately account for the 
relative risk profile of the enrollees. . . . however, the risk 
adjustment formula is ‘tilted’ in the direction of 
understating relative costs for lower-cost individuals and 
those without HCC diagnoses. . . . Consequently, the 
lower plan expenditures resulting from care coordination 
and management tend to be exaggerated in the risk score 
calculations, and the risk transfer amounts are biased 
against effective plans …. The net effect is an 
unintended cross-subsidization from plans that 
carefully manage care to ones that do not. 

*** 

To the extent that a plan’s actual premiums are 
significantly lower (or higher) than the market average, 
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then its estimated premium difference will be 
significantly exaggerated.  In particular, for efficient, 
high performing plans focusing on thorough care 
management, cost-efficient care, effective provider 
networks, low administrative costs, and, in some cases, 
low nonprofit margins, member premiums will generally 
be well below average in an area, for a given mix of 
enrollees.   

CHOICES White Paper at 5-6, 9, SA129-SA130, SA133. 

The first rulemaking after Risk Adjustment results were released was 

for benefit year 2017.  Despite receiving a flood of comments about the program’s 

destabilizing effects, the agency made only minor tweaks.  HHS explicitly declined 

to address the many comments challenging the use of the statewide average 

premium.  81 Fed. Reg. 12,203, 12,230.   

F. Health Connections Successfully Challenges the Risk Adjustment 
Regulations 

Faced with HHS’s indifference, Health Connections was forced to 

seek legal recourse.  In 2016, Health Connections commenced the underlying 

action under the APA challenging, inter alia, the use of the statewide average 

premium as arbitrary and capricious.4  After cross-motions for summary judgment 

and lengthy oral argument, the District Court held, in relevant part for this appeal, 

                                           
4 This was one of several actions challenging various aspects of the 

Risk Adjustment program.  See Evergreen Health Cooperative, Inc. v. HHS et al., 
No. 16-2039 (D. Md.); Minuteman Health Inc. v. HHS et al., No. 16-1570 (D. 
Mass.); Preferred Med. Plan, Inc. v. HHS et al., No. 17-20091 (S.D. Fl.); Ommen 
v. United States, No. 17-957 (Fed. Cl.).  
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that HHS’s decision to use the statewide average premium was arbitrary and 

capricious.  N.M. Health Connections v. HHS et al., 312 F. Supp. 3d 1164, 1211-12 

(D.N.M. 2018) (“NMHC I”).  Specifically, the District Court noted HHS’s flawed 

assumption that the ACA mandated a budget neutral formula and found that 

assumption “infect[ed] [HHS’s] analysis of the relative merits of using a state’s 

average premium . . . instead of using a plan’s own premium.”  Id. at 1209.  HHS 

failed to articulate an independent reason for requiring budget neutrality outside of 

its incorrect assumption that it was statutorily mandated (an assumption HHS has 

not defended in its Brief).  With HHS’s legal premise rebuffed and no other reason 

to fall back on, the District Court properly found that HHS’s action in choosing to 

use the statewide average premium was arbitrary and capricious.  Accordingly, for 

the challenged 2014-2018 benefit year regulations, the District Court “set[] aside 

and vacate[d] the agency action as to the statewide average premium rules and 

remand[ed] the case to the agency for further proceedings.”  Id. at 1211-12. 

G. HHS Moves for Reconsideration 

Rather than fix its flawed rules on remand, HHS moved for 

reconsideration under Fed. R. Civ. P. 59, making several new arguments.  First, 

HHS claimed that Health Connections never challenged its decision to operate the 

Risk Adjustment in a budget neutral manner, and thus waived that challenge.  

Second, HHS argued that the District Court “misapprehended” its position on 
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budget neutrality, which caused it to overlook “fundamental” principles of 

constitutional and appropriations law.  Finally, HHS argued that the Court should 

reconsider its remedy of vacatur because vacatur was manifestly unjust.  See 

generally ECF 57, R59 Brief, SA480.5 

The District Court rejected these new contentions and stood by its 

original decision.  The District Court noted that the agency had flip-flopped its 

stance on whether it was legally required to design the program in a budget neutral 

manner.  N.M. Health Connections v. HHS et al., 340 F. Supp. 3d 1112, 1179-80 

(D.N.M. 2018) (“NMHC II”).  The District Court also rejected the notion that 

Health Connections’ claim was precluded because Health Connections failed to 

raise its concerns in comments to the agency before the 2017 rulemaking.  As is 

                                           
5 After the Rule 59 motion was fully briefed, the District Court conducted oral 
argument on June 21, 2018.  During that hearing, the District Court indicated that it 
did not intend to issue a decision until after the 2017 Risk Adjustment transfers 
would have been due under the vacated rule.  As a result, HHS suspended Risk 
Adjustment transfers pending the District Court’s ruling.  See Press Release, Aplt. 
App. 74.  However, three weeks later, HHS reversed course and issued a new 
emergency Risk Adjustment regulation for the 2017 benefit year, allowing 
transfers to proceed.  83 Fed. Reg. 36,456, 36,457-59.  HHS subsequently 
conducted notice and comment proceedings for a new, replacement Risk 
Adjustment regulation for 2018.  See 83 Fed. Reg. 39,644, 39,646-48; 83 Fed. Reg. 
63,419, 63,420-27.  Nevertheless, HHS has not proposed new regulations to 
replace the vacated 2014-2016 regulations.  Since the agency’s new rules replace 
the original 2017 and 2018 rules, Health Connections asserted in the District Court 
that its challenge to the original 2017 and 2018 rules is now moot.  See ECF 83, 
Health Connections’ Response to Notice, at 1, SA627; ECF 85, Health 
Connections’ Response to Notice, at 1, SA631.  HHS has never responded to the 
mootness point nor did the District Court address it. 
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documented in the administrative record, HHS had independently considered the 

issue under review, whether to use the statewide average premium or each issuer’s 

own premium.  Since HHS had unquestionably addressed this issue, commenters 

were not independently required to raise the point.  NMHC II, at 1168.  Finally, the 

District Court rejected the challenge to its remedy of vacatur, noting that the 

evidence submitted by HHS of the purported disruptive impact of its Order – 

principally an Affidavit from HHS official Jeffrey Wu – consisted of predictions 

about market behavior and representations of HHS’s position that largely turned 

out to be untrue.  NMHC II, at 1180-82. 

HHS’s appeal followed. 

SUMMARY OF ARGUMENT 

1. The District Court correctly ruled that HHS’s decision to use 

the statewide average premium instead of each issuer’s own premium in the Risk 

Adjustment formula was arbitrary and capricious.  In the administrative record, 

HHS based its decision on a supposed statutory requirement that payments and 

charges in the program net to zero, even though the ACA imposes no such 

requirement.  HHS does not even purport to defend its reasoning in the 

administrative record, but rather offers a scattershot of post hoc justifications, none 

of which may be considered under the APA and each of which fails regardless on 

its own terms. 
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2. HHS cannot evade judicial review of its actions by arguing that 

they were not challenged by any commenter before the 2017 rulemaking.  From 

the very first annual rulemaking, HHS affirmatively addressed whether to use the 

statewide average premium or each issuer’s own premium in the Risk Adjustment 

formula, thus obviating the need for the point to be raised by commenters.  

Consequently, the agency’s reasoning for the decision to use the statewide average 

premium is properly before this Court under the APA. 

3. Finally, there is no reason to disturb the District Court’s 

remedy.  Vacatur is the standard remedy under the APA, as expressly provided in 

the statutory text.  Given that (i) the agency’s conduct was so seriously deficient 

that HHS is not defending its reasoning in the administrative record and (ii) HHS 

presents no evidence of disruption caused by the District Court’s judgment in the 

fourteen months since it was entered (and has never sought a stay pending 

appellate review), there is no reason to depart from the typical remedy that 

Congress established in the APA.6  

                                           
6 Health Connections does not dispute HHS’s position on the 

jurisdiction of this Court to hear this appeal. 
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ARGUMENT 

A. HHS Acted Arbitrarily and Capriciously in Choosing to Use the 
Statewide Average Premium Over Each Issuer’s Own Premium  

1. Arbitrary and Capricious Review Under the APA  

The issue on appeal is a narrow one:  whether HHS’s decision to use 

the statewide average premium, rather than an issuer’s own premium, in the Risk 

Adjustment formula was arbitrary and capricious under the APA.  Arbitrary and 

capricious review examines the rationality of agency action in light of the evidence 

before the agency at the time it made its decision.  To pass muster, the agency must 

have “examine[d] the relevant data and articulate[d] a satisfactory explanation for 

its action including a ‘rational connection between the facts found and the choice 

made.’”  Motor Vehicle Mfrs. Ass’n. of the U.S., Inc. v. State Farm Mut. Auto. Ins. 

Co., 463 U.S. 29, 43 (1983) (citations omitted).  The Court’s focus is on “the 

rationality of an agency’s decision making process rather than on the rationality of 

the actual decision.”  WildEarth Guardians v. U.S. Bureau of Land Mgmt., 870 

F.3d 1222, 1233 (10th Cir. 2017) (emphasis added). 

To that end, a court’s review is limited to the facts and analysis as set 

forth in the administrative record.  See Olenhouse v. Commodity Credit Corp., 42 

F.3d 1560, 1575 (10th Cir. 1994) (“[I]t is well-established that an agency's action 

must be upheld, if at all, on the basis articulated by the agency itself.  Thus, the 

grounds upon which the agency acted must be clearly disclosed in, and sustained 
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by, the record.”).  A court can neither supply its own rationale for the agency’s 

action, nor can it rely on post hoc justifications concocted by the agency’s 

litigation counsel.  See SEC v. Chenery, 318 U.S. 80, 87-88 (1943); N.M. ex rel. 

Richardson v. BLM, 565 F.3d 683, 688 (10th Cir. 2009) (“appellate courts consider 

only the agency's reasoning at the time of decisionmaking, excluding post-

hoc rationalization concocted by counsel in briefs or argument”); Christopher v. 

SmithKline Beecham Corp., 567 U.S. 142, 155 (2012) (stating deference is 

unwarranted “when it appears that the interpretation is nothing more than a 

convenient litigating position or a post hoc rationalization advanced by an agency 

seeking to defend past agency action against attack”); Motor Vehicle Mfrs, 463 

U.S. at 50 (“[C]ourts may not accept appellate counsel's post hoc rationalizations 

for agency action.”).    

2. HHS Misrepresents the Agency Action Under Review 

The first step in any APA case is for the plaintiff to identify the final 

agency action it is challenging.  See 5 U.S.C. §§702, 704; Dine Citizens Against 

Ruining Our Env’t v. Jewell, 312 F. Supp. 3d. 1031, 1087 (D.N.M. 2018) 

(“Plaintiffs have the burden of identifying specific federal conduct and explaining 

how it is final agency action within the meaning of [the APA].”).  The agency 

action at issue in this appeal is narrow:  whether HHS’s decision to use the 
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statewide average premium, as opposed to an insurer’s own premium, in the Risk 

Adjustment transfer formula was arbitrary and capricious.  NMHC II, at 1170-71.   

Confusingly, HHS does not squarely address this issue in its Brief.  

Rather, in an attempt to obfuscate the issues, HHS tries to reframe the District 

Court’s decision as focused on HHS’s:  (1) failure to consider the Program 

Management Appropriation (“PMA”); and (2) failure to explain its decision to 

operate the Risk Adjustment program in a budget neutral manner.  But these are 

not final agency actions at all, much less the final agency actions that Health 

Connections actually challenged and the District Court reviewed.   

The record below was clear as to what agency action was being 

challenged.  As counsel for Health Connections explained at oral argument:  

To be very clear, the agency action we're challenging -- 
and the APA requires us when we come into federal 
court to identify the agency action being challenged that 
we're asking the Court to review -- was the decision to 
use the statewide average premium instead of each 
issuer's own premium. 

R59 Tr. (July 3, 2018), at 12:16-21, SA617 (emphasis added); see also id. at 10:13-

18, SA616 (“[H]ere, the agency action being challenged [is] the decision the 

agency made in setting the original formula to use the statewide average premium 

instead of each issuer’s own premium, that is the specific agency action we 

challenged”); id. at 47:25-48:4, SA621-622 (“In terms of this lump sum 

appropriation issue, again, the agency action being challenged here is the decision 
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to use the statewide average premium instead of each issuer's own premium.  That 

is the agency action.”). 

The District Court rightly focused its review on the agency action that 

Health Connections was challenging.  In its first opinion, the District Court 

explained that, because “HHS has failed to provide a reasoned explanation for its 

action, it sets aside and vacates the agency action as to the statewide average 

premium rules.”  NMHC I, at 1211-12.  And again in its second opinion:  “HHS’ 

Decision to Use the Statewide Average Premium in its Risk Adjustment Formula – 

Instead of Each Insurer’s Own Average Premium – Was Arbitrary and 

Capricious.”  NMHC II, at 1164. 

The District Court also admonished HHS for its similar attempts 

below to mischaracterize the agency action at issue, explicitly stating that it was 

neither reviewing HHS’s consideration of the PMA nor an overarching concept of 

budget neutrality:   

[I]n its MOO, the Court reviews HHS’ decision to use 
statewide average premiums rather than each insurer's 
own average premium in the agency's risk adjustment 
formula, and not a decision to spend the lump sum 
portion of the Program Management Appropriation on 
other priorities…. Far from reviewing an agency decision 
regarding budget priorities, the Court concluded that 
HHS made no such decision when crafting its risk 
adjustment formula. 

NMHC II, at 1174-75 (emphasis in original).   
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HHS argues, on the contrary, that the Court's holding is 
based on a claim . . . that HHS's budget-neutral approach 
was independently arbitrary and capricious for lack of a 
satisfactory explanation for the basis of that approach.  
That characterization of the MOO is not accurate, 
because the Court considered budget neutrality only 
insofar as HHS implicitly used budget neutrality to 
justify its decision to base its risk adjustment formula on 
statewide average premiums. 

Id. at 1168-69. 

3. The Administrative Record Demonstrates that HHS’ 
Decision to Use the Statewide Average Premium Was Arbitrary and 
Capricious 

The reason that HHS tries to distort the actual agency action being 

reviewed is because it cannot defend its conduct in the underlying rulemaking 

proceedings.  HHS points to nothing in the administrative record to support its use 

of the statewide average premium, and instead relies on impermissible post hoc 

arguments from its litigation counsel.  Such post hoc justifications cannot save 

HHS’s failure to provide a reasoned basis in the administrative record for its 

decision to use the statewide average premium.  

a. HHS’s Justifications for Using the Statewide Average 
Premium Set Forth in the Administrative Record  

HHS’s first discussion of the statewide average premium was in a 

September 2011 white paper titled Risk Adjustment Implementation Issues.  There, 

HHS stated transfers “will be calculated in a zero sum, budget-neutral manner.”  

HHS White Paper at 13, SA194.  The only explanation offered for this budget 
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neutral design was that “in contrast to some current risk adjustment methodologies, 

the Affordable Care Act's risk adjustment program is designed to be budget 

neutral.”  Id. at 4, SA193 (emphasis supplied).  HHS articulated no policy reasons 

nor did it engage in any fact-finding related to its budget neutral design, but rather 

accepted budget neutrality as a mandate imposed by statute.  HHS used the 

statewide average premium as a mathematical fix to guarantee that charges and 

payments in a state will always net to zero.  Conversely, HHS considered and 

rejected use of each issuer’s own premium in the formula because this could result 

in outcomes where payments and charges might not net to zero.  Id. at 15, SA196.7   

Slightly over a year later, on December 7, 2012, HHS issued its first 

proposed Risk Adjustment rule, for benefit year 2014.  77 Fed. Reg. 73,117.  

There, HHS described its reasons for selecting the statewide average premium over 

each issuer’s own premium as assuring budget neutrality and “provid[ing] a 

straightforward and predictable benchmark for estimating transfers.”  Id. at 73,139.  

But the agency again articulated no rationale, nor found any facts, as to why 

budget neutrality was a good thing, other than taking it as a “given” under the 

statute. 

                                           
7 HHS expressly recognized, however, that it could maintain budget 

neutrality while using an issuer’s own premium by reducing payments out on a pro 
rata basis to account for any shortfall of payments in – similar to how it operated 
the reinsurance and risk corridors programs.  See id.  
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When HHS issued the final rule for 2014, in response to comments 

that the statewide average premium improperly sweeps in non-risk related 

administrative costs, HHS offered two additional unsupported, conclusory 

statements to justify its use of the statewide average premium:  “use of a plan’s 

own premium may cause unintended distortions in transfers” and “both claims and 

administrative costs include elements of risk selection, and therefore, that transfers 

should be based on the entire premium.”  78 Fed. Reg. at 15,432. 

The first point – “unintended distortions” – appears to be a 

restatement of HHS’s desire for a mathematical formula guaranteeing that 

payments and charges net to zero, but again without any reasoning or fact-finding 

why the agency chose this path. 

The second point does not address the agency’s action in choosing the 

statewide average premium over each issuer’s own premium, as both are “entire 

premiums.”  Rather, this point addressed whether HHS should use a measure other 

than a premium of some sort, such as medical claims costs. 

The first Risk Adjustment results, for benefit year 2014, were 

published by HHS on June 30, 2015.  See Summary Report for 2014 Benefit Year, 

SA300.  By then, HHS had already promulgated Risk Adjustment regulations for 

2015 and 2016, maintaining the use of the statewide average premium without 

further analysis.  79 Fed. Reg. 13,744, 13,754; 80 Fed. Reg. 10,750, 10,771.   
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Following publication of the first Risk Adjustment results, which, as 

discussed supra at 9-11, imposed massive surprise charges on many small insurers, 

the agency received comments from Health Connections and numerous others 

challenging the agency’s use of the statewide average premium.  See e.g., Health 

Connections 2017 Comment at 1-3, SA171-SA173 (attaching CHOICES White 

Paper); Minuteman 2017 Comment at 5-7, SA160-SA162 (same); Evergreen 2017 

Comment at 1-2, SA207-SA208; Land of Lincoln 2017 Comment at 4-5, SA202-

SA203.   

HHS, however, explicitly refused to address these comments:  “We 

did not propose changes to the transfer formula, and therefore, are not addressing 

comments that are outside the scope of this rulemaking.”  81 Fed. Reg. at 12,230. 

Health Connections and other insurers again challenged HHS’s use of 

the statewide average premium in the rulemaking for the 2018 benefit year.  See 

e.g., Health Connections 2018 Comment at Aplt. App. 23-25; Minuteman 2018 

Comment at Aplt. App. 42-45; CHOICES 2018 Comment at 5, SA154; Axene 

Report at 8-14, SA94-SA100.  This time HHS grudgingly responded with a one-

sentence justification:  “In the absence of additional funding for the HHS-operated 

risk adjustment program, we continue to calculate risk adjustment transfers in a 

budget neutral manner….” 81 Fed. Reg. 94,058, 94,101.   
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This threadbare explanation raises two problems.  First, the agency 

did not state that it was changing its view, so presumably this was a continuation of 

the prior rationale that the ACA mandated a budget neutral structure.  See Encino 

Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2120 (2016) (“Agencies are free to 

change their existing policies as long as they provide a reasoned explanation for 

the change.”).  Second, the phrase “in the absence of additional funding” implies, if 

anything, that HHS saw no policy reason to operate a budget-neutral program, but 

was rather concerned only about budgetary limits (although HHS engaged in no 

analysis of its appropriations). 

b. HHS’s Justification in the Administrative Record is 
Without Basis 

In sum, the justification that HHS articulated in the administrative 

record for its decision to use the statewide average premium over each issuer’s 

own premium was that the ACA mandated that the formula generate results where 

payments and charges net to zero.  It is this reasoning that the District Court 

reviewed and found wanting in a detailed analysis of the ACA’s text and structure.  

See NMHC I, at 1209-12.  Because the ACA did not mandate a budget-neutral Risk 
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Adjustment formula, the District Court held that the agency’s justification in the 

administrative record was arbitrary and capricious.8  Id. 

Nowhere in its Brief does HHS defend its reasoning in the 

administrative record that there was a legal mandate of an automatically budget 

neutral Risk Adjustment formula.  This silence echoes how HHS floundered below 

when pushed by the District Court: 

The Court:  [D]o you have anything in the record that 
says they explained [the budget neutral decision] from 
2014 through 2017? . . just so I understand the position, 
without the affidavit, there is nothing in the record for 
2014 to 2017 that explains any rationale for the budget 
neutrality?   

[HHS]:  Nothing beyond the statements that the program 
was designed to be budget neutral. 

R59 Tr. at 21:18-20 & 22:9-14, SA619-620. 

Accordingly, HHS “failed to provide a reasoned explanation for its 

action,” which is thus arbitrary and capricious.  Olenhouse, 42 F.3d at 1575. 

                                           
8 Minuteman Health Inc. v. HHS, 291 F. Supp. 3d 174 (D. Mass. 2018) also 

held that the ACA “does not require the [risk adjustment] program to be budget-
neutral.”  Where Minuteman diverged from the District Court here was that it 
improperly offered its own justifications, outside the administrative record, for 
using a budget-neutral approach.  But courts cannot substitute their own views to 
save an agency action.  See SEC v. Chenery, 318 U.S. 80, 87-88 (1943).  Where the 
agency’s reasoning in the administrative record is deficient, the matter should be 
remanded to the agency to fix its errors.  Crushed by its Risk Adjustment 
assessments, Minuteman went into receivership; it did not appeal the decision. 
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4. Counsel’s Post Hoc Justifications Cannot Cure HHS’s 
Error 

a. The Court Must Disregard Counsel’s Post Hoc 
Reasoning 

Unable to defend the administrative record, HHS offers this Court 

only after-the-fact, counsel-made justifications for its use of the statewide average 

premium.  But post hoc justifications concocted by litigation counsel cannot be 

considered under the APA.  Amerijet Int’l, Inc. v. Pistole, 753 F.3d 1343, 1351 

(D.C. Cir. 2014); see also SEC v Chenery, 332 U.S. 194, 196 (1974).  On this basis 

alone, they should be disregarded.  But even if the Court were to consider them 

(which would be improper), they still fall flat.   

b. An Alleged Lack of Appropriation Does Not 
Necessitate Budget Neutrality 

The central focus of HHS counsel’s post hoc justifications for using 

the statewide average premium is that, in the absence of an appropriation expressly 

earmarked for the Risk Adjustment program, it was required to operate Risk 

Adjustment in a budget neutral manner.  This justification appears nowhere in the 

administrative record for 2014-2017 (and likely not for 2018, as HHS did not 

indicate a change in position from past years) and, thus is not properly before the 

Court.  It is also wrong.   

Each year HHS receives an annual PMA from Congress.  See Consol. 

Approp. Act (“CAA”) 2014, 128 Stat. 5, 374-375; CAA 2015, 128 Stat. 2130, 
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2477; CAA 2016, 129 Stat. 2242, 2611; CAA 2017, 131 Stat. 135, 530; CAA 

2018, H.R. 1625, 379-80.  This appropriation has two relevant components. 

First, the PMA authorizes HHS to spend “user fees” on HHS program 

functions.  See NMHC II, at 1172.  Without this appropriation of user fees paid by 

program participants, HHS would have no legal authority to use charges in the 

Risk Adjustment program (which are user fees) to fund payments out.  See id. at 

1171 (ACA does not contain “an appropriation, so it does not permit HHS to spend 

any federal money -- including the risk adjustment charges that HHS collects -- on 

risk adjustment payments” and “HHS must rely on the CMS program management 

appropriation to fund risk adjustment payments”).    

Second, the PMA provides a lump sum appropriation that HHS may 

spend on various matters, including a catchall category of “other responsibilities” 

of the agency.  See id. at 1171-72.  As the District Court pointed out, “other 

responsibilities” does not exclude the Risk Adjustment program, and thus the PMA 

was potentially available to HHS for Risk Adjustment.  See id. at 1172.   

In analyzing the availability of the PMA, the District Court was 

guided by persuasive authority that the lump sum appropriation could be applied to 

the closely related risk corridors program.9  See id. at 1171-74.  The GAO was 

                                           
9  Risk corridors was a three-year program in which HHS was required 

to reimburse insurer losses above certain thresholds and insurers in turn were 
(continued...) 
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asked by certain members of Congress to evaluate what funding sources were 

available for the risk corridors program.  The GAO opined that the PMA’s lump 

sum would be available:   

Section 1342(b)(1) directs the Secretary to make 
payments to qualified health plans, but that section 
neither designates nor identifies a source of funds.  The 
CMS PM appropriation for FY 2014 made funds 
available to CMS to carry out its responsibilities, which, 
with the enactment of section 1342, include the risk 
corridors program.  Consequently, the CMS PM 
appropriation for FY 2014 would have been available for 
making the payments pursuant to section 1342(b)(1). 

GAO, B-325630, HHS- Risk Corridors Program, at 3-4, SA298-SA299.10  Notably, 

it is the GAO, and not HHS, that is the expert agency in the field of appropriations.  

See Nevada v. DOE, 400 F.3d 9, 16 (D.C. Cir. 2005). 

Nevertheless, HHS contends that the PMA was unavailable because it 

was only an available source of funding for expenditures that were not “otherwise 

provided.”   Aplt. Br. at 31-32.  According to HHS, “Congress ‘otherwise 

________________________ 

(continued...) 

required to disgorge profits in excess of certain other thresholds.  See Moda Health 
Plan, Inc. v. United States, 892 F.3d 1311, 1314-16 (Fed. Cir. 2018) (describing 
risk corridors program). 

10 Congress later enacted appropriations riders to prohibit the use of the 
PMA lump sum for the risk corridors program.  See Moda, 892 F.3d at 1318-19.  
There were no such restrictions placed on the Risk Adjustment program.  See 
NMHC II, at 1173. 
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provided’ for risk-adjustment payments by allowing the amounts collected from 

insurers to be used to fund those payments.”  Id.  But it is the PMA that authorized 

both the use of charges into the program (“user fees”) and appropriated the lump 

sum; both provisions follow after the “otherwise provided” language in the same 

appropriations act.  As the District Court correctly noted, without the PMA, there 

were no funds – including charges paid into the program – available to be used for 

payments out under Risk Adjustment.  See NMHC II, at 1171-74; see also supra at 

29 (citing CAA’s for 2014-2018). 

c. The Statewide Average Premium Does Not Ensure 
Predictability  

HHS’s next post hoc justification is that relying on the annual 

appropriations cycle, in which Congress could change its mind from year to year, 

would render the purportedly stable Risk Adjustment program unpredictable and 

unreliable for purposes of setting premiums.  Again, this argument is absent from 

the administrative record and should not be considered by the Court now.  It is also 

wholly theoretical:  HHS cites no fact-finding contemporaneous with its decision 

to use the statewide average premium to support its conclusory assertion that its 

formula is readily predictable for accurate premium-setting. 

But there was evidence in the administrative record on the 

predictability of the formula, none of which supports HHS’s theory.  The 2017 

rulemaking was the first rulemaking that occurred after actual Risk Adjustment 
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results had been released and insurers could test the accuracy of their Risk 

Adjustment assumptions made when setting their premiums.  The results were a 

disaster:  as numerous commenters noted in the 2017 and 2018 rulemakings, many 

small insurers were hit with huge Risk Adjustment charges, often well in excess of 

20% of their total premium revenues (and in some cases leading to insolvencies), 

that they had not accounted for in their premiums.  See e.g., Health Connections 

2017 Comment at 1-3, SA171-SA173; Minuteman 2017 Comment at 5-7, SA160-

SA162; Land of Lincoln 2017 Comment at 4-5, SA202-SA203; CHOICES White 

Paper at 9, 11-13, SA133, SA135-SA137; Minuteman 2018 Comment at Aplt. 

App. 38-41; Health Connections 2018 Comment at Aplt. App. 14-18. 

In its 2018 comments, Health Connections supplied even more 

systematic evidence of Risk Adjustment’s unpredictability, attaching a study 

conducted by Milliman, a leading actuarial firm, measuring how well insurers 

predicted their Risk Adjustment outcomes.  See Financial Analysis of ACA Health 

Plan Issuers (Feb. 2016) (“Milliman Paper”), SA139, attached to Health 

Connections 2018 Comment.  Milliman made two key findings.  First, over half of 

all issuers predicted Risk Adjustment payments/charges to be $0, a result Milliman 

attributed to plan actuaries throwing their hands up in the air at their inability to 

predict the formula’s outcome.  Id. at 3, SA141.  Second, while the minority of 

issuers who did predict either a charge or payment tended to be directionally 
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correct as to whether they would be creditors or debtors, the predictions of the 

magnitude of payments and charges were wildly off.  Id.   

Health Connections’ 2018 comments also showed that, in the State of 

New Mexico, every carrier assumed in its rate filings for 2017 that it would incur a 

Risk Adjustment charge and none predicted it would receive a payment.  Yet that 

is mathematically impossible under the budget neutral formula (which equally 

balances charges and payments) and can only be explained by insurers’ inability to 

predict the formula’s outcome and need to price defensively.  See Health 

Connections 2018 Comment at Aplt. App. 27, n.4 (citing BCBSNM Unified Rate 

Review (Jan. 1, 2017), http://www.osi.state.nm.us/serff/nmserff.aspx); see also 

Hickey Dec. ¶¶53-55, SA105-SA106. 

None of this is surprising in light of the inherently unpredictable 

structure of HHS’s Risk Adjustment program: 

 Risk Adjustment results are not known until six months after 

the close of a relevant benefit year, and close to two years after 

premiums were set in advance of that benefit year. 

 To predict Risk Adjustment results, insurers must predict who 

will enroll in the ACA marketplaces in a year and how healthy 

such individuals will be. 
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 Because risk scores are adjusted by geographic cost factor, 

insurers must predict where in their state consumers will buy 

insurance. 

 Insurers must also predict which different insurance products 

consumers will buy, for two reasons.  First, risk scores are 

adjusted by an “induced demand factor” that reflects different 

levels of consumer out-of-pocket costs (e.g., copayments) in 

different insurance products.  Second, the statewide average 

premium hinges largely on what types of differently priced 

insurance products consumers choose to buy. 

 These uncertainties are compounded for small insurers, whose 

populations do not meaningfully impact the weighted average 

risk scores and weighted average premiums that drive Risk 

Adjustment results.  Such small insurers are forced to guess 

about their larger competitors’ enrollments and pricing 

strategies.   

d. There Is No Risk of Gaming Premiums 

In an argument spanning less than two pages, HHS halfheartedly 

claims that the use of an issuer’s own premium would pose a gaming risk:  “if risk-
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adjustment payments were based on a plan’s own premium, then higher-risk plans 

would have an incentive to raise premiums, so as to increase their risk-adjustment 

payments.”  Aplt. Br. at 35.  But this argument ignores the realities of the 

premium-setting process, which is highly regulated.  As HHS itself explained to 

the District Court:  “[t]o the extent NMHC suggests that issuers can raise their 

rates solely to inflate risk adjustment payments (i.e., in a manner untethered to 

actual costs), that outcome is foreclosed by the Medical Loss Ratio rules, rate-

review provisions, state insurance law, and the laws of economics, all of which 

help ensure that issuers price to cost.”  ECF 35, HHS SJ Br. at 24, n. 5, SA344.  

HHS further claims that using an issuer’s own premium, instead of the 

statewide average premium, “could create disincentives for high-risk plans to 

operate efficiently or set lower prices.”  Aplt. Br. at 35.  But this argument (made 

without citation to any evidence or actual analysis by HHS) ignores the fact that 

Risk Adjustment in its current design penalizes efficient, high-performing issuers.  

As Health Connections has explained in its comments to HHS, use of 

the statewide average premium improperly penalizes any carrier that prices below 

the statewide average, as its charge will be artificially inflated to the extent that it 

is lowering prices below the statewide average.  Because premiums are based not 

only upon whether an insured population is healthier or sicker, but also on whether 

an issuer can control its costs by, for example, doing a better job managing its 
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members’ medical care, the use of the statewide average premium functions as a 

financial penalty for innovative efforts to reduce health care costs.  See e.g., Health 

Connections 2018 Comment at Aplt. App. 23; CHOICES White Paper at 9, 

SA133; CHOICES Comment (Apr. 22, 2016) at 2-3, SA147-SA148; Axene Report 

at 8-14, SA94-SA100; Health Connections 2017 Comment at 1-3, SA171-SA173.  

e. HHS Operates Risk Adjustment, Not the States 

In what is perhaps the agency’s greatest departure from real world 

facts, HHS advances the post hoc argument that Risk Adjustment was designed to 

be administered by states and thus HHS was required to develop a program that 

was automatically budget neutral because HHS cannot commit state government 

funds.  See Aplt. Br. at 33.  But no state is administering the Risk Adjustment 

program.  The only state that even tried – Massachusetts – abandoned the effort 

after the 2016 benefit year.  As the states have declined to run their own Risk 

Adjustment programs, HHS exercised its authority to fill the void.  Indeed, as the 

District Court pointed out, because states can (and uniformly do) opt to defer Risk 

Adjustment to HHS, there is no risk that HHS will attempt to commandeer state 

budgets.  See NMHC II, at 1171, n. 22. 

B. HHS Cannot Evade Judicial Review by Claiming Issue Waiver 

No doubt recognizing that it cannot defend its conduct in the 

administrative record, HHS tries to evade judicial review by claiming that Health 
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Connections is precluded from challenging the “budget-neutral design” of the Risk 

Adjustment formula for 2014-2018 because no commenter “urged HHS to treat the 

lump sum for CMS Program Management as a funding source.”  See Aplt. Br. at 

20 (emphasis supplied).  However, as explained supra, the final agency action 

challenged by Health Connections and reviewed by the District Court was HHS’s 

decision to use the statewide average premium instead of issuers’ own premiums.  

The agency’s justification for its decision – budget neutrality – is not in and of 

itself an agency action subject to separate challenge under the APA.  See 5 U.S.C. 

§702 (limiting judicial review to agency action); Jewell, 312 F. Supp. 3d. at 1087 

(“Plaintiffs have the burden of identifying specific federal conduct and explaining 

how it is final agency action within the meaning of [the APA].”).  

That final agency action is properly before this Court.  As the District 

Court noted, there is no issue waiver “when an agency, for whatever reason, 

considers a potential issue.”  NMHC II, at 1168 (emphasis supplied).  This is 

because the concerns animating the issue exhaustion requirement are satisfied 

when “an agency addresses an issue – even if the agency does so on its own 

initiative – [as] an administrative record exists for the court to review [and] the 

agency had a fair opportunity to consider the issue.”  Id.  Because (as discussed 

supra at 24-25) HHS actually considered whether to use the statewide average 

premium instead of an issuer’s own premium as early as 2011, it was “appropriate 
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for the Court . . . to review whether HHS’ reasoning underlying that decision 

passes muster under the APA.”  Id.  Before the District Court, HHS did not even 

“contend there has been waiver with respect to challenging statewide average 

premium itself.”  Id. at 1137 (citing R59 Tr. at 16:08-10, SA618). 

The District Court’s decision is in accord with the law in the Tenth 

Circuit and elsewhere.  See e.g., Garcia-Carbajal v. Holder, 625 F.3d 1233, 1238 

(10th Cir. 2010); Portland Gen. Elec. Co. v. Bonneville Power, 501 F.3d 1009, 

1024 (9th Cir. 2007); Glacier Fish Co. LLC v. Pritzker, 832 F.3d 1113, 1120, n.6 

(9th Cir. 2016); NRDC v. EPA, 824 F.2d 1146, 1151 (D.C. Cir. 1987) (“This court 

has excused the exhaustion requirements for a particular issue when the agency has 

in fact considered the issue.”); Banner Health v. Burwell, 126 F. Supp. 3d 28, 68, 

n. 24 (D.D.C. Sept. 2, 2015) (“the waiver rule would not bar a facial challenge if 

the agency has actually addressed the issue, either sua sponte or at the behest of 

another party.”).   

This Court has further held that issue waiver is inapplicable when the 

relevant concerns are “obvious” to the agency.  See Zen Magnets, LLC v. 

Consumer Prod. Safety Comm’n, 841 F.3d 1141, 1151, n. 11 (10th Cir. 2016) 

(“Claims not raised before an agency are not waived if the problems underlying the 

claim are ‘obvious.’”).  As HHS addressed the issue under review –whether to use 
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the statewide weighted average premium or each issuer’s own premium – the point 

must have been, at a minimum, “obvious.”   

Similarly, courts in other circuits have held that parties are not 

required to submit comments challenging “key assumptions” of an agency’s rule.  

See e.g., Hispanic Affairs Project v. Acosta, 901 F.3d 378, 389 (D.C. Cir. 2018) 

(“Agencies always bear the affirmative burden of examin[ing] a key assumption 

when promulgating … a non-arbitrary, non-capricious rule … even if no one 

objects during the comment period.”); NRDC v. EPA, 755 F.3d 1010, 1023 (D.C. 

Cir. 2014) (“even if a party may be deemed not to have raised a particular 

argument before the agency, EPA retains a duty to examine key assumptions as 

part of its affirmative burden of promulgating … a nonarbitrary, non-capricious 

rule”); Am. Assoc. of Cosmetology Schools v. Devos, 258 F. Supp. 3d 50, 72 

(D.D.C. 2017) (“When an agency’s reasoning involves a nonobvious essential 

factual assumption, the agency must justify that assumption notwithstanding a 

party's failure to challenge it as part of its affirmative duty to engage in rational 

decision making.”).  If budget neutrality were a key assumption underlying the 

design of the Risk Adjustment program (as HHS appears to argue), then HHS was 

under an independent obligation, as part of its duty under the APA to engage in 

rational decision-making, to explain and justify that assumption regardless of the 

comments it received. 
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Finally, there were no Risk Adjustment results available to Health 

Connections or other insurers before the rulemaking proceeding for benefit year 

2017.  But once insurers could see how the formula worked as applied, they 

submitted numerous comments in the 2017 and 2018 rulemakings challenging the 

agency’s decision to use the statewide average premium.  See e.g. CHOICES 

White Paper at 9, SA133 (“Use of a plan’s actual average premium in the risk 

transfer formula, rather than the Statewide market average premium, would 

eliminate this significant source of estimation error and result in much fairer 

transfers among plans.”); Health Connections 2017 Comment at 3, SA173 (“use of 

the statewide market average premium in the risk transfer formula again further 

punishes efficient and effective plans with lower premiums”); Minuteman 2017 

Comment at 5-7, SA160-SA162; Evergreen 2017 Comment at 1-2, SA207-SA208; 

Land of Lincoln 2017 Comment at 5, SA203; Health Connections 2018 Comment 

at Aplt. App. 25 (“HHS and CMS cannot flout the Risk Adjustment statute to 

create a budget neutral formula.  Instead, … HHS and CMS should adopt the 

recommendation of CHOICES and use a plan’s own average premium in the 

transfer formula rather than the statewide average premium.”); Minuteman 2018 

Comment at Aplt. App. 42-45; CHOICES 2018 Comment at 5, SA154. 
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C. Vacatur was the Proper Remedy 

HHS’s final challenge to the decision below is that, even if the 

District Court were right on the merits (and it was), the District Court’s remedy – 

vacating and setting aside the agency action it found to be arbitrary and capricious 

– was somehow improper.  Once more, HHS’s arguments fall flat.  

The plain language of the APA expressly authorizes the District Court 

to vacate and set aside agency action that is arbitrary and capricious:  “The 

reviewing court shall . . . hold unlawful and set aside agency action, findings, and 

conclusions found to be—(A) arbitrary, capricious . . . .”  5 U.S.C. §706(2)(a).  

This is the standard remedy.  See e.g., Blue Water Navy Vietnam Veterans Ass’n v. 

McDonald, 830 F.3d 570, 578 (D.C. Cir. 2016) (“[V]acatur is the ‘normal 

remedy’” for “unsupported agency action”); Jewell, 312 F. Supp. 3d at 1110 

(“Vacatur is the usual remedy for an agency action that is arbitrary, capricious, or 

contrary to law.”).   

“The decision whether to vacate depends on ‘the seriousness of the 

order’s deficiencies (and thus the extent of doubt whether the agency chose 

correctly) and the disruptive consequences of an interim change that may itself be 

changed.’”  NMHC II, at 1177.  The District Court properly vacated the 2014-2018 

rules as to the use of the statewide weighted average premium, because it 

determined that those rules suffered from serious deficiencies (id. at 1179-81), and 
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the record before the District Court did not establish that vacatur would cause 

significant disruption.  Id. at 1180-82. 

1. The District Court Properly Held that HHS’s Rulemaking 
Suffered Serious Deficiencies 

There can be little doubt that the agency’s decision-making was 

seriously deficient.  HHS chose to use the statewide weighted average premium 

because it assumed, without any analysis of statutory language or structure, that the 

ACA mandated a budget neutral Risk Adjustment formula.  See supra at 23-25, 27.  

But HHS was unable to defend this reasoning in the District Court, nor did it even 

try.  Similarly, it does not defend its own reasoning in the administrative record 

before this Court.  That the agency is not willing to defend its own reasoning is 

sufficient by itself to establish the seriousness of the deficiencies in the agency 

action under review. 

HHS tries to excuse its deficient reasoning by either passing it off as a 

mere failure to explain or by tossing about new, post hoc justifications that are not 

set forth in the administrative record.  Yet this was not an instance where HHS 

failed to explain its reasoning; rather, the agency stated in its 2011 white paper that 

“the Affordable Care Act’s risk adjustment program is designed to be budget 

neutral.”  HHS White Paper at 4, SA193 (emphasis supplied).  HHS explained its 

reasoning, but now cannot muster an argument to defend it. 
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Likewise, the many post hoc explanations tossed up by HHS counsel 

both in this Court and in the District Court only highlight the seriousness of the 

deficiencies in the agency’s decision-making when it created the Risk Adjustment 

formula in 2011 and 2012.  For example, HHS argued in the underlying 

administrative record that Congress always intended for the program to be budget 

neutral (NMHC II, at 1178) but now contends that budget neutrality should be 

upheld as good policy.  As the District Court explained:  “[t]hese two arguments do 

not mesh and, rather, contradict each other,” because there is no need to argue a 

good policy rationale if Congress mandated that the Risk Adjustment program be 

budget neutral.  NMHC II, at 1178.  In the lower court’s words, HHS has engaged 

in an improper “post hoc rationalization for a decision it was not aware it made, 

which cannot withstand APA review.”  Id. at 1178-79; see e.g., SmithKline, 567 

U.S. at 155 (stating deference is unwarranted “when it appears that the 

interpretation is nothing more than a convenient litigating position or a post hoc 

rationalization advanced by an agency seeking to defend past agency action against 

attack.”). 

HHS argues that it has now provided sufficient explanations for its 

budget-neutral approach through the new rules issued in the summer of 2018 for 

the 2017 and 2018 benefit years.  See Aplt. Br. at 38.  To be clear, HHS partially 

implemented the District Court’s remand by issuing new rules for the 2017 and 
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2018 benefit years.  See 83 Fed. Reg. at 36,457-59; 83 Fed. Reg. at 39,646-48; 83 

Fed. Reg. at 63,420-27.  The agency now wants to use the new rules, issued to cure 

the defects identified in the District Court’s judgment, as a basis to invalidate that 

judgment in the first instance.  This circular, Alice in Wonderland logic fails on its 

face:  that the agency issued new rules, with new reasoning, in response to the 

District Court’s opinion has no bearing on whether the District Court was correct 

in its review of prior agency action.  Indeed, such new rulemakings – which only 

occurred after the District Court held oral argument on HHS’s fully briefed motion 

for reconsideration – were never part of the administrative record before the 

District Court.    

Health Connections previously argued and remains of the view that, 

as a result of HHS’ new rulemaking for the 2017 and 2018 benefit years, Health 

Connections’ challenges to the old 2017 and 2018 regulations are moot (although 

not the challenge to the 2014-2016 rules, which were not replaced).  See ECF 83, 

Health Connections’ Response to HHS’s Notice, at 1, SA627 (“Since the Final 

Rule supersedes the 2017 rule being litigated in this case, HHS’s motion for 

reconsideration of the Court’s findings on the 2017 rule is now moot”); ECF 85, 

Health Connections’ Response to HHS’s Notice, at 1, SA631 (“Given that HHS’s 

Rule 59 motion seeks reconsideration of the Court’s decision regarding a rule that 
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is shortly to be replaced, the motion is now entirely moot as to 2017 and 2018.”).  

HHS has never responded to Health Connections’ mootness argument.   

Because the new rules for 2017 and 2018 were not before the District 

Court, Health Connections would need to bring a new action challenging them in 

order for their reasoning to be reviewed under the APA – which it did, filing an 

action on August 13, 2018 challenging the new 2017 Risk Adjustment regulation.  

N.M. Health Connections v. HHS et al., No. 18-773 (D.N.M.).  That new case has 

been stayed by agreement of the parties pending this appeal.11    

2. HHS Has Failed to Establish that the Consequences of 
Vacatur Outweigh the Deficiencies in the Rulemaking 

HHS also seeks to overturn the District Court’s remedy of vacatur as 

unduly disruptive.  But HHS’s rhetoric bears little resemblance to the way that it 

has acted.  To the extent that vacating the 2017 and 2018 regulations was 

disruptive, such disruption was cured by the agency itself issuing new regulations 

for those years.  If HHS believes that the vacatur of the 2014-2016 rules is unduly 

disruptive, then it has had more than a year to promulgate new rules for those 

benefit years.  That it has not bothered to do so is revealing of the true urgency 

                                           
11 Health Connections has not yet decided whether it will seek to amend its 

complaint in the second action to challenge the new 2018 rule.  However, Health 
Connections did submit a 35-page comment, attaching 86 exhibits, in response to 
the proposed new 2018 rule.   
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here.  Indeed, HHS never sought a stay of the District Court’s judgment pending 

appeal.   

While HHS now argues extensively the supposed consequences of the 

District Court’s Order, it largely ignored the issue when the parties briefed 

summary judgment below, only making perfunctory arguments that vacatur would 

“introduce uncertainty in the market.”  ECF 35, HHS SJ Br. at 43, SA363.  In the 

summary judgment proceedings, HHS did not provide the Court with any evidence 

of this anticipated disruption.  Similarly, no amici appeared in support of HHS’ 

motion for summary judgment providing any evidence of the claimed disruption.  

Accordingly, having determined that HHS engaged in arbitrary and capricious 

rulemaking, and without any proffered evidence of the alleged adverse 

consequences of vacatur, the District Court ordered the typical APA remedy and 

vacated the relevant regulations.  NMHC I, at 1218-19. 

After summary judgment, HHS moved for reconsideration and 

supplemented the record with the declaration of Jeffrey Wu, the Associate Deputy 

Director for Policy Coordination at the Center for Consumer Information and 

Insurance Oversight.  See ECF 57, R59 Br., SA480 & ECF 57-1, Wu Dec., SA516.  

Even though HHS filed its motion for reconsideration a month after the District 

Court’s judgment that would supposedly cause “significant uncertainty, financial 

hardship, and undue burden for hundreds of health insurance issuers and millions 
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of enrollees nationwide,” again no amici filed any briefs in support of HHS’s 

position or to bolster the points made by Mr. Wu.  ECF 57 at 4, SA490.   

In response, Health Connections presented rebuttal evidence and 

moved to strike the Wu Declaration.  ECF 62, Health Connections Motion to Strike 

Brief, SA525, & ECF 63, R59 Opposition, SA533.  Specifically, Health 

Connections presented evidence that unpredictable and excessive Risk Adjustment 

charges had forced numerous insurers to leave the market, including the closure of 

many of the CO-OP issuers the ACA established.  See ECF 63, R59 Opposition, at 

21-24, SA558-SA561.  Far from being a program that enhanced market stability 

and predictability, Risk Adjustment was wreaking havoc and eliminating choices 

for consumers.   

In resolving the motion for reconsideration, the District Court 

overruled Health Connections’ objection to HHS’ new evidence on disruption, but 

nevertheless found the Wu Declaration unconvincing for a variety of reasons.  

“The problem with Wu’s predictions [of disruption] is that the Court issued its 

decision on February 28, 2018, and none of what Wu has predicted has come true. 

He has proven to be a poor prognosticator.”  NMHC II, at 1180.  As the District 

Court explained, contrary to the Wu Declaration’s predictions of uncertainty in the 

Risk Adjustment program driving higher premiums, insurance premiums for 2019 

increased less than in past years.  Id. at 1180-81.   
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Additionally, while the Wu Declaration averred that the District Court 

judgment would prevent HHS from collecting or making Risk Adjustment 

payments for 2017 and 2018 (ECF 57-1, Wu Dec. ¶13, SA520), shortly after filing 

the Wu Declaration HHS reversed course and decided not to suspend the payments 

for those years because it issued new rules for 2017 and 2018.  NMHC II, at 1181.  

As the District Court observed:  “Once again, HHS told the Court something that, 

like every time HHS speaks to the Court, reveals its new position.  The Court’s 

experience with HHS’ changing positions has not been good.  HHS’ hyperbole 

does not appear to be an equity that weighs against vacatur.”  Id. at 1180. 

In keeping with its pattern of sub silentio abandonment of its own 

positions, HHS made no attempt in its Brief to this Court to defend the Wu 

Declaration, even though that was the agency’s principal evidence of alleged 

disruption before the District Court.  Instead, pivoting yet again, HHS now relies 

upon events that occurred after the parties briefed and argued the motion for 

reconsideration.  

HHS relies for its disruption argument on a four-page Amici 

Statement filed by America’s Health Insurance Plans (“AHIP”) and the Blue Cross 

Blue Shield Association (“BCBS”) after the completion of briefing and oral 

argument on HHS’s motion for reconsideration.  ECF 80, Amici Motion at Aplt. 

App. 66 & ECF 80-1, Amici Statement at Aplt. App. 69.  But the Amici Statement 
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only addressed the consequences resulting from HHS temporarily suspending Risk 

Adjustment transfers for the 2017 benefit year.  ECF 80-1, Amici Statement at 

Aplt. App. 69-70; see also Amici Aplt. Br. at 7.  That issue became moot shortly 

after the Amici Statement was filed because HHS reversed itself and issued a new 

rule for the 2017 benefit year, notifying issuers that the Risk Adjustment payments 

would resume in October of 2018.  See ECF 81, HHS Notice, SA623.  As the 

District Court explained:   

[B]ecause the Amici Statement came only after HHS 
suspended the program and does not discuss any harms to 
insurance companies resulting from vacatur of the prior 
years, it appears that insurance companies -- at least 
AHIP and Blue Cross -- do not seem to be concerned by 
this issue of remedies.  The insurance companies did not 
file the Amici Statement after the Court issued its 
[Memorandum Opinion and Order] on February 28, 
2018, but only after HHS suspended payments. 

NMHC II, at 1182. 

In the end, HHS points this Court to no evidence of disruption that 

provides a reason for this Court to disturb the remedy below. 

3. The New AHIP/BCBS Amicus Brief Provides No Reason to 
Disturb the District Court’s Remedy 

AHIP/BCBS have appeared as amici again, now at the appellate level, 

to contest the District Court’s remedy, offering new arguments that they failed to 

present to the District Court when they appeared below.  See generally Amici Aplt. 

Br.  That AHIP/BCBS could have, but chose not to, present their current disruption 
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arguments to the District Court makes one wonder whether these are legitimate 

concerns or rather gamesmanship by self-interested larger insurance companies, 

which have benefitted handsomely from hefty Risk Adjustment charges against 

smaller competitors like Health Connections, at times even putting those smaller, 

innovative competitors out of business altogether.12   

Moreover, despite the fact that the District Court entered its judgment 

more than a year ago, AHIP/BCBS present no actual evidence of disruption 

beyond mere rhetoric and speculation.  If disruption were to occur, it presumably 

should have reared its head in some concrete way by now.   

Even on their own speculative terms, the disruption arguments 

presented by AHIP/BCBS are self-contradictory.  On the one hand, the Amicus 

Brief states that HHS has cured the deficient rules for the 2017 and 2018 benefit 

years by issuing new rules.  See Amici Aplt. Br. at 12.  But in the very next 

paragraph, AHIP/BCBS argue that this Court should reinstate the old 2017 and 

                                           
12 For example, the Connecticut, Illinois, and Maryland CO-OP insurers 

were rendered insolvent by being forced to pay massive and unexpected risk 
adjustment charges, which HHS then largely transferred to wealthy, dominant 
incumbent BCBS plans in those states.  See infra at 53 (citing CO-OP 
declarations).  Similarly, Preferred Medical, a small Florida insurer, was rendered 
insolvent by an excessive risk adjustment charge, which HHS largely transferred to 
the market dominant BCBS plan in Florida.  See Preferred Med. at ECF 24 (Am. 
Compl.), ¶¶77-78. 
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2018 benefit year rules so as to moot Health Connections’ challenge in a separate 

lawsuit to the new 2017 rule.  Id. at 12-13.     

In fact, the Amici’s real dispute is with HHS.  AHIP/BCBS’s chief 

concern appears to be that HHS only issued new rules for 2017 and 2018 while 

offering no new rules for the 2014-2016 benefit years.  But that was HHS’s 

decision not to fully implement the District Court’s remand for the past fourteen 

months.  It is not an error by the District Court if the agency refuses to comply 

with its Order.    

Given the lack of any evidentiary basis to take issue with the District 

Court’s remedy, AHIP/BCBS argue that the APA does not permit arbitrary and 

capricious agency action to be vacated after implementation because remand 

without vacatur is the “most workable” result.  Id. at 13.  According to 

AHIP/BCBS, Health Connections cannot seek judicial review of HHS’s actions 

once HHS implements its regulations – an extreme position that HHS does not 

advance in its Brief.   

But the APA does not limit judicial review to temporary restraining 

orders or preliminary injunctions.  The statute itself provides that “[a] person 

suffering legal wrong because of agency action, or adversely affected or aggrieved 

by agency action within the meaning of a relevant statute, is entitled to judicial 

review thereof.”  5 U.S.C. §702.  The APA further provides that “[a]gency action 
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made reviewable by statute and final agency action for which there is no other 

adequate remedy in a court are subject to judicial review.”  5 U.S.C. §704.  None 

of these provisions cut off judicial review once an agency has implemented its 

regulations; to the contrary, the term “agency action” demonstrates that Congress 

intended for judicial review to occur only after the agency has actually acted.  

AHIP/BCBS give no reason for this Court to depart from the straightforward text 

of the APA.  Lindsay v. Thiokol Corp., 112 F.3d 1068, 1070 (10th Cir. 1997) (“The 

exceptions to our obligation to interpret a statute according to its plain language are 

few and far between.”). 

Unsurprisingly, courts have not followed AHIP/BCBS’s extreme 

position, but rather have, where appropriate, vacated and set aside past agency 

actions.  Lion Health Servs. Inc. v. Sebelius, 635 F.3d 693 (5th Cir. 2011) 

(invalidating agency regulation for all years – prior, past, and future – and ordering 

a recalculation of refunds owed to plaintiffs); Comm. for Fairness v. Kemp, 791 F. 

Supp. 888 (D.D.C. 1992) (ordering recalculation of funds under a regulation for 

prior years); AEP Tex. N. Co. v. Surface Transp. Bd., 609 F.3d 432, 444 (D.C. Cir. 

2010) (vacating rule and remanding to agency “to reassess its decisionmaking for 

the 2005 cost of equity estimate.”).   

The AHIP/BCBS amicus brief also ignores two key points.  First, the 

brief is silent regarding the victims of the arbitrary and capricious rules, including 

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 64     



 

54 

Health Connections.  Contrary to AHIP/BCBS’s breezy assertions suggesting that 

all insurers have been able to rely on a supposedly predictable Risk Adjustment 

program, Health Connections presented substantial evidence to the District Court 

that insurers have been unable to predict Risk Adjustment results, leading to 

massive and unpredictable charges that have forced many smaller insurers to leave 

the ACA marketplaces altogether.  See Peterson Dec. ¶7, SA564 (“Even though 

HHS has published the risk adjustment formula before our rates are finalized for 

the relevant benefit year, Health Connections and its actuaries have been unable to 

accurately predict risk adjustment costs when setting premiums.”); Lalime Dec. ¶3, 

SA569-SA570 (“The risk adjustment program administered by [HHS] contributed 

to the demise of HealthyCT” because it was “unable to predict the magnitude” of 

its 2015 “risk adjustment penalty”); Beilinson Dec. ¶4, SA571-SA572 (“The risk 

adjustment program administered by [HHS] destroyed Evergreen” because 

“Evergreen was unable to predict” its risk adjustment penalty for the 2015 calendar 

year); Howell Dec. ¶7, SA575 (“due largely to the severity of its small group risk 

adjuster losses, CareConnect ceased writing new small and large group business … 

and new individual business on and off the New York State” exchange). 

Second, AHIP/BCBS contend that they could not have anticipated that 

“a court might invalidate previously relied upon final rules setting forth the 

methodology for those transfer payments.”  Amici Aplt. Br. at 9.  But the first 
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litigation challenging Risk Adjustment regulations was filed before the transfers 

for the 2015 benefit year occurred13 (this case was filed shortly thereafter) and 

AHIP/BCBS have followed these cases closely, as evidenced by their filings.  

AHIP/BCBS’s failure to take Health Connections’ legal challenge seriously does 

not provide a legitimate reliance interest to justify reversal. 

4. The District Court Properly Vacated the 2014-2018 Rules 
Nationwide 

As a last gasp, HHS seeks to limit the judgment in this case to the 

State of New Mexico, on the theory that “the ‘agency action’ that aggrieved 

NMHC was the imposition of risk-adjustment charges against it.” Aplt. Br. at 44 

(emphasis in original).  This is yet another argument that relies on misrepresenting 

the claims that Health Connections brought.  If Health Connections were seeking 

to recover past charges, that claim would be a Tucker Act damages case in the 

Court of Federal Claims.14  See Normandy Apartments, Ltd. v. HUD, 554 F.3d 

1290, 1296 (10th Cir. 2009) (“The Tucker Act mandates that the Claims Court has 

exclusive jurisdiction over claims against government agencies founded on 

                                           
13  See Evergreen, No. 16-2039 (D. Md. filed June 13, 2016). 

14  The District Court expressly found that this is not a Tucker Act 
damages claim, a holding which HHS does not challenge on appeal.  NMHC I, at 
1203. 
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contract or federal law only when the action seeks monetary relief in excess of 

$10,000.”) (internal quotations and citations omitted). 

Rather, the agency action challenged was HHS’s decision to use the 

statewide average premium in the Risk Adjustment formula instead of each 

issuer’s own premium.  Because that was the action challenged, it was the action 

that the District Court vacated and set aside.  See 5 U.S.C. §706(2)(a); NMHC I, at 

1211-12.  As this agency action was not specific to New Mexico, the vacatur was 

not limited to New Mexico.   

CONCLUSION 

The judgment of the District Court should be affirmed. 
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5 USCS § 702

United States Code Service - Titles 1 through 54 TITLE 5. GOVERNMENT ORGANIZATION AND 
EMPLOYEES PART I. THE AGENCIES GENERALLY CHAPTER 7. JUDICIAL REVIEW

Provided,

P.L. 89-554 80 Stat. 392 P.L. 94-574 90 Stat. 2721

  Derivation      U.S. Code         Revised Statutes and
                                      Statutes at Large
 ................5 USC Sec.         June 11, 1946, ch 324,
                    1009(a)           Sec. 10(a), 60 Stat. 243.

A-1
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5 USCS § 704

United States Code Service - Titles 1 through 54 TITLE 5. GOVERNMENT ORGANIZATION AND 
EMPLOYEES PART I. THE AGENCIES GENERALLY CHAPTER 7. JUDICIAL REVIEW

P.L. 89-554 80 Stat. 392

  Derivation        U.S. Code            Revised Statutes and
                                           Statutes at Large
 ........… 5 USC Sec. 1009(c)         June 11, 1946, ch 324,
                                           Sec. 10(c), 60 Stat. 243.
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5 USCS § 706

United States Code Service - Titles 1 through 54 TITLE 5. GOVERNMENT ORGANIZATION AND 
EMPLOYEES PART I. THE AGENCIES GENERALLY CHAPTER 7. JUDICIAL REVIEW

Part 2 of 3

title [5 
USCS §§ 556 557

P.L. 89-554 80 Stat. 393

  Derivation        U.S. Code            Revised Statutes and
                                           Statutes at Large
 .........… 5 USC Sec. 1009(e)        June 11, 1946, ch 324,
                                           Sec. 10(e), 60 Stat. 243.
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   Warning – Negative Citing Cases
As of: September 7, 2017 8:19 PM Z

42 USCS § 300gg-1

 Current through PL 115-51, approved 8/18/17 

United States Code Service - Titles 1 through 54  >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH 
INSURANCE COVERAGE  > INDIVIDUAL AND 
GROUP MARKET REFORMS  > GENERAL
REFORM

§ 300gg-1. Guaranteed availability of
coverage

(a) Guaranteed issuance of coverage in the 
individual and group market.  Subject to 
subsections (b) through (e), each health 
insurance issuer that offers health insurance 
coverage in the individual or group market 
in a State must accept every employer and 
individual in the State that applies for such 
coverage.

(b) Enrollment.

(1) Restriction. A health insurance issuer 
described in subsection (a) may restrict 
enrollment in coverage described in 
such subsection to open or special 
enrollment periods.

(2) Establishment. A health insurance issuer 
described in subsection (a) shall, in 
accordance with the regulations 
promulgated under paragraph (3), 
establish special enrollment periods for 
qualifying events (under section 603 of 
the Employee Retirement Income 
Security Act of 1974 [29 USCS § 
1163]).

(3) Regulations. The Secretary shall 
promulgate regulations with respect to 

enrollment periods under paragraphs (1) 
and (2).

(c) Special rules for network plans.

(1) In general. In the case of a health 
insurance issuer that offers health 
insurance coverage in the group and 
individual market through a network 
plan, the issuer may--

(A) limit the employers that may apply 
for such coverage to those with 
eligible individuals who live, work, 
or reside in the service area for such 
network plan; and

(B) within the service area of such plan, 
deny such coverage to such 
employers and individuals if the 
issuer has demonstrated, if required, 
to the applicable State authority 
that--

(i) it will not have the capacity to 
deliver services adequately to 
enrollees of any additional 
groups or any additional 
individuals because of its 
obligations to existing group 
contract holders and enrollees, 
and

(ii) it is applying this paragraph 
uniformly to all employers and 
individuals without regard to the 
claims experience of those 
individuals, employers and their 
employees (and their 
dependents) or any health status-
related factor relating to such 
individuals[,] employees and 
dependents.

(2) 180-day suspension upon denial of 

A-4

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 73     



Page 2 of 4

42 USCS § 300gg-1

KYSHA WHITFIELD

coverage. An issuer, upon denying 
health insurance coverage in any 
service area in accordance with 
paragraph (1)(B), may not offer 
coverage in the group or individual 
market within such service area for a 
period of 180 days after the date such 
coverage is denied.

(d) Application of financial capacity limits.

(1) In general. A health insurance issuer 
may deny health insurance coverage in 
the group or individual market if the 
issuer has demonstrated, if required, to 
the applicable State authority that--

(A) it does not have the financial 
reserves necessary to underwrite 
additional coverage; and

(B) it is applying this paragraph 
uniformly to all employers and 
individuals in the group or 
individual market in the State 
consistent with applicable State law 
and without regard to the claims 
experience of those individuals, 
employers and their employees (and 
their dependents) or any health 
status-related factor relating to such 
individuals, employees and 
dependents.

(2) 180-day suspension upon denial of 
coverage. A health insurance issuer 
upon denying health insurance coverage 
in connection with group health plans in 
accordance with paragraph (1) in a State 
may not offer coverage in connection 
with group health plans in the group or 
individual market in the State for a 
period of 180 days after the date such 
coverage is denied or until the issuer 
has demonstrated to the applicable State 
authority, if required under applicable 
State law, that the issuer has sufficient 
financial reserves to underwrite 
additional coverage, whichever is later. 

An applicable State authority may 
provide for the application of this 
subsection on a service-area-specific 
basis.

History

   (July 1, 1944, ch 373, Title XXVII, Part A, 
Subpart I, § 2702, as added March 23, 2010,P.L.
111-148, Title I, Subtitle C, Part I, § 1201(3), 
Subtitle G, § 1563(c)(8)(F) [1562(c)(8)(F)], Title 
X, Subtitle A, § 10107(b)(1), 124 Stat. 156, 267, 
911.)

Annotations

Notes

Explanatory notes: 

   The bracketed comma has been inserted in 
subsec. (c)(1)(B)(ii) to indicate the probable intent 
of Congress to include it.

   This section, consisting of the heading and 
subsecs. (a) and (b), was added by § 1201(3) of Act 
March 23, 2010, P.L. 111-148, effective for plan 
years beginning on or after January 1, 2014, as 
provided by § 1255 of such Act. Section 1563(c)(8) 
of such Act amended former 42 USCS § 300gg-11
by deleting subsecs. (a), (b), (e), and (f), amending 
subsecs. (c) and (d), and transferring them to appear 
as subsecs. (c) and (d) of this section. No specific 
effective date or applicability provisions were 
associated with such amendments.

   A prior § 300gg-1 (Act July 1, 1944, ch 373, Title 
XXVII, Part A, Subpart 1, § 2702, as added Aug. 
21, 1996, P.L. 104-191, Title I, Subtitle A, Part 1, § 
102(a), 110 Stat. 1961; May 21, 2008, Title I, § 
102(a)(1)-(3), 122 Stat. 888; March 23, 2010, P.L.
111-148, Title I, Subtitle C, Part I, § 1201(3)(A), 
124 Stat. 154) was transferred by Act March 23, 
2010, P.L. 111-148, Title I, Subtitle C, Part I, § 
1201(3)(B), 124 Stat. 155 (effective for plan years 
beginning on or after 1/1/2014, as provided by § 
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1255 of such Act, which appears as 42 USCS § 
300gg note), and appears as subsecs. (b)-(f) of 42
USCS § 300gg-4.

   A prior § 2702 of Act July 1, 1944, ch 373, 
appeared as 42 USCS § 300aaa-1 prior to being 
redesignated and transferred by Act June 10, 1993, 
P.L. 103-43, Title XX, § 2010(a)(1)-(3), 107 Stat. 
213. Such section was reclassified to 42 USCS § 
238a.

Redesignation:

   Section 1562 of Act March 23, 2010, P.L. 111-
148, which amended this section, was redesignated 
§ 1563 of such Act by § 10107(b)(1) of the Act.

Case Notes

1. Generally
2. Relationship with other laws

 1. Generally

Court dismissed claim of village health and welfare 
fund against third-party against insurer and its 
agent alleging they violated provisions of Health 
Insurance Portability and Accountability Act 
(HIPAA), 42 USCS §§ 300gg et seq., guaranteeing 
coverage renewability or, in alternative, limiting 
exclusions for preexisting conditions and 
prohibiting discrimination against individual 
participants based on their health status because 
HIPAA did not provide for private cause of action. 
Northwestern Mem. Hosp. v Vill. of S. Chi. Heights 
Health & Welfare Fund (2004, ND Ill) 33 EBC 
2046.

 2. Relationship with other laws

2000 version of Kan. Stat. Ann. § 40-2254 did not 
determine which of two insurers, both of whom had 
coverage for health care costs in 31-day period, had 
primary duty to pay benefits; § 40-2254 was not 
coordination of benefits rule, and while plain 

reading of statute suggested that succeeding carrier 
was not obligated to provide coverage to 
hospitalized person receiving extension of benefits 
from prior carrier, if applied in that manner, statute 
would have directly conflicted with non-
discrimination rule of 42 USCS § 300gg-1;
application of state statute would therefore have 
been preempted to extent of such conflict, 
notwithstanding narrow and "flexible" preemption 
rule of Health Insurance Portability and 
Accountability Act of 1996; as such, Kan. Stat. 
Ann. § 40-2254 provided no basis for successor 
carrier to recover benefits from prior carrier. MMA
Ins. Co. v Blue Cross & Blue Shield of Kan., Inc. 
(2004, DC Kan) 552 F Supp 2d 1250.
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42 USCS § 300gg-2

 Current through PL 115-51, approved 8/18/17 

United States Code Service - Titles 1 through 54  >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH 
INSURANCE COVERAGE  > INDIVIDUAL AND 
GROUP MARKET REFORMS  > GENERAL
REFORM

§ 300gg-2. Guaranteed renewability of 
coverage

(a) In general.  Except as provided in this 
section, if a health insurance issuer offers 
health insurance coverage in the individual 
or group market, the issuer must renew or 
continue in force such coverage at the 
option of the plan sponsor or the individual, 
as applicable.

(b) General exceptions.  A health insurance 
issuer may nonrenew or discontinue health 
insurance coverage offered in connection 
with a health insurance coverage offered in 
the group or individual market based only 
on one or more of the following:

(1) Nonpayment of premiums. The plan 
sponsor, or individual, as applicable, 
has failed to pay premiums or 
contributions in accordance with the 
terms of the health insurance coverage 
or the issuer has not received timely 
premium payments.

(2) Fraud. The plan sponsor, or individual, 
as applicable, has performed an act or 
practice that constitutes fraud or made 
an intentional misrepresentation of 
material fact under the terms of the 

coverage.

(3) Violation of participation or contribution 
rates. In the case of a group health plan, 
the plan sponsor has failed to comply 
with a material plan provision relating 
to employer contribution or group 
participation rules, pursuant to 
applicable State law.

(4) Termination of coverage. The issuer is 
ceasing to offer coverage in such 
market in accordance with subsection 
(c) and applicable State law.

(5) Movement outside service area. In the 
case of a health insurance issuer that 
offers health insurance coverage in the 
market through a network plan, there is 
no longer any enrollee in connection 
with such plan who lives, resides, or 
works in the service area of the issuer 
(or in the area for which the issuer is 
authorized to do business) and, in the 
case of the small group market, the 
issuer would deny enrollment with 
respect to such plan under section 
2711(c)(1)(A) [42 USCS § 300gg-
11(c)(1)(A)].

(6) Association membership ceases. In the 
case of health insurance coverage that is 
made available in the small or large 
group market (as the case may be) only 
through one or more bona fide 
associations, the membership of an 
employer in the association (on the 
basis of which the coverage is provided) 
ceases but only if such coverage is 
terminated under this paragraph 
uniformly without regard to any health 
status-related factor relating to any 
covered individual.
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(c) Requirements for uniform termination of 
coverage.

(1) Particular type of coverage not offered. 
In any case in which an issuer decides 
to discontinue offering a particular type 
of group or individual health insurance 
coverage, coverage of such type may be 
discontinued by the issuer in 
accordance with applicable State law in 
such market only if--

(A) the issuer provides notice to each 
plan sponsor, or individual, as 
applicable, provided coverage of 
this type in such market (and 
participants and beneficiaries 
covered under such coverage) of 
such discontinuation at least 90 days 
prior to the date of the 
discontinuation of such coverage;

(B) the issuer offers to each plan 
sponsor, or individual, as 
applicable, provided coverage of 
this type in such market, the option 
to purchase all (or, in the case of the 
large group market, any) other 
health insurance coverage currently 
being offered by the issuer to a 
group health plan or individual 
health insurance coverage in such 
market; and

(C) in exercising the option to 
discontinue coverage of this type 
and in offering the option of 
coverage under subparagraph (B), 
the issuer acts uniformly without 
regard to the claims experience of 
those sponsors or individuals, as 
applicable, or any health status-
related factor relating to any 
participants or beneficiaries covered 
or new participants or beneficiaries 
who may become eligible for such 
coverage.

(2) Discontinuance of all coverage.

(A) In general. In any case in which a 
health insurance issuer elects to 
discontinue offering all health 
insurance coverage in the individual 
or group market, or all markets, in a 
State, health insurance coverage 
may be discontinued by the issuer 
only in accordance with applicable 
State law and if--

(i) the issuer provides notice to the 
applicable State authority and to 
each plan sponsor, or individual, 
as applicable[,] (and participants 
and beneficiaries covered under 
such coverage) of such 
discontinuation at least 180 days 
prior to the date of the 
discontinuation of such 
coverage; and

(ii) all health insurance issued or 
delivered for issuance in the 
State in such market (or 
markets) are discontinued and 
coverage under such health 
insurance coverage in such 
market (or markets) is not 
renewed.

(B) Prohibition on market reentry. In the 
case of a discontinuation under 
subparagraph (A) in a market, the 
issuer may not provide for the 
issuance of any health insurance 
coverage in the market and State 
involved during the 5-year period 
beginning on the date of the 
discontinuation of the last health 
insurance coverage not so renewed.

(d) Exception for uniform modification of 
coverage.  At the time of coverage renewal, 
a health insurance issuer may modify the 
health insurance coverage for a product 
offered to a group health plan--

(1) in the large group market; or
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(2) in the small group market if, for 
coverage that is available in such 
market other than only through one or 
more bona fide associations, such 
modification is consistent with State 
law and effective on a uniform basis 
among group health plans with that 
product.

(e) Application to coverage offered only 
through associations.  In applying this 
section in the case of health insurance 
coverage that is made available by a health 
insurance issuer in the small or large group 
market to employers only through one or 
more associations, a reference to "plan 
sponsor" is deemed, with respect to 
coverage provided to an employer member 
of the association, to include a reference to 
such employer.

History

   (July 1, 1944, ch 373, Title XXVII, Part A, 
Subpart I, § 2703, as added March 23, 2010,P.L.
111-148, Title I, Subtitle C, Part I, § 1201(4), 
Subtitle G, § 1563(c)(9)(D) [1562(c)(9)(D)], Title 
X, Subtitle A, § 10107(b)(1), 124 Stat. 156, 268, 
911.)

Annotations

Notes

Explanatory notes: 

   A comma has been enclosed in brackets in 
subsec. (c)(2)(A)(i) to indicate the probable intent 
of Congress to delete it.

   This section, consisting of the heading and 
subsec. (a), was added by § 1201(4) of Act March 
23, 2010, P.L. 111-148, effective for plan years 
beginning on or after January 1, 2014, as provided 
by § 1255 of such Act. Section 1563(c)(9) of such 
Act amended former 42 USCS § 300gg-11 by 

deleting subsec. (a), amending subsecs. (b) and (c), 
and transferring the section as amended to appear 
as subsecs. (b)-(e) of this section. No specific 
effective date or applicability provisions were 
associated with such amendments.

Effective date of section: 

   This section is effective for plan years beginning 
on or after January 1, 2014, as provided by § 1255 
of Act March 23, 2010, P.L. 111-148, which 
appears as 42 USCS § 300gg note.

Redesignation:

   Section 1562 of Act March 23, 2010, P.L. 111-
148, which amended this section, was redesignated 
§ 1563 of such Act by § 10107(b)(1) of the Act.
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   Warning – Negative Citing Cases
As of: September 7, 2017 8:19 PM Z

42 USCS § 300gg-3

 Current through PL 115-51, approved 8/18/17 

United States Code Service - Titles 1 through 54  >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH 
INSURANCE COVERAGE  > INDIVIDUAL AND 
GROUP MARKET REFORMS  > GENERAL
REFORM

§ 300gg-3. Prohibition of preexisting 
condition exclusions or other 
discrimination based on health status

(a) In general.  A group health plan and a health 
insurance issuer offering group or 
individual health insurance coverage may 
not impose any preexisting condition 
exclusion with respect to such plan or 
coverage.

(b) Definitions.  For purposes of this part [42
USCS §§ 300gg et seq.]--

(1) Preexisting condition exclusion.

(A) In general. The term "preexisting 
condition exclusion" means, with 
respect to coverage, a limitation or 
exclusion of benefits relating to a 
condition based on the fact that the 
condition was present before the 
date of enrollment for such 
coverage, whether or not any 
medical advice, diagnosis, care, or 
treatment was recommended or 
received before such date.

(B) Treatment of genetic information. 
Genetic information shall not be 
treated as a condition described in 
subsection (a)(1) in the absence of a 

diagnosis of the condition related to 
such information.

(2) Enrollment date. The term "enrollment 
date" means, with respect to an 
individual covered under a group health 
plan or health insurance coverage, the 
date of enrollment of the individual in 
the plan or coverage or, if earlier, the 
first day of the waiting period for such 
enrollment.

(3) Late enrollee. The term "late enrollee" 
means, with respect to coverage under a 
group health plan, a participant or 
beneficiary who enrolls under the plan 
other than during--

(A) the first period in which the 
individual is eligible to enroll under 
the plan, or

(B) a special enrollment period under 
subsection (f).

(4) Waiting period. The term "waiting 
period" means, with respect to a group 
health plan and an individual who is a 
potential participant or beneficiary in 
the plan, the period that must pass with 
respect to the individual before the 
individual is eligible to be covered for 
benefits under the terms of the plan.

(c) Rules relating to crediting previous 
coverage.

(1) Creditable coverage defined. For 
purposes of this title [42 USCS §§ 
300gg et seq.], the term "creditable 
coverage" means, with respect to an 
individual, coverage of the individual 
under any of the following:

(A) A group health plan.
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(B) Health insurance coverage.

(C) Part A or part B of title XVIII of the 
Social Security Act [42 USCS §§ 
1395c et seq. or 1395j et seq.]

(D) Title XIX of the Social Security Act 
[42 USCS §§ 1396 et seq.], other 
than coverage consisting solely of 
benefits under section 1928 [42
USCS § 1396s].

(E) Chapter 55 of title 10, United States 
Code [10 USCS §§ 1071 et seq.].

(F) A medical care program of the 
Indian Health Service or of a tribal 
organization.

(G) A State health benefits risk pool.

(H) A health plan offered under chapter 
89 of title 5, United States Code [5
USCS §§ 8901 et seq.].

(I) A public health plan (as defined in 
regulations).

(J) A health benefit plan under section 
5(e) of the Peace Corps Act (22
U.S.C. 2504(e)).

   Such term does not include 
coverage consisting solely of 
coverage of excepted benefits (as 
defined in section 2791(c) [42 USCS 
§ 300gg-91(c)]).

(2) Not counting periods before significant 
breaks in coverage.

(A) In general. A period of creditable 
coverage shall not be counted, with 
respect to enrollment of an 
individual under a group or 
individual health plan, if, after such 
period and before the enrollment 
date, there was a 63-day period 
during all of which the individual 
was not covered under any 
creditable coverage.

(B) Waiting period not treated as a 

break in coverage. For purposes of 
subparagraph (A) and subsection 
(d)(4), any period that an individual 
is in a waiting period for any 
coverage under a group or 
individual health plan (or for group 
health insurance coverage) or is in 
an affiliation period (as defined in 
subsection (g)(2)) shall not be taken 
into account in determining the 
continuous period under 
subparagraph (A).

(C) TAA-eligible individuals. In the 
case of plan years beginning before 
January 1, 2014--

(i) TAA pre-certification period rule. 
In the case of a TAA-eligible 
individual, the period beginning 
on the date the individual has a 
TAA-related loss of coverage 
and ending on the date that is 7 
days after the date of the 
issuance by the Secretary (or by 
any person or entity designated 
by the Secretary) of a qualified 
health insurance costs credit 
eligibility certificate for such 
individual for purposes of 
section 7527 of the Internal 
Revenue Code of 1986 [26 
USCS § 7627] shall not be taken 
into account in determining the 
continuous period under 
subparagraph (A).

(ii) Definitions. The terms "TAA-
eligible individual" and "TAA-
related loss of coverage" have 
the meanings given such terms 
in section 2205(b)(4) [42 USCS 
§ 300bb-5(b)(4)].

(3) Method of crediting coverage.

(A) Standard method. Except as 
otherwise provided under 
subparagraph (B), for purposes of 
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applying subsection (a)(3), a group 
health plan, and a health insurance 
issuer offering group or individual 
health insurance coverage, shall 
count a period of creditable 
coverage without regard to the 
specific benefits covered during the 
period.

(B) Election of alternative method. A 
group health plan, or a health 
insurance issuer offering group or 
individual health insurance, may 
elect to apply subsection (a)(3) 
based on coverage of benefits 
within each of several classes or 
categories of benefits specified in 
regulations rather than as provided 
under subparagraph (A). Such 
election shall be made on a uniform 
basis for all participants and 
beneficiaries. Under such election a 
group health plan or issuer shall 
count a period of creditable 
coverage with respect to any class 
or category of benefits if any level 
of benefits is covered within such 
class or category.

(C) Plan notice. In the case of an 
election with respect to a group 
health plan under subparagraph (B) 
(whether or not health insurance 
coverage is provided in connection 
with such plan), the plan shall--

(i) prominently state in any 
disclosure statements 
concerning the plan, and state to 
each enrollee at the time of 
enrollment under the plan, that 
the plan has made such election, 
and

(ii) include in such statements a 
description of the effect of this 
election.

(D) Issuer notice. In the case of an 

election under subparagraph (B) 
with respect to health insurance 
coverage offered by an issuer in the 
individual or group [group] market, 
the issuer--

(i) shall prominently state in any 
disclosure statements 
concerning the coverage, and to 
each employer at the time of the 
offer or sale of the coverage, 
that the issuer has made such 
election, and

(ii) shall include in such statements a 
description of the effect of such 
election.

(4) Establishment of period. Periods of 
creditable coverage with respect to an 
individual shall be established through 
presentation of certifications described 
in subsection (e) or in such other 
manner as may be specified in 
regulations.

(d) Exceptions.

(1) Exclusion not applicable to certain 
newborns. Subject to paragraph (4), a 
group health plan, and a health 
insurance issuer offering group or 
individual health insurance coverage, 
may not impose any preexisting 
condition exclusion in the case of an 
individual who, as of the last day of the 
30-day period beginning with the date 
of birth, is covered under creditable 
coverage.

(2) Exclusion not applicable to certain 
adopted children. Subject to paragraph 
(4), a group health plan, and a health 
insurance issuer offering group or 
individual health insurance coverage, 
may not impose any preexisting 
condition exclusion in the case of a 
child who is adopted or placed for 
adoption before attaining 18 years of 
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age and who, as of the last day of the 
30-day period beginning on the date of 
the adoption or placement for adoption, 
is covered under creditable coverage. 
The previous sentence shall not apply to 
coverage before the date of such 
adoption or placement for adoption.

(3) Exclusion not applicable to pregnancy. 
A group health plan, and health 
insurance issuer offering group or 
individual health insurance coverage, 
may not impose any preexisting 
condition exclusion relating to 
pregnancy as a preexisting condition.

(4) Loss if break in coverage. Paragraphs 
(1) and (2) shall no longer apply to an 
individual after the end of the first 63-
day period during all of which the 
individual was not covered under any 
creditable coverage.

(e) Certifications and disclosure of coverage.

(1) Requirement for certification of period 
of creditable coverage.

(A) In general. A group health plan, and 
a health insurance issuer offering 
group or individual health insurance 
coverage, shall provide the 
certification described in 
subparagraph (B)--

(i) at the time an individual ceases to 
be covered under the plan or 
otherwise becomes covered 
under a COBRA continuation 
provision,

(ii) in the case of an individual 
becoming covered under such a 
provision, at the time the 
individual ceases to be covered 
under such provision, and

(iii) on the request on behalf of an 
individual made not later than 
24 months after the date of 

cessation of the coverage 
described in clause (i) or (ii), 
whichever is later.

      The certification under 
clause (i) may be provided, to 
the extent practicable, at a time 
consistent with notices required 
under any applicable COBRA 
continuation provision.

(B) Certification. The certification 
described in this subparagraph is a 
written certification of--

(i) the period of creditable coverage 
of the individual under such 
plan and the coverage (if any) 
under such COBRA 
continuation provision, and

(ii) the waiting period (if any) (and 
affiliation period, if applicable) 
imposed with respect to the 
individual for any coverage 
under such plan.

(C) Issuer compliance. To the extent 
that medical care under a group 
health plan consists of group health 
insurance coverage, the plan is 
deemed to have satisfied the 
certification requirement under this 
paragraph if the health insurance 
issuer offering the coverage 
provides for such certification in 
accordance with this paragraph.

(2) Disclosure of information on previous 
benefits. In the case of an election 
described in subsection (c)(3)(B) by a 
group health plan or health insurance 
issuer, if the plan or issuer enrolls an 
individual for coverage under the plan 
and the individual provides a 
certification of coverage of the 
individual under paragraph (1)--

(A) upon request of such plan or issuer, 
the entity which issued the 
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certification provided by the 
individual shall promptly disclose to 
such requesting plan or issuer 
information on coverage of classes 
and categories of health benefits 
available under such entity's plan or 
coverage, and

(B) such entity may charge the 
requesting plan or issuer for the 
reasonable cost of disclosing such 
information.

(3) Regulations. The Secretary shall 
establish rules to prevent an entity's 
failure to provide information under 
paragraph (1) or (2) with respect to 
previous coverage of an individual from 
adversely affecting any subsequent 
coverage of the individual under 
another group health plan or health 
insurance coverage.

(f) Special enrollment periods.

(1) Individuals losing other coverage. A 
group health plan, and a health 
insurance issuer offering group health 
insurance coverage in connection with a 
group health plan, shall permit an 
employee who is eligible, but not 
enrolled, for coverage under the terms 
of the plan (or a dependent of such an 
employee if the dependent is eligible, 
but not enrolled, for coverage under 
such terms) to enroll for coverage under 
the terms of the plan if each of the 
following conditions is met:

(A) The employee or dependent was 
covered under a group health plan 
or had health insurance coverage at 
the time coverage was previously 
offered to the employee or 
dependent.

(B) The employee stated in writing at 
such time that coverage under a 
group health plan or health 

insurance coverage was the reason 
for declining enrollment, but only if 
the plan sponsor or issuer (if 
applicable) required such a 
statement at such time and provided 
the employee with notice of such 
requirement (and the consequences 
of such requirement) at such time.

(C) The employee's or dependent's 
coverage described in subparagraph 
(A)--

(i) was under a COBRA 
continuation provision and the 
coverage under such provision 
was exhausted; or

(ii) was not under such a provision 
and either the coverage was 
terminated as a result of loss of 
eligibility for the coverage 
(including as a result of legal 
separation, divorce, death, 
termination of employment, or 
reduction in the number of hours 
of employment) or employer 
contributions toward such 
coverage were terminated.

(D) Under the terms of the plan, the 
employee requests such enrollment 
not later than 30 days after the date 
of exhaustion of coverage described 
in subparagraph (C)(i) or 
termination of coverage or employer 
contribution described in 
subparagraph (C)(ii).

(2) For dependent beneficiaries.

(A) In general. If--

(i) a group health plan makes 
coverage available with respect 
to a dependent of an individual,

(ii) the individual is a participant 
under the plan (or has met any 
waiting period applicable to 
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becoming a participant under the 
plan and is eligible to be 
enrolled under the plan but for a 
failure to enroll during a 
previous enrollment period), and

(iii) a person becomes such a 
dependent of the individual 
through marriage, birth, or 
adoption or placement for 
adoption,

      the group health plan shall 
provide for a dependent special 
enrollment period described in 
subparagraph (B) during which 
the person (or, if not otherwise 
enrolled, the individual) may be 
enrolled under the plan as a 
dependent of the individual, and 
in the case of the birth or 
adoption of a child, the spouse of 
the individual may be enrolled as 
a dependent of the individual if 
such spouse is otherwise eligible 
for coverage.

(B) Dependent special enrollment 
period. A dependent special 
enrollment period under this 
subparagraph shall be a period of 
not less than 30 days and shall begin 
on the later of--

(i) the date dependent coverage is 
made available, or

(ii) the date of the marriage, birth, or 
adoption or placement for 
adoption (as the case may be) 
described in subparagraph 
(A)(iii).

(C) No waiting period. If an individual 
seeks to enroll a dependent during 
the first 30 days of such a dependent 
special enrollment period, the 
coverage of the dependent shall 
become effective--

(i) in the case of marriage, not later 
than the first day of the first 
month beginning after the date 
the completed request for 
enrollment is received;

(ii) in the case of a dependent's birth, 
as of the date of such birth; or

(iii) in the case of a dependent's 
adoption or placement for 
adoption, the date of such 
adoption or placement for 
adoption.

(3) Special rules for application in case of 
Medicaid and CHIP.

(A) In general. A group health plan, and 
a health insurance issuer offering 
group health insurance coverage in 
connection with a group health plan, 
shall permit an employee who is 
eligible, but not enrolled, for 
coverage under the terms of the plan 
(or a dependent of such an 
employee if the dependent is 
eligible, but not enrolled, for 
coverage under such terms) to enroll 
for coverage under the terms of the 
plan if either of the following 
conditions is met:

(i) Termination of Medicaid or 
CHIP coverage. The employee 
or dependent is covered under a 
Medicaid plan under title XIX 
of the Social Security Act [42
USCS §§ 1396 et seq.] or under 
a State child health plan under 
title XXI of such Act [42 USCS 
§§ 1397aa et seq.] and coverage 
of the employee or dependent 
under such a plan is terminated 
as a result of loss of eligibility 
for such coverage and the 
employee requests coverage 
under the group health plan (or 
health insurance coverage) not 
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later than 60 days after the date 
of termination of such coverage.

(ii) Eligibility for employment 
assistance under Medicaid or 
CHIP. The employee or 
dependent becomes eligible for 
assistance, with respect to 
coverage under the group health 
plan or health insurance 
coverage, under such Medicaid 
plan or State child health plan 
(including under any waiver or 
demonstration project conducted 
under or in relation to such a 
plan), if the employee requests 
coverage under the group health 
plan or health insurance 
coverage not later than 60 days 
after the date the employee or 
dependent is determined to be 
eligible for such assistance.

(B) Coordination with Medicaid and 
CHIP.

(i) Outreach to employees regarding 
availability of Medicaid and 
CHIP coverage.

(I) In general. Each employer 
that maintains a group health 
plan in a State that provides 
medical assistance under a 
State Medicaid plan under 
title XIX of the Social 
Security Act [42 USCS §§ 
1396 et seq.], or child health 
assistance under a State 
child health plan under title 
XXI of such Act [42 USCS 
§§ 1397aa et seq.], in the 
form of premium assistance 
for the purchase of coverage 
under a group health plan, 
shall provide to each 
employee a written notice 
informing the employee of 

potential opportunities then 
currently available in the 
State in which the employee 
resides for premium 
assistance under such plans 
for health coverage of the 
employee or the employee's 
dependents. For purposes of 
compliance with this 
subclause, the employer may 
use any State-specific model 
notice developed in 
accordance with section 
701(f)(3)(B)(i)(II) of the 
Employee Retirement 
Income Security Act of 1974 
(29 U.S.C. 
1181(f)(3)(B)(i)(II)).

(II) Option to provide concurrent 
with provision of plan 
materials to employee. An 
employer may provide the 
model notice applicable to 
the State in which an 
employee resides concurrent 
with the furnishing of 
materials notifying the 
employee of health plan 
eligibility, concurrent with 
materials provided to the 
employee in connection with 
an open season or election 
process conducted under the 
plan, or concurrent with the 
furnishing of the summary 
plan description as provided 
in section 104(b) of the 
Employee Retirement 
Income Security Act of 1974 
[29 USCS § 1024(b)].

(ii) Disclosure about group health 
plan benefits to States for 
Medicaid and CHIP eligible 
individuals. In the case of an 
enrollee in a group health plan 
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who is covered under a 
Medicaid plan of a State under 
title XIX of the Social Security 
Act [42 USCS §§ 1396 et seq.] 
or under a State child health 
plan under title XXI of such Act 
[42 USCS §§ 1397aa et seq.], 
the plan administrator of the 
group health plan shall disclose 
to the State, upon request, 
information about the benefits 
available under the group health 
plan in sufficient specificity, as 
determined under regulations of 
the Secretary of Health and 
Human Services in consultation 
with the Secretary that require 
use of the model coverage 
coordination disclosure form 
developed under section 
311(b)(1)(C) of the Children's 
Health Insurance 
Reauthorization Act of 2009 [29
USCS § 1181 note], so as to 
permit the State to make a 
determination (under paragraph 
(2)(B), (3), or (10) of section 
2105(c) of the Social Security 
Act [42 USCS § 1397ee(c)] or 
otherwise) concerning the cost-
effectiveness of the State 
providing medical or child 
health assistance through 
premium assistance for the 
purchase of coverage under such 
group health plan and in order 
for the State to provide 
supplemental benefits required 
under paragraph (10)(E) of such 
section or other authority.

(g) Use of affiliation period by HMOs as 
alternative to preexisting condition 
exclusion.

(1) In general. A health maintenance 
organization which offers health 

insurance coverage in connection with a 
group health plan and which does not 
impose any preexisting condition 
exclusion allowed under subsection (a) 
with respect to any particular coverage 
option may impose an affiliation period 
for such coverage option, but only if--

(A) such period is applied uniformly 
without regard to any health status-
related factors; and

(B) such period does not exceed 2 
months (or 3 months in the case of a 
late enrollee).

(2) Affiliation period.

(A) Defined. For purposes of this title
[42 USCS §§ 300gg et seq.], the 
term "affiliation period" means a 
period which, under the terms of the 
health insurance coverage offered 
by the health maintenance 
organization, must expire before the 
health insurance coverage becomes 
effective. The organization is not 
required to provide health care 
services or benefits during such 
period and no premium shall be 
charged to the participant or 
beneficiary for any coverage during 
the period.

(B) Beginning. Such period shall begin 
on the enrollment date.

(C) Runs concurrently with waiting 
periods. An affiliation period under 
a plan shall run concurrently with 
any waiting period under the plan.

(3) Alternative methods. A health 
maintenance organization described in 
paragraph (1) may use alternative 
methods, from those described in such 
paragraph, to address adverse selection 
as approved by the State insurance 
commissioner or official or officials 
designated by the State to enforce the 
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requirements of this part for the State 
involved with respect to such issuer.

History

   (July 1, 1944, ch 373, Title XXVII, Part A, 
Subpart I[1], § 2704 [2701], as added Aug. 21, 
1996,P.L. 104-191, Title I, Subtitle A, Part 1, § 
102(a), 110 Stat. 1955; Feb. 4, 2009, P.L. 111-3,
Title III, Subtitle B, § 311(b)(2), 123 Stat. 70; Feb. 
17, 2009, P.L. 111-5, Div B, Title I, Subtitle I, Part 
VI, § 1899D(c), 123 Stat. 426; March 23, 2010, 
P.L. 111-148, Title I, Subtitle C, Part I, § 1201(2), 
Subtitle G, § 1563(c)(1) [1562(c)(1)], Title X, 
Subtitle A, § 10107(b)(1), 124 Stat. 154, 264, 911; 
Dec. 29, 2010, P.L. 111-344, § 114(c), 124 Stat. 
3615.)

   (As amended Oct. 21, 2011,P.L. 112-40, Title II, 
Subtitle B, § 242(a)(4), 125 Stat. 419.)

Annotations

Notes

Explanatory notes: 

   The word "group" in subsec. (c)(3) has been 
enclosed in brackets to indicate the probable intent 
of Congress to delete such word.

   This section formerly appeared as 42 USCS § 
300gg.

Amendments:

2009 . Act Feb. 4, 2009 (effective on 4/1/2009, and 
applicable to child health assistance and medical 
assistance provided on or after that date, as 
provided by § 3(a) of such Act, which appears as 
42 USCS § 1396 note), in subsec. (f), added para. 
(3).
   Act Feb. 17, 2009 (applicable to plan years 
beginning after enactment, as provided by § 
1899D(d) of such Act, which appears as 26 USCS § 
9801 note), added subsec. (c)(2)(C).

2010 . Act March 23, 2010 (effective for plan years 
beginning on or after 1/1/2014, as provided by § 
1255 of such Act, which appears as 42 USCS § 
300gg note), substituted the section heading and 
subsec. (a) for ones which read:
   "Increased portability through limitation on 
preexisting condition exclusions

   "(a) Limitation on preexisting condition exclusion 
period; crediting for periods of previous coverage. 
Subject to subsection (d), a group health plan, and a 
health insurance issuer offering group health 
insurance coverage, may, with respect to a 
participant or beneficiary, impose a preexisting 
condition exclusion only if--

      "(1) such exclusion relates to a condition 
(whether physical or mental), regardless of the 
cause of the condition, for which medical advice, 
diagnosis, care, or treatment was recommended or 
received within the 6-month period ending on the 
enrollment date;

      "(2) such exclusion extends for a period of not 
more than 12 months (or 18 months in the case of a 
late enrollee) after the enrollment date; and

      "(3) the period of any such preexisting 
condition exclusion is reduced by the aggregate of 
the periods of creditable coverage (if any, as 
defined in subsection (c)(1)) applicable to the 
participant or beneficiary as of the enrollment 
date.".

   Such Act further, in subsec. (c), in para. (2), 
substituted "group or individual health plan" for 
"group health plan" wherever occurring, in para. 
(3), substituted "group or individual health 
insurance" for "group health insurance", wherever 
appearing, and, in subpara. (D), substituted 
"individual or group" for "small or large"; and, in 
subsecs. (d) and (e)(1)(A), substituted "group or 
individual health insurance" for "group health 
insurance", wherever appearing.

   Act Dec. 29, 2010 (applicable to plan years 
beginning after 12/31/2010, as provided by § 
114(d) of such Act, which appears as 26 USCS § 
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9801 note), in subsec. (c)(2)(C), substituted 
"February 13, 2011" for "January 1, 2011". Such 
Act directed that the amendment be made to § 
2701(c)(2)(C) of the Public Health Service Act as 
in effect for plan years beginning before January 1, 
2014.

2011 . Act Oct. 21, 2011 (applicable to plan years 
beginning after 2/12/2011, as provided by § 
242(a)(4) of such Act, which appears as 26 USCS § 
9801 note), in subsec. (c)(2)(C), substituted 
"January 1, 2014" for "February 13, 2011".

Redesignation:

   This section, enacted as § 2701 of subpart 1 of 
Part A of Title XXVII of Act July 1, 1944, ch 373, 
was redesignated § 2704 of subpart I of such Part 
by Act March 23, 2010, P.L. 111-148, Title I, 
Subtitle C, Part I, § 1201(1), (2), 124 Stat. 154,
effective for plan years beginning on or after 
1/1/2014, as provided by § 1255 of such Act, which 
appears as 42 USCS § 300gg note.

   Section 1562 of Act March 23, 2010, P.L. 111-
148, which amended this section, was redesignated 
§ 1563 of such Act by § 10107(b)(1) of the Act.

Other provisions: 

Application of section. The provisions of this 
section, as they apply to enrollees who are under 19 
years of age, become effective for plan years 
beginning on or after the date that is 6 months after 
the date of enactment of Act March 23, 2010, P.L.
111-148, as provided by § 1255 of such Act, which 
appears as 42 USCS § 300gg note.
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   Warning – Negative Citing Cases
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42 USCS § 300gg-4

 Current through PL 115-51, approved 8/18/17 

United States Code Service - Titles 1 through 54  >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH 
INSURANCE COVERAGE  > INDIVIDUAL AND 
GROUP MARKET REFORMS  > GENERAL
REFORM

§ 300gg-4. Prohibiting discrimination 
against individual participants and 
beneficiaries based on health status

(a) In general.  A group health plan and a health 
insurance issuer offering group or 
individual health insurance coverage may 
not establish rules for eligibility (including 
continued eligibility) of any individual to 
enroll under the terms of the plan or 
coverage based on any of the following 
health status-related factors in relation to 
the individual or a dependent of the 
individual:

(1) Health status.

(2) Medical condition (including both 
physical and mental illnesses).

(3) Claims experience.

(4) Receipt of health care.

(5) Medical history.

(6) Genetic information.

(7) Evidence of insurability (including 
conditions arising out of acts of 
domestic violence).

(8) Disability.

(9) Any other health status-related factor 

determined appropriate by the 
Secretary.

(b) In premium contributions.

(1) In general. A group health plan, and a 
health insurance issuer offering group 
or individual health insurance coverage, 
may not require any individual (as a 
condition of enrollment or continued 
enrollment under the plan) to pay a 
premium or contribution which is 
greater than such premium or 
contribution for a similarly situated 
individual enrolled in the plan on the 
basis of any health status-related factor 
in relation to the individual or to an 
individual enrolled under the plan as a 
dependent of the individual.

(2) Construction. Nothing in paragraph (1) 
shall be construed--

(A) to restrict the amount that an 
employer or individual may be 
charged for coverage under a group 
health plan except as provided in 
paragraph (3) or individual health 
coverage, as the case may be; or

(B) to prevent a group health plan, and a 
health insurance issuer offering 
group health insurance coverage, 
from establishing premium 
discounts or rebates or modifying 
otherwise applicable copayments or 
deductibles in return for adherence 
to programs of health promotion 
and disease prevention.

(3) No group-based discrimination on basis 
of genetic information.

(A) In general. For purposes of this 
section, a group health plan, and 
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health insurance issuer offering 
group or individual health insurance 
coverage, may not adjust premium 
or contribution amounts for the 
group covered under such plan on 
the basis of genetic information.

(B) Rule of construction. Nothing in 
subparagraph (A) or in paragraphs 
(1) and (2) of subsection (d) shall be 
construed to limit the ability of a 
health insurance issuer offering 
group or individual health insurance 
coverage to increase the premium 
for an employer based on the 
manifestation of a disease or 
disorder of an individual who is 
enrolled in the plan. In such case, 
the manifestation of a disease or 
disorder in one individual cannot 
also be used as genetic information 
about other group members and to 
further increase the premium for the 
employer.

(c) Genetic testing.

(1) Limitation on requesting or requiring 
genetic testing. A group health plan, 
and a health insurance issuer offering 
health insurance coverage in connection 
with a group health plan, shall not 
request or require an individual or a 
family member of such individual to 
undergo a genetic test.

(2) Rule of construction. Paragraph (1) shall 
not be construed to limit the authority 
of a health care professional who is 
providing health care services to an 
individual to request that such 
individual undergo a genetic test.

(3) Rule of construction regarding payment.

(A) In general. Nothing in paragraph (1) 
shall be construed to preclude a 
group health plan, or a health 
insurance issuer offering health 

insurance coverage in connection 
with a group health plan, from 
obtaining and using the results of a 
genetic test in making a 
determination regarding payment 
(as such term is defined for the 
purposes of applying the regulations 
promulgated by the Secretary under 
part C of title XI of the Social 
Security Act [42 USCS §§ 1320d et 
seq.] and section 264 of the Health 
Insurance Portability and 
Accountability Act of 1996 [42
USCS § 1320d-2 note], as may be 
revised from time to time) 
consistent with subsection (a).

(B) Limitation. For purposes of 
subparagraph (A), a group health 
plan, or a health insurance issuer 
offering health insurance coverage 
in connection with a group health 
plan, may request only the 
minimum amount of information 
necessary to accomplish the 
intended purpose.

(4) Research exception. Notwithstanding 
paragraph (1), a group health plan, or a 
health insurance issuer offering health 
insurance coverage in connection with a 
group health plan, may request, but not 
require, that a participant or beneficiary 
undergo a genetic test if each of the 
following conditions is met:

(A) The request is made pursuant to 
research that complies with part 46
of title 45, Code of Federal 
Regulations, or equivalent Federal 
regulations, and any applicable 
State or local law or regulations for 
the protection of human subjects in 
research.

(B) The plan or issuer clearly indicates 
to each participant or beneficiary, or 
in the case of a minor child, to the 
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legal guardian of such beneficiary, 
to whom the request is made that--

(i) compliance with the request is 
voluntary; and

(ii) non-compliance will have no 
effect on enrollment status or 
premium or contribution 
amounts.

(C) No genetic information collected or 
acquired under this paragraph shall 
be used for underwriting purposes.

(D) The plan or issuer notifies the 
Secretary in writing that the plan or 
issuer is conducting activities 
pursuant to the exception provided 
for under this paragraph, including a 
description of the activities 
conducted.

(E) The plan or issuer complies with 
such other conditions as the 
Secretary may by regulation require 
for activities conducted under this 
paragraph.

(d) Prohibition on collection of genetic 
information.

(1) In general. A group health plan, and a 
health insurance issuer offering health 
insurance coverage in connection with a 
group health plan, shall not request, 
require, or purchase genetic information 
for underwriting purposes (as defined in 
section 2791 [42 USCS § 300gg-91]).

(2) Prohibition on collection of genetic 
information prior to enrollment. A 
group health plan, and a health 
insurance issuer offering health 
insurance coverage in connection with a 
group health plan, shall not request, 
require, or purchase genetic information 
with respect to any individual prior to 
such individual's enrollment under the 
plan or coverage in connection with 

such enrollment.

(3) Incidental collection. If a group health 
plan, or a health insurance issuer 
offering health insurance coverage in 
connection with a group health plan, 
obtains genetic information incidental 
to the requesting, requiring, or 
purchasing of other information 
concerning any individual, such request, 
requirement, or purchase shall not be 
considered a violation of paragraph (2) 
if such request, requirement, or 
purchase is not in violation of paragraph 
(1).

(e) Application to all plans.  The provisions of 
subsections (a)(6), (b)(3), (c) , and (d) and 
subsection (b)(1) and section 2704 [42
USCS § 300gg-3] with respect to genetic 
information, shall apply to group health 
plans and health insurance issuers without 
regard to section 2735(a) [42 USCS § 
300gg-21(a)].

(f) Genetic information of a fetus or embryo.  
Any reference in this part to genetic 
information concerning an individual or 
family member of an individual shall--

(1) with respect to such an individual or 
family member of an individual who is 
a pregnant woman, include genetic 
information of any fetus carried by such 
pregnant woman; and

(2) with respect to an individual or family 
member utilizing an assisted 
reproductive technology, include 
genetic information of any embryo 
legally held by the individual or family 
member.

(g)--(i) [Not enacted]

(j) Programs of health promotion or disease 
prevention.

(1) General provisions.

(A) General rule. For purposes of 
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subsection (b)(2)(B), a program of 
health promotion or disease 
prevention (referred to in this 
subsection as a 'wellness program') 
shall be a program offered by an 
employer that is designed to 
promote health or prevent disease 
that meets the applicable 
requirements of this subsection.

(B) No conditions based on health status 
factor. If none of the conditions for 
obtaining a premium discount or 
rebate or other reward for 
participation in a wellness program 
is based on an individual satisfying 
a standard that is related to a health 
status factor, such wellness program 
shall not violate this section if 
participation in the program is made 
available to all similarly situated 
individuals and the requirements of 
paragraph (2) are complied with.

(C) Conditions based on health status 
factor. If any of the conditions for 
obtaining a premium discount or 
rebate or other reward for 
participation in a wellness program 
is based on an individual satisfying 
a standard that is related to a health 
status factor, such wellness program 
shall not violate this section if the 
requirements of paragraph (3) are 
complied with.

(2) Wellness programs not subject to 
requirements. If none of the conditions 
for obtaining a premium discount or 
rebate or other reward under a wellness 
program as described in paragraph 
(1)(B) are based on an individual 
satisfying a standard that is related to a 
health status factor (or if such a 
wellness program does not provide such 
a reward), the wellness program shall 
not violate this section if participation 

in the program is made available to all 
similarly situated individuals. The 
following programs shall not have to 
comply with the requirements of 
paragraph (3) if participation in the 
program is made available to all 
similarly situated individuals:

(A) A program that reimburses all or 
part of the cost for memberships in 
a fitness center.

(B) A diagnostic testing program that 
provides a reward for participation 
and does not base any part of the 
reward on outcomes.

(C) A program that encourages 
preventive care related to a health 
condition through the waiver of the 
copayment or deductible 
requirement under group health plan 
for the costs of certain items or 
services related to a health condition 
(such as prenatal care or well-baby 
visits).

(D) A program that reimburses 
individuals for the costs of smoking 
cessation programs without regard 
to whether the individual quits 
smoking.

(E) A program that provides a reward to 
individuals for attending a periodic 
health education seminar.

(3) Wellness programs subject to 
requirements. If any of the conditions 
for obtaining a premium discount, 
rebate, or reward under a wellness 
program as described in paragraph 
(1)(C) is based on an individual 
satisfying a standard that is related to a 
health status factor, the wellness 
program shall not violate this section if 
the following requirements are 
complied with:

(A) The reward for the wellness 
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program, together with the reward 
for other wellness programs with 
respect to the plan that requires 
satisfaction of a standard related to a 
health status factor, shall not exceed 
30 percent of the cost of employee-
only coverage under the plan. If, in 
addition to employees or 
individuals, any class of dependents 
(such as spouses or spouses and 
dependent children) may participate 
fully in the wellness program, such 
reward shall not exceed 30 percent 
of the cost of the coverage in which 
an employee or individual and any 
dependents are enrolled. For 
purposes of this paragraph, the cost 
of coverage shall be determined 
based on the total amount of 
employer and employee 
contributions for the benefit 
package under which the employee 
is (or the employee and any 
dependents are) receiving coverage. 
A reward may be in the form of a 
discount or rebate of a premium or 
contribution, a waiver of all or part 
of a cost-sharing mechanism (such 
as deductibles, copayments, or 
coinsurance), the absence of a 
surcharge, or the value of a benefit 
that would otherwise not be 
provided under the plan. The 
Secretaries of Labor, Health and 
Human Services, and the Treasury 
may increase the reward available 
under this subparagraph to up to 50 
percent of the cost of coverage if the 
Secretaries determine that such an 
increase is appropriate.

(B) The wellness program shall be 
reasonably designed to promote 
health or prevent disease. A 
program complies with the 
preceding sentence if the program 

has a reasonable chance of 
improving the health of, or 
preventing disease in, participating 
individuals and it is not overly 
burdensome, is not a subterfuge for 
discriminating based on a health 
status factor, and is not highly 
suspect in the method chosen to 
promote health or prevent disease.

(C) The plan shall give individuals 
eligible for the program the 
opportunity to qualify for the 
reward under the program at least 
once each year.

(D) The full reward under the wellness 
program shall be made available to 
all similarly situated individuals. 
For such purpose, among other 
things:

(i) The reward is not available to all 
similarly situated individuals for 
a period unless the wellness 
program allows--

(I) for a reasonable alternative 
standard (or waiver of the 
otherwise applicable 
standard) for obtaining the 
reward for any individual for 
whom, for that period, it is 
unreasonably difficult due to 
a medical condition to 
satisfy the otherwise 
applicable standard; and

(II) for a reasonable alternative 
standard (or waiver of the 
otherwise applicable 
standard) for obtaining the 
reward for any individual for 
whom, for that period, it is 
medically inadvisable to 
attempt to satisfy the 
otherwise applicable 
standard.
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(ii) If reasonable under the 
circumstances, the plan or issuer 
may seek verification, such as a 
statement from an individual's 
physician, that a health status 
factor makes it unreasonably 
difficult or medically 
inadvisable for the individual to 
satisfy or attempt to satisfy the 
otherwise applicable standard.

(E) The plan or issuer involved shall 
disclose in all plan materials 
describing the terms of the wellness 
program the availability of a 
reasonable alternative standard (or 
the possibility of waiver of the 
otherwise applicable standard) 
required under subparagraph (D). If 
plan materials disclose that such a 
program is available, without 
describing its terms, the disclosure 
under this subparagraph shall not be 
required.

(k) Existing programs.  Nothing in this section 
shall prohibit a program of health 
promotion or disease prevention that was 
established prior to the date of enactment of 
this section and applied with all applicable 
regulations, and that is operating on such 
date, from continuing to be carried out for 
as long as such regulations remain in effect.

(l) Wellness program demonstration project.

(1) In general. Not later than July 1, 2014, 
the Secretary, in consultation with the 
Secretary of the Treasury and the 
Secretary of Labor, shall establish a 10-
State demonstration project under 
which participating States shall apply 
the provisions of subsection (j) to 
programs of health promotion offered 
by a health insurance issuer that offers 
health insurance coverage in the 
individual market in such State.

(2) Expansion of demonstration project. If 

the Secretary, in consultation with the 
Secretary of the Treasury and the 
Secretary of Labor, determines that the 
demonstration project described in 
paragraph (1) is effective, such 
Secretaries may, beginning on July 1, 
2017 expand such demonstration 
project to include additional 
participating States.

(3) Requirements.

(A) Maintenance of coverage. The 
Secretary, in consultation with the 
Secretary of the Treasury and the 
Secretary of Labor, shall not 
approve the participation of a State 
in the demonstration project under 
this section unless the Secretaries 
determine that the State's project is 
designed in a manner that--

(i) will not result in any decrease in 
coverage; and

(ii) will not increase the cost to the 
Federal Government in 
providing credits under section
36B of the Internal Revenue 
Code of 1986 [26 USCS § 36B]
or cost-sharing assistance under 
section 1402 of the Patient 
Protection and Affordable Care 
Act [42 USCS § 18071].

(B) Other requirements. States that 
participate in the demonstration 
project under this subsection--

(i) may permit premium discounts or 
rebates or the modification of 
otherwise applicable 
copayments or deductibles for 
adherence to, or participation in, 
a reasonably designed program 
of health promotion and disease 
prevention;

(ii) shall ensure that requirements of 
consumer protection are met in 
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programs of health promotion in 
the individual market;

(iii) shall require verification from 
health insurance issuers that 
offer health insurance coverage 
in the individual market of such 
State that premium discounts--

(I) do not create undue burdens 
for individuals insured in the 
individual market;

(II) do not lead to cost shifting; 
and

(III) are not a subterfuge for 
discrimination;

(iv) shall ensure that consumer data 
is protected in accordance with 
the requirements of section 
264(c) of the Health Insurance 
Portability and Accountability 
Act of 1996 (42 U.S.C. 1320d-2
note); and

(v) shall ensure and demonstrate to 
the satisfaction of the Secretary 
that the discounts or other 
rewards provided under the 
project reflect the expected level 
of participation in the wellness 
program involved and the 
anticipated effect the program 
will have on utilization or 
medical claim costs.

(m) Report.

(1) In general. Not later than 3 years after 
the date of enactment of the Patient 
Protection and Affordable Care Act 
[enacted March 23, 2010], the 
Secretary, in consultation with the 
Secretary of the Treasury and the 
Secretary of Labor, shall submit a 
report to the appropriate committees of 
Congress concerning--

(A) the effectiveness of wellness 

programs (as defined in subsection 
(j)) in promoting health and 
preventing disease;

(B) the impact of such wellness 
programs on the access to care and 
affordability of coverage for 
participants and non-participants of 
such programs;

(C) the impact of premium-based and 
cost-sharing incentives on 
participant behavior and the role of 
such programs in changing 
behavior; and

(D) the effectiveness of different types 
of rewards.

(2) Data collection. In preparing the report 
described in paragraph (1), the 
Secretaries shall gather relevant 
information from employers who 
provide employees with access to 
wellness programs, including State and 
Federal agencies.

(n) Regulations.  Nothing in this section shall 
be construed as prohibiting the Secretaries 
of Labor, Health and Human Services, or 
the Treasury from promulgating regulations 
in connection with this section.

History

   (July 1, 1944, ch 373, Title XXVII, Part A, 
Subpart I, § 2705, as added March 23, 2010,P.L.
111-148, Title I, Subtitle C, Part I, § 1201(3)(A), 
(4), 124 Stat. 155.)

Annotations

Notes

Explanatory notes: 

   Subsecs. (b)-(f) of this section formerly appeared 
as part of 42 USCS § 300gg-1.
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   A prior § 300gg-4 was redesignated and 
transferred by Act March 23, 2010, P.L. 111-148,
Title I, Subtitle A, § 1001(2), 124 Stat. 130, and 
appears as 42 USCS § 300gg-25.

   A prior § 2704 of Act July 1, 1944, ch 373, 
appeared as 42 USCS § 300aaa-3 prior to being 
redesignated and transferred by Act June 10, 1993, 
P.L. 103-43, Title XX, § 2010(a)(1)-(3), 107 Stat. 
213. Such section was reclassified to 42 USCS § 
238c.

Effective date of section: 

   This section is effective for plan years beginning 
on or after January 1, 2014, as provided by § 1255 
of Act March 23, 2010, P.L. 111-148, which 
appears as 42 USCS § 300gg note.

Research References & Practice Aids

Am Jur: 

43 Am Jur 2d, Insurance § 544.

Law Review Articles: 

Thompson. The Next Stage of Health Care Reform: 
Controlling Costs by Paying Health Plans Based on 
Health Outcomes. 44 Akron L Rev, 2011.

Standard HIPAA Order in Civil Actions.  65 Ala 
Law 332, September 2004.

Avraham. Clinical Practice Guidelines: The 
Warped Incentives in the U.S. Healthcare System.  
37 Am J L and Med 7, 2011.

Kinney. Comparative Effectiveness Research 
Under the Patient Protection and Affordable Care 
Act: Can New Bottles Accommodate Old Wine?  
37 Am JL and Med 522, 2011.

Maher. The Benefits of Opt-In Federalism.  52 BC 
L Rev 1733, November 2011.

Smith. Federalism, Lochner, and the Individual 

Mandate. 91 BUL Rev 1723, October 2011.

Cuello. How the Patient Protection and Affordable 
Care Act Shapes the Future of Home- and 
Community-Based Services.  45 Clearinghouse Rev 
299, November-December 2011.

McKenzie. Handling medical data? Think HIPAA 
now.  17 Computer Internet Law 15, November 
2000.

Abbott. Treating the Health Care Crisis: 
Complementary and Alternative Medicine for 
PPACA. 14 DePaul J Health Care L 35, Fall 2011.

Westfall. Ethically Economic: The Affordable Care 
Act's Impact on the Administration of Health 
Benefits. 14 DePaul J Health Care L 99, Fall 
2011.

Fox. Closing the Information Gap: Informing 
Better Medical Decisionmaking through the Use of 
Post-Market Safety and Comparative Effectiveness 
Information. 67 Food Drug LJ 83, 2012.

Berman. A Public Health Perspective on Health 
Care Reform. 21 Health Matrix 353, 2011.

Roach. HIPAA privacy: "individual rights" and the 
"minimum necessary" requirements.  33 J Health L 
549, Fall 2000.

Stein. What Litigators Need to Know about 
HIPAA.  36 J Health L 433, Summer 2003.

Remus; L'Huillier. HIPAA and lawyers: yes, 
lawyers!  44 NH BJ 14, March 2003.

Walsh. Everything but the Merits: Analyzing the 
Procedural Aspects of the Health Care Litigation: 
Essay: The Anti-Injunction Act, Congressional 
Inactivity, and Pre-Enforcement Challenges to § 
5000A of the Tax Code.  46 U Rich L Rev 823,
March 2012.

Langer. The HIPAA Privacy Rules: Disclosures of 
Protected Health Information in Legal Proceedings.  
78 Wis L 14, April 2005.
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   Warning – Negative Citing Cases
As of: September 7, 2017 8:19 PM Z

42 USCS § 300gg-5

 Current through PL 115-51, approved 8/18/17 

United States Code Service - Titles 1 through 54  >
TITLE 42. THE PUBLIC HEALTH AND WELFARE
> CHAPTER 6A. THE PUBLIC HEALTH SERVICE
> REQUIREMENTS RELATING TO HEALTH 
INSURANCE COVERAGE  > INDIVIDUAL AND 
GROUP MARKET REFORMS  > GENERAL
REFORM

§ 300gg-5. Non-discrimination in health 
care

(a) Providers.  A group health plan and a health 
insurance issuer offering group or 
individual health insurance coverage shall 
not discriminate with respect to 
participation under the plan or coverage 
against any health care provider who is 
acting within the scope of that provider's 
license or certification under applicable 
State law. This section shall not require that 
a group health plan or health insurance 
issuer contract with any health care 
provider willing to abide by the terms and 
conditions for participation established by 
the plan or issuer. Nothing in this section 
shall be construed as preventing a group 
health plan, a health insurance issuer, or the 
Secretary from establishing varying 
reimbursement rates based on quality or 
performance measures.

(b) Individuals.  The provisions of section 1558 
of the Patient Protection and Affordable 
Care Act (relating to non-discrimination) 
[29 USCS § 218c] shall apply with respect 
to a group health plan or health insurance 
issuer offering group or individual health 
insurance coverage.

History

   (July 1, 1944, ch 373, Title XXVII, Part A, 
Subpart I, § 2706, as added March 23, 2010,P.L.
111-148, Title I, Subtitle C, Part I, § 1201(4), 124
Stat. 160.)

Annotations

Notes

Explanatory notes: 

   A prior § 300gg-5 was redesignated and 
transferred by Act March 23, 2010, P.L. 111-148,
Title I, Subtitle A, § 1001(2), 124 Stat. 130, and 
appears as 42 USCS § 300gg-26.

Effective date of section: 

   This section is effective for plan years beginning 
on or after January 1, 2014, as provided by § 1255 
of Act March 23, 2010, P.L. 111-148, which 
appears as 42 USCS § 300gg note.

Research References & Practice Aids

Am Jur: 

43 Am Jur 2d, Insurance § 544.

Law Review Articles: 

Thompson. The Next Stage of Health Care Reform: 
Controlling Costs by Paying Health Plans Based on 
Health Outcomes. 44 Akron L Rev, 2011.

Avraham. Clinical Practice Guidelines: The 
Warped Incentives in the U.S. Healthcare System.  
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section 501(c)(29) of the Internal Revenue Code of 1986 26 USCS § 
501(c)(29)

26 USCS § 
501(c)(29)

42 USCS § 1395b-6(c)(2)
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15 U.S.C. 12(a)
15 U.S.C. 45
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P.L. 111-148 124 Stat. 187

P.L. 111-148

P.L. 111-
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26 USCS §§ 501 4958 6033
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126 Stat. 2362
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WELFARE CHAPTER 157. QUALITY AFFORDABLE HEALTH CARE FOR ALL AMERICANS
AVAILABLE COVERAGE CHOICES FOR ALL AMERICANS REINSURANCE AND RISK 
ADJUSTMENT

42 USCS §§ 1395w-21 1395w-101
42 USCS § 18041

P.L. 111-148 124 Stat. 212
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PUBLIC LAW 113-76--JAN. 17, 2014 

Public Law 113-76 
113th Congress 

An Act 
Makmg consolidated appropriations for lhe fiscal year ending September 30, 2014, 

and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Consolidated Appropriations 
Act, 2014''. 
SEC. 2. TABLE OF CONTENTS. 

The table of contents of this Act is as follows: 
Sec. 1. Short Title. 
Sec. 2. Tobie of Conlenl&. 
Sec. 3. References 
Sec. 4 EKplannlory Slalemenl 
Sec. 5. Slntemenl of AJ!proprintions. 
Sec. 6. Availability of Funds. 
Sec. 7. Technical Allowance for Estimating Differences. 
Sec. 8. Launch Liability Extension. 

DMSION A-AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG 
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2014 

Title 1-Agriculturnl Programs 
Title II-Conservation Programs 
Tille 111-Rurnl DeveloP.ment Programs 
Title IV-Domestic Fooil Programs 
Title V-Foreign Assistance and Related Programs 
Title VI-Related Agencies and Food and Drug Administration 
Title VII-General Provisions 

DMSION B-COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES 
APPROPRIATIONS ACT, 2014 

Title I-Department of Commerce 
Title II-De1?artment of Justice 
Title Ill-Science 
Title IV-Related Agencies 
Title V-General Provisions 

DMSION C-DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2014 
Tille I-Military Personnel 
Title Il-O_peration nnd Mnintenance 
Title Ill-Procurement 
Title IV-Research, Development, Teat and Evaluation 
Title V-Revolving nnd Manng_ement Funds 
Title VJ-Other Deportment or Defense Programs 
Title VII-Related Agencies 
Title VIII-General Provisions 
Tille IX-Overseas Contingency Operations 
Title X-Militnry Disnbilily Retirement and Survivor Benefit Annuity Restoration 

DMSION D-ENERGY AND WATER DEVELOPMENT AND RELATED 
AGENCIES APPROPRIATIONS ACT, 2014 

Title I-Corps of Engineer11-Civil 

128 STAT. 5 

Jan. 17, 2014 
CH.R 35471 

Consolidated 
Appropriations 
Act, 2014. 
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CENTERS FOR MEDICARE AND MEDICAID SERVICES 

GRANTS TO STATES FOR MEDICAID 

For carrying out, except as otherwise provided, titles XI and 
XIX of the Social Security Act, $177,872,985,000, to remain avail­
able until expended. 

For making, after May 31, 2014, payments to States under 
title XIX or in the case of section 1928 on behalf of States under 
title XIX of the Social Security Act for the last quarter of fiscal 
year 2014 for unanticipated costs incurred for the current fiscal 
year, such sums as may be necessary. 

For making payments to States or in the case of section 1928 
on behalf of States under title XIX of the Social Security Act 
for the first quarter of fiscal year 2015, $103,472,323,000, to remain 
available until expended. 

Payment under such title XIX may be made for any quarter 
with respect to a State plan or plan amendment in effect during 
such quarter, if submitted in or prior to such quarter and approved 
in that or any subsequent quarter. 

PAYMENTS TO HEALTH CARE TRUST FUNDS 

For payment to the Federal Hospital Insurance Trust Fund 
and the Federal Supplementary Medical Insurance Trust Fund, 
as provided under sections 217(g), 1844, and 1860D-16 of the Social 
Security Act, sections 103(c) and lll(d) of the Social Security 
Amendments of 1965, section 278(dX3) of Public Law 97- 248, and 
for administrative expenses incurred pursuant to section 201(g) 
of the Social Security Act, $255, 185,000,000. 

In addition, for making matching payments under section 1844 
and benefit payments under section 1860D- 16 of the Social Security 
Act that were not anticipated in budget estimates, such sums as 
may be necessary. 

PROGRAM MANAGEMENT 

For carrying out, except as otherwise provided, titles XI, XVIII, 
XIX, and XXI of the Social Security Act, titles XIII and XXVII 
of the PHS Act, the Clinical Laboratory Improvement Amendments 
of 1988, and other responsibilities of the Centers for Medicare 
and Medicaid Services, not to exceed $3,669,744,000, to be trans­
ferred from the Federal Hospital Insurance Trust Fund and the 
Federal Supplementary Medical Insurance Trust Fund, as author­
ized by section 201(g) of the Social Security Act; together with 
all funds collected in accordance with section 353 of the PHS 
Act and section 1857(e)(2) of the Social Security Act, funds retained 
by the Secretary pursuant to section 302 of the Tax Relief and 
Health Care Act of 2006; and such sums as may be collected 
from authorized user fees and the sale of data, which shall be 
credited to this account and remain available until September 30, 
2019: Provided, That all funds derived in accordance with 31 U.S.C. 
9701 from organizations established under title XIII of the PHS 
Act shall be credited to and available for carrying out the purposes 
of this appropriation: Provided further, That the Secretary is 
directed to collect fees in fiscal year 2014 from Medicare Advantage 
organizations pursuant to section 1857(eX2) of the Social Security 
Act and from eligible organizations with risk-sharing contracts 
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under section 1876 of that Act pursuant to section 1876(k)(4)(D) 
of that Act: Provided further, That $22,004,000 shall be available 
for the State high-risk health insurance pool program as authorized 
by the State High Risk Pool Funding Extension Act of 2006. 

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT 

In addition to amounts otherwise available for program integ­
rity and program management, $293,588,000, to remain available 
through September 30, 2015, to be transferred from the Federal 
Hospital Insurance Trust Fund and the Federal Supplementary 
Medical Insurance Trust Fund, as authorized by section 201(g) 
of the Social Security Act, of which $207,636,000 shall be for the 
Medicare Integrity Program at the Centers for Medicare and Med­
icaid Services, including administrative costs, to conduct oversight 
activities for Medicare Advantage under Part C and the Medicare 
Prescription Drug Program under Part D of the Social Security 
Act and for activities described in section 1893(b) of such Act, 
of which $28,122,000 shall be for the Department of Health and 
Human Services Office of Inspector General to carry out fraud 
and abuse activities authorized by section 1817(k)(3) of such Act, 
of which $29, 708,000 shall be for the Medicaid and Children's 
Health Insurance Program ("CHIP") program integrity activities, 
and of which $28,122,000 shall be for the Department of Justice 
to carry out fraud and abuse activities authorized by section 
1817(kX3) of such Act: Provided, That the report required by section 
1817(k)(5) of the Social Security Act for fiscal year 2014 shall 
include measures of the operational efficiency and impact on fraud, 
waste, and abuse in the Medicare, Medicaid, and CHIP programs 
for the funds provided by this appropriation. 

ADMINISTRATION FOR CHILDREN AND FAMILIES 

PAYMENTS TO STATES FOR CHILD SUPPORT ENFORCEMENT AND 
FAMILY SUPPORT PROGRAMS 

For carrying out, exce2t_ as otherwise provided under titles 
I, IV-D, X, XI, XIV, and XVI of the Social Security Act and the 
Act of July 5, 1960, $2,965,245,000, to remain available until 
expended; and for such purposes for the first quarter of fiscal 
year 2015, $1,250,000,000, to remain available until expended. 

For making, after May 31 of the current fiscal year, payments 
to States or other non-Federal entities under titles I, IV-D, X, 
XI, XIV, and XVI of the Social Security Act and the Act of July 
5, 1960, for the last 3 months of the current fiscal year for unantici­
pated costs, incurred for the current fiscal year, such sums as 
may be necessary. 

LOW INCOME HOME ENERGY ASSISTANCE 

For making payments under subsections (b) and (d) of section 
2602 of the Low Income Home Energy Assistance Act of 1981, 
$3,424,549,000: Provided, That all but $491,000,000 of this amount 
shall be allocated as though the total appropriation for such pay­
ments for fiscal year 2014 was less than $1,975,000,000: Provided 
further, That notwithstanding section 2609A(a), of the amounts 
appropriated under section 2602(b), not more than $2,988,000 of 
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Dec. 16, 2014 
[H.R. 83) 

Consolidated 
and Further 
Continuing 
Appropriations 
Act, 2015. 

Public Law 113-235 
113th Congress 

An Act 
Making consolidated appropriations for the fiscal year ending September 30, 2015, 

and for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION I. SHORT TITLE. 

This Act may be cited as the "Consolidated and Further Con­
tinuing Appropriations Act, 2015". 
SEC. 2. TABLE OF CONTENTS. 

The table of contents of this Act is as follows: 

Sec. 1. Short title. 
Sec. 2. Tobie of contents. 
Sec. 3. References. 
Sec. 4. Explanatory statement. 
Sec. 5. Statement of appropriations. 
Sec. 6. Availability of funds. 
Sec. 7. Technical allowance for estimating differences. 
Sec. 8. Adjustments to compensation. 
Sec. 9. Study of electric rates in the insular areas. 
Sec. 10. Amendments to the Consolidated Natural Resources Act. 
Sec. 11. Payments in lieu of taxes. 

DMSION A-AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG 
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2015 

Title I-Agricultural Programs 
Title II-Conservation Programs 
Title III-Rural Development Programs 
Title IV-Domestic Food Programs 
Title V-Foreign Assistance and Related Programs 
Title VI-Related Agency and Food and Drug Administration 
Title VII-General Provisions 
Title VIII-Ebola Response and Preparedness 

DMSION B-COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES 
APPROPRIATIONS ACT, 2015 

Title I-Department of Commerce 
Title II-Department of Justice 
Title III-Science 
Title JV-Related Agencies 
Title V-General Provisions 
Title VI-Travel Promotion, Enhancement, and Modernization Act of 2014 
Title VII-Revitalize American Mnnufocturing and Innovation Act of2014 

DMSJON C-DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2015 
Title I-Military Personnel 
Title 11-Qperation and Maintenance 
Title Ill-Procurement 
Title JV-Research, Development, Test end Evaluation 
Title V-Revolving and Management Funds 
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fees, reimbursable and interagency agreements, and the sale of 
data shall be credited to this appropriation and shall remain avail­
able until September 30, 2016. 

CENTERS FOR MEDICARE AND MEDICAID SERVICES 

GRANTS TO STATES FOR MEDICAID 

For carrying out, except as otherwise provided, titles XI and 
XIX of the Social Security Act, $234,608,916,000, to remain avail­
able until expended. 

For making, after May 31, 2015, payments to States under 
title XIX or in the case of section 1928 on behalf of States under 
title XIX of the Social Security Act for the last quarter of fiscal 
year 2015 for unanticipated costs incurred for the current fiscal 
year, such sums as may be necessary. 

For making payments to States or in the case of section 1928 
on behalf of States under title XIX of the Social Security Act 
for the first quarter of fiscal year 2016, $113,272,140,000, to remain 
available until expended. 

Payment under such title XIX may be made for any quarter 
with respect to a State plan or plan amendment in effect during 
such quarter, if submitted in or prior to such quarter and approved 
in that or any subsequent quarter. 

PAYMENTS TO HEALTH CARE TRUST FUNDS 

For payment to the Federal Hospital Insurance Trust Fund 
and the Federal Supplementary Medical Insurance Trust Fund, 
as provided under sections 217(g), 1844, and 18600-16 of the Social 
Security Act, sections 103(c) and lll(d) of the Social Security 
Amendments of 1965, section 278{dX3) of Public Law 97- 248, and 
for administrative expenses incurred pursuant to section 201(g) 
of the Social Security Act, $259,212,000,000. 

In addition, for making matching payments under section 1844 
and benefit payments under section 1860D- 16 of the Social Security 
Act that were not anticipated in budget estimates, such sums as 
may be necessary. 

PROGRAM MANAGEMENT 

For carrying out, except as otherwise provided, titles XI, XVIII, 
XIX, and XXI of the Social Security Act, titles XIII and XXVII 
of the PHS Act, the Clinical Laboratory Improvement Amendments 
of 1988, and other responsibilities of the Centers for Medicare 
and Medicaid Services, not to exceed $3,669,744,000, to be trans­
ferred from the Federal Hospital Insurance Trust Fund and the 
Federal Supplementary Medical Insurance Trust Fund, as author­
ized by section 20l(g) of the Social Security Act; together with 
all funds collected in accordance with section 353 of the PHS 
Act and section 1857(eX2) of the Social Security Act, funds retained 
by the Secretary pursuant to section 302 of the Tax Relief and 
Health Care Act of 2006; and such sums as may be collected 
from authorized user fees and the sale of data, which shall be 
credited to this account and remain available until September 30, 
2020: Prouided, That all funds derived in accordance with 31 U.S.C. 
9701 from organizations established under title XIII of the PHS 
Act shall be credited to and available for carrying out the purposes 
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Dec. 18, 2015 
[H.R. 2029) 

Consolidated 
Appropriations 
Act, 2016. 

Public Law 114-113 
114th Congress 

An Act 
Making oppropriotions for militory construction, the Deportment ofVeterons Affairs, 

and related agencies for the fiscal year ending September 30, 2016, ond for 
other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Consolidated Appropriations 
Act, 2016". 
SEC. 2. TABLE OF CONTENTS. 

The table of contents of this Act is as follows: 
Sec. 1. Short title. 
Sec. 2. Table of contents. 
Sec. 3. References. 
Sec. 4. Explanatory statement. 
Sec. 5. Statement of appropriotions. 
Sec. 6. Availability of funds. 
Sec. 7. Technical allowance for estimating differences. 
Sec. 8. Corrections. 
Sec. 9. Adjustments to compensotion. 

DMSJON A-AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG 
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2016 

Title I-Agricultural Programs 
Title II-Conservation Programs 
Title Ill-Rural Development Progroms 
Title IV-Domestic Food Programs 
Title V-Foreign Assistance and Related Programs 
Title VI-Related Agencies and Food and Drug Administration 
Title VII-General Provisions 

DMSION B-COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES 
APPROPRIATIONS ACT, 2016 

Title I-Department of Commerce 
Title II-Department of Justice 
Title Ill-Science 
Title IV-Related Agencies 
Title V-Generol Provisions 

DMSION C-DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2016 
Title I-Military Personnel 
Title II-Operation ond Maintenance 
Title Ill-Procurement 
Title IV-Research, Development, Test and Evaluation 
Title V-Revolving ond Management Funds 
Title VI-Other Department of Defense Programs 
Title Vil-Related Agencies 
Title VIII-General Provisions 
Title IX-Overseas Contingency Operations/Globol War on Terrorism 
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In addition, for making matching payments under section 1844 
and benefit payments under section 1860D-16 of the Social Security 
Act that were not anticipated in budget estimates, such sums as 
may be necessary. 

PROGRAM MANAGEMENT 

For carrying out, except as otherwise provided, titles XI, XVIII, 
XIX, and XXI of the Social Security Act, titles XIII and XXVII 
of the PHS Act, the Clinical Laboratory Improvement Amendments 
of 1988, and other responsibilities of the Centers for Medicare 
and Medicaid Services, not to exceed $3,669,744,000, to be trans­
ferred from the Federal Hospital Insurance Trust Fund and the 
Federal Supplementary Medical Insurance Trust Fund, as author­
ized by section 201(g) of the Social Security Act; together with 
all funds collected in accordance with section 353 of the PHS 
Act and section 1857(e)(2) of the Social Security Act, funds retained 
by the Secretary pursuant to section 302 of the Tax Relief and 
Health Care Act of 2006; and such sums as may be collected 
from authorized user fees and the sale of data, which shall be 
credited to this account and remain available until September 30, 
2021: Provided, That all funds derived in accordance with 31 U.S.C. 
9701 from organizations established under title XIII of the PHS 
Act shall be credited to and available for carrying out the purposes 
of this appropriation: Provided further, That the Secretary is 
directed to collect fees in fiscal year 2016 from Medicare Advantage 
organizations pursuant to section 1857(e)(2) of the Social Security 
Act and from eligible organizations with risk-sharing contracts 
under section 1876 of that Act pursuant to section 1876(k)(4XD) 
of that Act. 

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT 

In addition to amounts otherwise available for program integ­
rity and program management, $681,000,000, to remain available 
through September 30, 2017, to be transferred from the Federal 
Hospital Insurance Trust Fund and the Federal Supplementary 
Medical Insurance Trust Fund, as authorized by section 201(g) 
of the Social Security Act, of which $486,120,000 shall be for the 
Medicare Integrity Program at the Centers for Medicare and Med­
icaid Services, including administrative costs, to conduct oversight 
activities for Medicare Advantage under Part C and the Medicare 
Prescription Drug Program under Part D of the Social Security 
Act and for activities described in section 1893(b) of such Act1 of which $67 ,200,000 shall be for the Department of Health an<1 
Human Services Office of Inspector General to carry out fraud 
and abuse activities authorized by section 1817(k)(3) of such Act, 
of which $67,200,000 shall be for the Medicaid and Children's 
Health Insurance Program ("CHIP") program integrity activities, 
and of which $60,480,000 shall be for the Department of Justice 
to carry out fraud and abuse activities authorized by section 
1817(k)(3) of such Act: Provided, That the report required by section 
1817(k)(5) of the Social Security Act for fiscal year 2016 shall 
include measures of the operational efficiency and impact on fraud, 
waste, and abuse in the Medicare, Medicaid, and CHIP/rograms 
for the funds provided by this appropriation: Provide further, 
That of the amount provided under this heading, $311,000,000 
is provided to meet the terms of section 251(b)(2)(C)(ii) of the 
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PUBLIC LAW 115-31-MAY 5, 2017 131 STAT. 135 

*Public Law 115-31 
115th Congress 

An Act 
Mnking appropriations for the liscnl year ending September 30, 2017, and for 

other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Consolidated Appropriations 
Act, 2017". 
SEC. 2. TABLE OF CONTENTS. 

Sec. l. Short title 
Sec. 2. Table of contents. 
Sec 3. References. 
Sec. 4. Explanatory statement 
Sec. 5. Statement of appropriations 
Sec. 6. Availability of funds. 
Sec. 7. Technical allowance for estimating differences. 
Sec. 8. Correction. 

DMSION A- AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG 
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2017 

Title 1-A_griculturnl Programs 
Title II-Conservation Programs 
Title III-Rural Develo11ment Programs 
Title IV-Domestic Fooil Programs 
Title V- Foreign Assistance and Relnted Programs 
Title VI- Related Agency and Food and Drug Administration 
Title VII-General Provisions 

DMSION B-COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES 
APPROPRIATIONS ACT, 2017 

Title I- Department of Commerce 
Title 11- DeLJartment of Justice 
Title III-Science 
Title IV- Related Agencies 
Title V- Genernl Provisions 

DIVISION C-DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2017 
Title I- Military Personnel 
Title 11- Qperution and Maintenance 
Title Ill- Procurement 
Title CV- Research, Development, Test and Evnluntion 
Title V- Revolv1!!.ll and Mana~ement Funds 
Title VI- Other Department of Defense Programs 
Title VII- Related A.cencies 
Title VIII- General Provisions 
Title IX- Oversees Contin~ency Operations/Global War on Terrorism 
Title X- Depnrtment of DeTense-Additionnl Approprintions 

DMSION D-ENERGY AND WATER DEVELOPMENT AND RELATED 
AGENCIES APPROPRIATIONS ACT, 2017 

Title I-Corps of Engineers-Civil 

•Sec Endnote on 131 Slat 842 

Moy 5, 2017 
[H.R. 2441 

Consolidnted 
Appropriations 
Act, 2017. 
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131 STAT. 530 PUBLIC LAW 115-31-MAY 5, 2017 

Fees. 
Time period. 

Reports. 
Time period. 

Act that were not anticipated in budget estimates, such sums as 
may be necessary. 

PROGRAM MANAGEMENT 

For carr)'ing out, except as otherwise provided, titles XI, XVIII, 
XIX, and XXI of the Social Security Act, titles XIII and XXVII 
of the PHS Act, the Clinical Laboratory Improvement Amendments 
of 1988, and other responsibilities of the Centers for Medicare 
and Medicaid Services, not to exceed $3,669,744,000, to be trans­
ferred from the Federal Hospital Insurance Trust Fund and the 
Federal Supplementary Medical Insurance Trust Fund, as author­
ized by section 20l(g) of the Social Security Act; together with 
all funds collected in accordance with section 353 of the PHS 
Act and section 1857(eX2) of the Social Security Act, funds retained 
!>Y the Secretary pursuant to section 302 of the Tax Relief and 
Health Care Act of 2006; and such sums as may be collected 
from authorized user fees and the sale of data, which shall be 
credited to this account and remain available until September 30, 
2022: Provided, That all funds derived in accordance with 31 U.S.C. 
9701 from organizations established under title XIII of the PHS 
Act shall be credited to and available for carrying out the purposes 
of this appropriation: Provided further, That the Secretary is 
directed to collect fees in fiscal year 2017 from Medicare Advantage 
organizations pursuant to section 1857(e)(2) of the Social Security 
Act and from eligible organizations with risk-sharing contracts 
under section 1876 of that Act pursuant to section 1876(k)(4)(D) 
of that Act. 

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT 

In addition to amounts otherwise available for program integ­
rity and program management, $725,000,000, to remain available 
through September 30, 2018, to be transferred from the Federal 
Hospital Insurance Trust Fund and the Federal Supplementary 
Medical Insurance Trust Fund, as authorized by section 201(g) 
of the Social Security Act, of which $486,936,000 shall be for the 
Medicare Integrity Program at the Centers for Medicare and Med­
icaid Services, including administrative costs, to conduct oversight 
activities for Medicare Advantage under Part C and the Medicare 
Prescription Drug Program under Part D of the Social Security 
Act and for activities described in section 1893(b) of such Act, 
of which $82,132,000 shall be for the Department of Health and 
Human Services Office of Inspector General to carry out fraud 
and abuse activities authorized by section 1817(k)(3) of such Act, 
of which $82,132,000 shall be for the Medicaid and Children's 
Health Insurance Program ("CHIP") program integrity activities, 
and of which $73,800,000 shall be for the Department of Justice 
to carry out fraud and abuse activities authorized by section 
1817(k)(3) of such Act: Provided, That the report required by section 
1817(k)(5) of the Social Security Act for fiscal year 2017 shall 
include measures of the operational efficiency and impact on fraud, 
waste, and abuse in the Medicare, Medicaid, and CHIPdrograms 
for the funds provided by this appropriation: Provide further, 
That of the amount provided under this heading, $311,000,000 
is provided to meet the terms of section 25l(bX2XCXii) of the 
Balanced Budget and Emergency Deficit Control Act of 1985, as 
amended, and $414,000,000 is additional new budget authority 
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H.R.1625 

0ne iltnndred j'iftrtnth [ongress 
of thr 

ilnitrd ~tatrs of 2\mrrire 
AT THE SECOND SESSION 

Bcgim n11d licltl nl 1/1c Cily of Wnslii11gto11 011 Wcfl11c1dny, 
die tl1ird day of Jmmnry, IHlO diorumrd mad cigl11cc11 

21.n 21.rt 
To amend the Slate Deportment Basic Authorities Act or 1956 to include severe 

forms or trafficking in persons within the definition of transnational organized 
crime for purposes or the rewords program or the Department or State, and 
for other purposes 

Be it enacted by the Senate and House of Representatiues of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Consolidated Appropriations 
Act, 2018". 
SEC. 2. TABLE OF CONTENTS. 

Sec. 1. Short title. 
Sec. 2. Tobie or con Lents. 
Sec. 3. Rererences. 
Sec. 4. Explanatory statement. 
Sec. 5. Statement or appropriations. 
Sec. 6. Availability of fundii. 
Sec. 7. Adjustments to compensation. 

DMSION A-AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG 
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2018 

Title 1-AJrficultural Programs 
Title II-Farm Production and Conservation Programs 
Title III-Rural DeveloP.ment Programs 
Title IV-Domestic Fooa Programs 
Title V-Foreign Assistance and Related Programs 
Title VI-Related A.i:encies and Food and Drug Adminislrotion 
Title VII-General Provisions 

DMSION B-COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES 
APPROPRIATIONS ACT, 2018 

Title I-Deportment of Commerce 
Title II-Deportment of Justice 
Title III-Science 
Title IV-Related Agencies 
Title V-General Provisions 

DIVISION C-DEPARTMENT OF DEFENSE APPROPRIATIONS ACT, 2018 
Title I-Military Personnel 
Title 11-0_perotion and Maintenance 
Title III-Procurement 
Tille IV-Research, Development, Test and Evaluation 
Title V-Revolving and Manag_ement Funds 
Title VI-Other Department of Derense Programs 
Tille VII-Related Agencies 
Title VIII-General Provisions 
Title IX-Overseas Contingency Operations 

DMSION D-ENERGY AND WATER DEVELOPMENT AND RELATED 
AGENCIES APPROPRIATIONS ACT, 2018 

Title I-Corps of Eni:ineers-Civil 
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AGENCY FOR HEALTHCARE RESEARCH AND QUALITY 

HEALTHCARE RESEARCH AND QUALITY 

For carrying out titles III and IX of the PHS Act, part A 
of title XI of the Social Security Act, and section 1013 of the 
Medicare Prescription Drug, Improvement, and Modernization Act 
of 2003, $334,000,000: Prouided, That section 947(c) of the PHS 
Act shall not apply in fiscal year 2018: Prouided further, That 
in addition, amounts received from Freedom of Information Act 
fees, reimbursable and interagency agreements, and the sale of 
data shall be credited to this appropriation and shall remain avail­
able until September 30, 2019. 

CENTERS FOR MEDICARE AND MEDICAID SERVICES 

GRANTS TO STATES FOR MEDICAID 

For carrying out, except as otherwise provided, titles XI and 
XIX of the Social Security Act, $284,798,384,000, to remain avail­
able until expended. 

For making, after May 31, 2018, payments to States under 
title XIX or in the case of section 1928 on behalf of States under 
title XIX of the Social Security Act for the last quarter of fiscal 
year 2018 for unanticipated costs incurred for the current fiscal 
year, such sums as may be necessary. 

For making payments to States or in the case of section 1928 
on behalf of States under title XIX of the Social Security Act 
for the first quarter of fiscal year 2019, $134,847,759,000, to remain 
available until expended. 

Payment under such title XIX may be made for any quarter 
with respect to a State plan or plan amendment in effect during 
such quarter, if submitted in or prior to such quarter and approved 
in that or any subsequent quarter. 

PAYMENTS TO HEALTH CARE TRUST FUNDS 

For payment to the Federal Hospital Insurance Trust Fund 
and the Federal Supplementary Medical Insurance Trust Fund, 
as provided under sections 217(g), 1844, and 1860D- 16 of the Social 
Security Act, sections 103(c) and lll(d) of the Social Security 
Amendments of 1965, section 278(dX3) of Public Law 97- 248, and 
for administrative expenses incurred pursuant to section 201(g) 
of the Social Security Act, $323,497 ,300,000. 

In addition, for making matching payments under section 1844 
and benefit payments under section 1860D- 16 of the Social Security 
Act that were not anticipated in budget estimates, such sums as 
may be necessary. 

PROGRAM MANAGEMENT 

For carrying out, except as otherwise provided, titles XI, XVIII, 
XIX, and XXI of the Social Security Act, titles XIII and XXVII 
of the PHS Act, the Clinical Laboratory Improvement Amendments 
of 1988, and other responsibilities of the Centers for Medicare 
and Medicaid Services, not to exceed $3,669,744,000, to be trans­
ferred from the Federal Hospital Insurance Trust Fund and the 
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Federal Supplementary Medical Insurance Trust Fund, as author­
ized by section 201(g) of the Social Security Act; together with 
all funds collected in accordance with section 353 of the PHS 
Act and section 1857(e)(2) of the Social Security Act, funds retained 
by the Secretary pursuant to section 1893(h) of the Social Security 
Act, and such sums as may be collected from authorized user 
fees and the sale of data, which shall be credited to this account 
and remain available until expended: Provided, That all funds 
derived in accordance with 31 U.S.C. 9701 from organizations estab­
lished under title XIII of the PHS Act shall be credited to and 
available for carrying out the purposes of this appropriation: Pro­
vided further, That the Secretary is directed to collect fees in 
fiscal year 2018 from Medicare Advantage organizations pursuant 
to section 1857(e)(2) of the Social Security Act and from eligible 
organizations with risk-sharing contracts under section 1876 of 
that Act pursuant to section 1876(k)( 4)(D) of that Act. 

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT 

In addition to amounts otherwise available for program integ­
rity and program management, $745,000,000, to remain available 
through September 30, 2019, to be transferred from the Federal 
Hospital Insurance Trust Fund and the Federal Supplementary 
Medical Insurance Trust Fund as authorized by section 201(g) 
of the Social Security Act, of which $500,368,000 shall be for the 
Medicare Integrity Program at the Centers for Medicare and Med­
icaid Services, including administrative costs, to conduct oversight 
activities for Medicare Advantage under Part C and the Medicare 
Prescription Drug Program under Part D of the Social Security 
Act and for activities described in section 1893(b) of such Act, 
of which $84,398,000 shall be for the Department of Health and 
Human Services Office of Inspector General to carry out fraud 
and abuse activities authorized by section 1817(k}(3) of such Act, 
of which $84,398,000 shall be for the Medicaid and Children's 
Health Insurance Program ("CHIP") program integrity activities, 
and of which $75,836,000 shall be for the Department of Justice 
to carry out fraud and abuse activities authorized by section 
1817{k)(3) of such Act: Provided, That the report required by section 
1817{k}(5) of the Social Security Act for fiscal year 2018 shall 
include measures of the operational efficiency and impact on fraud, 
waste, and abuse in the Medicare, Medicaid, and CHIP programs 
for the funds provided by this appropriation: Provided further, 
That of the amount provided under this heading, $311,000,000 
is provided to meet the terms of section 251(b)(2)(C)(ii} of the 
Balanced Budget and Emergency Deficit Control Act of 1985, as 
amended, and $434,000,000 is additional new budget authority 
specified for purposes of section 251(b)(2)(C) of such Act: Provided 
further, That the Secretary shall provide not less than $17,621,000 
for the Senior Medicare Patrol program to combat health care 
fraud and abuse from the funds provided to this account. 

ADMINISTRATION FOR CHILDREN AND FAMILIES 

PAYMENTS TO STATES FOR CHILD SUPPORT ENFORCEMENT AND 
FAMILY SUPPORT PROGRAMS 

For carrying out, except as otherwise provided, titles I, IV­
D, X, XI, XIV, and XVI of the Social Security Act and the Act 
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73118 Federal Register / Vol. 77, No. 236 / Friday, December 7, 2012 / Proposed Rules 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

45 CFR Parts 153, 155, 156, 157 and 
158 

[CMS–9964–P] 

RIN 0938–AR51 

Patient Protection and Affordable Care 
Act; HHS Notice of Benefit and 
Payment Parameters for 2014 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 

SUMMARY: This proposed rule provides 
further detail and parameters related to: 
the risk adjustment, reinsurance, and 
risk corridors programs; cost-sharing 
reductions; user fees for a Federally- 
facilitated Exchange; advance payments 
of the premium tax credit; a Federally- 
facilitated Small Business Health 
Option Program; and the medical loss 
ratio program. The cost-sharing 
reductions and advanced payments of 
the premium tax credit, combined with 
new insurance market reforms, will 
significantly increase the number of 
individuals with health insurance 
coverage, particularly in the individual 
market. The premium stabilization 
programs—risk adjustment, reinsurance, 
and risk corridors—will protect against 
adverse selection in the newly enrolled 
population. These programs, in 
combination with the medical loss ratio 
program and market reforms extending 
guaranteed availability (also known as 
guaranteed issue) protections and 
prohibiting the use of factors such as 
health status, medical history, gender, 
and industry of employment to set 
premium rates, will help to ensure that 
every American has access to high- 
quality, affordable health insurance. 
DATES: To be assured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than 5 p.m. on December 31, 2012. 
ADDRESSES: In commenting, please refer 
to file code CMS–9964–P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
four ways (please choose only one of the 
ways listed): 

1. Electronically. You may submit 
electronic comments on this regulation 
to http://www.regulations.gov. Follow 
the ‘‘Submit a comment’’ instructions. 

2. By regular mail. You may mail 
written comments to the following 
address ONLY: 
Centers for Medicare & Medicaid 

Services, Department of Health and 

Human Services, Attention: CMS– 
9964–P, P.O. Box 8016, Baltimore, 
MD 21244–8016. 
Please allow sufficient time for mailed 

comments to be received before the 
close of the comment period. 

3. By express or overnight mail. You 
may send written comments to the 
following address ONLY: 
Centers for Medicare & Medicaid 

Services, Department of Health and 
Human Services, Attention: CMS– 
9964–P, Mail Stop C4–26–05, 7500 
Security Boulevard, Baltimore, MD 
21244–1850. 
4. By hand or courier. Alternatively, 

you may deliver (by hand or courier) 
your written comments ONLY to the 
following addresses prior to the close of 
the comment period: 

a. For delivery in Washington, DC— 
Centers for Medicare & Medicaid 

Services, Department of Health and 
Human Services, Room 445–G, Hubert 
H. Humphrey Building, 200 
Independence Avenue SW., 
Washington, DC 20201. 
(Because access to the interior of the 

Hubert H. Humphrey Building is not 
readily available to persons without 
Federal government identification, 
commenters are encouraged to leave 
their comments in the CMS drop slots 
located in the main lobby of the 
building. A stamp-in clock is available 
for persons wishing to retain a proof of 
filing by stamping in and retaining an 
extra copy of the comments being filed.) 

b. For delivery in Baltimore, MD— 
Centers for Medicare & Medicaid 

Services, Department of Health and 
Human Services, 7500 Security 
Boulevard, Baltimore, MD 21244– 
1850. 

If you intend to deliver your 
comments to the Baltimore address, call 
telephone number (410) 786–7195 in 
advance to schedule your arrival with 
one of our staff members. 

Comments erroneously mailed to the 
addresses indicated as appropriate for 
hand or courier delivery may be delayed 
and received after the comment period. 

For information on viewing public 
comments, see the beginning of the 
SUPPLEMENTARY INFORMATION section. 
FOR FURTHER INFORMATION CONTACT: 
Sharon Arnold at (301) 492–4286, 
Laurie McWright at (301) 492–4311, or 
Jeff Wu at (301) 492–4305 for general 
information. 

Adrianne Glasgow at (410) 786–0686 
for matters related to reinsurance. 

Michael Cohen at (301) 492–4277 for 
matters related to the methodology for 
determining the reinsurance 

contribution rate and payment 
parameters. 

Grace Arnold at (301) 492–4272 for 
matters related to risk adjustment, the 
HHS risk adjustment methodology, or 
the distributed data collection approach 
for the HHS-operated risk adjustment 
and reinsurance programs. 

Adam Shaw at (410) 786–1091 for 
matters related to risk corridors. 

Johanna Lauer at (301) 492–4397 for 
matters related to cost-sharing 
reductions, advance payments of the 
premium tax credits, or user fees. 

Rex Cowdry at (301) 492–4387 for 
matters related to the Small Business 
Health Options Program. 

Carol Jimenez at (301) 492–4457 for 
matters related to the medical loss ratio 
program. 
SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential 
business information that is included in 
a comment. We post all comments 
received before the close of the 
comment period on the following Web 
site as soon as possible after they have 
been received: http:// 
www.regulations.gov. Follow the search 
instructions on that Web site to view 
public comments. 

Comments received timely will also 
be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1–800–743–3951. 
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Permanent Risk Adjustment Program 
1. Approval of State-Operated Risk 

Adjustment 
2. Risk Adjustment User Fees 
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When Operating Risk Adjustment on 
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1. State Standards Related to the 

Reinsurance Program 
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20 Winkleman, Ross and Syed Mehmud. ‘‘A 
Comparative Analysis of Claims-Based Tools for 

Health Risk Assessment.’’ Society of Actuaries. 
April 2007. 

explained by a model, measures the 
predictive accuracy of the model 
overall. The predictive ratios measure 
the predictive accuracy of a model for 
different validation groups or 
subpopulations. The predictive ratio for 
each of the HHS risk adjustment models 
is the ratio of the weighted mean 
predicted plan liability for the model 
sample population to the weighted 
mean actual plan liability for the model 
sample population. The predictive ratio 
represents how well the model does on 
average at predicting plan liability for 
that subpopulation. A subpopulation 
that is predicted perfectly would have a 
predictive ratio of 1.0. For each of the 
HHS risk adjustment models, the R- 
squared statistic and the predictive ratio 
are in the range of published estimates 
for concurrent risk adjustment 
models.20 The R-squared statistic for 
each model is shown in Table 8. 

We welcome comment on these 
proposed risk adjustment models. 

TABLE 8—R-SQUARED STATISTIC FOR 
HHS RISK ADJUSTMENT MODELS 

Risk adjustment model R-squared 
statistic 

Platinum Adult .......................... 0.360 
Platinum Child .......................... 0.307 
Platinum Infant .......................... 0.292 
Gold Adult ................................. 0.355 
Gold Child ................................. 0.302 
Gold Infant ................................ 0.289 
Silver Adult ............................... 0.352 
Silver Child ............................... 0.299 
Silver Infant ............................... 0.288 
Bronze Adult ............................. 0.351 
Bronze Child ............................. 0.296 
Bronze Infant ............................ 0.289 
Catastrophic Adult .................... 0.350 
Catastrophic Child .................... 0.295 
Catastrophic Infant ................... 0.289 

c. Overview of the Payment Transfer 
Formula 

Plan average risk scores are calculated 
as the member month-weighted average 
of individual enrollee risk scores, as 
shown in section III.B.3.b. of this 
proposed rule. We defined the 
calculation of plan average actuarial risk 
and the calculation of payments and 
charges in the Premium Stabilization 
Rule. Here, we combine these concepts 
into a risk adjustment payment transfer 
formula. In this section, we refer to 
payments and charges generically as 
transfers. Under § 153.310(e), as 
proposed to renumbered, HHS would 
invoice issuers of risk adjustment 

covered plans for transfers by June 30 of 
the year following the applicable benefit 
year. 

We propose to calculate risk 
adjustment transfers after the close of 
the applicable benefit year, following 
the completion of issuer risk adjustment 
data reporting. As discussed in detail 
below, the payment transfer formula 
includes a set of cost adjustment terms 
that require transfers to be calculated at 
the geographic rating area level for each 
plan (thus, HHS would calculate two 
separate transfer amounts for a plan that 
operates in two rating areas). Payment 
transfer amounts would be aggregated at 
the issuer level (that is, at the level of 
the entity licensed by the State) such 
that each issuer would receive an 
invoice and a report detailing the basis 
for the net payment that would be made 
or the charge that would be owed. The 
invoice would also include plan-level 
risk adjustment information that may be 
used in the issuer’s risk corridors 
calculations. 

The proposed payment transfer 
formula is designed to provide a per 
member per month (PMPM) transfer 
amount. The PMPM transfer amount 
derived from the payment transfer 
formula would be multiplied by each 
plan’s total member months for the 
benefit year to determine the total 
payment due or charge owed by the 
issuer for that plan in a rating area. 

(1) Rationales for a Transfer 
Methodology Based on State Average 
Premiums 

Risk adjustment transfers are intended 
to reduce the impact of risk selection on 
premiums while preserving premium 
differences related to other cost factors, 
such as the actuarial value, local 
patterns of utilization and care delivery, 
local differences in the cost of doing 
business, and, within limits established 
by the Affordable Care Act, the age of 
the enrollee. Risk adjustment payments 
would be fully funded by the charges 
that are collected from plans with lower 
risk enrollees (that is, transfers within a 
State would net to zero). 

In the Risk Adjustment White Paper, 
we presented several approaches for 
calculating risk adjustment transfers 
using the State average premium and 
plans’ own premiums. The approaches 
that used plans’ own premiums resulted 
in unbalanced payment transfers, 
requiring a balancing adjustment to 
yield transfers that net to zero. These 
examples also demonstrated that the 

balancing adjustments could introduce 
differences in premiums across plans 
that were not consistent with features of 
the plan (for example, AV or differences 
in costs and utilization patterns across 
rating areas). A balancing adjustment 
would likely vary from year to year, and 
could add uncertainty to the rate 
development process (that is, plan 
actuaries would need to factor the 
uncertainty of the balancing adjustment 
into their transfer estimates). 

Therefore, we propose a payment 
transfer formula that is based on the 
State average premium for the 
applicable market, as described in 
section III.B.3.a. of this proposed rule. 
The State average premium provides a 
straightforward and predictable 
benchmark for estimating transfers. As 
shown in the examples in the Risk 
Adjustment White Paper, transfers net 
to zero when the State average premium 
is used as the basis for calculating 
transfers. 

Plan premiums differ from the State 
average premium due to a variety of 
factors, such as differences in cost- 
sharing structure or regional differences 
in utilization and unit costs. The 
proposed payment transfer formula 
applies a set of cost factor adjustments 
to the State average premium so that it 
will better reflect plan liability. These 
adjustments to the State average 
premium result in transfers that 
compensate plans for liability 
differences associated with risk 
selection, while preserving premium 
differences related to the other cost 
factors described above. 

(2) Conceptual Overview of the Payment 
Transfer Formula 

In this section, we provide a broad 
overview of the payment transfer 
formula that we propose to use when 
operating risk adjustment on behalf of a 
State. We discuss at a conceptual level 
our proposal to use the State average 
premium as the basis of the formula and 
the components of the formula. 

(i) Calculating Transfers Using the State 
Average Premium 

The payment transfer formula 
proposed for 2014 is based on the 
difference between two plan premium 
estimates: (1) A premium based on plan- 
specific risk selection; and (2) a 
premium without risk selection. 
Transfers are intended to bridge the gap 
between these two premium estimates: 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

45 CFR Parts 153, 155, 156, 157 and 
158 

[CMS–9964–F] 

RIN 0938–AR51 

Patient Protection and Affordable Care 
Act; HHS Notice of Benefit and 
Payment Parameters for 2014 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), Department 
of Health and Human Services (HHS). 
ACTION: Final rule. 

SUMMARY: This final rule provides detail 
and parameters related to: the risk 
adjustment, reinsurance, and risk 
corridors programs; cost-sharing 
reductions; user fees for Federally- 
facilitated Exchanges; advance 
payments of the premium tax credit; the 
Federally-facilitated Small Business 
Health Option Program; and the medical 
loss ratio program. Cost-sharing 
reductions and advance payments of the 
premium tax credit, combined with new 
insurance market reforms, are expected 
to significantly increase the number of 
individuals with health insurance 
coverage, particularly in the individual 
market. In addition, we expect the 
premium stabilization programs—risk 
adjustment, reinsurance, and risk 
corridors—to protect against the effects 
of adverse selection. These programs, in 
combination with the medical loss ratio 
program and market reforms extending 
guaranteed availability (also known as 
guaranteed issue) and prohibiting the 
use of factors such as health status, 
medical history, gender, and industry of 
employment to set premium rates, will 
help to ensure that every American has 
access to high-quality, affordable health 
insurance. 
DATES: This final rule is effective on 
April 30, 2013. 
FOR FURTHER INFORMATION CONTACT: 
Sharon Arnold, (301) 492–4286; Laurie 

McWright, (301) 492–4311; or Jeff Wu, 
(301) 492–4305, for general 
information. 

Kelly Horney, (410) 786–0558, for 
matters related to the risk adjustment 
program generally. 

Michael Cohen, (301) 492–4277, for 
matters related to the risk adjustment 
methodology and the methodology for 
determining the reinsurance 
contribution rate and payment 
parameters. 

Adrianne Glasgow, (410) 786–0686, for 
matters related to the reinsurance 
program. 

Jaya Ghildiyal, (301) 492–5149, for 
matters related to the risk corridors 

program and user fees for Federally- 
facilitated Exchanges. 

Johanna Lauer, (301) 492–4397, for 
matters related to cost-sharing 
reductions and advance payments of 
the premium tax credit. 

Bobbie Knickman, (410) 786–4161, for 
matters related to the distributed data 
collection approach for the HHS- 
operated risk adjustment and 
reinsurance programs. 

Rex Cowdry, (301) 492–4387, for 
matters related to the Small Business 
Health Options Program. 

Carol Jimenez, (301) 492–4457, for 
matters related to the medical loss 
ratio program. 
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Acronyms 

Affordable Care Act The Affordable Care 
Act of 2010 (which is the collective term 
for the Patient Protection and Affordable 
Care Act (Pub. L. 111–148) and the Health 
Care and Education Reconciliation Act 
(Pub. L. 111–152)) 

APTC Advance payments of the premium 
tax credit 

ASO Administrative services only 
contractor 

AV Actuarial Value 
CFR Code of Federal Regulations 
CHIP Children’s Health Insurance Program 
CMS Centers for Medicare & Medicaid 

Services 
COBRA Consolidated Omnibus Budget 

Reconciliation Act 
EHB Essential health benefits 
ERISA Employee Retirement Income 

Security Act 
FFE Federally-facilitated Exchange 
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1 77 FR 17220 (March 23, 2012). 
2 Available at: http://cciio.cms.gov/resources/ 

files/Files2/02242012/Av-csr-bulletin.pdf. 

FF–SHOP Federally-facilitated Small 
Business Health Options Program 
Exchange 

FPL Federal poverty level 
HCC Hierarchical condition category 
HHS United States Department of Health 

and Human Services 
HIPAA Health Insurance Portability and 

Accountability Act of 1996 (Pub. L. 104– 
191) 

IHS Indian Health Service 
IRS Internal Revenue Service 
MLR Medical loss ratio 
NAIC National Association of Insurance 

Commissioners 
OMB United States Office of Management 

and Budget 
OPM United States Office of Personnel 

Management 
PHS Act Public Health Service Act 
PRA Paperwork Reduction Act of 1985 
QHP Qualified health plan 
SHOP Small Business Health Options 

Program 
The Code Internal Revenue Code of 1986 
TPA Third party administrator 

I. Executive Summary 

A. Purpose 

Beginning in 2014, individuals and 
small businesses will be able to 
purchase private health insurance 
through competitive marketplaces 
called Affordable Insurance Exchanges, 
‘‘Exchanges,’’ or ‘‘Marketplaces.’’ 
Individuals who enroll in qualified 
health plans through Exchanges may 
receive premium tax credits that make 
health insurance more affordable and 
financial assistance to cover some or all 
cost sharing for essential health benefits. 
We expect that the premium tax credits, 
combined with the new insurance 
reforms, will significantly increase the 
number of individuals with health 
insurance coverage, particularly in the 
individual market. Premium 
stabilization programs—risk adjustment, 
reinsurance, and risk corridors—are 
expected to protect against the effects of 
adverse selection. These programs, in 
combination with the medical loss ratio 
program and market reforms extending 
guaranteed availability (also known as 
guaranteed issue), and prohibiting the 
use of factors such as health status, 
medical history, gender, and industry of 
employment to set premium rates, will 
help to ensure that every American has 
access to high-quality, affordable health 
care. 

Premium stabilization programs: The 
Affordable Care Act establishes a 
permanent risk adjustment program, a 
transitional reinsurance program, and a 
temporary risk corridors program to 
provide payments to health insurance 
issuers that cover higher-risk 
populations and to more evenly spread 
the financial risk borne by issuers. 

The transitional reinsurance program 
and the temporary risk corridors 
program, which begin in 2014, are 
designed to provide issuers with greater 
payment stability as insurance market 
reforms are implemented and Exchanges 
facilitate increased enrollment. The 
reinsurance program will reduce the 
uncertainty of insurance risk in the 
individual market by partially offsetting 
issuers’ risk associated with high-cost 
enrollees. The risk corridors program 
will protect against uncertainty in rate 
setting for qualified health plans by 
limiting the extent of issuers’ financial 
losses and gains. On an ongoing basis, 
the risk adjustment program is intended 
to provide increased payments to health 
insurance issuers that attract higher-risk 
populations, such as those with chronic 
conditions, and reduce the incentives 
for issuers to avoid higher-risk 
enrollees. Under this program, funds are 
transferred from issuers with lower-risk 
enrollees to issuers with higher-risk 
enrollees. 

In the Premium Stabilization Rule 1 
we laid out a regulatory framework for 
these three programs. In that rule, we 
stated that the specific payment 
parameters for those programs would be 
published in this final rule. In this final 
rule, we describe these standards, and 
include payment parameters for these 
programs. 

Advance payments of the premium 
tax credit and cost-sharing reductions: 
This final rule establishes standards for 
advance payments of the premium tax 
credit and for cost-sharing reductions. 
These programs assist eligible low- and 
moderate-income Americans in 
affording health insurance on an 
Exchange. Section 1401 of the 
Affordable Care Act amended the 
Internal Revenue Code (26 U.S.C.) to 
add section 36B, allowing an advance, 
refundable premium tax credit to help 
individuals and families afford health 
insurance coverage. Section 36B of the 
Code was subsequently amended by the 
Medicare and Medicaid Extenders Act 
of 2010 (Pub. L. 111–309) (124 Stat. 
3285 (2010)); the Comprehensive 1099 
Taxpayer Protection and Repayment of 
Exchange Subsidy Overpayments Act of 
2011 (Pub. L. 112–9) (125 Stat. 36 
(2011)); and the Department of Defense 
and Full-Year Continuing 
Appropriations Act, 2011 (Pub. L. 112– 
10) (125 Stat. 38 (2011)). The section 
36B credit is designed to make a 
qualified health plan (QHP) purchased 
on an Exchange affordable by reducing 
an eligible taxpayer’s out-of-pocket 
premium cost. 

Under sections 1401, 1411, and 1412 
of the Affordable Care Act and 45 CFR 
part 155 subpart D, an Exchange makes 
an advance determination of tax credit 
eligibility for individuals who enroll in 
QHP coverage through the Exchange 
and seek financial assistance. Using 
information available at the time of 
enrollment, the Exchange determines 
whether the individual meets the 
income and other requirements for 
advance payments and the amount of 
the advance payments that can be used 
to pay premiums. Advance payments 
are made periodically under section 
1412 of the Affordable Care Act to the 
issuer of the QHP in which the 
individual enrolls. 

Section 1402 of the Affordable Care 
Act provides for the reduction of cost 
sharing for certain individuals enrolled 
in a QHP through an Exchange, and 
section 1412 of the Affordable Care Act 
provides for the advance payment of 
these reductions to issuers. This 
assistance will help eligible low- and 
moderate-income qualified individuals 
and families afford the out-of-pocket 
spending associated with health care 
services provided through Exchange- 
based QHP coverage. The statute directs 
issuers to reduce cost sharing for 
essential health benefits for individuals 
with household incomes between 100 
and 400 percent of the Federal poverty 
level (FPL) who are enrolled in a silver 
level QHP through an individual market 
Exchange and are eligible for advance 
payments of the premium tax credit. 
The statute also directs issuers to 
eliminate cost sharing for Indians (as 
defined in section 4(d) of the Indian 
Self-Determination and Education 
Assistance Act) with a household 
income at or below 300 percent of the 
FPL who are enrolled in a QHP of any 
‘‘metal’’ level (that is, bronze, silver, 
gold, or platinum) through the 
individual market in the Exchange, and 
prohibits issuers of QHPs from requiring 
cost sharing for Indians, regardless of 
household income, for items or services 
furnished directly by the Indian Health 
Service, an Indian Tribe, a Tribal 
Organization, or an Urban Indian 
Organization, or through referral under 
contract health services. 

HHS published a bulletin 2 outlining 
an intended regulatory approach to 
calculating actuarial value and 
implementing cost-sharing reductions 
on February 24, 2012 (AV/CSR 
Bulletin). The AV/CSR Bulletin outlined 
an intended regulatory approach 
governing the calculation of AV, de 
minimis variation standards, silver plan 
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11 This HCC also includes Breast (Age 50+) and 
Prostate Cancer. 

TABLE 7—HHS HCCS INCLUDED IN INFANT MODEL SEVERITY CATEGORIES—Continued 

Severity category HCC 

Severity Level 2 ........................................................................ Drug Psychosis. 
Severity Level 2 ........................................................................ Drug Dependence. 
Severity Level 2 ........................................................................ Down Syndrome, Fragile X, Other Chromosomal Anomalies, and Congenital Mal-

formation Syndromes. 
Severity Level 2 ........................................................................ Spina Bifida and Other Brain/Spinal/Nervous System Congenital Anomalies. 
Severity Level 2 ........................................................................ Seizure Disorders and Convulsions. 
Severity Level 2 ........................................................................ Monoplegia, Other Paralytic Syndromes. 
Severity Level 2 ........................................................................ Atherosclerosis of the Extremities with Ulceration or Gangrene. 
Severity Level 2 ........................................................................ Chronic Obstructive Pulmonary Disease, Including Bronchiectasis. 
Severity Level 2 ........................................................................ Chronic Ulcer of Skin, Except Pressure. 
Severity Level 1 (Lowest) ......................................................... Chronic Hepatitis. 
Severity Level 1 ........................................................................ Acute Pancreatitis/Other Pancreatic Disorders and Intestinal Malabsorption. 
Severity Level 1 ........................................................................ Thalassemia Major. 
Severity Level 1 ........................................................................ Autistic Disorder. 
Severity Level 1 ........................................................................ Pervasive Developmental Disorders, Except Autistic Disorder. 
Severity Level 1 ........................................................................ Multiple Sclerosis. 
Severity Level 1 ........................................................................ Asthma. 
Severity Level 1 ........................................................................ Chronic Kidney Disease, Severe (Stage 4). 
Severity Level 1 ........................................................................ Amputation Status, Lower Limb/Amputation Complications. 
Severity Level 1 ........................................................................ No Severity HCCs. 

TABLE 8—R-SQUARED STATISTIC FOR 
HHS RISK ADJUSTMENT MODELS 

Risk adjustment model R-Squared 
statistic 

Platinum Adult ........................ 0.360 
Platinum Child ........................ 0.307 
Platinum Infant ........................ 0.292 
Gold Adult ............................... 0.355 
Gold Child ............................... 0.302 
Gold Infant .............................. 0.289 
Silver Adult ............................. 0.352 
Silver Child ............................. 0.299 
Silver Infant ............................. 0.288 
Bronze Adult ........................... 0.351 
Bronze Child ........................... 0.296 
Bronze Infant .......................... 0.289 
Catastrophic Adult .................. 0.350 
Catastrophic Child .................. 0.295 

TABLE 8—R-SQUARED STATISTIC FOR 
HHS RISK ADJUSTMENT MODELS— 
Continued 

Risk adjustment model R-Squared 
statistic 

Catastrophic Infant ................. 0.289 

c. Overview of the Payment Transfer 
Formula 

In the proposed rule, we proposed to 
calculate risk adjustment transfers after 
the close of the applicable benefit year, 
following the completion of issuer risk 
adjustment data reporting. 

Transfers are calculated at the 
geographic rating area level for each 
plan (HHS would calculate two separate 
transfer amounts for a plan that operates 
in two rating areas). In other words, the 

payment transfer formula would treat 
each rating area segment of enrollment 
as a separate plan for the purposes of 
calculating transfers. Payment transfer 
amounts would be aggregated at the 
issuer level (that is, at the level of the 
entity licensed by the State) such that 
each issuer would receive an invoice 
and a report detailing the basis for the 
net payment that would be made or the 
charge that would be owed. The invoice 
would also include plan-level risk 
adjustment information. 

The payment transfer formula is based 
on the difference between two plan 
premium estimates: (1) A premium 
based on plan-specific risk selection; 
and (2) a premium without risk 
selection. Transfers are intended to 
bridge the gap between these two 
premium estimates: 

Conceptually, the goal of payment 
transfers is to provide plans with 
payments to help cover their actual risk 
exposure beyond the premiums the 
plans would charge reflecting allowable 
rating and their applicable cost factors. 
In other words, payments would help 
cover excess actuarial risk due to risk 
selection. Both of these premium 
estimates are based on the State average 
premium. The payment transfer formula 

includes the following premium 
adjustment terms: 

• Plan average risk score: Multiplying 
the plan average risk score by the State 
average premium shows how a plan’s 
premium would differ from the State 
average premium based on the risk 
selection experienced by the plan. 

• Actuarial value (AV): A particular 
plan’s premium may differ from the 
State average premium based on the 
plan’s cost-sharing structure, or AV. An 

AV adjustment is applied to the State 
average premium to account for relative 
differences between a plan’s AV and the 
market average AV. 

• Permissible rating variation: Plan 
rates may differ based on allowable age 
rating factors. The rating adjustment 
accounts for the impact of allowable 
rating factors on the premium that 
would be realized by the plan. 

• Geographic cost differences: 
Differences in unit costs and utilization 
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may lead to differences in the average 
premium between intra-State rating 
areas, holding other cost factors (for 
example, benefit design) constant. The 
geographic cost adjustment accounts for 
cost differences across rating areas. 

• Induced demand: Enrollee spending 
patterns may vary based on the 
generosity of cost sharing. The induced 
demand adjustment accounts for greater 
utilization of health care services 
induced by lower enrollee cost sharing 
in higher metal level plans. 

The State average premium is 
multiplied by these factors to develop 
the plan premium estimates used in the 
payment transfer formula. The factors 
are relative measures that compare how 
plans differ from the market average 
with respect to the cost factors (that is 
to say, the product of the adjustments is 
normalized to the market average 
product of the cost factors). 

In the absence of these adjustments, 
transfers would reflect liability 
differences attributed to cost factors 
other than risk selection. For example, 

in the absence of the AV adjustment, a 
low AV plan with lower-risk enrollees 
would be overcharged because the State 
average premium would not be scaled 
down to reflect the fact that the plan’s 
AV is lower than the average AV of 
plans operating in the market in the 
State. 

The figure below shows how the State 
average premium, the plan average risk 
score, and other plan-specific cost 
factors are used to develop the two plan 
premium estimates that are used to 
calculate payment transfers: 

We are finalizing the payment transfer 
formula as proposed, with several 
technical corrections. We clarify that 
IDF stands for induced demand factor in 

the equations, and modify the 
denominator of the plan average 
premium formula within the State 
average premium and geographic cost 

factor calculations to reflect the billable 
member calculation. Therefore, the 2014 
HHS risk adjustment payment transfer 
formula is: 

Where: 
P̄s= State average premium; 
PLRSt = plan i’s plan liability risk score; 
AVi= plan i’s metal level AV; 
ARFi= plan i‘s allowable rating factor; 
IDFi = plan i’s induced demand factor; 
GCFi = plan i’s geographic cost factor; 
si = plan i’s share of State enrollment; 
and the denominator is summed across all 

plans in the risk pool in the market in 
the State. 

Risk adjustment transfers will be 
calculated at the risk pool level. Each 
State will have a risk pool for all of its 
metal-level plans. Catastrophic plans 
will be treated as a separate risk pool for 
purposes of risk adjustment. Individual 
and small group market plans will 
either be pooled together or treated as 
separate risk pools, depending on how 
the State treats these pools under the 
single risk pool provisions. 

The payment transfer formula 
provides a per member per month 
(PMPM) transfer amount for a plan 
within a rating area. The PMPM transfer 
amount derived from the payment 
transfer formula (TPMPM) will be 

multiplied by each plan’s rating area 
billable member months (SbMb) to 
calculate the plan’s total risk adjustment 
payment for a given rating area (Ti). 

Comment: We received a number of 
comments in support of the general 
approach to calculating payment 
transfers, including HHS’s approach to 
adjusting for plan cost factors in the 
transfer equation. 

Response: We are finalizing the 
payment transfer formula as proposed 
with minor technical corrections, 
specified below. 

Comment: We received one comment 
requesting that HHS clarify the 
calculation of payment transfers at the 
plan level. 

Response: Because we have proposed 
and are finalizing a geographic cost 
factor, transfers must be calculated for 
each rating area in which a plan 
operates. However, we note that, 
because the denominator of each term of 

the payment transfer equation is the 
Statewide average of the product of the 
terms, transfers occur within the risk 
pool within the market within the State. 

Comment: We received one comment 
requesting that HHS provide detailed 
examples of the payment transfer 
formula. 

Response: We anticipate working 
closely with issuers and other 
stakeholders to provide examples of the 
payment transfer formula and its 
application in a market. 

(1) State Average Premium 

We proposed a payment transfer 
formula that is based on the State 
average premium for the applicable 
market. Plan average premiums will be 
calculated from the actual premiums 
charged to their enrollees, weighted by 
the number of months enrolled. We 
make a technical correction to the 
formula to calculate PMPM plan average 
premiums, as described below. The 
equations for calculating State average 
premiums were proposed as: 
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The second equation shows the 
proposed formula to calculate plan 
average premiums. The proposed 
formula, which we are modifying as 
described below, was the weighted 
mean over all subscribers s of subscriber 
premiums Ps, with Ms representing the 
number of billable member months of 
enrollment for each subscriber s. Due to 
a typographical error and to align with 
the calculation of plan average risk 
score, we have modified the 
denominator of the plan average 
premium equation from the proposed 
rule. The denominator in the revised 
formula is equal to the sum of the 
billable member months for all billable 
members b enrolled in the plan. The 
numerator of this formula remains 
unchanged from the proposed rule. The 
numerator is equal to the product of 
each subscriber’s billable member 
months (the billable member months 
attributed to the individual that is the 
policy subscriber) and the average 
monthly premium for the subscriber, 
summed across all of the subscribers s 
in the plan. The calculation of each 
plan’s total premium revenue—the 
numerator of this formula—uses 
subscriber-level premiums in order to 
align with the way that premium 
information will be captured in data on 
issuers’ distributed data environments. 
The final formula is: 

Billable member months are defined 
as the number of months during the risk 
adjustment period billable members are 
enrolled in the plan (billable members 
exclude children who do not count 
towards family rates). In non- 
community rated States, issuers are 
required to individually rate each 
member covered under a family policy 
and, in the case of large families, issuers 
are only allowed to include the three 

oldest children in the development of 
family rates. Therefore, for large 
families, only the three oldest children 
are counted as billable members in the 
risk adjustment transfer formula. In 
community rated States that require 
family tiering, the number of billable 
members under a family policy may 
vary based on the State’s tiering 
structure. For example, if a State’s 
largest family tier is set at two or more 
children, only the first two children 
under the family policy would count as 
billable members. HHS will assess each 
State’s rating requirements and will 
provide community rated States with 
additional details on how billable 
members will be counted in the transfer 
formula. 

Comment: We received a number of 
comments in support of our proposal to 
use the State average premium as the 
basis for risk adjustment transfers. One 
commenter suggested that use of a 
plan’s own premium may cause 
unintended distortions in the transfer 
formula. One commenter suggested that 
we use net claims, or approximate net 
claims by using 90 percent of the State 
average premium, as the basis for risk 
adjustment transfers. 

Response: The goal of the payment 
transfer formula is, to the extent 
possible, to promote risk-neutral 
premiums. We agree with commenters 
that use of a plan’s own premium may 
cause unintended distortions in 
transfers. We also believe that both 
claims and administrative costs include 
elements of risk selection, and therefore, 
that transfers should be based on the 
entire premium. We are finalizing our 
proposal to base the payment transfer 
formula on the State average premium. 

(2) Plan Average Risk Score 
The proposed plan average risk score 

calculation included an adjustment to 
account for the family rating rules set 
forth in the Market Reform Rule, which 

limits the number of dependent 
children in non-community rated States 
that count toward the build-up of family 
rates to three. The formula below shows 
the final plan average risk score 
calculation including the risk of all 
members on the policy, including those 
children not included in the premium. 

Where: 
PLRSi is plan i’s average plan liability risk 

score, the subscript e denotes each 
enrollee within the plan; 

PLRSe is each enrollee’s individual plan 
liability risk score; 

Me is the number of months during the risk 
adjustment period the enrollee is 
enrolled in the plan; and 

Mb is the number of months during the risk 
adjustment period the billable member b 
is enrolled in the plan (billable members 
exclude children who do not count 
towards family rates). 

We received the following comments 
regarding the calculation of the plan 
average risk score: 

Comment: We received comments in 
support of this approach to calculating 
plan average risk score. We received one 
comment that calculating plan average 
risk score with an adjustment for 
billable members would be 
administratively burdensome for 
issuers. 

Response: We are finalizing this term 
as proposed. We note that, when HHS 
is operating risk adjustment on behalf of 
the State, HHS will calculate the plan 
average risk score and so there will be 
no additional administrative burden for 
issuers. 

(3) Actuarial Value (AV) 
The proposed AV adjustment in the 

payment transfer formula accounts for 
relative differences in plan liability due 
to differences in AV. Table 9 shows the 
AV adjustment that will be used for 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

45 CFR Parts 144, 147, 153, 155, 156 
and 158 

[CMS–9954–F] 

RIN 0938–AR89 

Patient Protection and Affordable Care 
Act; HHS Notice of Benefit and 
Payment Parameters for 2015 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Final rule. 

SUMMARY: This final rule sets forth 
payment parameters and oversight 
provisions related to the risk 
adjustment, reinsurance, and risk 
corridors programs; cost sharing 
parameters and cost-sharing reductions; 
and user fees for Federally-facilitated 
Exchanges. It also provides additional 
standards with respect to composite 
premiums, privacy and security of 
personally identifiable information, the 
annual open enrollment period for 2015, 
the actuarial value calculator, the 
annual limitation in cost sharing for 
stand-alone dental plans, the 
meaningful difference standard for 
qualified health plans offered through a 
Federally-facilitated Exchange, patient 
safety standards for issuers of qualified 
health plans, and the Small Business 
Health Options Program. 
DATES: These regulations are effective 
on May 12, 2014. 
FOR FURTHER INFORMATION CONTACT: 
For general information: Sharon Arnold, 

(301) 492–4286; Laurie McWright, 
(301) 492–4311; or Jeff Wu, (301) 492– 
4305. 

For matters related to student health 
insurance coverage and composite 
premiums: Jacob Ackerman, (301) 
492–4179. 

For matters related to the risk 
adjustment program: Kelly Horney, 
(410) 786–0558. 

For general matters related to the 
reinsurance program: Adrianne 
Glasgow, (410) 786–0686. 

For matters related to reinsurance 
contributions: Adam Shaw, (410) 
786–1019. 

For matters related to risk corridors: 
Jaya Ghildiyal, (301) 492–5149. 

For matters related to medical loss ratio: 
Christina Pavlus, (301) 492–4172. 

For matters related to cost-sharing 
reductions and netting of payments 
and charges: Pat Meisol, (410) 786– 
1917. 

For matters related to the premium 
adjustment percentage: Johanna 
Lauer, (301) 492–4397. 

For matters related to Federally- 
facilitated Exchange user fees: 
Michael Cohen, (301) 492–4277. 

For matters related to the annual 
limitation on cost sharing for stand- 
alone dental plans, privacy and 
security of personally identifiable 
information, the annual open 
enrollment period for 2015, and the 
meaningful difference standard: 
Leigha Basini, (301) 492–4380. 

For matters related to the Small 
Business Health Options Program: 
Christelle Jang, (410) 786–8438. 

For matters related to the actuarial value 
calculator: Allison Yadsko, (410) 786– 
1740. 

For matters related to patient safety 
standards for issuers of qualified 
health plans: Nidhi Singh Shah, (301) 
492–5110. 

SUPPLEMENTARY INFORMATION: 
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1 The word ‘‘Exchanges’’ refers to both State 
Exchanges, also called State-based Exchanges, and 
Federally-facilitated Exchanges (FFEs). In this rule, 
we use the terms ‘‘State Exchange’’ or ‘‘FFE’’ when 
we are referring to a particular type of Exchange. 
When we refer to ‘‘FFEs,’’ we are also referring to 
State Partnership Exchanges, which are a form of 
FFE. 

2 Available at: https://www.regtap.info/uploads/
library/ACA_HHS_OperatedRADVWhitePaper_
062213_5CR_062213.pdf. 

Acronyms 

Affordable Care Act The collective term for 
the Patient Protection and Affordable Care 
Act (Pub. L. 111–148) and the Health Care 
and Education Reconciliation Act of 2010 
(Pub. L. 111–152) 

AV Actuarial Value 
CFR Code of Federal Regulations 
CMS Centers for Medicare & Medicaid 

Services 
EHB Essential Health Benefits 
ERISA Employee Retirement Income 

Security Act of 1974 (Pub. L. 93–406) 
FFE Federally-facilitated Exchange 
FF–SHOP Federally-facilitated Small 

Business Health Options Program 
FPL Federal poverty level 
HCC Hierarchical condition category 
HHS United States Department of Health 

and Human Services 
HIPAA Health Insurance Portability and 

Accountability Act of 1996 (Pub. L. 104– 
191) 

IRS Internal Revenue Service 
MLR Medical Loss Ratio 
OMB Office of Management and Budget 
OPM United States Office of Personnel 

Management 
PHS Act Public Health Service Act 
PII Personally identifiable information 
PSO Patient Safety Organization 
PRA Paperwork Reduction Act of 1995 
PSES Patient safety evaluation system 
QHP Qualified health plan 
SADP Stand-alone Dental Plan 
SHOP Small Business Health Options 

Program 
The Code Internal Revenue Code of 1986 
TPA Third party administrator 

I. Executive Summary 
Qualified individuals and qualified 

employers are now able to purchase 
private health insurance coverage 
through competitive marketplaces 
called Affordable Insurance Exchanges, 
or ‘‘Exchanges’’ (also called Health 
Insurance Marketplaces, or 
‘‘Marketplaces’’).1 Individuals who 
enroll in qualified health plans (QHPs) 
through individual market Exchanges 
may be eligible to receive premium tax 
credits to make health insurance more 
affordable and reductions in cost- 
sharing payments to reduce out-of- 
pocket expenses for health care services. 
In 2014, HHS began operationalizing the 
premium stabilization programs 
established by the Affordable Care Act. 
These programs—the risk adjustment, 
reinsurance, and risk corridors 
programs—are intended to mitigate the 
potential impact of adverse selection 
and stabilize the price of health 
insurance in the individual and small 

group markets. We believe that these 
programs, together with other reforms of 
the Affordable Care Act, will make high- 
quality health insurance affordable and 
accessible to millions of Americans. 

HHS has previously outlined the 
major provisions and parameters related 
to the advance payments of the 
premium tax credit, cost-sharing 
reductions, and premium stabilization 
programs. This rule finalizes additional 
provisions related to the 
implementation of these programs, 
including certain oversight provisions 
for the premium stabilization programs, 
as well as key payment parameters for 
the 2015 benefit year. 

The HHS Notice of Benefit and 
Payment Parameters for 2014 final rule 
(78 FR 15410) (2014 Payment Notice) 
finalized the risk adjustment 
methodology that HHS will use when it 
operates risk adjustment on behalf of a 
State. This final rule establishes updates 
to the risk adjustment methodology for 
2014 to account for certain private 
market Medicaid expansion alternative 
plans. It also establishes the counting 
methods for determining small group 
size for participation in the risk 
adjustment and risk corridors programs. 

Using the methodology set forth in the 
2014 Payment Notice, we establish a 
2015 uniform reinsurance contribution 
rate of $44 annually per capita, and the 
2015 uniform reinsurance payment 
parameters—a $70,000 attachment 
point, a $250,000 reinsurance cap, and 
a 50 percent coinsurance rate. We are 
also finalizing our proposal to decrease 
the attachment point for 2014 from 
$60,000 to $45,000. Additionally, in 
order to maximize the financial effect of 
the transitional reinsurance program, we 
provide that if reinsurance contributions 
collected for a benefit year exceed total 
requests for reinsurance payments for 
the benefit year, we will increase the 
coinsurance rate on our reinsurance 
payments for that benefit year up to 100 
percent, rolling over any remaining 
funds for use as reinsurance payments 
for the subsequent benefit year. 

We also finalize several provisions 
related to cost sharing. First, we 
establish a methodology, with certain 
modifications described below, for 
estimating average per capita premium 
and for calculating the premium 
adjustment percentage for 2015, which 
is used to set the rate of increase for 
several parameters detailed in the 
Affordable Care Act, including the 
maximum annual limitation on cost 
sharing and the maximum annual 
limitation on deductibles for health 
plans in the small group market for 
2015. We are establishing the reduced 
maximum annual limitations on cost 

sharing for the 2015 benefit year for 
cost-sharing reduction plan variations. 
We are relaxing the requirement that a 
QHP and its plan variations have the 
same out-of-pocket spending for non- 
EHBs. We are finalizing our proposal to 
modify the methodology for calculating 
advance payments for cost-sharing 
reductions for the 2015 benefit year. We 
are also finalizing parameters for 
updating the AV Calculator. 

For 2015, we are finalizing the FFE 
user fee rate of 3.5 percent of premium. 
Additionally, with respect to the FFE 
user fee adjustment set forth under the 
Coverage of Certain Preventive Services 
Under the Affordable Care Act final 
rule, published in the July 2, 2013 
Federal Register (78 FR 39870) 
(Preventive Services Rule), we are 
finalizing an allowance for 
administrative costs and margin 
associated with the payment for 
contraceptive services. We are also 
finalizing proposed modifications to the 
risk corridors program for the 2014 
benefit year. 

The success of the premium 
stabilization programs depends on a 
robust oversight program. This final rule 
expands on the provisions of the 
Premium Stabilization Rule (77 FR 
17220), the 2014 Payment Notice (78 FR 
15410), and the first and second final 
Program Integrity Rules (78 FR 54070 
and 78 FR 65046). We are finalizing 
HHS’s authority to audit State-operated 
reinsurance programs, contributing 
entities, and issuers of risk adjustment 
covered plans and reinsurance eligible- 
plans. We also finalize participation 
standards for the risk corridors program, 
and outline a process for validating risk 
corridors data submissions and 
enforcing compliance with the 
provisions of the risk corridors program. 

We also finalize several aspects of our 
methodology for the HHS-operated risk 
adjustment data validation process. On 
June 22, 2013, we issued ‘‘The 
Affordable Care Act HHS-operated Risk 
Adjustment Data Validation Process 
White Paper’’ 2 and on June 25, 2013, we 
held a public meeting to discuss how to 
best ensure the accuracy and 
consistency of the data we will use 
when operating the risk adjustment 
program on behalf of a State. In this 
final rule, we establish certain standards 
for risk adjustment data validation, 
including a sampling methodology for 
the initial validation audit and detailed 
audit standards. These standards will be 
used and evaluated for 2 years before 

VerDate Mar<15>2010 18:02 Mar 10, 2014 Jkt 232001 PO 00000 Frm 00003 Fmt 4701 Sfmt 4700 E:\FR\FM\11MRR2.SGM 11MRR2m
st

oc
ks

til
l o

n 
D

S
K

4V
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2

A-74

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 143     



13746 Federal Register / Vol. 79, No. 47 / Tuesday, March 11, 2014 / Rules and Regulations 

3 If a State elects this option, the rating rules in 
section 2701 of the PHS Act and its implementing 
regulations will apply to all coverage offered in 
such State’s large group market (except for self- 
insured group health plans) pursuant to section 
2701(a)(5) of the PHS Act. 

they are used as a basis for payment 
adjustments. 

This rule also includes a reduction in 
the time period for which a State 
electing to operate an Exchange after 
2014 must have in effect an approved, 
or conditionally approved, Exchange 
Blueprint and operational readiness 
assessment from at least 12 months to 
6.5 months prior to the Exchange’s first 
effective date of coverage. We also 
finalize certain provisions related to the 
privacy and security of personally 
identifiable information (PII) in the 
Exchange, the Exchange annual open 
enrollment period for 2015, the annual 
limitation on cost sharing for stand- 
alone dental plans, the meaningful 
difference standards for QHPs offered 
through an FFE, the SHOP, patient 
safety standards for QHP issuers, and 
composite premiums in the small group 
market. 

II. Background 

A. Legislative and Regulatory Overview 

The Patient Protection and Affordable 
Care Act (Pub. L. 111–148) was enacted 
on March 23, 2010. The Health Care and 
Education Reconciliation Act of 2010 
(Pub. L. 111–152), which amended and 
revised several provisions of the Patient 
Protection and Affordable Care Act, was 
enacted on March 30, 2010. In this rule, 
we refer to the two statutes collectively 
as the ‘‘Affordable Care Act.’’ 

Section 1201 of the Affordable Care 
Act added section 2701 of the Public 
Health Service Act (PHS Act) regarding 
fair health insurance premiums. Section 
2701(a)(1) limits the variation in 
premium rates charged by a health 
insurance issuer for non-grandfathered 
health insurance coverage (including 
QHPs) in the individual or small group 
market to four factors: Family size; 
rating area; age; and tobacco use. 
Section 2701(a)(4) of the PHS Act 
requires that any family premium using 
age or tobacco rating may only apply 
those rates to the portion of the 
premium that is attributable to each 
family member. 

Section 1302 of the Affordable Care 
Act directs the Secretary of Health and 
Human Services (referred to throughout 
this rule as the Secretary) to define 
essential health benefits (EHBs) and 
provides for cost-sharing limits and 
actuarial value (AV) requirements. 
Section 1302(d) of the Affordable Care 
Act describes the various levels of 
coverage based on AV. Consistent with 
section 1302(d)(2)(A) of the Affordable 
Care Act, AV is calculated based on the 
provision of EHB to a standard 
population. Section 1302(d)(3) of the 
Affordable Care Act directs the 

Secretary to develop guidelines that 
allow for de minimis variation in AV 
calculations. 

Section 1311(b)(1)(B) of the 
Affordable Care Act directs that the 
SHOP assist qualified small employers 
in facilitating the enrollment of their 
employees in QHPs offered in the small 
group market. Under section 
1312(f)(2)(B) of the Affordable Care Act, 
beginning in 2017, States will have the 
option to allow issuers to offer QHPs in 
the large group market through the 
SHOP.3 

Section 1311(c)(6)(B) of the 
Affordable Care Act states that the 
Secretary is to set annual open 
enrollment periods for Exchanges for 
calendar years after the initial 
enrollment period. 

Section 1311(h)(1) of the Affordable 
Care Act specifies that a QHP may 
contract with health care providers and 
hospitals with more than 50 beds only 
if they meet certain patient safety 
standards. For hospitals with more than 
50 beds, this includes the use of a 
patient safety evaluation system and a 
comprehensive hospital discharge 
program. Section 1311(h)(2) of the 
Affordable Care Act also provides the 
Secretary flexibility to establish 
reasonable exceptions to these patient 
safety requirements, and section 
1311(h)(3) of the Affordable Care Act 
allows the Secretary flexibility to issue 
regulations to modify the number of 
beds described in section 1311(h)(1)(A) 
of the Affordable Care Act. 

Sections 1313 and 1321 of the 
Affordable Care Act provide the 
Secretary with the authority to oversee 
the financial integrity of State 
Exchanges, their compliance with HHS 
standards, and the efficient and non- 
discriminatory administration of State 
Exchange activities. Section 1321(a) of 
the Affordable Care Act provides 
general authority for the Secretary to 
establish standards and regulations to 
implement the statutory requirements 
related to Exchanges, QHPs, and other 
components of Title I of the Affordable 
Care Act. 

When operating an FFE under section 
1321(c)(1) of the Affordable Care Act, 
HHS has the authority under sections 
1321(c)(1) and 1311(d)(5)(A) of the 
Affordable Care Act to collect and spend 
user fees. In addition, 31 U.S.C. 9701 
permits a Federal agency to establish a 
charge for a service provided by the 
agency. Office of Management and 

Budget (OMB) Circular A–25 Revised 
establishes Federal policy regarding 
user fees and specifies that a user charge 
will be assessed against each 
identifiable recipient for special benefits 
derived from Federal activities beyond 
those received by the general public. 

Section 1341 of the Affordable Care 
Act requires the establishment of a 
transitional reinsurance program in each 
State to help pay the cost of treating 
high-cost enrollees in the individual 
market from 2014 through 2016. Section 
1342 of the Affordable Care Act directs 
the Secretary to establish a temporary 
risk corridors program that provides for 
the sharing in gains or losses resulting 
from inaccurate rate setting from 2014 
through 2016 between the Federal 
government and certain participating 
health plans. Section 1343 of the 
Affordable Care Act establishes a 
permanent risk adjustment program that 
is intended to provide increased 
payments to health insurance issuers 
that attract higher-risk populations, 
such as those with chronic conditions, 
and thereby reduce incentives for 
issuers to avoid higher-risk enrollees. 
Sections 1402 and 1412 of the 
Affordable Care Act establish a program 
for reducing cost sharing for qualified 
individuals with lower household 
income and Indians. 

Section 1411(g) of the Affordable Care 
Act requires that any person who 
receives information specified in section 
1411(b) from an applicant or 
information specified in section 1411(c), 
(d), or (e) from a Federal agency must 
use the information only for the purpose 
of and to the extent necessary to ensure 
the efficient operation of the Exchange, 
and may not disclose the information to 
any other person except as provided in 
that section. Section 6103(l)(21)(C) of 
the Code additionally provides that 
return information disclosed under 
section 6103(l)(21)(A) or (B) may be 
used only for the purpose of and to the 
extent necessary in establishing 
eligibility for participation in the 
Exchange, verifying the appropriate 
amount of any premium tax credit or 
cost-sharing reduction, or determining 
eligibility for participation in a health 
insurance affordability program as 
described in that section. 

Section 1560(c) of the Affordable Care 
Act provides that nothing in title I of the 
Affordable Care Act (or an amendment 
made by Title I of the Affordable Care 
Act) shall be construed to prohibit an 
institution of higher education (as such 
term is defined for purposes of the 
Higher Education Act of 1965) from 
offering a student health insurance plan, 
to the extent that such requirement is 
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16 The HHS-Developed Risk Adjustment Model 
Algorithm Software is available at: http://
www.cms.gov/CCIIO/Programs-and-Initiatives/
Premium-Stabilization-Programs/index.html under 
‘‘Regulations & Guidance’’ (posted under 
‘‘Guidance’’ on May 7, 2013). 

17 Letter to Insurance Commissioners, Center for 
Consumer Information and Insurance Oversight, 
November 14, 2013. Available at: http://
www.cms.gov/CCIIO/Resources/Letters/Downloads/
commissioner-letter-11-14-2013.PDF. 

conduct audits of issuers of risk 
adjustment covered plans. 

a. Risk Adjustment User Fees 
If a State is not approved to operate, 

or chooses to forgo operating, its own 
risk adjustment program, HHS will 
operate a risk adjustment program on 
the State’s behalf. As described in the 
2014 Payment Notice, HHS’s operation 
of risk adjustment on behalf of States is 
funded through a risk adjustment user 
fee. Section 153.610(f)(2) provides that 
an issuer of a risk adjustment covered 
plan must remit a user fee to HHS for 
each month equal to the product of its 
monthly enrollment in the plan and the 
per-enrollee-per-month risk adjustment 
user fee specified in the annual HHS 
notice of benefit and payment 
parameters for the applicable benefit 
year. 

OMB Circular No. A–25R establishes 
Federal policy regarding user fees, and 
specifies that a user charge will be 
assessed against each identifiable 
recipient for special benefits derived 
from Federal activities beyond those 
received by the general public. The risk 
adjustment program will provide special 
benefits as defined in section 6(a)(1)(b) 
of Circular No. A–25R to an issuer of a 
risk adjustment covered plan because it 
will mitigate the financial instability 
associated with risk selection as other 
market reforms go into effect. The risk 
adjustment program also will contribute 
to consumer confidence in the health 
insurance industry by helping to 
stabilize premiums across the 
individual and small group health 
insurance markets. 

For the 2015 benefit year, we 
proposed to use the same methodology 
that we used in the 2014 Payment 
Notice to estimate our administrative 
expenses to operate the risk adjustment 
program. That proposed methodology 
was based upon our contract costs in 
operating risk adjustment on behalf of 
States. The contract costs we considered 
cover development of the model and 
methodology, collections, payments, 
account management, data collection, 
data validation, program integrity and 
audit functions, operational and fraud 
analytics, stakeholder training, and 
operational support. We proposed not to 
set the user fee to cover costs associated 
with Federal personnel. We proposed to 
calculate the user fee by dividing HHS’s 
projected total costs for administering 
the risk adjustment programs on behalf 
of States by the expected number of 
enrollees in risk adjustment covered 
plans in HHS-operated risk adjustment 
programs for the benefit year (other than 
plans not subject to market reforms and 
student health plans, which are not 

subject to payments and charges under 
the risk adjustment methodology HHS 
uses when it operates risk adjustment 
on behalf of a State). 

We estimated that the total cost for 
HHS to operate the risk adjustment 
program on behalf of States for 2015 
would be approximately $27.3 million, 
and that the per capita risk adjustment 
user fee would be no more than $1.00 
per enrollee per year. We are finalizing 
the proposed methodology for benefit 
year 2015, and are finalizing a per capita 
risk adjustment user fee of $0.96 per 
enrollee per year, which we will apply 
as a per-enrollee-per-month risk 
adjustment user fee of $0.08. 

We received no comments on the risk 
adjustment user fee, and are therefore 
finalizing this proposal as proposed. 

b. HHS Risk Adjustment Methodology 
Considerations 

In the 2014 Payment Notice, we 
finalized the methodology that HHS will 
use when operating a risk adjustment 
program on behalf of a State in 2014. We 
proposed to use the same methodology 
in 2015, but proposed to amend the 
methodology by applying an adjustment 
for individuals enrolled in premium 
assistance Medicaid alternative plans. 
We proposed to apply the amended 
methodology beginning in 2014. We 
also sought comment on potential 
adjustments to the geographic cost 
factor to account for rating areas with 
low populations in the HHS risk 
adjustment methodology for future 
years. 

We received a number of general 
comments regarding the HHS risk 
adjustment methodology. 

Comment: Commenters requested that 
HHS provide additional guidance on the 
ICD–10 transition for risk adjustment, 
including the ICD–10 mappings, as soon 
as possible. 

Response: We will publish updated 
ICD–9 instructions and software and 
then a combined set of ICD–9 and ICD– 
10 instructions and software on our Web 
site, as we did for the original ICD–9 
software and instructions.16 Because 
ICD–10 codes will be accepted for risk 
adjustment beginning October 1, 2014, 
we intend to publish these documents 
shortly. 

Comment: One commenter requested 
that the risk adjustment model be 
calibrated for 2015 using the most 
current data possible. Other commenters 
suggested that HHS incorporate 

pharmacy utilization in the risk 
adjustment model. One commenter 
suggested that HHS include transitional 
plans’ data in the risk adjustment 
model, but exclude them from payments 
and charges. 

Response: We believe it is important 
to maintain model stability in 
implementing the risk adjustment 
methodology in the initial years of risk 
adjustment, and therefore do not intend 
to recalibrate the model in the initial 
years. Similarly, we do not intend to 
significantly change the model by 
including pharmacy utilization, though 
we continue to consider whether and 
how to include prescription drug data in 
future models. Finally, as we described 
in the 2014 Payment Notice (78 FR 
15418), under our current methodology, 
plans not subject to the market reform 
rules are not subject to risk adjustment 
charges and do not receive risk 
adjustment payments. Because under 
the transitional policy, the Federal 
government will not consider certain 
health insurance coverage in the 
individual or small group market 
renewed after January 1, 2014, under 
certain conditions, to be out of 
compliance with specified 2014 market 
rules, and requested that States adopt a 
similar non-enforcement policy, 
transitional plans are able to set 
premiums and provide coverage as if 
they were not subject to market reform 
rules.17 For this reason, transitional 
plans are not subject to risk adjustment 
payments and charges under our 
methodology at this time. 

Comment: One commenter sought 
clarification on the risk scoring process. 
The commenter sought clarification on 
whether an enrollee’s risk score is 
calculated monthly and aggregated to 
reflect changes in the receipt of cost- 
sharing reductions. The commenter also 
sought clarification on whether 
diagnoses carry through to the new plan 
if a qualifying event results in a special 
enrollment period and an enrollee 
changes plans, but stays with the same 
issuer. One commenter questioned 
whether an issuer would receive credit 
for the diagnoses on risk adjustment 
eligible claims paid by the issuer during 
a grace period if the issuer later 
processes a retroactive termination 
because the individual does not pay the 
premium. 

Response: For each enrollee, HHS will 
use all risk adjustment eligible claims or 
encounters submitted from across all of 
the issuer’s risk adjustment covered 
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plans to calculate a risk score. The 
diagnoses would be associated with 
each of the issuer’s plans in which the 
individual enrolls. This means that if 
the enrollee changes plans within the 
same issuer, then the claims data from 
all of the issuer’s plans will be utilized 
to calculate the member’s plan-specific 
risk scores for each of these plans. We 
note that in accordance with our 
methodology, the risk score value could 
change based on cost-sharing reductions 
received or plan AV. However, to align 
with our distributed data collection 
approach, which collects data by issuer, 
we will not link enrollee data across 
different issuers, even if the issuers are 
affiliated with the same insurance 
company. Diagnoses from risk 
adjustment eligible claims will only be 
accepted with dates of service that occur 
during active enrollment periods. 
Therefore, claims associated with 
months during a grace period will be 
counted toward risk adjustment, so long 
as the months are not later subject to a 
retroactive termination. 

We are finalizing the use of the 2014 
Federal risk adjustment methodology 
when HHS operates a risk adjustment 
program on behalf of a State, for 2015, 
with the modification for the treatment 
of Medicaid alternative plans discussed 
below, effective for 2014 risk 
adjustment. 

(i) Incorporation of Premium Assistance 
Medicaid Alternative Plans in the HHS 
Risk Adjustment Methodology 

Section 1343(c) of the Affordable Care 
Act provides that risk adjustment 
applies to non-grandfathered health 
insurance coverage offered in the 
individual and small group markets. In 
some States, expansion of Medicaid 
benefits under section 2001(a) of the 
Affordable Care Act may take the form 
of enrolling newly Medicaid-eligible 
enrollees into individual market plans. 
For example, these enrollees could be 
placed into silver plan variations— 
either the 94 percent silver plan 
variation or the zero cost sharing plan 
variation—with a portion of the 

premiums and cost sharing paid for by 
Medicaid on their behalf. Because 
individuals in these types of Medicaid 
alternative plans receive significant 
cost-sharing assistance, they may utilize 
medical services at a higher rate. To 
address this induced utilization in the 
context of cost-sharing reduction plan 
variations in the HHS risk adjustment 
methodology, our methodology 
increases the risk score for individuals 
in plan variations by a certain factor. We 
proposed to use the same factor that we 
use to adjust for induced utilization for 
individuals enrolled in cost-sharing 
plan variations to adjust for induced 
utilization for individuals enrolled in 
the corresponding Medicaid alternative 
plan variations, and to implement these 
adjustments in 2014. Table 1 shows the 
cost-sharing adjustments for both 94 
percent silver plan variation enrollees 
and zero cost-sharing plan variation 
enrollees for silver QHPs as finalized in 
the 2014 Payment Notice. 

TABLE 1—COST-SHARING REDUCTION ADJUSTMENTS 

Plan variation Induced utilization 
factor 

94 Percent Plan Variation .............................................................................................................................................................. 1.12 
Zero Cost-Sharing Plan Variation of Silver QHP .......................................................................................................................... 1.12 

We are finalizing the application of 
the cost-sharing reduction adjustments 
to corresponding Medicaid alternative 
expansion plans as proposed. We plan 
to evaluate these adjustments in the 
future, after data from the initial years 
of risk adjustment is available. 

Comment: Commenters agreed with 
our approach for accounting for 
Medicaid alternative plans under risk 
adjustment, with one commenter 
recommending that we monitor 
utilization patterns and consider 
evaluating States’ Medicaid alternative 
plans separately in 2015 and beyond. 

Response: We intend to examine the 
utilization patterns of current Medicaid 
alternative plans and the benefit 
structure of future Medicaid alternative 
plans, and may make appropriate 
adjustments in the future. 

(ii) Adjustment to the Geographic Cost 
Factor 

As finalized in the 2014 Payment 
Notice, the geographic cost factor is an 
adjustment in the payment transfer 
formula to account for plan costs, such 
as input prices, that vary by geography 
and are likely to affect plan premiums. 
For the metal-level risk pool, it is 
calculated based on the observed 

average silver plan premium in a 
geographic area relative to the Statewide 
average silver plan premium. It is 
separately calculated for catastrophic 
plans in a geographic area relative to the 
Statewide catastrophic pool. However, 
as we noted in the proposed rule, 
several States have defined a large 
number of rating areas, potentially 
leading to rating areas with low 
populations. Less populous rating areas 
raise concerns about the accuracy and 
stability of the calculation of the 
geographic cost factor, because in less 
populous rating areas, the geographic 
cost factor might be calculated based on 
a small number of plans. Inaccurate or 
unstable geographic cost factors could 
distort premiums and the stability of the 
risk adjustment model. 

We sought comment in the proposed 
rule on how to best adjust the 
geographic cost factors or geographic 
rating areas in future years to address 
these potential premium distortions. We 
also sought comment on how this 
adjustment should be implemented for 
a separately risk adjusted pool of 
catastrophic plans. We stated that we 
did not intend to make this adjustment 
for 2014. 

Based on comments received, we will 
continue to implement the geographic 
cost factor for each rating area 
established by the State under 
§ 147.102(b) and calculated based on the 
observed average silver plan premium 
for the metal-level risk pool, as finalized 
in the 2014 Payment Notice (78 FR 
15433). 

Comment: Commenters did not 
support making additional adjustments 
to the geographic cost factor. 
Commenters stated that the time and 
resources needed to calculate and 
implement such an adjustment would 
be considerable, and that any such 
adjustment would be unlikely to have a 
material impact on final risk adjustment 
results. 

Response: We will not adjust the 
geographic cost factors or geographic 
rating areas, but will monitor 2014 risk 
adjustment data for any potential 
premium distortions. 

c. Small Group Determination for Risk 
Adjustment 

For a plan to be subject to risk 
adjustment, according to section 1343(c) 
of the Affordable Care Act and the 
definition of a ‘‘risk adjustment covered 
plan’’ in § 153.20, a plan must be offered 
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18 We note that the IRS has published a final 
regulation that contains further details that would 

apply to this calculation (§ 54.4980H–2(c) (79 FR 
8544). 

19 ‘‘Affordable Care Act HHS-Operated Risk 
Adjustment Data Validation Process White Paper.’’ 
22 June 2013. https://www.regtap.info/uploads/
library/ACA_HHS_OperatedRADVWhitePaper_
062213_5CR_062213.pdf. 

in the ‘‘individual or small group 
market.’’ The definition of small group 
market in § 153.20 references the 
definition at section 1304(a)(3) of the 
Affordable Care Act. 

Section 1304(a)(3) of the Affordable 
Care Act, in defining ‘‘small group 
market,’’ references the definition of a 
‘‘small employer’’ in section 1304(b)(2) 
of the Affordable Care Act. That 
definition provides that an employer 
with an average of at least 1 but not 
more than 100 employees on business 
days during the preceding calendar year 
and who employs at least 1 employee on 
the first day of the plan year will be 
considered a ‘‘small employer.’’ 
However, section 1304(b)(3) of the 
Affordable Care Act provides that, for 
plan years beginning before January 1, 
2016, a State may elect to define ‘‘small 
employer’’ to mean an employer with at 
least 1 but not more than 50 employees. 

In the 2014 Payment Notice, we stated 
that we believe that the Affordable Care 
Act requires the use of a counting 
method that accounts for non-full-time 
employees, and that the full-time 
equivalent method described in section 
4980H(c)(2)(E) of the Code is a 
reasonable method to apply (78 FR 
15503). We stated that we believe that 
the risk adjustment program must also 
use a counting method that takes 
employees that are not full-time into 
account when determining whether a 
group health plan must participate in 
that program. 

However, we also recognize that, 
because risk adjustment is intended to 
stabilize premiums by mitigating pricing 
uncertainty associated with the rating 
rules, it is important that the program be 
available to plans that are subject to the 
rating rules, to the extent permissible 
under the Affordable Care Act. We 
recognize that a number of States, which 
have primary enforcement jurisdiction 
over the market rules, may use counting 
methods that do not take non-full-time 
employees into account. 

Thus, we are finalizing our proposal, 
with one modification—we are changing 
the cross-reference to the Code so that 
it references section 4980H(c)(2). In 
determining which group health plans 
participate as small group plans in the 
risk adjustment program, we will apply 
the applicable State counting method, 
unless the State counting method does 
not take into account employees that are 
non-full-time. In that circumstance, we 
will apply the counting method 
described in section 4980H(c)(2) of the 
Code and any implementing 
regulations.18 We believe that this 

approach defers to State counting 
methods and aligns with State 
enforcement of rating rules, within the 
bounds of what is legally permissible 
under the Affordable Care Act. 

Comment: One commenter supported 
our proposed counting method when a 
State counting method does not account 
for non-full-time employees. Some 
commenters urged us to maintain 
consistency with other counting 
methods, noting the administrative 
burden of having inconsistent counting 
methods across different Affordable 
Care Act programs. One commenter 
suggesting that we codify the average 
number of employees during the 
preceding calendar year as the single 
counting method across Affordable Care 
Act programs. Some commenters 
recommended deferring to the State 
counting method in the transitional 
years while collaborating with other 
Federal agencies to issue a uniform 
counting method in future rulemaking. 
One commenter recommended that if a 
group is required to be rated as a small 
group based on rating rules or SHOP 
requirements and is part of the single 
risk pool pricing, it should be included 
in the small group risk adjustment pool. 

Response: We agree that risk 
adjustment should apply to plans 
subject to the market reform rating rules, 
to the extent permissible under the 
Affordable Care Act. We also agree with 
commenters that consistency in 
counting methods across Affordable 
Care Act programs is important, and we 
plan to collaborate with other Federal 
agencies to streamline counting 
methods in future rulemaking. To better 
address commenters’ requests for 
consistency across Affordable Care Act 
programs, we have changed the Code 
reference from section 4980H(c)(2)(E) to 
4980H(c)(2). This broader cross- 
reference will incorporate the limit in 
section 4980H(c)(2)(B) on how certain 
seasonal employees are counted, and 
will be consistent with the counting 
method used by the SHOP, as finalized 
in the 2014 Payment Notice (78 FR 
15503). Prior to streamlining counting 
methods, because we interpret the 
employer size definitions in the 
Affordable Care Act to include non-full- 
time employees for purposes of 
determining small group status for 
purposes of risk adjustment, in States 
that do not account for non-full-time 
employees, we believe that requiring the 
large group counting method described 
in section 4980H(c)(2) of the Code 
(which accounts for non-full-time 
employees) is an appropriate standard 

because it is used by other Affordable 
Care Act programs and will reduce 
administrative burden for issuers. 

d. Risk Adjustment Data Validation 
The 2014 Payment Notice established 

a risk adjustment data validation 
program that HHS will use when 
operating risk adjustment on behalf of a 
State. In the 2014 Payment Notice (78 
FR 15436), we specified a framework for 
this program that includes six stages: (1) 
Sample selection; (2) initial validation 
audit; (3) second validation audit; (4) 
error estimation; (5) appeals; and (6) 
payment adjustments. 

To develop the details of the program, 
we sought the input of issuers, 
consumer advocates, providers, and 
other stakeholders. We issued the 
‘‘Affordable Care Act HHS-Operated 
Risk Adjustment Data Validation 
Process White Paper’’ on June 22, 2013 
(the ‘‘white paper’’).19 That white paper 
discussed and sought comments on a 
number of potential considerations for 
the development of the risk adjustment 
data validation methodology. We 
received submissions from 53 
commenters, including issuers, issuer 
trade groups, advocacy groups, and 
consultants. As we noted in the white 
paper, our overall goals are to promote 
consistency and a level playing field by 
establishing uniform audit 
requirements, and to protect private 
information by limiting data transfers 
during the data validation process. 

In the proposed rule, we proposed 
provisions for the risk adjustment data 
validation process and methodology 
that reflect our analysis of the white 
paper comments and our discussions 
with stakeholders. We again note that a 
State operating a risk adjustment 
program is not required to adopt these 
standards. 

We received some general comments 
about our proposed risk adjustment data 
validation methodology and process. 

Comment: We received comments 
supporting the risk adjustment data 
validation methodology and process, 
noting that data validation is critical to 
issuer confidence and to encouraging 
the enrollment of individuals with 
significant health needs. Another 
commenter suggested that we model the 
HHS risk adjustment data validation 
program after the Medicare Advantage 
risk adjustment data validation program 
to the extent possible. 

Response: We agree that a robust risk 
adjustment data validation program is 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

45 CFR Parts 144, 147, 153, 154, 155, 
156 and 158 

[CMS–9944–F] 

RIN 0938–AS19 

Patient Protection and Affordable Care 
Act; HHS Notice of Benefit and 
Payment Parameters for 2016 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Final rule. 

SUMMARY: This final rule sets forth 
payment parameters and provisions 
related to the risk adjustment, 
reinsurance, and risk corridors 
programs; cost sharing parameters and 
cost-sharing reductions; and user fees 
for Federally-facilitated Exchanges. It 
also finalizes additional standards for 
the individual market annual open 
enrollment period for the 2016 benefit 
year, essential health benefits, qualified 
health plans, network adequacy, quality 
improvement strategies, the Small 
Business Health Options Program, 
guaranteed availability, guaranteed 
renewability, minimum essential 
coverage, the rate review program, the 
medical loss ratio program, and other 
related topics. 
DATES: These regulations are effective 
on April 28, 2015 except the 
amendments to §§ 156.235, 
156.285(d)(1)(ii), and 158.162 are 
effective on January 1, 2016. 
FOR FURTHER INFORMATION CONTACT:

For general information: Jeff Wu, 
(301) 492–4305. 

For matters related to guaranteed 
availability, guaranteed renewability, 
rate review, or the applicability of Title 
I of the Affordable Care Act in the U.S. 
Territories: Jacob Ackerman, (301) 492– 
4179. 

For matters related to risk adjustment 
or the methodology for determining the 
reinsurance contribution rate and 
payment parameters: Kelly Horney, 
(410) 786–0558. 

For matters related to reinsurance 
generally, distributed data collection 
good faith compliance policy, or 
administrative appeals: Adrianne 
Glasgow, (410) 786–0686. 

For matters related to the definition of 
common ownership for purposes of 
reinsurance contributions: Adam Shaw, 
(410) 786–1019. 

For matters related to risk corridors: 
Jaya Ghildiyal, (301) 492–5149. 

For matters related to essential health 
benefits, network adequacy, essential 
community providers, or other 

standards for QHP issuers: Leigha 
Basini, (301) 492–4380. 

For matters related to the qualified 
health plan good faith compliance 
policy: Cindy Yen, (301) 492–5142. 

For matters related to the Small 
Business Health Options Program: 
Christelle Jang, (410) 786–8438. 

For matters related to the Federally- 
facilitated Exchange user fee or 
minimum value: Krutika Amin, (301) 
492–5153. 

For matters related to cost-sharing 
reductions or the premium adjustment 
percentage: Pat Meisol, (410) 786–1917. 

For matters related to re-enrollment, 
open enrollment periods, or exemptions 
from the individual shared 
responsibility payment: Christine 
Hammer, (301) 492–4431. 

For matters related to special 
enrollment periods: Rachel Arguello, 
(301) 492–4263. 

For matters related to minimum 
essential coverage: Cam Moultrie 
Clemmons, (206) 615–2338. 

For matters related to quality 
improvement strategies: Marsha Smith, 
(410) 786–6614. 

For matters related to the medical loss 
ratio program: Julie McCune, (301) 492– 
4196. 

For matters related to meaningful 
access to QHP information, consumer 
assistance tools and programs of an 
Exchange, or cost-sharing reduction 
notices: Tricia Beckmann, (301) 492– 
4328. 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

I. Executive Summary 
II. Background 

A. Legislative and Regulatory Overview 
B. Stakeholder Consultation and Input 

III. Provisions of the Final Regulations and 
Analysis and Responses to Public 
Comments 

A. Part 144—Requirements Relating to 
Health Insurance Coverage 

1. Definitions (§ 144.103) 
a. Plan 
b. State 
B. Part 147—Health Insurance Reform 

Requirements for the Group and 
Individual Health Insurance Markets 

1. Guaranteed Availability of Coverage 
(§ 147.104) 

2. Guaranteed Renewability of Coverage 
(§ 147.106) 

C. Part 153—Standards Related to 
Reinsurance, Risk Corridors, and Risk 
Adjustment Under the Affordable Care 
Act 

1. Provisions for the State Notice of Benefit 
and Payment Parameters (§ 153.100) 

2. Provisions and Parameters for the 
Permanent Risk Adjustment Program 

a. Risk Adjustment User Fee (§ 153.610(f)) 
b. Overview of the HHS Risk Adjustment 

Model (§ 153.320) 

c. Proposed Updates to Risk Adjustment 
Model (§ 153.320) 

d. List of Factors To Be Employed in the 
Model (§ 153.320) 

e. Cost-Sharing Reductions Adjustments 
(§ 153.320) 

f. Model Performance Statistics (§ 153.320) 
g. Overview of the Payment Transfer 

Formula (§ 153.320) 
h. HHS Risk Adjustment Methodology 

Considerations (§ 153.320) 
i. State-Submitted Alternate Risk 

Adjustment Methodology (§ 153.330) 
3. Provisions and Parameters for the 

Transitional Reinsurance Program 
a. Common Ownership Clarification 
b. Reinsurance Contributing Entities and 

Minimum Value 
c. Self-Insured Expatriate Plans 

(§ 153.400(a)(1)(iii)) 
d. Determination of Debt (§ 153.400(c)) 
e. Reinsurance Contribution Submission 

Process 
f. Consistency in Counting Methods for 

Health Insurance Issuers (§ 153.405(d)) 
g. Snapshot Count and Snapshot Factor 

Counting Methods (§§ 153.405(d)(2) and 
(e)(2)) 

h. Uniform Reinsurance Contribution Rate 
for 2016 

i. Uniform Reinsurance Payment 
Parameters for 2016 

j. Uniform Reinsurance Payment 
Parameters for 2015 

k. Deducting Cost-Sharing Reduction 
Amounts From Reinsurance Payments 

4. Provisions for the Temporary Risk 
Corridors Program 

a. Application of the Transitional Policy 
Adjustment in Early Renewal States 

b. Risk Corridors Payments for 2016 
5. Distributed Data Collection for the HHS- 

Operated Risk Adjustment and 
Reinsurance Programs 

a. Good Faith Safe Harbor (§ 153.740(a)) 
b. Default Risk Adjustment Charge 

(§ 153.740(b)) 
c. Information Sharing (§ 153.740(c)) 
D. Part 154—Health Insurance Issuer Rate 

Increases: Disclosure and Review 
Requirements 

1. General Provisions 
a. Definitions (§ 154.102) 
2. Disclosure and Review Provisions 
a. Rate Increases Subject to Review 

(§ 154.200) 
b. Submission of Rate Filing Justification 

(§ 154.215) 
c. Timing of Providing the Rate Filing 

Justification (§ 154.220) 
d. CMS’s Determinations of Effective Rate 

Review Programs (§ 154.301) 
E. Part 155—Exchange Establishment 

Standards and Other Related Standards 
Under the Affordable Care Act 

1. General Provisions 
a. Definitions (§ 155.20) 
2. General Functions of an Exchange 
a. Consumer Assistance Tools and 

Programs of an Exchange (§ 155.205) 
b. Standards Applicable to Navigators and 

Non-Navigator Assistance Personnel 
Carrying Out Consumer Assistance 
Functions Under §§ 155.205(d) and (e) 
and 155.210 in a Federally-Facilitated 
Exchange and to Non-Navigator 

VerDate Sep<11>2014 17:26 Feb 26, 2015 Jkt 235001 PO 00000 Frm 00002 Fmt 4701 Sfmt 4700 E:\FR\FM\27FER2.SGM 27FER2tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2

A-80

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 149     



10771 Federal Register / Vol. 80, No. 39 / Friday, February 27, 2015 / Rules and Regulations 

g. Overview of the Payment Transfer 
Formula 

We do not propose to alter our 
payment transfer methodology. Plan 
average risk scores would be calculated 
as the member month-weighted average 
of individual enrollee risk scores. We 
defined the calculation of plan average 
actuarial risk and the calculation of 
payments and charges in the Premium 
Stabilization Rule. In the 2014 Payment 
Notice, we combined those concepts 
into a risk adjustment payment transfer 
formula. Risk adjustment transfers 
(payments and charges) will be 
calculated following the completion of 
issuer risk adjustment data reporting. 

The payment transfer formula includes 
a set of cost adjustment terms that 
require transfers to be calculated at the 
geographic rating area level for each 
plan (that is, HHS will calculate two 
separate transfer amounts for a plan that 
operates in two rating areas). 

The payment transfer formula is 
designed to provide a per member per 
month (PMPM) transfer amount. The 
PMPM transfer amount derived from the 
payment transfer formula will be 
multiplied by each plan’s total member 
months for the benefit year to determine 
the total payment due or charge owed 
by the issuer for that plan in a rating 
area. 

(1) Overview of the Payment Transfer 
Formula 

Though we did not propose to change 
the payment transfer formula from what 
was finalized in the 2014 Payment 
Notice (78 FR 15430–15434), we believe 
it useful to republish the formula in its 
entirety, since we are finalizing 
recalibrated HHS risk adjustment 
models. Transfers (payments and 
charges) will be calculated as the 
difference between the plan premium 
estimate reflecting risk selection and the 
plan premium estimate not reflecting 
risk selection. As finalized in the 2014 
Payment Notice, the HHS risk 
adjustment payment transfer formula is: 

Where: 
P̄S = State average premium; 
PLRSi = plan i’s plan liability risk score; 
AVi = plan i’s metal level AV; 
ARFi = allowable rating factor; 
IDFi = plan i’s induced demand factor; 
GCFi = plan i’s geographic cost factor; 
si = plan i’s share of State enrollment; 

and the denominator is summed across 
all plans in the risk pool in the market 
in the State. 

The difference between the two 
premium estimates in the payment 
transfer formula determines whether a 
plan pays a risk transfer charge or 
receives a risk transfer payment. Note 
that the value of the plan average risk 
score by itself does not determine 
whether a plan would be assessed a 
charge or receive a payment—even if the 
risk score is greater than 1.0, it is 
possible that the plan would be assessed 
a charge if the premium compensation 
that the plan may receive through its 
rating practices (as measured through 
the allowable rating factor) exceeds the 
plan’s predicted liability associated 
with risk selection. Risk adjustment 
transfers are calculated at the risk pool 
level and catastrophic plans are treated 
as a separate risk pool for purposes of 
risk adjustment. 

h. HHS Risk Adjustment Methodology 
Considerations 

In the 2014 Payment Notice, we 
finalized the methodology that HHS will 
use when operating a risk adjustment 
program on behalf of a State. In the 
second Program Integrity Rule (78 FR 
65046), we clarified the modification to 
the transfer formula to accommodate 
community rated States that utilize 
family tiering rating factors. We further 
clarified this formula in the proposed 

rule to ensure that the allowable rating 
factor (ARF) is appropriately applied in 
the transfer formula in community rated 
States for 2014 risk adjustment. In the 
second Program Integrity Rule, we 
stated that the ARF formula should be 
modified so that the numerator is a 
summation over all subscribers of the 
product of the family tiering factor and 
the subscriber member months, and the 
denominator the sum of billable 
member months. However, we do not 
believe the revised formula accurately 
reflects that description, as it does not 
distinguish between subscriber months 
(months attributed to the sole 
subscriber) and billable member months 
(months attributed to all allowable 
members of the family factored into the 
community rating). The calculation of 
ARF for family tiering States that was 
published in the second Program 
Integrity Rule that would be calculated 
at the level of the subscriber, was as 
follows: 

Where: 
ARFs is the rating factor for the subscriber(s) 

(based on family size/composition), and 
Ms is the number of billed person-months 

that are counted in determining the 
premium(s) for the subscriber(s). 

While the preamble description in the 
second Program Integrity Rule is correct, 
as we noted, the formula itself is 
incorrect in that it does not distinguish 
between billable member months and 
subscriber months by using the same 
variable for both. Therefore, we 
proposed a technical change to the ARF 
calculation for family tiering States, as 
follows: 

Where: 

ARFi is the allowable rating factor for plan i, 
ARFs is the allowable rating factor—also 

known as the family rating tier—for 
subscriber (family) s in plan i, 

MSs is the number of subscriber months for 
subscriber s, and 

MBs is the number of billable member 
months for subscriber (family) s. 

The numerator is summed over the 
product of the allowable rating factor 
and the number of subscriber months 
(that is, months of family subscription), 
and the denominator is the sum over all 
billable members. Each family unit 
covered under a single contract is 
considered a single ‘‘subscriber.’’ 
Therefore, a family of four that 
purchases coverage for a period from 
January through December will 
accumulate 12 subscriber months (MSs), 
although coverage is being provided for 
48 member months (both billable and 
non-billable). Billable members are 
individuals who are counted for 
purposes of placing the subscriber in a 
family tier. For example, in a 
community rated State that rates based 
on two adults and one or more children 
with one full year of enrollment, the 
family of four would have 36 billable 
member months (MBs), (12 billable 
member months for the subscriber, 12 
billable member months for the second 
adult, and 12 billable months for the 
first child). We received no comments 
on this correction and are finalizing it 
as proposed. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

45 CFR Parts 144, 147, 153, 154, 155, 
156, and 158 

[CMS–9937–F] 

RIN 0938–AS57 

Patient Protection and Affordable Care 
Act; HHS Notice of Benefit and 
Payment Parameters for 2017 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Final rule. 

SUMMARY: This final rule sets forth 
payment parameters and provisions 
related to the risk adjustment, 
reinsurance, and risk corridors 
programs; cost-sharing parameters and 
cost-sharing reductions; and user fees 
for Federally-facilitated Exchanges. It 
also provides additional amendments 
regarding the annual open enrollment 
period for the individual market for the 
2017 and 2018 benefit years; essential 
health benefits; cost sharing; qualified 
health plans; Exchange consumer 
assistance programs; network adequacy; 
patient safety; the Small Business 
Health Options Program; stand-alone 
dental plans; third-party payments to 
qualified health plans; the definitions of 
large employer and small employer; fair 
health insurance premiums; student 
health insurance coverage; the rate 
review program; the medical loss ratio 
program; eligibility and enrollment; 
exemptions and appeals; and other 
related topics. 
DATES: These regulations are effective 
on May 9, 2016. 
FOR FURTHER INFORMATION CONTACT: Jeff 
Wu, (301) 492–4305, Krutika Amin, 
(301) 492–5153, or Lindsey Murtagh 
(301) 492–4106, for general information. 

David Mlawsky, (410) 786–6851, for 
matters related to fair health insurance 
premiums, student health insurance 
coverage, and the single risk pool. 

Kelly Drury, (410) 786–0558, for 
matters related to risk adjustment. 

Adrianne Glasgow, (410) 786–0686, 
for matters related to reinsurance, 
distributed data collection, and 
administrative appeals of financial 
transfers. 

Melissa Jaffe, (301) 492–4129, for 
matters related to risk corridors. 

Lisa Cuozzo, (410) 786–1746, for 
matters related to rate review. 

Jennifer Stolbach, (301) 492–4350, for 
matters related to establishing a State 
Exchange, and State-based Exchanges 
on the Federal Platform. 

Emily Ames, (301) 492–4246, and 
Michelle Koltov, (301) 492–4225, for 

matters related to Navigators, non- 
Navigator assistance personnel, and 
certified application counselors under 
part 155. 

Briana Levine, (301) 492–4247, for 
matters related to agents and brokers. 

Dana Krohn, (301) 492–4412, for 
matters related to employer notification 
and verification. 

Rachel Arguello, (301) 492–4263, for 
matters related to open enrollment 
periods and special enrollment periods 
under part 155. 

Anne Pesto, (410) 786–3492, for 
matters related to eligibility 
determinations and appeals of eligibility 
determinations for Exchange 
participation and insurance affordability 
programs, and eligibility determinations 
for exemptions. 

Kate Ficke, (301) 492–4256, for 
matters related to exemptions from the 
shared responsibility payment. 

Ryan Mooney, (301) 492–4405, for 
matters related to enrollment. 

Terence Kane, (301) 492–4449, for 
matters related to the income threshold. 

Christelle Jang, (410) 786–8438, for 
matters related to the SHOP. 

Krutika Amin, (301) 492–5153, for 
matters related to the Federally- 
facilitated Exchange user fee. 

Leigha Basini, (301) 492–4380, for 
matters related to essential health 
benefits, network adequacy, essential 
community providers, and other 
standards for QHP issuers. 

Ielnaz Kashefipour, (301) 492–4376, 
for matters related to standardized 
options and third party payment of 
premiums and cost sharing. 

Rebecca Zimmermann, (301) 492– 
4396, for matters related to stand-alone 
dental plans. 

Cindy Chiou, (301) 492–5142, for 
matters related to QHP issuer oversight. 

Pat Meisol, (410) 786–1917, for 
matters related to cost-sharing 
reductions and the premium adjustment 
percentage. 

Nidhi Singh Shah, (301) 492–5110, for 
matters related to patient safety 
standards. 

Christina Whitefield, (301) 492–4172, 
for matters related to the medical loss 
ratio program. 
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III. Provisions of the Final Regulations and 

Analyses and Responses to Public 
Comments 

A. Part 144—Requirements Relating to Health 
Insurance Coverage 

B. Part 146—Requirements for the Group 
Health Insurance Market 

C. Part 147—Health Insurance Reform 
Requirements for the Group and 
Individual Health Insurance Markets 

D. Part 153—Standards Related to 
Reinsurance, Risk Corridors, and Risk 
Adjustment under the Affordable Care 
Act 

E. Part 154—Health Insurance Issuer Rate 
Increases: Disclosure and Review 
Requirements 

F. Part 155—Exchange Establishment 
Standards and Other Related Standards 
Under the Affordable Care Act 

G. Part 156—Health Insurance Issuer 
Standards Under the Affordable Care 
Act, Including Standards Related to 
Exchanges 

H. Part 158—Issuer Use of Premium Revenue: 
Reporting and Rebate Requirements 

IV. Collection of Information Requirements 
A. ICRs Regarding Student Health Insurance 

Coverage 
B. ICRs Regarding Submission of Risk 

Corridors Data 
C. ICRs Regarding Submission of Rate Filing 

Justification 
D. ICRs Regarding Election to Operate an 

Exchange after 2014 
E. ICRs Regarding Standards for Certified 

Application Counselors 
F. ICRs Regarding Network Adequacy 

Standards 
G. ICR Regarding Monthly SHOP Enrollment 

Reconciliation Files Submitted by 
Issuers 

H. ICR Regarding Patient Safety Standards 
I. ICRs Regarding Other Notices 
V. Regulatory Impact Analysis 
A. Statement of Need 
B. Overall Impact 
C. Impact Estimates of the Payment Notice 

Provisions and Accounting Table 
D. Regulatory Alternatives Considered 
E. Regulatory Flexibility Act 
F. Unfunded Mandates 
G. Federalism 
H. Congressional Review Act 

Acronyms and Abbreviations 

Affordable Care Act The collective term for 
the Patient Protection and Affordable Care 
Act (Pub. L. 111–148) and the Health Care 
and Education Reconciliation Act of 2010 
(Pub. L. 111–152), as amended 

AHRQ Agency for Healthcare Research and 
Quality 

APTC Advance payments of the premium 
tax credit 

AV Actuarial value 
BBEDCA Balanced Budget and Emergency 

Deficit Control Act of 1985 
CCN CMS Certification Number 
CFR Code of Federal Regulations 
CHIP Children’s Health Insurance Program 
CMP Civil money penalty 
CMS Centers for Medicare & Medicaid 

Services 
CSR Cost-sharing reduction 
ECN Exemption certificate number 
ECP Essential community provider 
EHB Essential health benefits 
FFE Federally-facilitated Exchange 
FF–SHOP Federally-facilitated Small 

Business Health Options Program 
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1 Health Insurance MarketplaceSM and 
MarketplaceSM are service marks of the U.S. 
Department of Health & Human Services. 

FPL Federal poverty level 
FR Federal Register 
FTE Full-time equivalent 
GDP Gross domestic product 
HCC Hierarchical condition category 
HEN Hospital engagement network 
HHS United States Department of Health 

and Human Services 
HICS Health Insurance Casework System 
HIOS Health Insurance Oversight System 
HIPAA Health Insurance Portability and 

Accountability Act of 1996 (Pub. L. 104– 
191) 

HRSA Health Resources and Services 
Administration 

HSA Health Savings Account 
IRS Internal Revenue Service 
MAGI Modified adjusted gross income 
MAT Medication assisted treatment 
MLR Medical loss ratio 
MV Minimum value 
NAIC National Association of Insurance 

Commissioners 
NHEA National Health Expenditure 

Accounts 
OMB Office of Management and Budget 
OPM United States Office of Personnel 

Management 
PBM Prescription benefit manager 
PHS Act Public Health Service Act 
PII Personally identifiable information 
PMPM Per member per month 
PRA Paperwork Reduction Act of 1995 
PSO Patient safety organization 
PSQIA Patient Safety and Quality 

Improvement Act (Pub. L. 109–41) 
QHP Qualified health plan 
QIO Quality improvement organizations 
RADV Risk adjustment data validation 
SADP Stand-alone dental plan 
SBC Summary of benefits and coverage 
SBE State-based Exchange 
SBE–FP State-based Exchange on the 

Federal platform 
SHOP Small Business Health Options 

Program 
The Code Internal Revenue Code of 1986 

(26 U.S.C. 1, et seq.) 

I. Executive Summary 
The Patient Protection and Affordable 

Care Act (Pub. L. 111–148) and the 
Health Care and Education 
Reconciliation Act of 2010 (Pub. L. 111– 
152), as amended (the Affordable Care 
Act) enacted a set of reforms that are 
making high-quality health insurance 
coverage and care more affordable and 
accessible to millions of Americans. 
These reforms include the creation of 
competitive marketplaces called 
Affordable Insurance Exchanges, or 
‘‘Exchanges’’ (in this final rule, we also 
call an Exchange a Health Insurance 
MarketplaceSM,1 or MarketplaceSM) 
through which qualified individuals 
and qualified employers can purchase 
health insurance coverage. In addition, 
many individuals who enroll in 
qualified health plans (QHPs) through 

individual market Exchanges are 
eligible to receive a premium tax credit 
to make health insurance more 
affordable, and reductions in cost- 
sharing payments to reduce out-of- 
pocket expenses for health care services. 
These Affordable Care Act reforms also 
include the premium stabilization 
programs (risk adjustment, reinsurance 
and risk corridors) and rules that 
mitigate the potential impact of adverse 
selection and stabilize the price of 
health insurance in the individual and 
small group markets. In previous 
rulemaking, we have outlined the major 
provisions and parameters related to 
many Affordable Care Act programs. 

In this rule, we seek to improve 
States’ ability to operate efficient 
Exchanges by leveraging the economies 
of scale available through the Federal 
eligibility and enrollment platform and 
information technology infrastructure. 
We are finalizing a codification of a new 
Exchange model—the State-based 
Exchange using the Federal platform 
(SBE–FP). This Exchange model will 
enable State-based Exchanges (SBEs) to 
execute certain processes using the 
Federal eligibility enrollment 
infrastructure. The SBE–FP will be 
required to enter into a Federal platform 
agreement with HHS that will define a 
set of mutual obligations, including the 
set of Federal services upon which the 
SBE–FP agrees to rely. Under this 
Exchange model, certain requirements 
that were previously only applicable to 
QHPs offered on a Federally-facilitated 
Exchange (FFE) and their downstream 
and delegated entities will apply to 
QHPs offered on an SBE–FP and their 
downstream and delegated entities. For 
2017, we are finalizing a mechanism 
through which SBE–FPs will offset 
some of the Federal costs of providing 
this infrastructure. In addition, we are 
finalizing rules requiring agents and 
brokers facilitating enrollments through 
SBE–FPs to comply with the FFE 
registration and training requirements. 

We are also finalizing a number of 
amendments that will improve the 
stability of the Exchanges and support 
consumers’ ability to make informed 
choices when purchasing health 
insurance. These include the 
introduction of ‘‘standardized options’’ 
in the individual market FFEs. 
Additional amendments will increase 
the accessibility of high-quality health 
insurance and improve competition, 
transparency, and affordability. 

Our intent in offering standardized 
options is to simplify the consumer 
shopping experience and to allow 
consumers to more easily compare plans 
across issuers in the individual market 
FFEs. We are finalizing a standardized 

option with a specified cost-sharing 
structure at each of the bronze, silver 
(with cost-sharing reduction (CSR) plan 
variations), and gold metal levels. This 
policy does not restrict issuers’ ability to 
offer non-standardized options. We 
anticipate differentially displaying these 
standardized options to allow 
consumers to compare plans based on 
differences in price and quality rather 
than cost-sharing structures. 

We are also finalizing policies relating 
to network adequacy for QHPs on the 
FFEs. We proposed, but are not 
finalizing, a minimum quantitative 
network adequacy threshold for each 
State. As States continue their work to 
implement the National Association of 
Insurance Commissioners’ (NAIC’s) 
Health Benefit Plan Network Access and 
Adequacy Model Act (NAIC Network 
Adequacy Model Act), we will continue 
to use the same quantitative time- 
distance standards in our review of 
plans for QHP certification on the FFEs, 
which we will detail in the annual 
Letter to Issuers, which we are issuing 
in final form concurrently with this 
final rule. We are finalizing our 
proposed policy regarding standardized 
categorization of network breadth for 
QHPs on the FFEs on HealthCare.gov. 
We are also finalizing two provisions to 
address provider transitions in the FFE 
and a standard for all QHPs governing 
cost sharing that would apply in certain 
circumstances when an enrollee 
receives essential health benefit (EHB) 
provided by an out-of-network ancillary 
provider at an in-network setting. 

We discuss the authority for FFEs to 
continue to select QHPs based on 
meeting the interests of qualified 
individuals and qualified employers. 
We will use this authority to strengthen 
oversight as needed in the short term. 

We also seek to improve consumers’ 
ability to make choices regarding health 
insurance coverage by ensuring they 
receive high-quality assistance in their 
interactions with the Exchange. For 
example, this final rule amends program 
requirements for Navigators, certain 
non-Navigator assistance personnel, and 
certified application counselors. These 
amendments will require FFE 
Navigators to assist consumers with 
certain post-enrollment and other issues 
beginning in 2018, require all 
Navigators to provide targeted 
assistance to underserved or vulnerable 
populations, and require Navigators and 
non-Navigator assistance personnel to 
complete training prior to conducting 
outreach and education activities. We 
are also amending our rules regarding 
the giving of gifts by Navigators, certain 
non-Navigator assistance personnel, and 
certified application counselors. In 

VerDate Sep<11>2014 17:57 Mar 07, 2016 Jkt 238001 PO 00000 Frm 00003 Fmt 4701 Sfmt 4700 E:\FR\FM\08MRR2.SGM 08MRR2as
ab

al
ia

us
ka

s 
on

 D
S

K
3S

P
T

V
N

1P
R

O
D

 w
ith

 R
U

LE
S

A-84

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 153     



12206 Federal Register / Vol. 81, No. 45 / Tuesday, March 8, 2016 / Rules and Regulations 

2 Before enactment of the Affordable Care Act, the 
Health Insurance Portability and Accountability Act 
of 1996 amended the PHS Act (formerly section 
2711) to generally require guaranteed availability of 
coverage for employers in the small group market. 

addition, we are finalizing our proposal 
that certified application counselor 
designated organizations will be 
required to submit data and information 
related to the organization’s certified 
application counselors, upon the 
request of the Exchanges in which they 
operate. 

In addition, this final rule takes 
several steps to increase transparency. 
This rule finalizes provisions to 
enhance the transparency of rates in all 
States and the effectiveness of the rate 
review program. 

This rule also establishes dates for the 
individual market annual open 
enrollment period for future benefit 
years. For 2017 and 2018, we will 
maintain the same open enrollment 
period we adopted for 2016—that is, 
November 1 of the year preceding the 
benefit year through January 31 of the 
benefit year, and for 2019 and later 
benefit years, we are establishing an 
open enrollment period of November 1 
through December 15 of the year 
preceding the benefit year. The rule also 
finalizes two narrow changes to the 
Exchange re-enrollment hierarchy, 
prioritizing re-enrollment into silver 
plans, and providing Exchanges with 
the flexibility to re-enroll consumers 
into plans of other Exchange issuers if 
the consumer is enrolled in a plan from 
an issuer that does not have another 
plan available for re-enrollment through 
the Exchange. 

We summarize input we have 
received on whether special enrollment 
periods are being appropriately 
provided, and discuss our plans to 
conduct an assessment of special 
enrollment periods granted to 
consumers through the FFEs. We are 
also codifying a number of Exchange 
policies relating to exemptions in order 
to provide certainty and transparency 
around these policies for all 
stakeholders. 

We are finalizing our proposals for the 
risk adjustment program—in particular, 
we are finalizing our introduction of 
preventive services into the 
methodology, and our calculation of 
model coefficients based on the 2012, 
2013, and 2014 MarketScan claims data. 
This final rule also amends the risk 
corridors provisions related to the 
reporting of allowable costs. 

In addition to provisions aimed at 
stabilizing premiums, we are finalizing 
several provisions related to cost 
sharing. First, we are finalizing the 
premium adjustment percentage for 
2017, which is used to set the rate of 
increase for several parameters detailed 
in the Affordable Care Act, including 
the maximum annual limitation on cost 
sharing for 2017. We are also finalizing 

the maximum annual limitations on cost 
sharing for the 2017 benefit year for 
cost-sharing reduction plan variations. 
We also finalize standards for stand- 
alone dental plans (SADPs) related to 
the annual limitation on cost sharing, 
and standards related to third party 
payments for premiums and cost 
sharing made on behalf of enrollees by 
Federal, State, and local governments; 
Ryan White HIV/AIDS programs; and 
Indian tribes, tribal organizations, or 
urban Indian organizations. 

We finalize several improvements that 
seek to ensure consumers have access to 
affordable, high-quality health care 
coverage. We are amending 
requirements for QHPs, including 
essential community providers (ECPs) 
and meaningful difference 
requirements. This rule also contains 
technical amendments to QHP issuer 
oversight provisions. This rule includes 
amendments to further strengthen the 
patient safety requirements for QHP 
issuers offering coverage through 
Exchanges. 

For consumers purchasing coverage 
through the Small Business Health 
Options Program (SHOP), we finalize a 
new ‘‘vertical choice’’ model for 
Federally-facilitated SHOPs for plan 
years beginning on or after January 1, 
2017, under which employers would be 
able to offer qualified employees a 
choice of all plans across all available 
actuarial value levels of coverage from 
a single issuer. States with a Federally- 
facilitated Small Business Health 
Options Program (FF–SHOP) will have 
the opportunity to recommend that 
vertical choice not be implemented in 
their State, and SBEs relying on the FF– 
SHOP eligibility and enrollment 
platform will be able to choose not to 
have vertical choice implemented in 
their State. 

We also finalize adjustments to our 
programs and rules, as we do each year, 
so that our rules and policies reflect the 
latest market developments. We finalize 
the following changes and clarifications 
to the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) and 
Affordable Care Act health insurance 
reform requirements. We revise the 
definitions of small employer and large 
employer to bring them into 
conformance with the Protecting 
Affordable Coverage for Employees Act 
(Pub. L. 114–60). We also finalize 
provisions to ensure that a network plan 
in the small group market with a limited 
service area can be appropriately rated 
for sale based on geography. Lastly, we 
finalize some of the proposed provisions 
regarding the application of the 
actuarial value (AV) and single risk pool 

provisions to student health insurance 
coverage. 

II. Background 

A. Legislative and Regulatory Overview 

The Patient Protection and Affordable 
Care Act (Pub. L. 111–148) was enacted 
on March 23, 2010. The Health Care and 
Education Reconciliation Act of 2010 
(Pub. L. 111–152), which amended and 
revised several provisions of the Patient 
Protection and Affordable Care Act, was 
enacted on March 30, 2010. In this final 
rule, we refer to the two statutes 
collectively as the Affordable Care Act. 

Subtitles A and C of title I of the 
Affordable Care Act reorganized, 
amended, and added to the provisions 
of part A of title XXVII of the Public 
Health Service Act (PHS Act) relating to 
group health plans and health insurance 
issuers in the group and individual 
markets. 

Section 2701 of the PHS Act, as added 
by the Affordable Care Act, restricts the 
variation in premium rates charged by a 
health insurance issuer for non- 
grandfathered health insurance coverage 
in the individual or small group market 
to certain specified factors. The factors 
are: Family size, rating area, age, and 
tobacco use. 

Section 2701 of the PHS Act operates 
in coordination with section 1312(c) of 
the Affordable Care Act. Section 1312(c) 
of the Affordable Care Act generally 
requires a health insurance issuer to 
consider all enrollees in all health plans 
(except for grandfathered health plans) 
offered by such issuer to be members of 
a single risk pool for each of its 
individual and small group markets. 
States have the option to merge the 
individual market and small group 
market risk pools under section 
1312(c)(3) of the Affordable Care Act. 

Section 2702 of the PHS Act, as added 
by the Affordable Care Act, requires 
health insurance issuers that offer 
health insurance coverage in the group 
or individual market in a State to offer 
coverage to and accept every employer 
and individual in the State that applies 
for such coverage unless an exception 
applies.2 

Section 2703 of the PHS Act, as added 
by the Affordable Care Act, and sections 
2712 and 2741 of the PHS Act, as added 
by HIPAA and codified prior to the 
enactment of the Affordable Care Act, 
require health insurance issuers that 
offer health insurance coverage in the 
group or individual market to renew or 
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11 Winkleman, Ross and Syed Mehmud. ‘‘A 
Comparative Analysis of Claims-Based Tools for 

Health Risk Assessment.’’ Society of Actuaries (Apr. 2007), available at https://www.soa.org/research/
research-projects/health/hlth-risk-assement.aspx. 

TABLE 7—COST-SHARING REDUCTION ADJUSTMENT 

Household income Plan AV 
Induced 

utilization 
factor 

Silver Plan Variant Recipients 

100–150% of FPL ....................................................................... Plan Variation 94% ..................................................................... 1.12 
150–200% of FPL ....................................................................... Plan Variation 87% ..................................................................... 1.12 
200–250% of FPL ....................................................................... Plan Variation 73% ..................................................................... 1.00 
>250% of FPL ............................................................................ Standard Plan 70% .................................................................... 1.00 

Zero Cost-Sharing Recipients 

<300% of FPL ............................................................................ Platinum (90%) ........................................................................... 1.00 
<300% of FPL ............................................................................ Gold (80%) ................................................................................. 1.07 
<300% of FPL ............................................................................ Silver (70%) ................................................................................ 1.12 
<300% of FPL ............................................................................ Bronze (60%) ............................................................................. 1.15 

Limited Cost-Sharing Recipients 

>300% of FPL ............................................................................ Platinum (90%) ........................................................................... 1.00 
>300% of FPL ............................................................................ Gold (80%) ................................................................................. 1.07 
>300% of FPL ............................................................................ Silver (70%) ................................................................................ 1.12 
>300% of FPL ............................................................................ Bronze (60%) ............................................................................. 1.15 

e. Model Performance Statistics 
(§ 153.320) 

To evaluate the model’s performance, 
we examined its R-squared and 
predictive ratios. The R-squared 
statistic, which calculates the 
percentage of individual variation 
explained by a model, measures the 
predictive accuracy of the model 
overall. The predictive ratios measure 
the predictive accuracy of a model for 
different validation groups or 

subpopulations. The predictive ratio for 
each of the HHS risk adjustment models 
is the ratio of the weighted mean 
predicted plan liability for the model 
sample population to the weighted 
mean actual plan liability for the model 
sample population. The predictive ratio 
represents how well the model does on 
average at predicting plan liability for 
that subpopulation. A subpopulation 
that is predicted perfectly would have a 
predictive ratio of 1.0. For each of the 
HHS risk adjustment models, the R- 

squared statistic and the predictive ratio 
are in the range of published estimates 
for concurrent risk adjustment 
models.11 Because we are blending, that 
is to mean, averaging, the coefficients 
from separately solved models based on 
MarketScan 2012, 2013, and 2014 data, 
we are publishing the R-squared statistic 
for each model and year separately to 
verify their statistical validity. The R- 
squared statistic for each model is 
shown in Table 8. 

TABLE 8—R-SQUARED STATISTIC FOR HHS RISK ADJUSTMENT MODELS 

Risk adjustment model 
R-Squared statistic 

2012 2013 2014 

Platinum Adult .............................................................................................................................. 0.3905 0.3790 0.3610 
Platinum Child .............................................................................................................................. 0.2669 0.2518 0.2341 
Platinum Infant ............................................................................................................................. 0.2848 0.3223 0.3089 
Gold Adult .................................................................................................................................... 0.3865 0.3746 0.3558 
Gold Child .................................................................................................................................... 0.2621 0.2467 0.2288 
Gold Infant ................................................................................................................................... 0.2826 0.3204 0.3069 
Silver Adult ................................................................................................................................... 0.3828 0.3707 0.3512 
Silver Child ................................................................................................................................... 0.2576 0.2422 0.2241 
Silver Infant .................................................................................................................................. 0.2812 0.3191 0.3054 
Bronze Adult ................................................................................................................................ 0.3808 0.3686 0.3488 
Bronze Child ................................................................................................................................ 0.2554 0.2400 0.2218 
Bronze Infant ............................................................................................................................... 0.2812 0.3190 0.3052 
Catastrophic Adult ....................................................................................................................... 0.3807 0.3685 0.3488 
Catastrophic Child ....................................................................................................................... 0.2554 0.2400 0.2218 
Catastrophic Infant ....................................................................................................................... 0.2812 0.3190 0.3052 

f. Overview of the Payment Transfer 
Formula (§ 153.320) 

We did not propose to alter our 
payment transfer methodology. Plan 

average risk scores will continue to be 
calculated as the member month- 
weighted average of individual enrollee 
risk scores. We defined the calculation 
of plan average actuarial risk and the 

calculation of payments and charges in 
the Premium Stabilization Rule. In the 
2014 Payment Notice, we combined 
those concepts into a risk adjustment 
payment transfer formula. Risk 
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adjustment transfers (payments and 
charges) will be calculated after issuers 
have completed risk adjustment data 
reporting. The payment transfer formula 
includes a set of cost adjustment terms 
that require transfers to be calculated at 
the geographic rating area level for each 
plan (that is, HHS will calculate two 
separate transfer amounts for a plan that 
operates in two rating areas). 

The payment transfer formula is 
designed to provide a per member per 
month (PMPM) transfer amount. The 
PMPM transfer amount derived from the 
payment transfer formula would be 
multiplied by each plan’s total member 
months for the benefit year to determine 
the total payment due or charge owed 
by the issuer for that plan in a rating 
area. 

Comment: Commenters requested that 
administrative expenses be removed 
from the calculation of the statewide 
average premium. A commenter 
suggested that amending the transfer 
formula by eliminating administrative 
costs from the statewide average 
premium would make it ‘‘benefit cost 
based.’’ A commenter suggested that 
HHS consider basing the payment 
transfer on a portion of State average 
premium—namely, the portion 
representing the sum of claims, claims 

adjustment expenses, and taxes that are 
calculated on premium after risk 
adjustment transfers, by using a 
specified percentage of State average 
premiums. The commenter suggested 
the specified percentage could be 
determined based on data submitted by 
issuers on the Unified Rate Review 
Template (URRT) for the portion of 
premium needed for claims and on data 
from financial reporting statements for 
claim adjustment expenses and relevant 
taxes as a percent of premium and could 
vary by State or market. Some 
commenters opposed the use of the 
statewide average premium because it 
disadvantages issuers with below 
average premiums. Commenters 
requested that 2014 and later risk 
adjustment transfers for all plans with 
below average premiums in a State be 
calculated using the plans’ own average 
premium amount or average claims cost, 
so that efficient plans are not penalized 
using the Statewide average premium. 
Commenters requested use of a ‘‘care 
coordination factor’’ in the risk transfer 
formula, and stated that risk adjustment 
results are distorted by regional biases, 
risks, and coding and demographic 
differences. One commenter 
recommended that risk scores be 
compared to other scores in the same 

geographic region, not to State averages, 
to avoid regional biases and to permit a 
fairer and more accurate comparison. 

Response: We did not propose 
changes to the transfer formula, and 
therefore, are not addressing comments 
that are outside the scope of this 
rulemaking. We may be able to evaluate 
geographic differences in the future if 
we obtain enrollee-level data for future 
recalibrations—a topic that we also 
intend to discuss in the White Paper 
and at the March 31, 2016 risk 
adjustment conference. 

(1) Overview of the Payment Transfer 
Formula 

Although we did not propose to 
change the payment transfer formula 
from what was finalized in the 2014 
Payment Notice (78 FR 15430 through 
15434), we believe it is useful to 
republish the formula in its entirety, 
since, as noted above, we are 
recalibrating the HHS risk adjustment 
model. Transfers (payments and 
charges) will be calculated as the 
difference between the plan premium 
estimate reflecting risk selection and the 
plan premium estimate not reflecting 
risk selection. As finalized in the 2014 
Payment Notice, the HHS risk 
adjustment payment transfer formula is: 

Where: 
PĀs = State average premium; 
PLRSi = plan i’s plan liability risk score; 
AVi = plan i’s metal level AV; 
ARFi = allowable rating factor; 
IDFi = plan i’s induced demand factor; 
GCFi = plan i’s geographic cost factor; 
si = plan i’s share of State enrollment. 

The denominator is summed across all 
plans in the risk pool in the market in 
the State. 

The difference between the two 
premium estimates in the payment 
transfer formula determines whether a 
plan pays a risk transfer charge or 
receives a risk transfer payment. Note 
that the value of the plan average risk 
score by itself does not determine 
whether a plan would be assessed a 
charge or receive a payment—even if the 
risk score is greater than 1.0, it is 
possible that the plan would be assessed 
a charge if the premium compensation 
that the plan may receive through its 
rating practices (as measured through 
the allowable rating factor) exceeds the 
plan’s predicted liability associated 
with risk selection. Risk adjustment 
transfers are calculated at the risk pool 

level, and catastrophic plans are treated 
as a separate risk pool for purposes of 
risk adjustment. 

g. State-Submitted Alternate Risk 
Adjustment Methodology 

We are not recertifying the alternate 
State methodology for use in 
Massachusetts for 2017 risk adjustment. 
Massachusetts and HHS will begin the 
transition that will allow HHS to 
operate risk adjustment in 
Massachusetts in 2017. HHS will 
operate risk adjustment in all States for 
the 2017 benefit year. 

h. Risk Adjustment User Fee 
(§ 153.610(f)) 

As noted above, if a State is not 
approved to operate or chooses to forgo 
operating its own risk adjustment 
program, HHS will operate risk 
adjustment on the State’s behalf. As 
described in the 2014 Payment Notice, 
HHS’s operation of risk adjustment on 
behalf of States is funded through a risk 
adjustment user fee. Section 
153.610(f)(2) provides that an issuer of 
a risk adjustment covered plan with the 

meaning of § 153.20 must remit a user 
fee to HHS equal to the product of its 
monthly enrollment in the plan and the 
per enrollee per month risk adjustment 
user fee specified in the annual HHS 
notice of benefit and payment 
parameters for the applicable benefit 
year. 

OMB Circular No. A–25R establishes 
Federal policy regarding user fees, and 
specifies that a user charge will be 
assessed against each identifiable 
recipient for special benefits derived 
from Federal activities beyond those 
received by the general public. The risk 
adjustment program will provide special 
benefits as defined in section 6(a)(1)(b) 
of Circular No. A–25R to issuers of risk 
adjustment covered plans because it 
will mitigate the financial instability 
associated with potential adverse risk 
selection. The risk adjustment program 
also will contribute to consumer 
confidence in the health insurance 
industry by helping to stabilize 
premiums across the individual and 
small group health insurance markets. 

In the 2016 Payment Notice, we 
estimated Federal administrative 
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expenses of operating the risk 
adjustment program to be $1.75 per 
enrollee per year, based on our 
estimated contract costs for risk 
adjustment operations. For the 2017 
benefit year, we proposed to use the 
same methodology to estimate our 
administrative expenses to operate the 
program. These contracts cover 
development of the model and 
methodology, collections, payments, 
account management, data collection, 
data validation, program integrity and 
audit functions, operational and fraud 
analytics, stakeholder training, and 
operational support. To calculate the 
user fee, we divided HHS’s projected 
total costs for administering the risk 
adjustment programs on behalf of States 
by the expected number of enrollees in 
risk adjustment covered plans (other 
than plans not subject to market reforms 
and student health plans, which are not 
subject to payments and charges under 
the risk adjustment methodology HHS 
uses when it operates risk adjustment 
on behalf of a State) in HHS-operated 
risk adjustment programs for the benefit 
year. 

We estimated that the total cost for 
HHS to operate the risk adjustment 
program on behalf of States for 2017 
would be approximately $52 million, 
and that the risk adjustment user fee 
would be $1.80 per enrollee per year. 
We stated that the risk adjustment user 
fee contract costs for 2017 include costs 
related to 2017 risk adjustment data 
validation, and are slightly higher than 
the 2016 contract costs because some 
contracts were rebid. We do not 
anticipate that Massachusetts’ decision 
to use the Federal risk adjustment 
methodology will substantially affect 
the risk adjustment user fee rate for 
2017. 

Comment: One commenter strongly 
supported the assessment of a higher 
risk adjustment user fee to support the 
RADV program. Another commenter 
requested transparency for the user fee 
rate and that HHS consider less costly 
alternatives. One commenter expressed 
concern over the risk adjustment user 
fee proposal since HHS collected 
increased user fees accounting for 2014 
risk adjustment data validation in 2016 
but delayed 2014 risk adjustment data 
validation. This commenter 
recommended that HHS use those 
increased fees to pay for risk adjustment 
data validation in 2017 and decline to 
increase user fees for 2017 risk 
adjustment. 

Response: In response to the comment 
regarding risk adjustment data 
validation costs, we re-examined all 
assumptions that went into the 
calculation of the risk adjustment user 

fee. First, we determined that our 
expected contract costs for 2017 risk 
adjustment are lower than anticipated, 
currently estimated at approximately 
$24 million. Then, we looked at the 
enrollment assumptions we were using 
to calculate the previous benefit year 
user fees. Because we now have actual 
2014 risk adjustment enrollment, we 
were able to base expected 2017 
enrollment on projected member month 
enrollment rather than total enrollees. 
We are revising the risk adjustment user 
fee to reflect lower contract costs for the 
2017 benefit year and more accurate 
enrollment projections. Therefore, we 
are finalizing the 2017 risk adjustment 
user fee at $1.56 per enrollee per year, 
or $0.13 PMPM. 

3. Provisions and Parameters for the 
Transitional Reinsurance Program 

The Affordable Care Act directs that 
a transitional reinsurance program be 
established in each State to help 
stabilize premiums for coverage in the 
individual market from 2014 through 
2016. In the 2014 Payment Notice, we 
expanded on the standards set forth in 
subparts C and E of the Premium 
Stabilization Rule and established the 
reinsurance payment parameters and 
uniform reinsurance contribution rate 
for the 2014 benefit year. In the 2015 
Payment Notice, we established the 
reinsurance payment parameters and 
uniform reinsurance contribution rate 
for the 2015 benefit year and certain 
oversight provisions related to the 
operation of the reinsurance program. In 
the 2016 Payment Notice, we 
established the reinsurance payment 
parameters and uniform reinsurance 
contribution rate for the 2016 benefit 
year and certain clarifying provisions 
related to the operation of the 
reinsurance program. 

a. Decreasing the Reinsurance 
Attachment Point for the 2016 Benefit 
Year 

Section 1341(b)(2)(B) of the 
Affordable Care Act directs the 
Secretary, in establishing standards for 
the transitional reinsurance program, to 
include a formula for determining the 
amount of reinsurance payments to be 
made to non-grandfathered, individual 
market issuers for high-risk claims that 
provides for the equitable allocation of 
funds. In the Premium Stabilization 
Rule (77 FR 17228), we provided that 
reinsurance payments to issuers of 
reinsurance-eligible plans will be made 
for a portion of an enrollee’s claims 
costs paid by the issuer (the coinsurance 
rate) that exceeds an attachment point 
(when reinsurance would begin), subject 
to a reinsurance cap (when the 

reinsurance program stops paying 
claims for a high-cost individual). The 
coinsurance rate, attachment point, and 
reinsurance cap together constitute the 
uniform reinsurance payment 
parameters. 

We provided in the 2015 Payment 
Notice (79 FR 13777) that HHS will use 
any excess contributions for reinsurance 
payments for a benefit year by 
increasing the coinsurance rate for that 
benefit year up to 100 percent before 
rolling over any remaining funds in the 
next year. In the proposed rule, we 
proposed that if any contribution 
amounts remain after calculating 
reinsurance payments for the 2016 
benefit year (and after HHS increases 
the coinsurance rate to 100 percent for 
the 2016 benefit year), HHS would 
decrease the 2016 attachment point of 
$90,000 to pay out any remaining 
contribution amounts to issuers of 
reinsurance-eligible plans in an 
equitable manner for the 2016 benefit 
year. 

We received numerous comments in 
support of this proposal and are 
finalizing this provision as proposed. 

Comment: One commenter stated that 
changing the reinsurance payment 
parameters at the end of the program— 
instead of identifying and updating the 
parameters in earlier benefit years as 
current information is available—would 
be disruptive. The commenter stated 
that this proposal would cause 
disruption for States that exercised the 
option to create supplemental 
reinsurance programs and that need to 
set uniform reinsurance payment 
parameters. 

Response: The final 2016 reinsurance 
coinsurance rate and attachment point, 
which would reflect a potential increase 
in coinsurance rate from 50 to 100 
percent and a potential decrease in the 
attachment point from $90,000 to an 
amount that pays out remaining 
contributions in an equitable manner, 
will not be set until HHS confirms the 
total amount of contributions available 
and reinsurance payment requests for 
the 2016 benefit year. HHS understands 
that no State-operated reinsurance 
program established supplemental 
reinsurance payment parameters under 
§§ 153.220(d) and 153.232 and therefore 
no States will be affected by this 
provision. We believe that expending all 
remaining reinsurance contribution 
funds as payments for the 2016 benefit 
year will support the reinsurance 
program’s goals of promoting 
nationwide premium stabilization and 
market stability in the early years of 
Exchange operations while providing 
issuers with incentives to continue to 
effectively manage enrollee costs. 
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DEPARTMENT OF HEAL TH AND 
HUMAN SERVICES 

45 CFR Parts 144, 146, 147, 148, 153, 
154, 155, 156, 157, and 158 
[CMs-9934-F; CMS-9933-F] 

RIN 0938-AS95, RIN 0938-AS87 

Patient Protection and Affordable Care 
Act; HHS Notice of Benefit and 
Payment Parameters for 2018; 
Amendments lo Special Enrollment 
Periods and the Consumer Operated 
and Oriented Plan Program 

AGENCY: Conlors for Modicoro & 
Medicaid Services (CMS), HHS. 
ACTION: Finni ruin. 

SUMMARY: This rinal rulu sets forth 
payrnunl paramoll'r~ and pro\·i.,ion., 
rnlalml lo tlw risk adjustment program: 
cost-shuring purarnuters uncl Lnsl­
sharing rmlut t ions; und ust•r fuus for 
Fedorallv-rm.ilitatud ExLlianges and 
Stnle·basecl E:.:changus on the Feclural 
plntform. It nlso providus additionul 
guidnm.u rnlating lo standardizucl 
options; qunlifiod health plans: 
< onsumor nss!stnnce tools, network 
ndequnt.y: tho Smull llusinuss Health 
Options Programs; stund-alone dental 
plans: foir health insurance promiums. 
guaranteed uvnilnbility and guurnnteocl 
rcncwnbility; the medical loss ratio 
program: chgibility and enrollment: 
appeuls: consumer·operntcd and 
oriented plans: special enrollment 
poriods: und othor related topics. 
DATES: Tlrnsc regulutions are effective 
January '17, 2017. 
FOR FURTHER INFORMATION CONTACT: 

Jeff Wu, (301} 492-4305, Lindsey 
Murtagh. (301) 492-4106, or Michello 
Koltov. (301) 492-4225 for gcncrul 
information. 

Lisu Cuozzo, (410) 786-1746, for 
mattnrs related to foir he11llh insuruncu 
premiums, gunruntcmcl renuwnbilily. nncl 
single risk pool. 

Kelly Drury, (410) 786-0558, or 
Krutika Amin, (301) 492-5153, for 
mutters related lo risk adjustment. 

Adriunne Pallerson, (410) 760-0680, 
for molters related to scqueslrution, risk 
adjustment data validation 
discrepancies, nnd administrolivo 
appeals. 

Emily Ames. (301) 492-4246. for 
mutturs rnlate d lo l11ng11age nccuss. 

Dono Krohn. (301) 492-4412, for 
maltcrs related to periodic dula 
matching, redcterminalions of advance 
payme nts or the premium tux credit, 
and a ppeals. 

Rochel Arguello, (301) 492-4263, for 
matters rclotcd lo Exchange special 
enrollment periods. 

Jnck Lavelle. (202) 631- 2971, for 
mailers reluted lo pmmium pnymont, 
hilling, and turminotions clue Lo fraud. 

Christello Jong, (410) 786- 8438, for 
mallers related lo the Small Business 
Health Options Program (SHOP). 

Krutiko Amin, (301) 492- 5153, for 
molters rolotcd to the Federallv· 
foci I it a led Exchange user ree .• 

Leighu llusini , (301) 492-4380, for 
molters rclnted to mid·year wilhdrowols, 
.md othur slandnrds for QHP issuers. 

lelnnz Koshefipour, (301) 492-4376, 
for molters rclolcd lo standardized 
options. 

Rebecc11 Zimmerm11nn. (301) 492-
43961 for mullers rolulud lo stand-alone 
dental plans. 

Jacoti Schnur, (410) 786- 7703, for 
mailers rolatcd lo QI IP issuer oversight 
and direct enrollment. 

Allison Yadsko, (410) 786-1740, fo1 
111.1lturs related lo levols or coverugu und 
actuarial v.iluu. 

Pat Meisel, (410) 786- 1917, for 
molters related lo cost-sharing 
reductions. reconc:iliation or the cost· 
sharing reduction portion or advance 
payments discrcpnncies, and tho 
premium adjustment percentage. 

Kevin Kendrick. (301) 492-4134, for 
rn.ilters relatucl lo consumer·operated 
and orienled plans. 

Chrislina Whitefield, (301) 492-4172. 
for mailers related to tho medico) loss 
ratio progrum. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 
I. Ex1-<:utivu Summurv 
II. 111 IS Notice of Dcncnt nnd Payment 

l'antmeters for 20111 
t\. But kgruunrl 
! . LO!lislotlvc ond Rcgulntory Overview 
2. Stukohuhlur Consultntion 111111 Input 
3. StruLluro of f'lnal Ruh: 
D. Provisions of the final HHS Notice of 

Bunufit und Pnvmt•nt Purumuturs for 2018 
1. l'ort !H-Roq\1irements Reloting to 

l·lu•1h h !nsuronco Coverage 
2. l'urt 146-Ruquirumonts for the Group 

! leu!th Insurance Market 
3. P11rt t 47-Hunlth lnsurum u Ruforrn 

Requlrumcnls for tho Group un d 
lndividunl Heulth lnsurnncu Murkots 

4. Purl Hll-Rc11uiru111cnts for thu 
lndividuul llcahh tnsurunco Murkut 

5. Pnrt 152-Prtt·Exl~ting Condition 
lnsuruncu Pinn Program 

b. 1'11rl 153-Stundnrds f{e!nted to 
Rninsurunw. Risk Corridors, und Risk 
Adjustment Under tho Affordable Care 
Al.I 

7. l'urt 15~-Hunlth !usurunw !s.~uur Rnlt! 
!ncrcnses: Disclosure ond Hoviow 
Rm111irumonts 

II. Pnrt 155-Ex• hnngo E~tnblishrnunt 
Stnndurds 111111 Othur Ruletud Stnndnrd• 
Under the Affordublu Cnru Ar t 

!J, Part 156- 1 luulth lnsurunr c Is suer 
Stnndnrrls Unrlur the Afford11hlu Cnrn 
Act, lnduding Stnndnrds Related tu 
faLhungus 

10. Port 157-Employur lntcrnctions With 
Exchnngos nnd SHOP PnrtiLipution 

11 . Part 1511-lssuer Uso of Premium 
Revenue: Reporting and Rebate 
Requirements 

Ill. Amendments to Specinl Enrollment 
Pur!orls 11111! thu Cnnsumur Opurnll!ll untl 
Orientud Pinn l'rogrum 

A. Background 
1. Legislative and Regulatory Overview 
2. Slakeholder Consultution nnd Input 
:i. Strm:hm: of Fi nu I Ruic 
B. Provisions nf tho Amundmonts to 

SpL-clul Enrollmcnl Periods and the 
Consumer Operated and Oriented !'Ion 
Progrnm 

\. Spedul Enrollmunt Puriuds 
2. CO-OP Progrum 
3. Risk Adjustmunt 

IV. Waiver of Dclov In Effective Dato 
V, Collection of lnformution Requ!remonts 

A. ICRs l{egardlng Upland of Risk 
Adjustmunt Dutu 

B. ICRs RL'gnrding Dnln Vnlidn1ion 
lfoquircments Whon I II IS Operates Risk 
Adjustment 

C. ICR Regarding the lnlerirn and Finni 
Discropuncy Rupnrting Prui:ussus for Risk 
Adjustment Oulu Vnlldatlon When !-!HS 
Oporntes msk Adjustment 

D. JCR Regarding Standardized Options In 
SDE-FPs 

E. !CR Regnr1lin11 Difforontinl Oisp!uy of 
Standardized Options on the Web Situs 
of Agents und Brokers and Q!-!P lssuors 

f'. !CR Regarding Ability of States to Permit 
Agents and Drokurs To Assist Quulilied 
lndivldunl~. Qunlifiud Employers, ur 
Quulified Employocs Enrolling in QHPs 

G. ICRs Regarding Standards for Ill-IS· 
Approved Vendors To Perform Audits of 
Agents nnd Drokcrs Participating in 
Dlrocl Enrollment 

I!. ICH !fognrding Eligibility Slandords 
I. JCR Regarding Ellglblllty 

Hodetermlnatlons 
J. ICR Hegarding Termination of Cxchange 

Enrollment or Coverage 
K. !CR Regarding QI IP Issuer Request for 

Reconsidorntion 
L. !CR Regarding Notllicolion by Issuers 

Denied Ccrl!ficatlon 
M. !CR Regarding tho D!screpnnry 

Reporting Processes for the 
Ror.onciliutlon of tho Cost·Shnring 
Reduction Portion of Advnnro Puyments 

N. !CRs RL'gordtng Administrative Appeals 
0 . !CR Regarding Medical Loss Rntio 

VI. Rcgulntory lmpnct Analysis 
A. Slntemcnt of Need 
D. Overnl! Impact 
C. lmpuct Estimntcs of the Payment Notlro 

Pro\' lsions and Accounting Tob!o 
D. Regulatory A!tornntlves Considered 
E. Rcgulntory Flcxlb!l!ty Art 
f'. Unfundod Mnndntes 
G. Fudorul!sm 
H. Congrcssiunnl l~uview Ar t 

Acronyms and Abbruviations 
Tho Act Socio! Security Act 
Affordnblo Care Act Tho collertive term for 

tho l'nt!onl Protuclion 11111! Affordnblo Curu 
Act (Pub. L. 111-141!) and tho lienlth Cure 
and Education Reconciliation Act of l01 O 
(Pub. L. 111-152), us nmendud 
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by 14 percent lo occounl for tho 
proporlion of adminislrnlivc costs thut 
do nol vary with claims beginning for 
Lhe 20111 benofit year. 

Commtml: Numerous commentors 
supporlml removing a portion of 
adminislrutive expenses from lhe 
Statewide average premium for the 20111 
benefit year or for future benefit years. 
One commenter sought clarification 
rngnrding how thu exclusion of tlwsu 
expenses would be oporationuli:tcd 
across all issuers uniformly since each 
issuer hns its own expense assumptions. 
Other commenters suggested 
npprum:hos by which HHS could 
remove fixed administrative expenses 
from the Stutowide average premium in 
tho puymcnt transfer formula, including 
reducing the portion of administrative 
expenses from the Statewide average 
premium by 20 percent, tho umounl of 
non-claims costs, profit and taxes, the 
administrutivc expense amount reported 
through the Unified Role Review 
Tomplntcs (URRTs). or olhcr 
cntogorizatinn of fiXt?d ndministrnlive 
costs thal would result in only 
including claims. claims-related 
expenses and loxes in Lhe Statewide 
avernge premiums. Other commcnters 
1:1mmrally suppurtud rnducing Slnlewidu 
avuragu pmmium hy a Ont pnrcuntagu. 
As a wuv to renocl the elimination of 
udminis'trativo costs in the transfer 
formula. one commenter suggested that 
HHS multiplv the trans for amount by 
lhl' amount allowed 11~ adminislrntfvu 
costs in each State's MLR l.iws. Ono 
commenter requested that HHS consult 
the American Academy of Actuaries and 
move lo on approac h that rclici; on 
mnrkt•I avuragu costs or dnims 
l'X(lllrienrn nnd odd-on 11 dnimi.-ruh1tml 
ndjuslmont to nc Lnunt for aclminl ~trntivn 
c.osts th.it <-nn v.1rv with the Je,•cl of 
claims cxpuricncc. 

Ono commenter supported this 
proposnl beginning with the 201 f3 

Whurti. 
s. ~ ptun 1 s ~hnre of St111ewide enrollmunt in 

lhn m11rk111 In lhn rl •k pool: 
P, ~ Avorugt: prnmlum per mcmbor month of 

pion i 

benefit your ond requested HHS to 
rntronctivuly implement this polky for 
the 2014 and 2015 benefit year. 

One commenter did not support such 
nn udjustmunl to the Sl11towide overngu 
premium. noting that Lhorc is no easy 
way to make this adjustment without 
favoring some issuers and promoting 
gaming. Another commenter nskcd HHS 
to dulay this proposal for further study, 
nnd 11t:Cl!pt public. <-ommunt on thu 
impact or the inclusion of certain 
administrative costs ond profit in the 
Statewide average premium. One 
commenter suggcstud that an iterative or 
phasml-in 11ppro111 h could mitig11to 
concurns about tho accuracy or 
administrativu cost allocation 

RP-sponse: HHS will rcclu<.o thu 
Slatuwidc nvurngo prumium in the risk 
adjustment transrer l'ormula by a fixed 
rate of 14 percent beginning for the 2018 
benefit year, which we believe 
reasonnbly reflects the proportion of 
ndministrntivu costs thnt do not vary 
with c.luims. To derive this puramelor, 
we analyzed administrative and other 
non-claims cxpenscs (for example 
qunlily improvement expenses) in the 
MLR Annual Rnporting Form, nnd 
estimated, bv cat1Jgory, lhu extent to 
whi<-h thu llxpm1sus \'<lricd with claims. 
Wu compared those expenses to the 
lotnl costs thnt issuers finance through 
premiums, including claims, 
administrntive expenses, nnd tnxus, 
nelling out claims costs finunced 
through cost-sharing reduction 
poymcnls. We compared these expenses 
to totnl costs. rather thun directly to 
prmniums, to unsure thnt the estimated 
adminislrntive cost percentage was not 
distorted by under· or over-pricing 
during the years for which MLR dato arc 
available. Using this methodology, we 
determined that the mean 
administrative cost percentage is 14 
percent. We believe thot lhis percentage 
repwscnls the mean administrative cost 

1\ = (~(s, · P,)) • 0.86 

ii The Payment Transfer Formula 
Thu payment tmnsfor formula is 

unchangml from whnt wns finnlized in 
the 2014 Poyment Nolie!! (78 FR 15430 
through 15434), except with an 
adjustment lo romove a portion or 
administrative costs from the Statewide 
average premium, as discussed ubove. 

percentage in the individual and small 
group markets, and roproscnts n 
reasonnblc percenlnge of administrutivt' 
costs on which risk adjustment trnnsfors 
should not be calculoted. Below, we 
amend the cnlculntion or tho Slnh!wide 
overage premium to reflect average 
premiums in a risk pool. less 14 percent 
We have amended the definition of the 
Stale nvernge premium below to refle<-t 
this chnngc. Wo nre finnlizing this 
ndjustmcnt beginning for the 2018 
benefit year. However, wo arc not 
mnking this change for 2017 because 
issuers would not have Imel nn 
opportunity lo incorporate it into their 
mies for 2017. 

Comment: A few commenters 
requested that HHS use o plnn's own 
actunl ovcrngc premium instead of the 
Statewide average premium in the 
transfer formula. 

Response: We hnvo c.:onsiclr.rod tho 
USC of II pion's own premium instend or 
the Statewide overage premium. 
However, our analysis determined that 
this nppronch is likely to lend to 
substantial volntility in transfer results 
and even higher trnnsfcr chorgcs for 
low-risk low-premium plans. Under 
such an approach, high-risk, high­
prumium plnns would require even 
greater transfer payments; thus, low­
risk, low-premium plans would be 
required lo pay in an even higher 
percentage of their plen specific 
premiums in risk ndjuslment lrnn~for 
charges. In other words, the use or n 
plan's own premium docs not reduce 
risk adjustment charges for low-cost and 
low-risk issuers, given the budget 
neutrality of tho risk adjustmunt 
program. 

The revised formula for the 
cnlc:ulation of Statewide average 
premium beginning for the 2018 benefit 
year risk edjustment is: 

Transfers (payments and charges) will 
be calculated as tho difference between 
tho plan premium ostimalo reflecting 
risk selection ond the plan premium 
estimate nol reflecting risk seluction. A~ 
finalized in the 2014 Payment Notice, 
the HHS risk adjustment payment 
transfer formula is: 
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T; = [ PLRS; · lDFi · GCF; _ AV; · ARF1 • IDF; · GCF1 ] P. 
L;(si · PLRSi · IDF; · GCF,) L i(s; ·AV; · ARF; · IDF; · GCF;) ~ 

Whuru: 
I', = Stntl!widu nvuruge premium: 
Pl.RS, • plun f s plan liubi htv riHk Hcow: 
AV, • plun i's mutnl luvul AV. 
ARF, • hllownlile roting f.iclor, 
IDF ,. plnn 1 ~ indurnd domand f11t 1or; 
GCF1 • plan i 's geographic cost factor, 
s ~ plan is share of Statewido cnrullmcnt. 

The dcnominnlor is summed across 
all plans in the risk pool in the market 
in the Slate. 

The dirfercnrn botweon thu lwo 
pmmium estimates in the pnymcnt 
lransfor formula determines wholhur 11 
plan pays a risk odjustmunl c.hnrgn or 
rnc.c•ivc•s 11 risk arljuslmenl paymunl 
Noto that tho vnluu of the plan avcrag1• 
risk sc.orc by itself docs not determine 
whether a plun would be assessed a 
charge or receive n payment- even if the 
risk score 1s greater than 1.0, it is 
possible thnt the pion would be assessed 
o charge if the premium compensation 
thnt the plan moy receive through Its 
rnting (us measured through the 
ollownblc rating fnctor) exceeds the 
pion's predicted liability associated 
with risk selection. Risk adjustment 
trnnsfors arc calculotcd ot the risk pool 
level, and cotnslrophic plans ore treated 
as o separate risk pool for purposes of 
risk adjustment. 

This existing formula would be 
multiplied by the number of member 
months to determine the Iota) pnymcnl 
or c.hargu asse~sed with respect lo pl.in 
il\'crugc risk scores for a plan's 
geographic rating arc.i for thu market for 
tho Stnte nnd this pnymcnt or charge 
will be 11ddod to the transfer terms 
described above to account for tho costs 
of h igh·risk enrol Ices. 

Comment: A few commenturs noted 
that lhu budget neutrnlity of th1• risk 
adjustment progrnm lends to innduqu.110 
compensation for enrollees' risk and 
recommended o non-budget n.uutrnl risk 
ndjustmonl program as with Medicare 
Advontngc. Commenters nlso 
rocommondcd copping risk adjus tment 
chnrgcs if they exceed a certain percent 
of totnl premiums. applying issuer· 
specific caps wilh lower caps for 
smalll!r 1s~11ers , und nlso excluding 
1..nrriers \\ ith cxpurionco .111cl s ignificanl 
market shnre from risk odjustmcnt 11s 
these carrier~ may hnvc n sufficient 
scnlc lo mitigntc odvorse selection. One 
commenter requested additional risk 
score information nt the community· 
nnd Statu-luvcl to allow them lo make 
boner decisions. 

Response: In tho absence of additional 
funding for tho HHS-operated risk 

odjuslmont program, we continue to 
c11lculatu risk odjustment transfers in o 
buclgel neulral munncr and note that 
Medicare Port D risk adjustment 
transfers arc also colculolud in a budget 
neutral manner. We will not cup 
trnnsfors as u pcrwnt of premiums or by 
issuer size. as this woulcl nlso reduc.e 
lhr. nec:essury risk ndjustment payments 
for issuers with higher risk enrollees 
und thereby undermine the effectiveness 
of the risk mljustmcnt progrnm. We 
c:untimrn to evnluntu additionnl 
information wu may providu Stutes and 
issuers that would not result in sharing 
issuers· proprietary information. Lost 
vonr, we provided interim risk 
.uljustmunl reports for erodible States, as 
well us final State overages by risk pool, 
including risk scores, in an appendix to 
tho June 30 Summary Report. '"' 

(8) Risk Acljustmont Issuer Data 
Rcquiromunls (§ 153.610) 

In the 2014 Payment Notice, HHS 
established an approach for obtaining 
llw nec1?ss11ry clnta for reinsurance and 
risk adjustment c.nlculalions through n 
distributed doti1 collection model that 
prevented tho transfer of individuals' 
personally identifiable information [Pll). 
Under 'I 153.700, uach issuer must 
establish an EDGE server through which 
il provides HHS access to enrollmunt, 
claims, nnd encounter dnto. To 
safeguard enrollees' privacy. each issuer 
must u~tnblish n unique musked enrollee 
uluntifirntion number for uac:h cmrollec, 
.ind mav nol includt• Pll in such masked 
enrollee id1H1tification number. Under 
the EDGE server approach issuers 
c urrently provide plan·lovcl dato to 
HHS. 

The lnc:k of more granular dotn under 
lhis nppronch limits HHS's ability to usu 
data from risk adjustment covered plans 
to impro\'O lhu risk adjustment model 
recalibration. As wn disl ussud in the 
Whitu Pnpur, ncc:uss lo unrollou-lovul 
dala with moskccl cnrolll!l! IDs would 
permit HHS to rurnlibmtn tho risk 
adjustrnunt mod!!l using 111,l11<1l dntn 
rrum issm!Ts' individual und small 
grnup populations. us opposed tu tho 
Marl..otScan '" c:ommcrciol dotnbaso that 
approxunutus individual and small 
group mnrkct populntions , while 
continuing to snfcguarcl the privacy and 
security or protected health information 

Jn Appurulix In I ho Jun11 :m Su1trn11try Ru1>url. 
Avnilnhlu ul hlljl.'l:/lu·1rw r·111s.y1wlCCIJCJIP1ugn1111.1t · 
m11l·luilr'ulivmi/Pmmi11m•'>iul1ilizulitm·Pmsn11md 
nmr11lmu/,-f ApJ1tmtllx 0 t\• lu·/u11n·30·20 1 fl·llt\ -rmd· 
11/0 1!11j11Jr1·!iCll ·IJl!:WIG xl•x. 

(PHI). Therefore, beginning as soon os 
tho 2019 bcnufit yunr, while maintaining 
the underlying gouls or the distributed 
data approach, including information 
privacy and security, we proposed to 
recalibrate tho risk adjustment model 
using masked. cnrollco· lcvcl EDGE 
survcr data from tho 2016 bunufit yenr. 
A soporotc report would be run on 
issuers' EDGE servers lo access sole<.t 
data clements in the enrollee, medical 
clolm, pharmacy claim and 
supplemental diagnosis files. with 
masked clements for enc.h of enrollee ID, 
plan/issuer ID, rating areo, and State. 
This approach would allow for the 
creation of o masked, enrollce·lovcl 
dolosot, avoiding, for example, the 
collection of informnlion suc.h as tho 
enrollee ID. the pion ID, Lhe issuer ID. 
rating orco, Stole, or the EDGE server 
from which the data was extracted. HHS 
would provide adclitionol information 
regnrding thu data ulemunts it would 
1..0llect nnd tho rnlated proc.oss 
considerations in future guidance. 

HHS would use the dntuset to 
ruc11libmtc tho risk udjustmunt model 
and inform development of the AV 
Calculotor ond Methodology, which 
HHS releases annually, to describe how 
issuers of non-grandfathered health 
plans in the individual ond small group 
markets arc Lo cal cu Joto AV for purposes 
of determining metal levels. We also 
believed the data could ho o valuoblo 
source for calibroting other HHS 
programs in the individual ond small 
group markets and creating o public use 
file lo help governmental entities and 
independent researchers better 
understand these markets. Arter fully 
considering the comments received, wo 
arc finalizing our proposal lo extract 
and use tho EDGE server data in this 
manner lo help update the risk 
adjustment methodology and tho AV 
Calculator, which we aim to do for the 
2019 benefit year. Wu will also consider 
using these dotu in thu ruturn for 
calibrating other HHS programs in tho 
individual ond small group markets and 
creating n public use file. 

We bolicvo that our approuc.h 
duscribcd ubove, which minimize~ the 
burden for issuers by only requiring 
them to execute o new EDGE command 
for the report to be run on their EDGE 
servers, permits important 
improvements to the HHS-operated risk 
adjustment progrnm while continuing to 
safeguard privacy and security. We ore 
finalizing the cnrollcc-luvcl dntn 
collection os proposed. 

009638 

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 160     



A-92

~·~· ..... ;{' 
" ~ 

FEDERAL REGISTER 
Vol. 83 

No. 146 

Monday, 

July 30, 2018 

Pages 36399-36722 

OFFICE OF THE FEDERAL REGISTER 

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 161     



A-93

-- ~ -- ? 

36456 Federal Register I Vol. 83, No. 146 /Monday, July 30, 2018 /Rules and Regulations 

• 25. Suclion 257.105 Is omonded by 
adding pnrngrnph (h}(14) lo reod os 
follows: 

§257.105 Recordkeeplng requirements. 

(h} ••• 

(14) Thu demonslrallon, including 
long·torm performance data, supporting 
tho suspension ofgroundwuler 
moniloring requirements os required by 
§257.90(g}. 

• 26. Seclion 257.106 is omondcd by 
adding paragraph (h)(11) to read os 
follows: 

§ 257. 106 Notification requirements. 

(h} ••• 

(11) Provide the domonslrnlion 
supporting lho suspension or 
groundwater monitoring requirements 
specified under §257.105(h)(14). 

• 27. Suction 257.107 is amended by 
adding purugraph (h)(l 1) 10 rood as 
follows: 

§257.107 Publicly accesalble Internet site 
requirements. 

(h) • • • 
(11) The demonslralion supporting 

lh0c suspension or groundwater 
moniloring rcquiremenls specified 
undor § 257.105(h)(14). 

IFR Dur 2018- 162112 Fllud 7- 27- 16; 8:45 oml 
elLUNG CODE 115&o-50-P 

DEPARTMENT OF HEAL TH AND 
HUMAN SERVICES 

45 CFR Part 153 

[CMs-9920-F] 

RIN 0938-ATBS 

Adoption of the Methodology for the 
HHS-Operated Permanent Risk 
Adjustment Program Under the Patient 
Protection and Affordable Care Act for 
the 2017 Benefit Year 

AGENCY: Centers for Medicare & 
Medicaid Services (CMS), Department 
of Health ond Human Surviccs (HHS). 
ACTION: final rul0c. 

SUMMARY: This final rule adopts the risk 
adjustment methodology lhnt HHS 
proviously oslablishud for the 2017 
bonent year. In February 2018, 11 district 
court vacated tho use of statewide 
average premium as a basis for tho HHS­
opcratod risk adjustment methodology 
for tho 2014, 2015. 2016, 2017, and 2018 

benefit years. Accordingly, HHS is 
issuing this final rule lo nllow charges 
lo be collected and pnyments to be made 
ror tho 2017 benefit your. We hereby 
ndopl the final rules sol out In the 
publication in the Federal Register on 
March 23, 2012 and the publication in 
tho Federal Rogister on March 8, 2016. 
DATES: Those provisions or this final 
rule aro eITectivo on July 30, 2018. 
FOR FURntER INFORMATION CONTACT: 
Abignil Walker, (410) 786- 1725: Adam 
Show, (410) 786- 1091; Jaye Ghildiyai, 
(301) 492- 5149; or Adrianne Pellerson, 
(410) 786-0686. 
SUPPLEMENTARY INFORMATION: 

I . Bnckground 

A. Legislative and Regulatory Overview 
The Palionl Protection and Affordable 

Care Act (Pub. L. 111- 148), was enacted 
on March 23, 2010; the Health Care and 
Education Rcconcilialion Act or 2010 
(Pub. L. 111- 152) wns enacted on Morch 
30, 201 O. Theso slalulos are collecli voly 
referred lo ns "PPACA" in this final 
rule. Section 1343 orlho PPACA 
established on annual permanenl risk 
adjustment program under which 
pnyments ore collected rrom health 
insurance issuers that enroll relatively 
low-risk populations, and payments arc 
made lo health insurance issuers lhot 
enroll relelively higher-risk populations. 
Consistent wllh section 132l(c)(l) orlhe 
PPACA. the Secretary is responsible for 
operating Iha risk odjuslment program 
on behalf or any stale that eleclcd not 
lo do so. for the 2017 benefit year, HHS 
is rosponslblo for opera lion or the risk 
adjustment program in all 50 stales and 
the District of Columbia. 

HHS sols Iha risk adjustment 
methodology thal ii uses in stoles that 
elect not to operate the program in 
advance or each benefit year through a 
notice-and-comment rulcmoking 
process with the inlention thol issuers 
will be able lo rely on Iha methodology 
lo price their plnns nppropriutoly (45 
CFR 153.320; 76 f'R41930, 41932 
through 41933; 81 FR 94058, 94702 
(explaining tho importance or selling 
rules ahead or lime and describing 
comments supporting lhnt practice)). 

In the July 15, 2011 Federal Register 
(76 FR 41929), we publishod a proposed 
rule outlinlnl! the rrnmcwork for tho risk 
odjuslmenl program. We implemented 
tho risk adjustment progro.m inn final 
rule, published in the March 23, 2012 
Fedural Register (77 FR 17219) 
(Premium Stabilization Rule). In the 
December 7, 2012 Fedcrnl Rugister (77 
FR 73117), we published 11 proposed 
rule outlining the proposed federally 
certified risk adjuslmenl mclhodologics 
for lhe 2014 benefit yoar and other 

parameters related to the risk 
adjustmonl program (proposod 2014 
Payment Notice). We published tho 
2014 Payment Notice final rule in lhe 
March 11, 2013 Federal Register (78 FR 
15409). In the Juno 19, 2013 Federal 
Register (78 FR 37032), we proposed a 
modification to the HHS-opernted 
methodology related to community 
raling slnles. In the October 30, 2013, 
Federal Register (78 F'R 65046), we 
finalized the proposed modification lo 
tho HHS-operated methodology related 
lo community rating slates. We 
published 11 correcting amendment lo 
the 2014 Payment Notice finnl rule in 
the November 6, 2013 Federal Register 
(78 FR 66653) lo address how en 
enrollee's age for the risk score 
calculation would be determined under 
the HHS-operated risk adjustment 
molhodology. 

In the December 2, 2013 Federal 
Register (78 FR 72321), we published a 
proposed rule outlining tho federally 
certified risk adjustment methodologies 
for the 2015 benefil year and other 
parameters related lo the risk 
ndjuslmcnl program (proposed 2015 
Poymenl Notice). We published lhe 
2015 Payment Nolicc final rule in the 
March 11, 2014 Federal Register (79 FR 
13743). In the May 27, 2014 Federal 
Register (79 FR 30240), the 2015 fiscal 
year sequeslrolion rale for the risk 
adjustment program wns announced. 

In tho November 26, 2014 Federal 
Register {79 FR 70673). we published a 
proposed rule oullining the proposed 
federally certified risk adjustment 
methodologies for the 2016 benefit yenr 
nnd other parameters related to the risk 
adjustment program (proposed 2016 
Payment Notice). We publishad the 
2016 Pnyment Notice final rule in the 
February 27. 2015 Federal Register (80 
FR 10749). 

in tho December 2, 2015 Federal 
RLogister (80 FR 75487), wo published a 
proposed rule outlining lhe federally 
certified risk adjustment methodology 
for the 2017 benefit year and other 
parameters related to the risk 
adjustment program (proposed 2017 
Payment Notice). We published tho 
2017 Payment Notice final rule in the 
March 8, 2016 Federal Register (81 FR 
12204). 

In the September 6, 2016 Federal 
Register (81 FR 61455), we published a 
proposed rule outlining Iha Federally 
certified risk adjustment melhodology 
for tho 2018 benefit year and other 
parameters related lo the risk 
ndjuslmenl program (proposed 2018 
Payment Notice). We published tho 
2018 Payment Notice final rule in lhe 
December 22, 2016 Federal Register (81 
FR 94058). 
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In tho Novcmbor 2, 2017 Federal 
Rogister (82 FR 51042), we published 11 

proposed rule outlining the benefit ond 
payment puramotors for tho 2019 benolil 
yeor, ond to furthor promoto stable 
premiums in tho Individual and small 
group markets. We proposed updates to 
the risk adjustmonl methodology and 
amendments to the risk adjuslmenl data 
volidotion process (proposed 2019 
Poymonl Notice). We published the 
2019 Payment Notice finol rule in tho 
April 17, 2016 Fudoral Register (63 FR 
10930). We published a correction lo the 
2019 risk adjustment cocfficionls in the 
2019 Payment Notice finol rule in the 
Mey t 1. 2018 Federal Register (63 FR 
21925). 

8 . The New Me.,.ico Health Connections 
Court's Order 

On Februury 26, 2016, in a suit 
brought by tho houllh insuronce issuer 
New Mexico Health Connections, the 
United Stoics District Court for the 
District of Now Mexico (the district 
court) vacated tho use of statewide 
average premium in the HHS-operated 
risk odjustmenl molhodology for the 
2014. 2015, 2016, 2017, ond 2016 
benefit ycors. The district court 
rousoned lhut HHS hod not adequotely 
uxploi ned its decision lo udopt a 
methodology thot usod the statewide 
overage premium as tho cost-scaling 
factor to ensure that amounts collected 
from issuers equal payments made to 
issuers for the applicable benefit year, 
thol is. o methodology that maintains 
the budget neutrality of the program for 
the applicable benefit yeor.' The district 
court otherwise rejected New Mmdco 
Henllh Connections' nrguments. HHS's 
reconsideration motion remains 
pending with the district court. 

HHS recently announclld the 
collection and payment amounts for the 
2017 benefit year os colculated under 
tho HHS-operated risk odjustmcnl 
methodology lhot uses the statewide 
overage prcmium.2 However, without 
this administrative oclion (that is, 
issuing this final rule), HHS would be 
unable lo make those collections or 
distribute the payments for the 2017 
benefit your, which total billions of 
dollurs.a Uncertainty and delay in the 

'Now 1\.luxkn Jfonltli Connvr:lion~ v. Unilml 
.'ilulos Dop11r111wn1 nf ll11ull/1 nntl ffomun S1'rvir.11s 
111111 .. No. CIV lll-UH7H 10/lllR (D.N.M. 2018). 

'Sun, Summary RHJJOrl un Pnrmnnnnt Rf!li:k 
llli/usr11u111r Trcmsft!rs f11r rlu: 21117 B•mufil Ymir, 
nvniluhlo nl htlp.~ :lhlcn\•11Jout..IN ,rm .... govlcciio/ 
Su11111111ry.f1"/mrl·Ri.<k·1\djw<111w111·1017.pdf. 

•Suu. July 7. 2018 Unirod Slt1h•.< Dislricl Court 
n11li1111 Pul• Ri.<k tldju~lmenl On Hold, uvniloblu ol 
l1llp.•://1n1•w.r.ms.go1·/Nuirsroom/ 
,\/.,dinRtifoo.mDolubo.<1i/Pn1s.v·nil110M•s/ZO I ll·Prus.v· 
rtJl1:11.<ns· ilu111.</2018·117-l/7.hrml 1111d 1ho July 9, 
~11111, Summnry nuport un P11tmantml Risk 

distribution of those payments, which 
issuers onticipotod when they set 
premiums for the 2017 benefit year, 
could odd uncertainty to the morkot, as 
issuers ore now in the process of 
determining the oxlonl of their market 
purlicipolion and the roles ond terms of 
plo.ns they will offer for the 2019 benefit 
yeor. 

II. Provisions of the Final Ruic 

This final rule adopts tho HHS­
operuted risk adjustment mclhodology 
previously published nl 61FR12204 for 
the 2017 benefit year with on additional 
explanation regarding lhe use of 
statewide average premium and tho 
budget neutral nature of the program. 
This rule does not mako any changes to 
tho previously published HHS·opcraled 
risk adjuslmonl methodology for tho 
2017 benefit yeor. 

The risk adjustment progrom provides 
payments lo health insurance Issuers 
that llnroll higher risk populolions, such 
os those with chronic conditions, 
thereby reducing incentives for issuers 
to structure their pion benefit designs or 
murkcling slrolegics in order to avoid 
those enrollees and lessening the 
potential influence of risk selection on 
the premiums !hut issuers chorgo. 
Instead, issuers arc uxpected lo sol rotas 
based on average risk ond compete 
based on plan features rather than 
selection of healthier enrollees. The 
program applies to any health insurance 
issuer offering plons in tho Individual or 
smoll group markets. with the exception 
of grandfathered health pluns, group 
health insurance covoruge described in 
45 Cf'R 146.145(c), individual hcallh 
Insurance coverage described In 45 CFR 
146.220, ond any plan determined not lo 
be a risk adjustment covered plan in the 
applicable Fcdcrolly certified risk 
adjustment mcthodology.4 In 45 CFR 
parl 153, subparts A, B, D, G, and H, 
HHS cstoblishod stondords for the 
administration of the permanent risk 
adjustment program. In accordance with 
§ 153.320, any risk adjustment 
methodology used by o stole, or by HHS 
on bcholf of the stale, must be o 
Federally certified risk adjustment 
methodology. 

.1dju<tm11nl Tmnsf11r.< for 1/111 2011 Ottnefil Ymir 
hllp.<J/downloads c111s.govlcr:iiolSummary·R11port· 
nlsk·1\djus111w111·Zlll 1 f>df, Abo ~uc 1hu CMS 
Mumu: lmp/icntlan.• of llw D1ir.islun by U11i1t1d 
Slnll!.• Dislricl Court for 11111 D/.<li'ict of Nnw M11xico 
1111 11111 nlsk tltljus1m11111 1111d R11/arud Progroms (July 
12, 2018), nvolloblu ul l1llps:llw"'w.cm•.gov!CCIIOI 
llusounw.<tn"11ulalians·and·Culdanc11/Doll'nlaads/ 
/111p/lcolio11s-of-ll1e·0.1t:l•ian-by ·Uniled·Slalus· 
Di•lricl·Court-for·lh11·Dlsrrk:l·af-Nm1"Mwcico·an· 
1/1e•nisk·Adju.•tmen1.and·noln1od·Pragrums.pdf. 

• Suu lhu definition !or " risk ndjuslm•nl coverud 
plun" ul 45 CFR 153.20 

As stated in the 2014 Payment Notice 
final rule. the Federally cortifiod risk 
ndjustmonl methodology developed nnd 
used by HHS in states that elect nol lo 
operate the program is hosed on the 
premise that premiums for this merkel 
should reflect tho differences in plan 
benefits, quality, and efficiency-not tho 
heollh status of tho enrolled 
populotion.s HHS developed tho risk 
adjustment payment transfer formula 
thnt calculotcs the difference between 
the revenues required by a pion based 
on the projected hcohh risk of the plan's 
enrollees and the revenues tho\ o plan 
con generate for those enrollees. These 
differences arc then compared across 
plans in tho stale market risk pool and 
converted to a dollar amount based on 
the statewide average premium. HHS 
chose lo use slotewido ovorogo premium 
and normalize tho risk adjustment 
transfer formula lo reflect stole overage 
factors so that eoch plan's enrollment 
characteristics are compared to the slate 
averoge and the totol calculated 
payment amounts equul total calculated 
charges in each slate market risk pool. 
Thus, coch plan in the risk pool receives 
D risk adjustment payment or charge 
designed to compensnte for risk for o 
plan with ovorngo risk in a budget 
neutral manner. This approach supports 
lhe overall goal of tho risk adjustment 
program lo encourage issuers to rate for 
tho average risk in the opplicoble stale 
morkol risk pool, and avoids the 
creollon of incentives for issuers lo 
operate less efficiently. set higher 
prices, develop benefit designs or creole 
marketing strategies to avoid high risk 
enrollees. Such incentives could oriso if 
HHS used each issuer's plun 's own 
premium in the risk odjustmcnl 
payment transfer formula, instood of 
stolewidc average premium. 

As explained above, the district court 
vacated the use of stetowido average 
premium in the HHS-operated risk 
adjustment methodology for the 2014 
through 201 B benefit years on the 
ground that HHS did not adoquotoly 
explain its decision to adopt thot ospccl 
of the risk odjustmenl methodology. The 
district court recognized that use of 
statewide average premium maintained 
the budge! neutrality of tho program. bul 
concluded that HHS had not adequately 
explained the underlying decision lo 
ndopl o methodology thol kepl thll 
program budget neutral, that is, thol 
ensured that nmounls collected from 
issuers would equal payments mode to 
issuers for tho applicable benefit year. 
Accorgingly, HHS is providing 
additional explanation heroin. 

•suo 78 FR 154U9at 15417. 
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f'irsl, Congress designed the risk 
adjuslmenl program to bo implemonted 
and operated by slutes if lhoy choose to 
do so. Nothing in section 1343 oflhe 
PPACA requires a slate to spend its own 
funds on risk adjustment payments or 
allows HHS lo impose such a 
requirement. Thus, while section 1343 
may have provided leeway for slates to 
spend additional funding on the 
program if they voluntarily chose lo do 
so, HHS could not have required 
additional funding wilhln lho HHS· 
operated risk adjustment methodology. 

Second, while the PPACA did not 
include un explicit requirement that the 
risk adjustment program be operated in 
a budgel-nculrul manner. ii ulso docs 
not proscribe designing tho program in 
a budget-neulrul manner. In fact, 
although tho statutory provisions for 
mnny othur PPACA programs 
npproprialed or authorized amounts to 
bo appropriated from the U.S. Treasury. 
or provided budget uuthority in advance 
of upproprintions,11 the PPACA neither 
nulhorized nor appropriated additional 
funding for risk adjustment payments 
beyond the amount of charges paid in. 
nor authorized HHS 10 obligate itself for 
risk adjustment payments In excess of 
clrnrgcs collected.7 Indeed, unlike tho 
Medicare Port D statute, which 
oxpressly authorizes the appropriation 
of funds und provides budget authority 
in advance of nppropriations lo make 
Port D risk-adjusted paymunts, the 
PPACA's risk adjustment statute makos 
no rofcrenco to additional 
uppropriations whatsoever." Because 
Congress omittod from the PPACA any 
provision appropriating indepondonl 
funding or croaling budgot authority in 
udvancc of an appropriation for the risk 
udjustment program, HHS could nol­
ubscnt another source of 
uppropriations- have designed tho risk 
udjustmont program in 11 way that 
required payments in excess of 
collections consistent with binding 

n For uxompltt• ol PPACA proviNlon• 
oppruprl111ing fund•. seH PPACA '"""· l\UJ(y)l I), 
I :111(111111. tn2(y). 1Jl3(L) For uxomplos ul 
l'PAr.A pruvi•luus uu11torlztng 1ho 11pprupri11t1on ol 
fomb. siw. Pl'Ar.A ...... . 1002, 2705(0. 270tl(u), 
:mtJ(l). :1111 5 J~U4lh) . J SOStaJl5), 1505[h). 3500 
:151111(111[ 11 .mouth). JSO!llul. 3500(0 3501l{gl 3.S I I . 
400:1(11). 401l~(h) , 411U41jl, 410l(h), 4102(0). 4 llll(c ). 
41112hlllt){q , 41112(11)(4). 42111(0, 42U2(u]{5), 
421Hlh]. HUii . 4302(0). 43114 4JU~(u). 4 :IOS(c:) 
51Ullh). 5102(u), SIOJ(oKJJ <;ZUJ, 5204. 5200(hJ. 
5207, 52118(11) S2 JO. s:m1 . ">J02. SJUJ, 5304, 
5JU5(ul. s:mli(o), s :IU7(o), SJUU(h), 

Smt 42 lJ S.C.. I HfUil 

• Comparv 42 U S.C. 11!063 lfoillny lo spoclly 
•111111:u or luncli1111 ulhur •hon rbk ocljuslmon1 
c.ltoryu•), wil/142 U.S C.. 130Sw- 111ih:l{JI 
{uulhorlzi11g "1'1'"'\"iutlnn. lur Moilh:uru Port D risk 
uclju•tucl poyo1011I• , 42 U S.C. 1JD5w- t ISlal 
(u•luhll•hing 'huclgol oulhurlly in udvunr.o ul 
up1>ruprl111inn.. Acl•" for rislr. odl11s1ucl poymunl' 
undur Mudh.dru PIFI DI. 

appropriotions low. Thus, as a practical 
molter, Congress did not give HHS 
discretion to implement a program that 
wus not budgot neutral. 

f'urthormorc, if HHS hod elected to 
adopt n HHS-operated risk adjustment 
methodology thnt was contingent on 
oppropriotions from Congress in tho 
onnual appropriations process that 
would hove created uncertainty for 
issuers in the amount of risk adjustment 
payments they could expect. That 
uncertninty would undermine one of the 
central objectives of the risk adjustment 
program, which is lo assure issuers in 
advance that they will receive risk 
adjustmont payments if, for tho 
applicable benefit year, they enroll o 
high risk population compured to other 
issuers in the stole market risk pool. The 
budget-neutral framework spreads the 
costs of covering higher-risk enrollees 
across issuers throughout o given state 
market risk pool. lhoreby reducing 
incentives for issuers to engage in risk· 
avoidance techniques such as designing 
or marketing their plans in ways that 
tond lo oltract healthier individuals, 
who cost less lo insure. Moreover, 
relying on the possibility in each your's 
budget process for appropriation of 
uddilional funds lo HHS that could be 
used lo supplement risk adjustment 
transfers would have required HHS to 
delay sett ing tho parameters for any risk 
adjustment payment proration rulos 
until well after tho plans were in effect 
for the applicable bonelit yoor.11 Without 
the adoption of a budget-neutral 
framowork. HHS would havo needed lo 
assess o charge or otherwise collect 
additional funds, or prorate risk 
adjustment poymunts to bnlnnce the 
cnlculotod risk odjuslmenl transfer 
amounts. The resulting uncertainty 
would hove conOictod with one of the 
overall goals of the risk adjustment 
program- to reduce incentives for 
issuers to avoid enrolling Individuals 
with higher than overage actuarial risk. 

In light of tho budget-neutral 
framework discussed above, HHS also 

• J1 lrn• boon suggu•lucl 11101 lhu onnuul lump •um 
upprupriullon lo CMS lor 11rogrom monogumunl wu• 
polunllolly uv;tll11Llt1 fur rl•k odju•lmunt puymuni. 
Thu lump"'"" 11ppmprt11tinn fur UOI h your WU• not 
unru:1t1tl 1111111 oftur tho oppllr.uhlu nilu 011no11ndng 
1hu mulhuclulugy to ruh:ulul" puymerll• fur lho 
applit:uhlu henulil your. Moroovur. llHS Joos not 
huliuvu 1loul lhu luonp nun b l"golly uvoiloLt., for 
ri•k udjustmonl pay111un1 .. As tho undurlylng 
huclgut r11q110•1S ruUm:I. thu lump •um I• lor program 
munncormml uxpon1u1. suUt ll!!I odmlnlstrutlvu co,t1 
for vurlcms CMS pmgrum• •uch us Mudirold, 
Mucllcnru. 11Ju Childrun's Huohh ln1uronce Progrum. 
ond Ibo l'l'AC/\ '• insuruni:u morkol rolorms- nut lor 
1hu proyrom poymunl• lhomoulvlffl. CMS woulcl 
hovo uluc loci to use thu lump •um for lhusu 
hnpor1onl progrum nionugumun1 tutp1mso!I uvun U 
CMS hucl cli•crullun 10 usu ull or port ol lhu lump 
•Um lor rbk edju.•fmpnl puymunls. 

chose nol to use a different parameter 
for the payment transfer formula under 
lhe HHS-operated methodology, such ns 
each pion's own premium, that would 
not hove automatically achieved 
equality between risk adjustment 
payments and charges in each benefit 
yoar. As set forth in prior discussions, 10 

use of the plan's own premium or some 
similar parameter would hove required 
the application of a balancing 
adjustment in light of the program's 
budget neutrnlily-cither reducing 
payments lo issuers owed a payment, 
increasing charges on issuers due a 
charge, or splitting tho difference in 
some fashion between Issuers owod 
payments ond issuers assessed churgos. 
Such odjuslments would have impaired 
tho risk adjustment program's goals, 
discussed above, of encouraging issuors 
to rate for lhe average risk in the 
applicable risk pool and avoiding tho 
creation of incentives for issuers to 
operate loss efficionlly. sol higher 
prices, develop benefit designs or creole 
marketing strategics to avoid higher-risk 
enrollees. Use of on ofter-tho-fact 
balancing adjustment is also less 
predictable for issuers than 11 

methodology that con be cnlculotod in 
advance of a benefit year. Such 
prodictabllily is important to serving the 
risk adjustment program's goals of 
premium stabilizulion ond reducing 
issuer incentives to ovoid enrolling 
higher-risk populations. Addilionnlly, 
using a plan's own premium to scale 
transfers may provide additional 
incentive for plans with high-risk 
enrollees to increase premiums in order 
lo receive additional risk adjustment 
payments. As noted by commonlors to 
the 2014 Payment Notice proposed rule, 
transfers may be more volatile from year 
to year and sensitive lo anomalous 
premiums if they wore scaled to a pion's 
own premium instead of the statewide 
average premium. Scaling the risk 
adjustment transfers by the statewide 
overage premium promotes premium 
stobilizalion by encouraging pricing lo 
average risk in a risk pool, and results 
in a calculation of equal payments and 
charges. 

In the risk ndjuslmont methodologies 
upplicoblc lo the 2018 und 2019 benefit 
years, HHS has adjusted statewide 
overage premium by reducing ii by 14 
pcrcenl lo account for on estimated 
proportion of administrative costs that 
do not vary with cloims. HHS is not 
applying this adjustmonl retroactively to 
the 2017 benefit year, but is instead 

'°Sou. "·8, Suplombur ll, 2011 , Risk Ad}u•lm1ml 
/mplumHnlollon /ssutts Whhu Pupur. ovulloblu ul: 
/tttps://www.cms.sa1•/CCIIOtn11saurccsl Filcsl 
Downloadslriskadjustmr.nl_ ll'liill!pal"'r_ ll'ltb pdf 
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muintuining the dennilion of stntewide 
average premium previously estnblished 
for the 2017 bcmeril year. /\s discussed 
above, HHS hns ropcaledly stressed the 
importance or providing ll risk 
ndjustment methodology in advance of 
the bcnent year lo which it npplics to 
provide Issuers the opportunity to price 
their plans accordingly.11 To protect the 
settled expectations of issuers that hove 
structurnd their pricing and offering 
decisions in reliance on the proviously 
promulgutod 2017 benefit year 
methodology. this rule mninlains for the 
2017 bonclit ycnr the description of 
stnlewidc average premium set forth in 
the 2017 Pnymcnt Notice. 

Thoroforo, for the 2017 bonufil year, 
wo arc issuing this final rule that adopts 
the HHS·opernted risk adjustment 
methodology previously established for 
the 2017 benefit yenr in the Federal 
Rugistor publicnlions cited above, 
including use of stntewide nvernge 
premium. As sci forth in roporls 
proviously Issued, HHS has completed 
final risk odjuslmenl calculations for the 
2017 benefit year. but hos not yet 
colk'1:lcd or paid risk adjustment 
amounts lo issuers of risk adjustment 
covorod plans. Tho provisions of this 
final rulo ~dopt tho methodology that 
applies to collection nnd payment of 
risk adjustment amounts for the 2017 
benefit your. Bucause this final rulo docs 
not alter nny prnviously unnouncud risk 
acljuslmenl methodology. the umounts 
previously calculntod by HHS have not 
changud by virtue of this rule's 
issuance. 

HHS will begin collection of the 2017 
benefit your risk adjustment charge 
amounts announced in the Summary 
Report on Permanent Risk Adjustment 
Transfers for the 2017 Bene/ii Year12 
through nctling pursuant to 45 CFR 
156.1215(b) and subsequently issuing 
invoices if on nmounl remains 
outstanding in the September 2018 
monthly payment cycle. HHS will bugin 
mnking thu 2017 benent your risk 
adjuslmunl payments outlined in the 
Summary Report on Permanent Risk 
Adjustment Transfers for the 2017 
Beno/it Yearns port of the October 2018 
monthly payment cycle, continuing on 
a monthly basis us collections ore 
received. Under this tlmeline, issuers 
would receive invoices on or about 
September 11-13, 2018 and payments 
would begin to bo mode around October 
22, 2018. 

"Sou 71i FR 41!130. 41932-33. l'll•o •oo 81 flR 
94058, 94702. 

'' /11tp•:llrlown/oads.cin•.gov/a:iio/Sun1ma1J" 
n .. port0 Ri.<k·l\dj11stm11nl-2017.pdf. 

lll. Adoption of the Methodology for tho 
HHS-Operated Permanent Risk 
Adjustmenl Program Under the Patient 
Protection ond Affordable Ca.re Act 

This rule adopts the final rules set out 
in tho publication in tho March 23, 2012 
Federal Register (77 PR 17220 through 
17252) and publication in the March 8, 
2016 Federal Rcgislcr (81 PR 12204 
through 12352). Par the 2017 bcnent 
year, in states whore HHS is operating 
tho risk odjustmont program under 
suction 1343 of the PPAC/\, HHS will 
use the criloria nnd methods as 
specified in tho publication in the 
Morch 23, 2012 Federal Register (77 FR 
17220 through 17252) and publication 
in the Morch 8, 2016 Federal Register 
(81 PR 12204 through 12352). 

IV. Waiver of Proposod Rulemoking 
and Deloy in Effective Dote 

Under lhe /\dministrntivc Procedure 
/\cl (APA) (5 U.S.C. 553), a notice of 
proposed rulomoking and on 
opportunity for public comment arc 
generally required before Issuing a 
regulation. We also ordinarily provide a 
30-day dalay in the effective dote of the 
provisions of o rule in accordance with 
the APA (5 U.S.C. 553(d)), unless the 
rule is a major rule and subject to the 
60·duy delayed effeclivo dote required 
by the Congressional Review /\cl (5 
U.S.C. 801(a)(3)). However. these 
procedures can be waived if the agency, 
for good cause, finds that not ice and 
public comment and delay in effective 
dale nro improctlcablo, unnecessary, or 
contrary to public interest and 
Incorporates a stalomcnl of the finding 
and its reasons in the rule issued. Soc 
5 u.s.c. 553(d)(3); 5 u.s.c. 808(2). 

HHS hos determined that Issuing this 
rule in proposed form, such that it 
would nol become effective until nftcr 
public comments aro submitted, 
considered, and responded to in n final 
rule, would be impraclicoblc, 
unneccssnry, ond contrnry lo the public 
interest. As discussed above, immediate 
administrative action is imperative to 
maintain the stability and predictability 
in the individual and smell group 
insurance markets. It is also consistent 
with selllcd expectations in that this 
rule adopts the risk adjustment 
methodology previously established for 
the 2017 benefit ycar.13 Under normal 
operations, risk adjustment invoices for 
tho 2017 benefit year would bo issued 
beginning in August 2018 and risk 
adjustment payments for tho 2017 
benefit year would be medo beginning 

" Thu rl•I< ~djo•tmont mulhodolngy for tl1osu 
li•nulit yuurs wu• puhll•hud ut tho Fuuruury 27, 
2015 Fedora I R•slller (llU FR 107~91 und tho Murr.Ii 
6. 201G Federul Reglsler (81 FR 122031 

in the September 2016 monthly 
payment cycle. Accordingly. il is now 
less than 2 months until risk adjustmcnl 
payments for tho 2017 benefit year, 
expected lo lotol S5.2 billion, ore due to 
begin. Immediato eclion is nlso 
necessary lo maintain issuer confidence 
in the HHS-opornted risk adjustment 
program. Issuers hove nlready accounted 
for expected risk adjustment transfers in 
their rates for the 2017 benefit year nnd 
uncomponsuted payments for tho 2017 
benefit year could lead to higher 
premiums in future benefit years us 
issuers incorporate a risk premium into 
their rates. Issuers nle rates for the 2019 
bcnont year in the summer of2018, and 
if a projected $5.2 billion in risk 
adjustment payments is unavailable or 
there is uncertainty as lo whether 
payments for tho 2018 benefit yenr will 
be mnde, there Is o serious risk Issuers 
will substnnlially increase 2019 
premiums lo account for the 
uncompensated risk nssociotod with 
high-risk enrollees. Consumers enrolled 
in certain plans could seen significant 
premium increase, which could make 
coverage in those plans particularly 
unaffordable for unsubsidized enrollees. 
Furthermore, issuers ore currently 
making decisions on whether lo offer 
qualified hcolth plans (QHPsl through 
tho Exchanges for the 2019 bcnont year, 
and. for tho Fodernlly·fncililoted 
Exchange (FFE), this decision musl be 
made before tho August 2018 deadline 
to nnnlize QHP ogrccmcnls. In stoics 
with limited Exchange options, o QHP 
issuer exit would rostrict consumer 
choice, and put additional upward 
pressure on Exchange premiums. 
thereby increasing the cost of coverage 
for unsubsidized individuals ond 
federal spending for premium lox 
credits. The combination of those effects 
could lend to signincont, involuntary 
coverage losses in certain stole morkel 
risk pools. 

Additionally, HHS's failure lo make 
timely risk adjustment payments could 
impact the solvency of plans providing 
coverage lo sicker (ond costlier) than 
average enrollees that roquiro the influx 
of risk adjustment payments to continue 
operations. When slate regulotors 
determine issuer solvency, any 
uncertainty surrounding risk adjustment 
transfers jeopardizes regulators' ability 
to make decisions lhal protect 
consumers and support the long-term 
health of insurance mnrkets. Therefore. 
HHS has determined that dclnying the 
effective dote of the use of statewide 
overage premium in the payment 
transfer colculnlion under the HHS­
operated risk adjustment methodology 
for the 2017 bonont year to ollow for 
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proposed rulumnking and comment is 
impracticuble and contrary to tho public 
interest because consumers would bu 
negatively impuctcd by premium 
changes should risk adjustment 
payments be interrupted or confidence 
in the progrum undermined. 

There is also good cause to proceed 
without notice and comment for the 
additional reason that s uch procedures 
arc unnecessary here. HHS hos received 
and considered comments in issuing the 
2014 through 2017 Payment Notices. In 
cnc.h or these rulcmaklng processes, 
pnrlius had lhu opportunity to comment 
on HHS's use or slutcwldc overage 
premium in the payment transfcr 
formula under the HHS-operated risk 
adjustment methodology. Because this 
rinal rule adopts tho some HHS-operated 
risk adjustment muthodology issued in 
the 2017 Payment Notice final rule, tho 
comments received in those 
rulcmakings arc sufnciontly current lo 
Indicate a lack or necessity to engage in 
forthcr notice and comment. In the 2014 
Payment Notice final rule , we received 
n number or comments in support or our 
proposal lo use the stnlewidc average 
premium us the basis for risk adjustment 
transfers. In subsequent benefit year 
rulemakings, some commontcrs 
uxpresscd a dosirc for HHS to use u 
plan's own premium. HHS addressed 
thoso comments by reiloruling that wo 
hud considered the use or u plan's own 
premium instead or the stoluwidc 
overage premium and chose to use 
statewide average premium. As this 
approach supports tho overall goal of 
the risk adjustment program lo 
encourage issuers to rate for the average 
risk in the applicable stole market risk 
pool, and avoids tho creation of 
incentives for issuers to opcrnle less 
ofncicnily, set higher prices, develop 
benefit designs or c reole marketing 
strategics to avoid high risk enrollees. 

V. Collection of lnfonnation 
Ruquircmunts 

This document docs not impose 
information colloction rcquircmcnls. 
thnl is, reporting, rncordkccping, or 
third-party disclosure requirements. 
Consequently, there is no need for 
review by the Orlice of Management and 
Budget under the authority or the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501, el seq.]. 

VI. Regulatory Impact Analysis 

A. Statement of Need 

This final rule odopls the HHS­
oporatod risk adjustment methodology 
for tho 2017 benefit year set forth in tho 
2017 Puymonl Notice final rule lo 
ensure that the risk adjustment program 

works as intended to protect consumers 
from tho effects of adverse selection ond 
premium increases duo to issuer 
uncorlainty. The Premium Stabilization 
Rule and previous Payment Nollces 
noted above provided detail on the 
implcmcntotion or tho risk adjustment 
program, including the specific 
paromctcrs applicable for tho 2017 
benefit ycor. 

8 . Overall lmpacl 
We hove examined the impact of this 

rule as required by Executive Order 
12866 on Regulatory Planning und 
Rcviow (September 30, 1993]. Executive 
Order 13563 on Improving Regulation 
ond Regulatory Review (January 18, 
2011 ), the Regulatory flexibility Act 
(Rf A) (September 19, 1980, Pub. L. 96-
354 ), section 1102(b) of tho Social 
Security Act, section 202 of the 
Unfunded Mandntes Reform Act of1995 
(Murch 22, 1995; Pub. L. 104-4). 
Executive Order 13132 on federalism 
(August 4, 1999), the Congressional 
Review Act (5 U.S.C. 804(2), and 
Executive Order 13771 on Reducing 
Rogulation and Controlling Regulatory 
Costs. Executive Orders 12866 ond 
13563 direct agencies to assess nil costs 
and benefits or available rogulotory 
nlturnutivcs and, ir rogulalion is 
necessary, lo select rogulotory 
approaches thol mnximize not benefits 
(including polonllal economic, 
environmental. public health and safety 
effects, distributive impacts. and 
equity). A regulatory impact onalysis 
(RIA) must be prepared ror major rules 
with economically significant effects 
($100 million or more in any one year). 

OMB has determined thol this final 
rule is "economically significant" 
within the meaning or section 3(()(1) or 
Executive Order 12866, because it is 
likely to hove on annual effect or $100 
million in any 1 year. In addition, for 
the reasons noted above, OMB hos 
determined that this ls a major rule 
under the Congrossionol Review Act. 

This final rule offers n further 
cxplanotion on budget nculrality and 
the use or statewide overage premium in 
the risk odjustmcnl payment transfcr 
formula when HHS is operating the 
permanent risk adjustment program 
established in section 1343 or the 
PPACA on boholr of o stole for the 2017 
benefit year. We nolo that we previously 
estimated transfors ussociotcd with tho 
risk adjustment program in the Premium 
Stabilization Rulo ond tho 2017 
Payment Notice, and that the provisions 
of this linol rule do not change tho risk 
adjustment IJ'ansfors previously 
eslimalcd under the HHS-operated risk 
adjustment methodology established in 
those final rules. The approximate risk 

adjustment lronsfors for tho 2017 benefit 
year arc $5.179 billion. As such, WC! also 
adopt the RIA in the 2017 Payment 
Notice proposed and final rules. 

Ootud: July 23, 20111. 
Seema Vorma, 
tldministmlor, Centers for M"dlcare lT 
Medicaid Services. 

Datod: July 24 , 2016. 
Alex M. Azor JI, 
Secretary, Department of Hua/th and Human 
Services. 
IFR Ooo W18- 1610U Fllud 7- 25- 18; ~ ·15 pml 
811.1.INO CODI! ~1211-0l•P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 1 

(MD Docket Nos. 18-175; FCC UHi5) 

Assessment and Collection or 
Regulatory Fees for Fiscal Vear 2018 

AGENCY: Federal Communications 
Commission. 
ACTION: Final action. 

SUMMARY: In this documcnl, the Federal 
Communications Commission 
(Commission) makes decisions 
involving submarine cables, 
internntionol bearer circuils, and the 
calculation of coble television 
subscribers. 

DATES: This final action is effective 
August 29, 2018. 
FOR FURTHER INFORMATION CONTACT: 
Roland Hclvajian, Orlico of Managing 
Director at (202) 416-0444. 
SUPPLEMENTARY INFORMATION: This ls a 
summery or the Commission's FY 2018 
Report and Order (FY 2018 Report and 
Order), FCC 18-65, MD Docket No. 18-
175 adopted on May 21, 2018 and 
released on May 22, 2018. Tho full text 
or this document is available for 
inspection and copying during normal 
business hours in the FCC Rcforcncc 
Center, 445 1Zlh Street SW, Room CY­
A257, Portals II, Washington. DC 20554 , 
and may also be purchased from the 
Commission's copy contractor, OCPI, 
Inc .. Portals 11, 44 5 12th Street SW, 
Room CY- 8402, Washington, DC 20554. 
Customers moy contact BCPI. Inc. via 
their website, http://www.bcpi.com, or 
coll 1- 800-378- 3160. This document Is 
ovoilnblc in alternative formats 
(computer diskette, largo print, audio 
record, and braille). Persons with 
disabilities who need documents in 
these formats may contact tho FCC by 
email: FCCS04®fcc.gov or phone: 202-
418- 0530 or TTY: 202-418- 0432. 
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rocoipt or the nexl NESHAP delegalion 
request from ODEQ.r. 

XIII. Proposed Action 

In today's action, the EPA is 
proposing lo opprovo on update lo tho 
Oklahoma NESHAP dologotion lhot 
would provide tho ODEQ with the 
authority to implement and enforce 
certoin newly incorporated NESHAP 
promulgated by tho EPA ond 
amendments to existing standards 
currently delegated, as they existed 
though September 1, 2016. As requested 
in ODEQ's June 25. 2018 lctter, this 
proposed delegation to ODEQ docs not 
extend to sources or activities locotod in 
Indian country. as denned in 18 U.S.C. 
1151. 

XIV. Statutory and Executive Order 
Ruviews 

Under tho CAA, the Administrator 
hus the authority lo approve section 
112(1) submissions that comply with the 
provisions or the Act ond applicable 
Federal regulotions. In reviewing 
seclion 112(1) submissions, the EPA's 
role is to opprovo stole choices, 
provided thol they meet the criteria and 
objectives of tho CAA and of tho EPA 's 
implementing regulations. Accordingly. 
this proposed action would merely 
approve tho Slate's request as mealing 
Federal requirements and does nol 
impose additional roquiremonls beyond 
those imposed by stale low. For tho! 
reason, this proposed oction: 

• Is not o significant regulatory action 
subject lo review by the Office of 
Management and Budget under 
Exm.utivc Orders 12866 (58 FR 51735, 
October 4, 1993) and 13563 (76 FR 3821, 
fnnuary 21. 2011); 

• docs not impose an information 
collection burden under the provisions 
or the Paperwork Reduction Act (44 
U.S.C. 3501 el seq.): 

• is certified ns not having a 
signlncant economic Impact on o 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfonded Mandates Reform Act 
of 1995 (Pub. L. 104-4): 

• does not have Federalism 
implications as speciOed in Executive 
Order 13132 (64 FR 43255, August 10, 
1999): 

• h ruquust frum OOl!Q thut rul•u• 011 bu.•u not 
pruvlou!dy ~mhjucl tu t:urnmunt. pniwnls nuw duto, 
ruqulrus El'/\ tu •••mluu Its lnturprotlun or tbu 
uppllcablu low, ur whuru El'A wlshus tu ru·oxomlnu 
Ill pru1unt pn•ltion un a mult11r wlll bu procunud 
through noth:u and r.ummunl rulumol:lng tn tho 
federal Register. 

• is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 

• is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 

• is not subject to requirements or 
Section 12(d] of the National 
Technology Transfer nnd Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application or those roquiramonts would 
bo lnconsistonl with tho CAA; and 

• does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994). 

List or Subjects 

40 CFR Part. 61 

Environmental protection, 
Administrntivc practice and procedure, 
Air pollution control. Arsenic, Benzene, 
Beryllium, Hazardous substances, 
Mercury, lntergovcrnmcntol relations, 
Reporting nnd rcc:ordkeeping 
requirements, Vinyl chloride. 

40 CFR Part. 63 

Environmental protection, 
Administrative practicu and procedure, 
Air pollution control, Hazardous 
substances, Intergovernmental relations, 
Reporting and recordkeeping 
requirements. 

Authority: 42 U.S,C. 7401 11/ seq. 

Dntetl: July 25, 20111. 
Wron Stenger, 
Multimedia Division Dirocrar, Region 6 
IFR 00t:. 2011H713U Fllod e-!1-18. 8.45 uml 
llllLINO CODE Sl;60-5o-P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

45 CFR Part 153 

[CMS-9919-P) 

RIN 0938-AT66 

Patient Protecllon and Affordable Care 
Act; AdopUon of the Methodology for 
the HHS-Operated Permanent Risk 
Adjustment Program for the 2018 
Benefit Year Proposed Rule 

AGENCY: Centers for Medicare & 
Medicaid Sorvicus (CMS). Department 
of Health and Human Services (HHS). 
ACTION: Proposed rule. 

SUMMARY: This rule proposes lo adopt 
tho risk adjustment methodology that 
HHS previously established for the 2018 

benefit year. In February 2018, o district 
court vacated the use of slntowidc 
ovoroge premium in tho HHS·operalcd 
risk odJustmonl methodology for the 
2014 through 2018 benefit years. HHS is 
proposing to adopt the HHS-operated 
risk adjustment methodology for the 
2018 benont year as established in the 
final rules published in the March 23, 
2012 Federal Register and the December 
22, 2016 Federal Register. 
DATES: To be assured consiclernlion, 
comments must be received at one or 
the addresses provided below, no later 
than 5:00 p.m. on September 7, 2018. 
ADDRESSES: In commenting. please refer 
to file code CMS-9919-P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

Comments, including moss comment 
submissions, must be submitted in one 
or the following three ways (please 
choose only one of the ways listed): 

1. Electronically. You may submit 
electronic comments on this regulation 
to http://www.regulations.gov. f.ollow 
the "Submit a comment'' instructions. 

2. By regular mail. You may mail 
written comments to the following 
address ONLY: Centers for Medicare & 
Medicaid Services, Department or 
Health und Human Services, Attention: 
CMS-9919-P, P.O. Box 8016. Baltimore, 
MD 21244-8016. 

Please allow sufficient lime for mailed 
comments lo be received before tho 
close or the comment period. 

J. By express or overnight mail. You 
may send written comments lo tho 
following address ONLY: Centers for 
Medicare&. Medicaid Services, 
Deportment or Health and Human 
Services, Attention: CMS-9919- P, Mail 
Stop C4-26-05, 7500 Security 
Boulevard, Baltimore, MD 21244- 1850. 

For information on viowing public 
comments, see the beginning of the 
SUPPLEMENTARY INFORMATION section. 
FOR FURTHER INFORMATION CONTACT: 
Krutika Amin, (301) 492-5153; Jayo 
Ghildiyal, (301) 492-5149; or Adrianne 
Patterson, (410) 786-0686. 
SUPPLEMENTARY INFORMATION: Inspection 
of Public Commenls: All comment.s 
received before the close of tho 
comment period are available for 
viewing by tho public, including any 
personally idontifioble or confidential 
business information that is included in 
o comment. We post nil comments 
received before the close or tho 
comment period on the following 
website as soon as possible after they 
hove boon received: http:// 
1vivw.resulotions.gov. Follow the search 
instructions on that website to view 
public comments. 
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Comnll!nls received timely will also 
be nvniluble for public Inspection os 
they arc roccived, generally beginning 
upproximalely 3 weeks artur publicolion 
of o document. at tho headquarters of 
the Centers for Modicaro & Modicoid 
Services, 7500 Security Doulevurd, 
Baltimore, Muryland 21244. Monday 
through Friday of eoch week from 8:30 
a.m. to 4 p.m. To schodule nn 
appointment lo view public comments, 
phone 1- 800- 743- 3951. 

I. Duckgruund 

A. Legis/ulive and Regulalory Oveiview 
The Pnlicnl Prolection nnd Affordable 

Care Act (Pub. L. 111- 148) wus cnaclcd 
on Murch 23, 2010; the Hoalth Cure and 
Education Reconciliation Act of 2010 
(Pub. L. 111- 152) was cnncted on March 
30, 2010. These statutes uro collectively 
referred to os "PPACA" in this 
document. Section 1343 oflho PPACA 
osteblishcd nn annuol permanent risk 
udjustmcnl progrom under which 
payments ore collected from health 
insurance issuers that enroll relatively 
low-risk populations, and payments ore 
made to health insurance issuers lhnl 
enroll rclulively higher-risk populutions. 
Consistent with section 1321(c)(1) of tho 
PPACA. the Sccrctury is responsible for 
operuting the risk adjustment program 
on behalf or any slate I hut elected not 
to do so. For the 2018 benelil year, HHS 
is rosponslble for operation of the risk 
adjustment program in all 50 states und 
tho District ofColumbiu. 

HHS sols the risk adjustment 
methodology that ii uses in slates that 
elect not to operate the program in 
advance of each benefit year through a 
nolice-ond-commenl rulcmaking 
process with the intention that issuers 
will bo able lo rely on the methodology 
to price their plans appropriately (sec 45 
CFR 153.320; 76 FR 41930, 41932 
through 41933; 81 FR 94058. 94702 
(explaining the imporlonco or selling 
rules oheod of lime and describing 
comments supporting that practice)). 

In the July 15, 2011 Federal Regisler 
(76 FR 41929), we published e proposed 
rule outlining tho framework for the risk 
adjustment program. We implemented 
the risk adjustment progrnm in a final 
rule, published in tho Morch 23, 2012 
Federal Register (77 FR 17219) 
(Premium Stubilizntion Rule). In tho 
December 7. 2012 Fodera I Register (77 
FR 73117). we published u proposed 
rule outlining the proposed Federally 
certiliod risk adjustment methodologies 
for the 2014 benclil year and othor 
purumelers relntcd lo the risk 
adjustment program (proposed 2014 
Payment Notice). We published the 
2014 Puymcnt Notice lino! rule in the 

Murch 11. 2013 Federal Register (78 FR 
15409). In tho Juno 19, 2013 Federal 
Register (78 FR 37032), we proposed a 
modification lo the HHS-operated 
methodology rcluled to community 
rnling stoles. In the October 30, 2013 
Federal Rugistcr (78 FR 65046), we 
linulizcd tho proposed modification to 
the HHS-operated methodology relutcd 
lo community roting stales. We 
published e correcting umendmenl lo 
the 2014 Payment Notice final rule in 
the November 6, 2013 Federal Register 
(78 FR 66653) to address how on 
enrollee's ugo for tho risk score 
calculation would be determined under 
the HHS-operated risk edjuslmcnl 
methodology. 

In the December 2, 2013 Federal 
Register (78 FR 72321), wo published a 
proposed rule outlining tho Federally 
certified risk adjustment methodologies 
for the 2015 bonclil year und other 
parnmotors rcluled lo the risk 
adjustment program (proposed 2015 
Payment Notice). We published the 
2015 Payment Notice finul rule In the 
March 11, 2014 Federal Register (79 FR 
13743). In the May 27, 2014 Federal 
Register (79 FR 30240), lhc 2015 fiscal 
yeor sequostrolion rate for the risk 
adjustment program was announced. 

In the November 26, 2014 Federal 
Register (79 FR 70673), we published e 
proposed rule outlining tho proposed 
Federally certified risk adjustment 
molhodologies for the 2016 benefit year 
and other parameters related lo the risk 
udjustmenl program (proposed 2016 
Payment Notice). We published the 
2016 Payment Notice final rule in the 
February 27. 2015 Federal Register (80 
FR 10749). 

In the December 2, 2015 Federal 
Register (80 FR 75487), wo published a 
proposed rule oullining the Federally 
certified risk adjustment methodology 
for the 2017 benefit year and other 
parameters related to the risk 
adjustment program (proposed 2017 
Payment Notice). We published the 
2017 Payment Notice Onal rule in the 
March 8, 2016 Federal Reglsler (81 FR 
12204). 

In the September 6 , 2016 Federal 
Register (81 FR G1455), we published a 
proposed rule outlining tho Fcdcrolly 
certified risk udjuslment methodology 
for tho 2018 benelil year and other 
parameters related to lho risk 
adjustment program (proposed 2018 
Payment Notice). We published the 
2018 Payment Notice final rule in the 
December 22, 201G Federal Register (81 
FR 94058). 

In the November 2, 2017 Federal 
Register (82 FR 51042), wo published o 
proposed rule outlining the Federally 
certified risk adjustment methodology 

for the 2019 bencOI year, and lo further 
promote stable premiums in the 
individual and small group markets. We 
proposed updates lo the risk adjuslmcnl 
methodology and amendments to the 
risk adjustment dnto validation process 
(proposed 2019 Puymenl Notice). We 
published tho 2019 Payment Notice 
final rule in lho April 17, 2018 Federal 
Register (83 FR 16930). We published a 
correction to the 2019 risk adjustment 
coefficients in the 2019 Poymonl Notice 
final rule in tho Mny 11, 2018 Federal 
Register (83 FR 21025). On July 27, 
2018, consistent wilh 45 CFR 
153.320(b)(1 J(i). we updated Iha 2019 
benefit year finol risk adjustment model 
coefficients lo roOoct en additional 
recalibration rclotcd lo un update lo the 
2016 enrollcc·levcl EDGE datnset.1 

In the July 30, 2018 Federal Ruglslcr 
(83 FR 36456), we published a final rule 
that adopted the 2017 benefit your risk 
adjustment methodology in lhe March 
23, 2012 Federal Register (77 FR 17220 
through 17252) nnd in the Morch 8, 
2016 Federal Register (81 FR 12204 
through 12352). In light of the court 
order described below, lhis finnl rule 
sols forth additional explnnalion of lhe 
rationale supporting the use of 
statewide average premium in lhe HHS­
operaled risk adjustment puymcnl 
trunsfcr formula for the 2017 benefit 
year, including lhe reasons why the 
program is operated in o budgol neutral 
manner. This finol rule permitted HHS 
to resume 2017 benclil year program 
oporntlons. including colloclion of risk 
adjustment churgos und distribution of 
risk odjustmenl payments. HHS also 
provided guidance as lo the operation or 
the HHS-operated risk adjustment 
program for tho 2017 benefit year in 
light of publication or this final rulc.2 

8. The New Mexico Hea/lh Connections 
Courl 's Order 

On February 28. 2018, in e suit 
brought by tho heulth insurance issuer 
New Mexico Heolth Connections, the 
United Stales District Court for tho 
District of New Mexico (the district 
court) vacalcd the use of statewide 
average premium in the HHS-opernlcd 
risk adjuslmenl methodology for the 
2014.2015,2016,2017,und 2018 
benefit years. Tho district court 
rcusonod that HHS had not adequately 
explained its decision to ndopl a 
methodology that used statewide 

1 Suu, Updu1ed 2019 Bunulit Yeor l'htut llHS Risk 
Adjustment Modol Coulliclonl•. July 27, 2018 
Avullublo ot https:l/1nvw,cms.gov/CCllO/Rusourcos/ 
Ragu/alion•·a11d·Cu/danculDoll'nlocids/21119· 
Updld·Finol·llllS·RA·Modol·Coefficiunls.pdf, 

1 Sou, /1t1ps:/lwmv.cms.gov/CCTIO!RtJSourc1JSI 
Rugu lalions-and.Cuidonce/Da1m/oads/2011.nA­
f"/nal ·Rule-Rurumpl ion·RAOps.pdf 
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average premium ns tho cosl·scoling 
foctor lo ensure lhal umounls collected 
from issuers oquul the omount of 
puyments mode lo issuers for tho 
opplicoble benefit year, thol is, a 
methodology that maintoins the budget 
neutrality of lhc progrnm for the 
npplicablc benefit ycnr.1 The dislrict 
court otherwise rejected New Mexico 
Health Connoclions' arguments. HHS's 
motion for reconsideration remains 
pending with the district court. 

II. Provisions of the Proposed Ruh: 
This rule proposes to adopt the HHS· 

operated risk odjuslmenl methodology 
that was previously published at 81 FR 
04058 for tho 2018 benefit year with an 
oddilional explanation regarding tho use 
of statewide overage promium and tho 
budget neulrnl nature of the risk 
adjustment program. This rule doos not 
propose lo make any chnnges lo the 
previously published HHS-opcralcd risk 
adjustment methodology for the Z018 
benefit year. 

The risk odjustment program provides 
paymonts to health insuroncc issuers 
that enroll higher-risk populolions, such 
us those with chronic conditions, 
thereby reducing incentives for issuers 
to structure their phm benefit designs or 
morkeling strategics lo ovoid these 
enrollees and lessening the potential 
lnnuence or risk selection on the 
premiums lhul issuers charge. Instead, 
Issuers are expected lo sol mies based 
on average risk and compete based on 
plan fcaluros rulher than selection or 
healthier enrollees. The program applies 
lo any health Insurance Issuer offering 
plans in tho Individual or small group 
mnrkcts, with the exception of 
grandfathered health plans, group 
health insurance coverage described in 
45 CFR 146.145(c), individual health 
insurance coverage described in 45 CFR 
148.220, and any plan determined not lo 
be u risk adjustment covered plan in the 
applicable Fodcrally certified risk 
odjuslmen1 methodology.~ Jn 45 CFR 
purl 153, subpnrls A, B, 0, G, ancl H, 
HHS established standards for the 
odminlslrulion or the permanent risk 
i!djustmenl program. In accordance with 
§ 153.320. any risk ocljustmcnl 
mothodology used by a stoic, or by HHS 
on behalf of the slate, must be a 
Fcclorully certified risk adjustment 
methodology. 

As slated in the 2014 Payment Notice 
final rule, tho Federally certiOed risk 
odjuslmont mulhoclology devclopecl and 
usod by HHS in stoles lhot elect not lo 

:. N11w lrlu.'<icu Httultlt Counoctluns v. Umlud 
S futw.· Dupurtmunl n/ ll1mllh uml H11111 tm S1•n'ktt1' 
11111/ , No. CIV 11HJff76 fD/IHR ID.N.M. 2018 1. 

•Sun thu duflnlllon for "rhk 11clj10.1111unl r:ovun:cl 
pl1111" ul 45 CFR 15~.~o . 

operate the program is basod on the 
promise that premiums for lhnl stoic 
market should reflect the differences in 
pion bcncnts, quality, and cfficioncy­
not tho health status of tho enrolled 
population.~ HHS developed the risk 
adjustment payment transfer formula 
thnl cnlculntes tho difforenco between 
the revenues required by o plan hosed 
on the projected health risk of the plan's 
enrollees and the revenues that a plan 
can generate for those enrollees. These 
differences ore then compared across 
plans in the slate market risk pool and 
converted lo a dollar omounl hosed on 
the statewide average premium. HHS 
chose to use statewide average premium 
and normalize the risk adjustment 
transfer formula to renccl stale overage 
fnctcrs so lhnt each plan's enrollment 
churaclorislics Dro compared lo the slate 
overage and tho total calculated 
payment amounts equal total calculated 
charges in each state mnrkot risk pool. 
Thus, each plan in the risk pool receives 
o risk ndjuslmenl payment or charge 
designed lo compensate for risk for a 
pion with overage risk in o budget 
neutral manner. This approach supports 
tho overall goal of lhc risk adjustment 
program to encourage issuers to rate for 
the average risk in the applicable stoic 
market risk pool, und avoids the 
creation or incentives for issuers lo 
operate less efficiently. sel higher 
prices, develop benefit designs or create 
morkoting strategics lo ovoid high-risk 
enrollees. Such incentives could arise If 
HHS used each issuer's pion's own 
premium in the payment transfer 
formula, instead of statewide overage 
premium. 

As explained above, the district court 
vocoted the use of statewide overage 
premium in the HHS-operated risk 
adjustment methodology for the 2014 
through 2018 benefit years on the 
ground that HHS did not adequately 
explain its decision to adopt that nspocl 
of the risk adjustment methodology. The 
district court recognized that uso or 
slolcwido average premium maintained 
the budget neutrality of tho program, but 
concluded thal HHS had not adequately 
explained the underlying decision lo 
adopt a methodology lhol kept the 
program budget neutral, lhal is, lhal 
ensured that amounts collected from 
issuers would oqual payments mode to 
issuers for the applicable benefit year. 
Accordingly, HHS is providing 
additional explanation herein. 

First. Congress designed the risk 
adjustment program lo be implemented 
ond opornled by slates if they chose lo 
do so. Nothing in section 1343 of the 
PPACA requires a stale lo spend its own 

' SU11 78FR 154ll'Jut 15417 

funds on risk adjustment poymcnls, or 
allows HHS to impose such a 
requirement. Thus, while section 1343 
may hove provided leeway for stoles lo 
spend 11ddilionnl funds on the program 
if they voluntarily chose to do so, HHS 
could not havo required such additional 
funding. 

Second, while the PPACA did not 
include an explicit requirement th11l the 
risk adjustment program be operated in 
o budget neutral manner, it also did not 
prohibit HHS from designing tho 
program in that manner. In fuel , 
although the statutory provisions for 
many other PPACA programs 
opproprinlcd or authorized amounts lo 
be oppropriutod from the U.S. Tr11osury, 
or provided budget authority in advance 
of approprialions,n the PPACA neither 
nuthorizcd nor appropriated odditional 
funding for risk adjustment payments 
beyond tho amount of charges pnid in, 
nor authorized HHS lo obligate itself for 
risk adjustment payments in excess of 
charges collcctcd.7 Indeed, unlike lhc 
Medicare Port D statute, which 
oxprossly authorizes the opproprinllon 
of funds and provides budget authority 
in advenco of appropriations to make 
Part D risk-adjusted payments, the 
PPACA's risk adjustment statute makes 
no rcfcrenco lo additional 
appropriations." Because Congress 
omitted from the PPACA any provision 
oppropriollng independent funding or 
creating budget authority in advance cf 
an appropriation for the risk adjustment 
program, HHS could not-absent 
another source of oppropriotions-hovc 
designed the program in o way thai 
required payments in excess of 
collections consistent with binding 
opproprietions law. Thus, as a practical 
molter, Congress did not give HHS 
discretion lo implement a program that 
was not budget neutral. 

Furthermore, if HHS elected to adopt 
a risk adjustment methodology that was 
contingent on appropriations rrom 

"Forux11mplus uf PPACA pruvl•lnn. 
opproprlollng lund• . .,., PPACA '""· I IU!lg)l l ). 
IJll(n)(ll. IJZZ(g), 1323(.:l. l'oroxurnplo• of 
PPACA provisions ou1l111rlzlng Urn uppropriullun ul 
funds , sm' l'PACA sues. 1002, 2705(0. 21or~u), 
JOIJ(t:), 31115, 3504(h). 3505(u)(5), JSOS(b), 3500, 
35119(0)(\), JS09(b), JSU!l(u), JStl'JIO, 350tl(g), JS 11. 
400J(o), 4003lb), 4004()). 4 llll(hf. 41112(0), 4 lll2(c), 
4 IDZ(tl)(l)(CJ. 4102(dJl4). 4201(0. 4202luJ(5), 
4ZU4(b), 4200, 4302(0). 4304, 4305to). 430S(c), 
SJOJ(ll), 51U2(u), SIOJ(u)IJ}. 5203. 5204. 52Ufi(b). 
5207, S208(b}, 5210. SJOI . 5302, 5303, 5304, 
5305(0), 5306(11). 5307(•). nncl 53ll9{b). 

'Seu 42 U.S.C. 18063. 
•Compam 42 U.S.C. 18003 (fulllng lo •pudfy 

sourcu ol funding othur thu11 risk udlustmun( 
c:h•ll!••). i.it/1 42 U.S.C. 1395w-l 10(c:)l3) 
(outhurizlng nppropriatlon• lnr Mudlr.uru Pu11 D risk 
utl)uslud poyrnonl•): 42 U.S.C. 1395w-115(o) 
(us1uhll•hlng "hudgut oulhorily In udvoucu ol 
11pproprlolloM Acls" for risk 11t1111.<1utl poymuuls 
undur Mudlf:uru Port DJ. 
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Congress through tho annual 
appropriations process, that would hove 
created uncortuinty for issuers regarding 
tho umount of risk adjustment payments 
they could expect for o given benefit 
year. That uncertainly would have 
undermined one of the central 
objectives of the risk odjuslmenl 
program. which is to assure issuers in 
advance that they will receive risk 
adjustment payments if, for tho 
11pplicablc bcnufil yuor, they enroll o 
higher·risk popululion compared to 
other issuers in the stoic market risk 
pool. The budgot·neulrul fromowork 
spreads the costs of covering higher-risk 
enrollees across issuers throughout a 
given stoic market risk pool, thereby 
reducing incentives for issuers lo engage 
in risk-avoidance techniques such as 
designing or morkoling their plans in 
ways lhnl lend to u11ruct healthier 
individuals, who cost loss lo insuro. 

Moreover, relying on each year's 
budgut process for npproprinlion of 
additional funds lo HHS lhul could ho 
used to supplcmunl risk adjustment 
transfers would hovu required HHS to 
delay setting the parameters for any risk 
udjustmonl payment proration rates 
until well ofter the plans wore in effect 
for tho applicable bonofit year. Any 
later-authorized program monogemonl 
appropriations mode to CMS, moreover, 
were not intended to be used for 
s upplementing risk adjustment 
puyments, nnd were ulloculcd by the 
agency for other. primorily 
adminislralive. purposus." Without the 
odoplion of a budgol·nculrul framework, 
HHS would hove needed lo assess o 
charge or olhorwiso collect additional 
funds, or prorate risk adjustment 
payments to bulance tho calculated risk 
adjustment transfer amounts. The 
resulting unccrloinly would hove 
conflicted with the overall goals of tho 
risk ndjustmenl program-lo stabilize 
premiums and lo reduce incentives for 
issuers to avoid enrolling individuals 
with higher than uvornge actuarial risk. 

In light of tho bud gel neutral 
framework discussed above, HHS also 

11 h lm!i hmm ~mggu111t!d tlrnt lhc urnuu) lump su111 
np11mprlntlcm 10 CMS for prosrom nu.11uigemunl wu1 
f1<llu111iully u•ailuhlu fur rl•k aJjus1111u111 puymcnl•. 
Thu lump sum appropriulfun for u1u:h yonr WDJ nol 
uou< tud uulil urtur thu opµlh:uhlu rulu announciHK 
µuymout11 for lhu up1,U1:hhlu hunufit yuar Moruuvur. 
111 !S clou• 1101 huliuvu lhul lhu lump >Um I• lugully 
uvulluhlu fur rl•k udl1ul11111nl puymonls. I\• lhu 
undurlying lnutgul ruquu•I~ ntflott. tho unnuul lump 
~urn wus for ptogmm mnnoguinur11 uxponsu!il, suc:h 
•• udminlstrntlvu '""''(or various CMS progrum• 
ouch n• MuJh.uld, Mucli<:uru, thu Chlhlrun's Huul1h 
Jwmrum.u Progrom, un<l lhu Pl>ACA 11 lnsurunc.u 
murkul rHfonns- nol for l110 progrum puymunls 
1!111111..,lvus CMS would huvu ulo1:1ud lo u•u 1!111 
lump sum for lhusu importu.nl progtum monugumun1 
nxpuri~us uvnn If CMS hud dl!!K:rolinn lu U!llU ct11 ur 
pun or lhu lu1up •11111 for risk udju•tmunl puymunl<. 

chose nol lo use a different paromoler 
for the payment transfer formula under 
tho HHS-operated methodology, such as 
ooch pion's own premium. that would 
not hove aulomalicolly achieved 
equality between risk adjustment 
puymenls and charges in each benefit 
year. As set forth in prior discussions,10 
uso of the plan's own premium or n 
similar poromulor would hove required 
the application of a balancing 
adjustment in light of the program's 
budgut neulrality-cilhor reducing 
puymcnls lo issuers owed o payment, 
increasing charges on issuers duo a 
charge. or splitting tho difference in 
some fashion between Issuers owed 
payments and issuers assessed charges. 
Such odjuslmcnls would hove impaired 
the risk adjustment program's goals. os 
discussed above. of encouraging issuers 
lo role for the average risk in the 
applicable slate market risk pool. and 
avoiding tho creation of incentives for 
issuers to operate luss efficiently. set 
higher prices, or develop benefit designs 
or creole marketing strategics lo avoid 
high-risk enrollees. Use of an ofter-lhe­
fact boloncing adjustment is also less 
predictable for issuers than a 
methodology that can ho calculated in 
advance of a bcnofll ytlar. Such 
predictability is important lo serving the 
risk adjustment program's goals of 
premium stabilization end reducing 
issuer incentives lo avoid enrolling 
higher-risk populations. Additionally, 
using o plan's own premium lo scale 
transfers mny provide additional 
incentive for pluns with high·risk 
enrollees lo increase premiums in order 
lo receive additional risk adjustment 
payments. As noted by commentcrs lo 
the 2014 Payment Notice proposed rule, 
transfers mny be more volntlle from year 
lo year and sensitive to anomalous 
premiums if they wore scaled lo a plan's 
own premium instead of tho statewide 
avurogo premium. In tho 2014 Payment 
Notice final rule, we noted that we 
received a number of comments in 
support of our proposal to use statewide 
averngc premium as the basis for risk 
ndjuslmenl transfers, while some 
comrnenlcrs expressed o desire for HHS 
lo use o plan's own premium. HHS 
nddrosscd those comments by 
rciloraling that we hod considered the 
use of o pion's own premium instead of 
slolowlde average premium and chose lo 
uso stolowidc overage premium, os this 
npprooch supports tho overall goals of 
tho risk odjuslmunt program to 

'" S•o fur uxomplu, Suplcmhur 12. 2011, nisk 
'1djlutm11nt lmplr.m11nlollon l8'ur.• \Vhllu Popur. 
uvuilublo ul hllps:l/l\1rh'.cm.• gov/CCllO/Rusourt:t1s/ 
F/1".<!Download.<lri•kadju.•I munl. w/1/t11pap11r _ 
wob.pdf. 

encourage issuers to role for the average 
risk in the npplicablc stoic market risk 
pool , and ovoids the creation of 
incentives for issuers lo employ risk· 
avoidance techniques. 

Although HHS hos not yet colculolod 
risk adjustment payments and charges 
for lho 2018 benefit year, immediate 
odminlslrolive action is impornlive to 
maintain the stability and predictability 
in the individual and small group 
insurance markets. This proposed rule 
would ensure that collections and 
payments may bo mode for tho 2018 
benefit your in o timely manner. 
Without this administrative action, the 
uncertainly related lo tho HHS-operated 
risk adjustment methodology for the 
2018 benefit year could odd uncertainty 
lo the individual and small group 
markets, as issuers ore now in tho 
process of determining tho oxlcnl of 
their market pnrlicipolion and tho rates 
und bunofil designs for plans they will 
offer for the 2019 benefi1 year. Issuers 
file rotes for the 2019 benefit year 
during the summer of 2018, and if there 
is uncertainly as to whether payments 
for the 2018 benefit year will be mode, 
there is a serious risk that issuers will 
substantially increase 2019 premiums lo 
account for the uncompensated risk 
associnlcd with high-risk enrollees. 
Consumers enrolled in certain plans 
could see a significant premium 
increuso, which could make coverage in 
those plans particularly unaffordable for 
unsubsidized enrollees. Furthermore. 
issuers arc currently making decisions 
on whether lo offer qualified health 
plans (QHPs) through the Exchanges for 
tho 2019 benefit year. and. for the 
Fedcrolly-focililalod Exchange (FFE), 
this decision must be mode before the 
August 2018 deadline lo finalize QHP 
agreements. In slates with limited 
Exchange options, o QHP issuer exit 
would restrict consumer choice. and pul 
nddilionol upward pressure on 
Exchange premiums, thereby increasing 
Iha cost of coverage for unsubsidized 
individuals and federal spending for 
premium lax credits. Tho combination 
of these effects could lend lo significant. 
involuntary coverage losses in certain 
stale market risk pools. 

Additionally. HHS's failure lo make 
timely risk adjustment payments could 
impact lho solvency of plans providing 
coverage lo sicker {ond costlier) than 
ovorago enrollees that require the influx 
of risk adjustment payments lo conlin ue 
oporolions. When stole regulators 
determine Issuer solvency, any 
uncertainly surrounding risk adjuslmcnl 
transfers jeopardizes regulators' ability 
lo make decisions lhnl protect 
consumers and support tho long·lcrm 
health of Insurance morkots. 
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In light of tho dislrict court's decision 
lo v11catc the use of slotowide average 
premium in the risk adjustment 
methodology on tho ground thut HHS 
did not udequalely explain its decision 
to adopt that aspect of the methodology, 
we offer an oddilionul explanation in 
this rule and arc proposing to maintain 
tho use of statewide overage premium in 
tho upplicublo state market risk pool for 
lhe payment transfer formula under the 
HHS-operated risk udjustmont 
methodology for tho 2018 benefit your. 
Therefore, HHS proposes to adopt the 
methodology previously established for 
the 2018 benolit your in the Federal 
Register publiculions cited above that 
applies lo the colculotion, collection 
end poyment of risk adjustment 
transfers under tho HHS-operated 
methodology for tho 2018 benefit year. 
This includes lhe adjustment to the 
statcwido ovorage premium, reducing ii 
by 14 percent, to account for on 
estimated proportion of administrative 
c.osts that do not vury with claims.11 We 
seok comment on the proposal to use 
tho statuwidc uvurugo premium. 
Howevur, in order lo protect lhe settled 
oxpoctations of issuers that structured 
their pricing and offering decisions in 
ruliance on tho previously promulgated 
2016 bunofit year methodology, oil other 
aspcc.ts of the risk adjustment 
mothodology arc oulside of the scope of 
this rulemaking. und HHS docs nol seek 
comment on lhose finalized aspects. 

lll. Collection of Information 
Ruquirements 

This document docs nol impose 
information collection roquiromcnls, 
that is, reporting, recordkoeping, or 
third-party disclosure requirements. 
Consequently. thero is no need for 
review by lhe Orfico of Management und 
Budgol under the oulhorily of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501. el seq.). 

IV. Regulatory lmpuct Analysis 

A . Slalemenl of Nlwd 

This rule proposes to maintain 
statewide uvcruge premium as the cost­
scaling fuctor in the HHS·oporulod risk 
adjustment melhodology and continue 
the operation of the program in a budget 
noutrol manner for the 2018 benefit year 
to protect consumers from the effects of 
adverse selection and premium 
increases duo to issuer uncertainly. Tho 
Premium Stabilization Rulo, previous 
Puymcnt Notices, and other rulemakings 
noted above provided detai l on the 
implementation or tho risk udjuslmcnt 
program, including the specil'ic 

11 Sou HI FR ~141)5~ ul !HO!J9 . 

parameters applicnblo for tho 2018 
bonofil year. 

8 . Overall Impact 

We have examined the impact of this 
rule as required by Exoculivo Order 
12866 on Regulatory Planning and 
Review (September 30, 1993), Executive 
Order 13563 on Improving Regulation 
and Regulatory Review (January 18, 
2011 ), tho Regulatory Flexibility Act 
(RFA) (Soptomber 19. 1980, Pub. L. 90-
354), section 1102(b) of tho Social 
Security Act, section 202 of the 
Unfunded Mandates Reform Act of 1995 
(March 22. 1995; Pub, L. 104-4). 
Executive Order 13132 on Federalism 
(August 4 , 1999), tho Congressional 
Review Act (5 U.S.C. 804(2)), and 
Executive Order 13771 on Reducing 
Regulation and Controlling Regulatory 
Costs. Executive Orders 12866 and 
13563 dirncl agencies to assess nil costs 
and benefits of nvniloblo regulatory 
ullornutives and, if regula tion is 
necessary. lo select regulatory 
approaches that maximize net benefits 
(including polentinl economic. 
onvironmenlol. public hoellh and sofoty 
effects. distributive impacts, and 
equity). A regulatory impact analysis 
(RIAi must be prepared for major rules 
with economically signil'icnnt affects 
($100 million or more in any one year). 

OMB has determined that this 
proposed rule is "economically 
significant" within tho mooning of 
section 3(0(1) ofExccutivc Order 12866, 
because il is likely to hove an annual 
affect of $100 million in any 1 year. In 
addition, for the reasons notod above, 
OMB has determined that this is a major 
rule under lhc Congrosslonal Review 
Act. 

This proposed rulo offers further 
explanation of budget noulralily and tho 
use of statewido overage premium in the 
risk adjustment payment lrnnsfor 
formula when HHS is operating the 
pormunenl risk udjuslmcnt program 
established in section 134 3 of the 
PP A CA on behalf of o slate for Lhc 201 B 
benefit year. We note thul wo previously 
osllmaled transfers associotod with the 
risk udjuslmenl program in the Premium 
Slobilizntion Ruic and tho 2018 
Payment Notice, ond lhut tho provisions 
of this proposed rule do not change tho 
risk odjustmenl lransfors previously 
eslimoled under the HHS·operated risk 
adjustment methodology eslublishod in 
those final rules. The approximate 
estimated risk adjustmon t transfers for 
tho 2018 benefit yeor ore $4.8 billion. As 
such, we also incorporate Into this 
proposed rule the RIA in tho 2018 
Paymonl Notice proposed and final 
rules. 

V. Response to Comments 

Because of lho largo number of public 
comments we normally roc:olvc on 
Federal Register documents, we arc not 
able to acknowledge or respond to them 
Individually. We will consider all 
comments we receive by the dote and 
time specified in lhe DATES section of 
this proposed rule, and. when wo 
procood with o subsequent document, 
wo will respond lo tho comments in lho 
preamble to that document. 

Doted: July 30, 201 B. 
Suem11 Verma, 
Admlnistrotor, Centers far Medicare & 
Medicaid Services. 

Doted: August 2, 2018. 
Alex M. Azur II, 
S11cretary, Department of !-lea/th and Human 
Services 
IFR One. 2018-17142 Fllud U- 8- lH; ~;15 p111l 

BILLINO COOE •12~1-P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 11 

[PS Docket Nos. 15-94, 15-91; FCC 1&-
94) 

Emergency Alert System; Wireless 
Emergency Alerts 

AGENCY: Federal Communications 
Commission. 
ACTION: Further molice of proposed 
rulemaking. 

SUMMARY: In this document, the Federal 
Communications Commission (FCC or 
Commission) seeks comment on 
whether additional alert reporting 
moesuros ore needed; whether Slate 
EAS Plans should be required lo include 
procedures to help proven! false olcrls, 
or to swiftly mitigate their consequences 
should a false olort occur; and on foctors 
that might delay or provonl delivery of 
Wireless Emergency Alerts (WEA) to 
members of tho public and measures the 
Commission could take lo address 
inconsistent WEA delivery. 
DATES: Comments arc due on or before 
September 10, 2018 and reply 
comments ore due on or before October 
9, 2018. 
ADDRESSES: You may submil comments, 
identified by PS Docket Nos. 15- 94, 15-
91 by nny of tho following mot hods: 

• Federal eRulemaking Portal: hllp:I/ 
www.regulations.gov. Follow tho 
instructions for submllling comments. 

• Federal Communications 
Commission's Website: hllp:I/ 
www.fcc.gov/ecfs/. Follow the 
instructions for submilllng comments. 
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Final rule 

§ 380.1 O [Corrected) 

• 2. On pogo 61125, in the third column, 
in§ 380.10, in paragraph (o)(2), 
"S0.0019" is corrected to rood 
"S0.0018". 

Doted: Dcccmbor 3, 2016. 

David R. Scrickler, 
Copyrighl Royalty fudge. 
IFR 01><:. ZOI0- 20fl0fl l'llod IZ- 7- 10: ff ~5 uml 

BILLING COllE 1410-72-P 

DEPARTMENT OF HEAL TH AND 
HUMAN SERVICES 

45 CFR Part 153 

[CMS-9919-F] 

RIN 093&-AT66 

Patient Protection and Affordable Care 
Act; Adoption of the Methodology for 
the HHS-Operated Permanent Risk 
Adjustment Program for the 2018 
Benefit Year Final Rule 

AGENCY: Centers Cor Medicare & 
Medicaid Services (CMS), Doparlmenl 
of Health and Human Services (HHS). 
ACTION: Final rule. 

SUMMARY: This final rule adopts tho 
HHS-operated risk odfuslmenl 
methodology for the 2018 benelil year. 
Jn February 2018, a district court 
vocolod lhe use or slolowido average 
premium in the HHS-operated risk 
adjustment molhodology for lhe 2014 
through 2018 benefit yours. Following 
review or oil submilled comments lo tho 
proposed rule, HHS is adopting for the 
2018 benefit year on HHS-operated risk 
adjustment methodology thal utilizes 
lhe slolewide average premium and is 
operated in a budget-neutral manner, us 
established in the linel rules published 
in the March 23, 2012 and the December 
22, 2016 editions of the Federal 
Register. 

DATES: The provisions of this final rule 
ure effective on February 8, 2019. 
FOR FURntER INFORMATION CONTACT: 
Abigail Walker, (410) 786-1725: Adam 
Shaw. (410) 786-1091; Joya Ghildiyel , 
(301) 492- 5149; or Adrianne Patterson, 
(410) 786- 0686. 
SUPPLEMENTARY INFORMATION: 

I. Background 

A. Legislative and Regulatory Overview 

Tho Patient Protection and Affordable 
Care Act (Pub, L. 111- 148) was onnctod 
on March 23, 2010; tho Health Care and 
Education Reconclllation Act or 2010 
(Pub. L. 111- 152) was enacted on March 

30, 2010. These statutes are colleclively 
referred to as "PPACA" in this final 
rule. Section 1343 of tho PPACA 
established on annual permanent risk 
adjustment program under which 
payments are collocled from health 
insurance issuers lhul enroll relatively 
low·risk populations, and payments are 
mode lo health insurance issuers that 
enroll relatively higher·risk populations, 
Consistent with section 1321 (c)(1) of the 
PPACA, the Secrolory is responsible for 
operating the risk adjustment program 
on behalf of any slate thel elects nol to 
do so. For the 2018 benefit your, HHS 
is responsible for operation of the risk 
adjustment program in ell 50 stales end 
lhe District of Columbia. 

HHS sets tho risk adjustment 
methodology lhal it uses in stoles that 
elect not to operate risk adjustment in 
advance of each benelil year through a 
notice-end-comment rulemoking 
process with the Intention that issuers 
will be able lo rely on the methodology 
lo price their plans appropriately (see 45 
CFR 153.320; 76 FR 41930, 41932 
through 41933; 81 FR 94058, 94702 
(explaining the imporlnnco or selling 
rules ahead of time ond describing 
comments supporting that practice)). 

In tho July 15, 2011 Federal Register 
(76 FR 41929), we published n proposed 
rule outlining lhe framework for the risk 
adjustment program. Wo implemented 
the risk adjustment program in a final 
rule, published in the March 23, 2012 
Federal Register (77 FR 17219) 
(Premium Stabilization Rule). In tho 
December 7, 2012 Federal Register (77 
FR 73117), we published a proposed 
rule outlining tho proposed Federally 
certilied risk adjustment methodologies 
for lho 2014 benefit year end other 
parameters related to lhe risk 
adjustment program (proposed 2014 
Payment Notice). We published the 
2014 Payment Notice final rule in the 
March 11 , 2013 Federal Register (78 FR 
15409). In lhe June 19, 2013 Federal 
Register (78 FR 37032), we proposed a 
modilicalion to the HHS-oporaled risk 
adjustment methodology rolaled lo 
community rating stoics. In tho October 
30, 2013 Federal Register (78 FR 
65046), we finalized this proposed 
modification related lo community 
ruling stales. We published a correcting 
emendment lo tlrn 2014 Payment Notice 
final rule in the November 6, 2013 
Fudural Register (78 FR 66653) to 
address how on enrollee's ago for tho 
risk score calculation would be 
determined under lhe HHS-operated 
risk ndjustment methodology. 

In tho December 2, 2013 Federal 
Register (78 FR 72321), we published o 
proposed rule outllning the Federally 
certified risk ndjustmonl methodologies 

for tho 2015 benefi l year and other 
parameters related to the risk 
adJuslmenl program (proposed 2015 
Payment Notice). We published the 
2015 Payment Notice final rule in tho 
Morch 11, 2014 Federal Register (79 FR 
13743). In tho Mey 27. 2014 Federal 
Register (79 FR 30240), tho 2015 liscal 
year sequestration rnto for the risk 
adjustment program wos announced. 

In lhe November 26, 2014 Federal 
Register (79 FR 70673), we published a 
proposed rule outllning the proposed 
Federally certified risk adjustment 
methodologies for tho 2016 benefit year 
and other parameters related lo the risk 
adjustment program (proposed 2016 
Payment Notice). We published the 
2016 Payment Notice final rule in the 
February 27, 2015 Federal Register (80 
FR 10749). 

In the December 2, 2015 Federal 
Register (BO FR 75487), we published a 
proposed rule outlining the Federally 
certified risk adjustment methodology 
for tho 2017 benefit year end other 
poromelers related to lhe risk 
adjustment program (proposed 2017 
Payment Notice). We published the 
2017 Payment Notice line! rule In the 
March 8, 2016 Federal Register (81 FR 
12204). 

In tho September 6, 2016 Federal 
Regisler (81 FR 61455), we published o 
proposed rule outlining the Federally 
ccrlllied risk adjustment methodology 
for the 2018 benefit year end other 
pnramotors related to the risk 
adjustment program (proposed 2018 
Payment Notice). We published the 
2018 Payment Notice nnal rule in the 
December 22, 2016 Federal Register (81 
FR 94058). 

In the November 2, 2017 Federal 
Register(82 FR 51042), we published o 
proposed rule outlining lhe federally 
cortilied risk adjustment molhodology 
for tho 2019 benefit year. In that 
proposed rule, we proposed updates to 
lhe risk adjustment methodology and 
amendments lo tho risk odjustmenl dale 
volidetion process (proposed 2019 
Payment Notice). We published tho 
2019 Payment Notice final rule in the 
Aprll 17, 2018 Federal Register (83 FR 
16930). Wo published a correction to the 
2019 risk adjustment coefncienls in the 
2019 Payment Notice line! rule in the 
Moy 11, 2018 Federal Register (83 FR 
21925). On July 27, 2018, consistent 
wilh § 153.320(b)(1 }(iJ. we updated the 
2019 benefit year final risk adjustment 
model coefncie.nls lo reOect on 
eddillonnl recalibration relolod to on 
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update to the 2016 cnrollec-lcvel EDGE 
dotaset. 1 

In the July JO, 2018 Federal Register 
(83 FR 36456), we published a final rule 
that adopted the 2017 benefit year HHS· 
operated risk adjustment methodology 
set forth in the March 23, 2012 Federal 
Register (77 FR 17220 through 17252) 
and in the March 8, 2016 FedeniJ 
Register (81 FR 12204 through 12352). 
Tho final rule provided an odditionol 
explanation of tho rationale for uso of 
statewide overage premium in the HHS· 
operated risk adjustment state payment 
transfer formula for the 2017 benefit 
year, including why the program is 
operated in a budget-neutral manner. 
That final rule permitlod HHS to resume 
2017 benefit year progrum operations, 
including collection of risk adjustment 
charges and distribution of risk 
adjustment payments. HHS also 
provided guidance as to the operation of 
lhe HHS-operated risk adjustment 
program for the 2017 benefit year in 
light of publication of the final rule.2 

Jn the August 10, 2018 Federal 
Register (83 FR 39644). we published 
the proposed rule concerning the 
adoption of the 2018 benefit year HHS· 
operated risk adjustment methodology 
sci forth In the March 23, 2012 Federal 
Register (77 FR 17220 through 17252) 
and in the December 22, 2016 Federal 
Register (81 FR 94058 through 94183). 

B. The Neiv Mexico Health Connections 
Court's Order 

On February 28, 2018. in a suit 
brought by the hoalth insurance issuer 
Now Mexico Health Connections, the 
United States District Court for tho 
District of Now Mexico (the district 
court) vacated lho use of statewide 
overegc premium in the HHS·operoted 
risk adjustment methodology for the 
2014,2015,2016, 2017. and 2018 
benefit yours. The district court 
reasoned that HHS hod not adequately 
cxploinod Its decision to adopt o 
methodology that used slatewido 
overage premium as the cost-scaling 
factor to ensure that the amount 
collected from issuers equals the 
amount of poymonts mode to issuers for 
the applicable benefit year, that is, o 
methodology that maintains the budget 
ncutrollly of the HHS-operated risk 
adjustment program for the npplicublo 
benefit year.3 The district court 

1 S..u Updatud 2019 Bunefil y.,.,, Final HHS nld: 
Adjustm11nl ModHI Co11fficirnts. July 27. 2018, 
Avolluhtu 111 http.<:ll,.ww.cm•.1JovfCCllO! Rusourt:11s/ 
R•i:ulal/ons·und·Cuidrmc• IDownloods/2019· 
Uprltd·Flnnl·llHS·RA· Mndnl·Co11/[iclnnts pd{. 

2 S..u l11tp.<:llwww.cm>-savlCC/IO/R11suun·us! 
R•gululionN m d·Cuiduncu/Downlondsl20 I 7·RA· 
Finol·RulrJ Rttsumption•R,.,Ops.pdf. 

> Nuw M11xico H.-ollh Contwclions v. Unitod 
Slnt11s Dtiparlmanl of Ht.'alth and Human Son·ice.. 

otherwise rejected New Mexico Health 
Connections' arguments. 

C. The PPACA Risk Adjustment 
Program 

The risk adjustment program provides 
payments lo health insurance plans that 
enroll populations with higher-than· 
average risk and collects charges from 
plans that enroll populations with 
lower· thon·ovcroge risk. Tho program is 
intended to reduce incentives for issuers 
to structure their pion benefit designs or 
marketing strategics to avoid higher-risk 
enrollees and lessen the potential 
influence of risk selection on the 
premiums that plans chargo. Instead, 
issuers arc expected to set rates based 
on average risk and compote based on 
pion features rather than selection of 
healthier cnrollocs. The program applies 
lo any health insurance issuer offering 
plans in the individual. small group and 
merged markets. with the oxception of 
grandfathered health plans, group 
hoallh insurance coverage described in 
45 CFR 146.145(c), individual heullh 
insurance coverage described in 45 CFR 
148.220, and any plan determined not to 
be 11 risk edfustmenl covered pion in tho 
opplicnble Federally certified risk 
adjuslmonl mcthodology,4 Jn 45 CFR 
part 153, subparts A, B, D, G, nod H, 
HHS established standards for the 
administration of the permanent risk 
adjustment program. In accordance with 
§ 153.320, any risk adjustment 
methodology used by a state, or by HHS 
on behalf of the stole, must be o 
federally certified risk adjustment 
methodology. 

As stated in the 2014 Payment Notice 
final rule, tho federally certified risk 
adjustment methodology developed and 
used by HHS In slates that elect not to 
operate a risk adjustment program is 
based on the premise that premiums for 
that state market should reflect the 
differences in phm benefits and 
efficiency- not the health status of the 
enrolled population.5 HHS developed 
the risk adjustment state payment 
transfer formula that calculates the 
difference between the revenues 
required by n plan based on the 
projected health risk of the pion's 
enrollees and the revenues that tho pion 

ttl al., No. CIV 1fi-Oll76 JD/fliR (0,N.M. Fob 26, 
21118) On Mun:h 26. 2016. HHS nlud o molion 
ruquesllng lhol lh• tl l•lrk1 court rui:oo,ldur lb 
llor.lslao, A hoorln11 on !ho mollun for 
nmon•ldorolion wu1 hold on Juno 21. 2016 On 
Oc1chor HJ, 2016. lbu court dunlud HHS'• mullun 
for rocunslc.Jurotlon. Seo Nt1w M11.'tir.o Huulth 
Connriclion• v. Un/trid Stales Dupan11111nl of H11all/1 
and Human S11rvir:i1< 111 al. No. CIV l&-o8711 JOI/HR 
(O.N.M Oc1. 10. 20111). 

•Seu Ibo dufinlllon for "risk udju11munt covurod 
pion" Bl § 153,20. 

• Sou 7Bf'Rol 15417. 

can generate for those enrollees. These 
differences are then compared across 
plans in tho stoic market risk pool end 
converted to o dollar amount based on 
the statewide overage premium. HHS 
chose to use statewide average premium 
and normalize the risk odjustmont state 
payment transfer formula lo reflect state 
average factors so that each pion's 
enrollment characteristics aro compared 
lo the stole overage and tho total 
calculated payment amounts equal total 
calculated charges in each state market 
risk pool. Thus, each plan in the state 
market risk pool receives a risk 
adjustment payment or charge designed 
to compensate for risk for a pion with 
overage risk inn budget-neutral manner. 
This approach supports the overall goal 
of the risk adjustment program to 
encourage issuers to role for tho overage 
risk in the applicable slate market risk 
pool, and mitigates Incentives for 
issuers to operate less efficiently , set 
higher prices, or develop benefit designs 
or create marketing strategies lo ovoid 
high-risk enrollees. Such incentives 
could arise if HHS used each issuer's 
pion's own premium in the slate 
payment transfer formula, instead of 
statewide average pramium. 

TI. Provisions of the Proposed Ruic and 
Analysis of and Responses to Public 
Comments 

In the August 10, 2018 Federal 
Register (83 FR 39644), we published a 
proposed rule that proposed to adopt 
the HHS-operated risk adjustment 
methodology as previously established 
in the March 23, 2012 Federal Register 
(77 FR 17220 through 17252) and the 
December 22, 2016 FederaJ Register (81 
FR 94058 through 94183) for the 2018 
benefit year, with on additional 
explanation regarding the use of 
statewide average premium and tho 
budgel·neulrol nature of the HHS­
opcroted risk adjustment program. We 
did not propose lo make any changes lo 
thu previously published HHS-operated 
risk adjustment methodology for the 
2018 benefit year. 

As explained above, the district court 
vacated tho use of statewide average 
premium in the HHS·oporated risk 
adjustment methodology for the 2014 
through 2018 benefit years on the 
grounds that HHS did not adequately 
explain its decision to adopt that. aspect 
of the risk adjustment methodology. The 
district court recognized lhet use of 
statewide evcrogo premium mnintoinod 
the budget neutrality of the program, but 
concluded that HHS had not adequately 
expluined the underlying decision lo 
adopt a methodology lhet kepi tho 
program budget ncutral, lhot is, a 
methodology that ensured that amounts 

Appellate Case: 18-2186     Document: 010110157902     Date Filed: 04/22/2019     Page: 175     



A-107

Federal Register / Vol. 83 , No. 236/Monday, December 10, 2018/Rules and Regulations 63421 

collected from issuers would equal 
payments mode lo issuers for the 
npplicable benefit year. Accordingly, 
HHS provided the additional 
explanation in the proposed rule. 

As explained in the proposed rule. 
Congress designed the risk adjustment 
program lo bo implemented end 
operated by stales if they chose to do so. 
Nothing in soclion 1343 of the PPACA 
requires a state to spend its own funds 
on risk adjustment payments, or allows 
HHS lo impose such a requirement. 
Thus, while section 1343 may have 
provided leeway for stales to spend 
additional funds on their programs if 
they voluntarily chose lo do so, HHS 
could not have required such additional 
runding. 

We also explained that whlle the 
PPACA did not Include on explicit 
requirement that tho risk adjustment 
program be oporalod In n budget-neutral 
manner. HHS wus conslrnincd by 
approprintions law to devise n risk 
adjustment methodology that could be 
implemented in a budget-neutral 
fash ion. In fact , although the slatulory 
provisions for many other PPACA 
programs appropriated or authorized 
amounts to be appropriated from tho 
U.S. Treasury, or provided budget 
authority in advance of npproprintions,11 

the PPACA neither nuthorizcd nor 
appropriated additional funding for risk 
adjustment payments beyond the 
amount of charges paid in. and did not 
nuthorize HHS lo oblignle itself for risk 
ndjuslment payments in excess of 
charges collected.7 Indeed, unlike the 
Medicare Pnrt D statute, which 
expressly authorized the appropriation 
of funds and provided budget authority 
in advance or appropriations to make 
Part D risk-adjusted payments, the 
PPACA's risk adjustment statute made 
no reference to additional 
oppropriations.e Because Congress 
omitted from the PPACA any provision 
appropriating independent funding or 

11 For oxumplus of PPACA provisions 
upproprlullng funds. '"" PPACA sur.s. 11 Ul(g)(l ), 
IJll(u)ll), 1J22(g), und 1J23(c). For examples of 
PPACA provblon1 outhorizlng tlm opproprlollon of 
funds, sett PPACA ! UCI, 1002, 2705(1], 2706(e), 
301J(c), 3015, J504(b). J 505(al(S), 3505(b), 3506. 
J509(ol(t). J509(b), 3509le), 3500(0, 3500{gJ. 3511. 
4003(0), 4003{b). 4004(1J. 410l(b). 4102{0). 4102(cl, 
410Z(d)(ll(C). 4102fdl(4), 4201(0. 4202(u)(5), 
4204(b). 4ZOO, 4302(11), 4304, 4JOS(o), 4305(c), 
SIOl(h), 5102(e ), 5103(oli3l. 5203, 5204, 5206(b). 
5207. 5208(h). 5210, 5301, 5302. 5303, 5304, 
5305(0). 5JU6(o). 5307fo), •nd 5J09(b). 

' Sm142 U.S.C. 18063. 
• Compani 42 U.S.C. l ffOOJ (foiling to •pec:lry 

souri:o of funding ulhur thun risk odlustmont 
churgos), with 42 U,S,C. 13115w-1lO(c l(3) 
(oulhorlzlng uppropr!olloM for Medi=• Part 0 risk 
od)ustml paymunls): 42 U.S C. IJOSw-l lS(a) 
(ostabllshlng "budgut oulhurlty In odvanco of 
upproprlollon• Act•" for Modlcuru Port D rl!k 
odlustud puymonl•). 

creeling budget authority in advance or 
an appropriation for tho risk ndjustmont 
program, we explained that HHS could 
not- absent another source of 
appropriations- have designed the 
program in o way that required 
payments in excess of collections 
consistent wilh binding appropriations 
low. Thus, Congress did not give HHS 
discretion lo implement a risk 
odjustm1ml program that was not budget 
noulrnl. 

Furthermore, tho proposed rule 
explained that ir HHS elected to adopt 
a risk adjustment methodology that was 
contingent on appropriations from 
Congress through the annual 
appropriations process. that would have 
created uncertainly for Issuers regarding 
the amount of risk adjustment payments 
they could expect for a given benefit 
year. Thnt uncertainty would hove 
undermined one of tho central 
objectives of the risk adjustment 
program, which is to stabilize premiums 
by assuring issuers Jn advance that they 
will receive risk adjustment payments 
if, for tho applicable benefit year, they 
enroll a higher-risk population 
compared to other issuers in the state 
market risk pool. The budget-neutral 
framework spreads the costs or covering 
higher-risk enrollees across issuers 
throughout a given slate market risk 
pool, thereby reducing incentives for 
issuers lo engage in risk-avoidance 
techniques such as designing or 
marketing their plans in weys that tend 
to attract healthier individuals, who cost 
less to insure. 

Moreover, tho proposed rule noted 
that relying on each year's budget 
process for appropriation of additional 
funds to HHS that could be used to 
supplement risk adjustment tronsfors 
would have required HHS to delay 
setting the parameters for any risk 
adjustment paymonl proration rotes 
until well after the plans were in effect 
for the applicable benefit year. The 
proposed rule also explained that any 
later-authorized program management 
appropriations mode lo CMS were not 
intended to be used for supplementing 
risk adjustment payments. and were 
allocated by the agency for other, 
primarily administrative, purposes. 
Specifically, it hos been suggested thal 
tho annual lump sum appropriation to 
CMS for program management (CMS 
Program Management account) was 
potentially available for risk odjuslmenl 
payments. The lump sum appropriation 
for each year was not enacted until after 
tho npplicnblo rule announcing tho 
HHS-operated methodology for the 
applicable benefit year, and therofora 
could not have been relied upon in 
promulgating that rule. Additionally, as 

the underlying budget requests reflect , 
tho CMS Program Management account 
wos intended for program monogomonl 
expenses, such as administrative costs 
for various CMS programs such as 
Medicaid, Medicare, the Children 's 
Health Insurance Program, and the 
PPACA's insurance market reforms-not 
for the program payments under those 
programs. CMS would hove elected to 
use tho CMS Program Management 
account for these important program 
management expenses, rather than 
program payments for risk edjustmenl, 
even if CMS had discretion to use nil or 
part of the lump sum for such program 
payments. Without the adoption of a 
budget-neutral framework, we explained 
thot HHS would hove needed to assess 
a charge or otherwise collect additional 
funds. or prorate risk odjustmenl 
payments lo balance tho calculated risk 
adjustment transfer amounts. The 
resulting uncertainly would hove 
conOicted with tho overall goals of the 
risk adjustment program-to stabilize 
premiums and lo reduce incentives for 
issuers to avoid enrolling individuals 
with higher-than-average actuarial risk. 

In light of the budget-neutral 
framework discussed above, the 
proposed rule explained that we also 
chose not to use a different parameter 
for the stale payment transfer formula 
under the HHS-operated methodology, 
such os each plan's own premium, that 
would not have eutomalically achieved 
equality between risk adjustment 
poyments nnd charges in ooch benefit 
year. As set forth in prior discussions,0 

use of tho plan's own premium or a 
similar parameter would have required 
tho application or a balancing 
adjustment in light or tho program's 
budget neutrality-either reducing 
payments lo issuers owed a payment, 
increasing charges on issuers due a 
charge, or splitting the dirferenco in 
some fashion between issuers owed 
payments ond issuers assessed charges. 
Using n plan's own premium would 
have frustrated the risk adjustment 
program's goals, es discussed above, of 
encouraging issuers lo rate for the 
average risk in the applicable state 
market risk pool, and avoiding tho 
creation or incentives for issuers lo 
operoto less efficiently, sot higher 
prices, or develop benefit designs or 
create marketing strategies to ovoid 
high-risk enrollees. Use of an after-lhe­
facl balancing edjuslmenl is also less 
predictable for issuers than a 

• Seo (oruxomplu, Suptumbor 12. 2011. Risk 
Adfu•tmunt lmplumenlalian lssuas While Papar, 
avolloblu el /111ps:/fwovw.cms.gov/CQ/O/Rusourr:t« I 
F'ilus!Downloads/riskadfustmunt_ •vhilupap•r. 
.... b.pdf. 
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rnothodology thnt Is cstnblished before 
the benefit yenr. Wo oxplnined that such 
predictability is lmporlont to serving tho 
risk adjustment program's goals of 
premium stebilizotion and reducing 
issuer incentives to ovoid enrolling 
h ighcr-risk populations. 

Additionally, the proposed rule noted 
thnt using o plan's own premium lo 
scale transfers may provide additional 
incentives for plans with high-risk 
enrollees lo incrooso premiums in order 
to receive higher risk adjustment 
payments. As noted by commcntcrs to 
lho 2014 Payment Notice proposed rule, 
transfers also may ho more volatile from 
year lo year and sensitive to onomolous 
premiums iflhoy wore scaled too pion's 
own pre mi um instcnd of tho statewide 
average premium. In the 2014 Payment 
Notice final rulo, we noted that we 
received o number of comments in 
support of our proposal to use slolewidc 
average premium as tho basis for risk 
adjustment transfers, while some 
commentors expressed a desire for HHS 
to use a plan's own premium.10 HHS 
addressed those comments by 
reiterating that we hod considered tho 
use of o plan's own premium, but chose 
lo use slntowido overage premium, os 
this approach supports the overoll goals 
of tho risk adjustment program to 
oncourege issuers to role for the average 
risk in the npplicablc stoic market risk 
pool, and avoids lhu crootion of 
incentives for issuers to employ risk­
avoidance lechniques. 11 

The proposed rule olso explained that 
although HHS hos not yot celculoted 
risk adjustment payments end charges 
for tho 2018 bonofit year, !mmodiotc 
odminlstrntivo action wus imperative lo 
maintain stability nnd predictability in 
tho individual , small group and merged 
insurance markets. Without 
administrative action, the uncertainly 
related to tho HHS-operated risk 
adjustment methodology for the 2018 
benefit yoer could add uncerlainty to 
tho individual, smnll group and merged 
markets, os issuers dolermine the extent 
or their market participation and the 
rates and benefit designs for plans they 
will offer in future benefit years. 
Without certainty regnrdlng the 2018 
benefit your HHS-operated risk 
adjustment methodology. there was n 
serious risk thol issuers would 
substnntinlly incroaso future premiums 
lo account for the polentinl of 
uncompensated risk 11ssocintod with 
high-risk enrollees. Consumers enrolled 
in cortain plans with benefit nnd 
network structures thnt nppeol to higher 
risk enrollees could sec e significnnt 

•• 78 FR 15 410, 15432. 

"Id. 

premium increase, which could mnko 
coverage in those plans particularly 
unoffordoble for unsubsidized enrollees. 
In slates with limited Exchange options-, 
n quulifiod health plan Issuer exil would 
restrict consumer choice, and could put 
additional upword pressure on 
premiums, lhoroby increasing the cost of 
coverage for unsubsidized individuals 
and federal spending for premium tnx 
credits. Tho combinntion of these effects 
could lend to involuntory coverage 
losses In certain stoic market risk pools. 

Additionally, tho proposed rule 
oxplained that HHS's failure lo make 
timely risk adjustment payments could 
impact tho solvency of issuers providing 
covorogo to sicker (ond costlier) then 
overage enrollees that roquiro the influx 
of risk adjustment poymonls lo continue 
operations. When stoic regulators 
evalunto issuer solvency, any 
uncertainty surrounding risk adjustment 
transfers hampors their ability to mako 
decisions that protect consumers end 
support the long•term heolth of 
insurance markets. 

In response to tho district court's 
February 2018 decision that vncated tho 
use of statewide average premium in tho 
risk adjustmenl methodology on tho 
grounds that HHS did nol odequolely 
explain its decision lo adopt thot aspect 
of the methodology, we offered the 
additional explanation outlined above 
in the proposed rule, ond proposed to 
maintain tho use of statewide average 
premium in the applicable slate market 
risk pool for the stole payment transfer 
formula under the HHS-operotod risk 
odjustmont methodology for the 2018 
benefit year. HHS proposed lo odopt tho 
methodology previously established for 
the 2018 benefit yeor In the Federal 
Register publications cited above that 
opply to tho colculetion, collection, end 
pnymont of risk adjustment transfers 
under the HHS-operated methodology 
for the 2018 benefit yenr. This included 
tho odjuslment lo the stotowldo average 
premium, reducing it by 14 percent, lo 
account for no estimated proportion of 
administrative costs thol do not vory 
with clnims.u We sought comment on 
tho proposal lo use statewide average 
premium. However, in order to protect 
the sctlled expectations of issuers lhnt 
structured their pricing, offering, and 
morkot participolion decisions in 
rollnnco on the previously issued 2018 
boncfit year methodology, nil other 
uspoc:ts of the risk adjustment 
methodology wore outside of tho scope 
or the proposed rule, ond HHS did not 
seek comment on those finalized 
aspects. 

,. Seu 81 FR 94058 ol 040U9, 

We summarize end respond to the 
comments received lo the proposed rule 
below. Given tho volume of exhibits, 
court filings, while papers (including nil 
corresponding exhibits}, end comments 
on other rulcmekings incorporated by 
reference in one commenter's letter, we 
oro not nble to separately address eoch 
of those documents. lnstcnd, we 
summarize and respond to the 
significant comments and issues raised 
by the commenter that are within tho 
scope or this rulemaking. 

Comment: One commenter expressed 
general concerns about policymaking 
and lmplementelion of tho PPACA 
related to enrollment activity changes, 
cost-shoring reductions. and short-term, 
limited-duration plans. 

Response: The use of statewide 
overage premium in the HHS-operated 
risk odjuslmont methodology, including 
tho opera lion of lhe program in o 
budget-neutral manner, which wos the 
limited subject of the proposed 
rulcmaking, was not addressed by this 
commenter. In fact, the commenter did 
not specifically address the risk 
adjustment program al aJI. Therefore, 
the concerns raised by lhis commenter 
era outside the scope of the proposed 
rule. and ore not addrossod in this final 
rule. 

Comment: Commontcrs were 
ovurwholmingly in favor of HHS 
finaliz ing the rule es proposed, and 
many encouroged HHS to do so as soon 
as possible. Many commenters stated 
thol by finalizing this rule ns proposed, 
HHS is providing en additional 
explanation regarding tho opernlion or 
tho program in a budgot-nculrnl manner 
ond tho use of statewide avorngo 
premium for the 2018 benefit year 
consistent with tho decision of the 
district court, end is reducing the risk of 
substantial instability lo the Exchanges 
and individual end small group and 
merged market risk pools. Many 
commentors slated thol no changes 
should be made to the risk adjustment 
methodology for the 2018 benefit year 
because Issuers' rotes for tho 201 B 
benefit yeor were set based on the 
previously finalized methodology. 

Response: We agree that a prompt 
finolizotion of lhis rule is important to 
ensure tho ongoing stability of tho 
individual end small group ond merged 
marke ts, nnd tho ability of HHS to 
con tin uo operations of the risk 
adjustment program normally for the 
2018 benefit year. We also agree thol 
finalizing the rule ns proposed would 
maintain stability and ensure 
predictability of pricing inn budget· 
noulrnl framework because Issuers 
relied on the 2018 HHS-operated risk 
adjustment methodology thot used 
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statewide overage premium during rote 
setting and whoo deciding in calendar 
year 2017 whether to participate in tho 
market(s) during the 2018 benefit year. 

Comment: Several commontors agreed 
with HHS's interpretation of the statute 
es requiring tho operation of the risk 
adjustment program In a budget-neutral 
manner; several cited tho absence of 
additional funding which would cover 
ony possible shortfall between risk 
adjustment transfers as supporting tho 
operation of the program in a budget· 
neutral manner. Ono commenter 
highlighted that appropriations con vary 
from year lo year, adding uncertainly 
and instability to the mnrkot(s) if the 
program relied on additional funding to 
cover potential shortfalls and was not 
operated in a budget-neutral manner, 
which in turn would affect issuer 
pricing decisions. These commonters 
noted that any uncertainty about 
whether Congress would fund risk 
adjustment payments would deprive 
issuers of the ability to make pricing 
and market participation decisions 
based on a legitimate expectation that 
risk adjustment transfers would occur ns 
required in HHS regulations. Other 
commenters noted that without 
certainly of risk adjustment transfers. 
issuers would likely seek rule increases 
lo account for this further uncertainly 
and the risk of enrolling a greater share 
of high-cost individuals. Alternatively. 
issuers seeking to avoid significant 
premium increases would be compelled 
to develop alternative coverage 
arrnngemcnts that fail to provide 
adequate coverage to people with 
chronic conditions or high health care 
costs (for example, narrow networks or 
formulary design changes). Another 
commenter pointed to tho foci that risk 
adjustment wos envisioned by Congress 
os being run by the states, ond that if 
HHS were to require thoso stoles that 
run their own program to cover nny 
shortfall between what they collect and 
whet they must pay out, HHS would 
effectively be imposing en unfunded 
mandate on states. Tho commenter 
noted there is no indication that 
Congress intended risk adjustment lo 
impose such un unfunded mandnte. 
Another commenter expressed that a 
budget-neutral framework was tho most 
natural reading of the PPACA, with o 
different commenter staling this 
frnmework is implied in the statute. 

However, one commenter stated that 
risk odjustmcnl docs not need to opornto 
us budget neutral. us suction 1343 of the 
PPACA does nol roquire thnt the 
program be budget neutral, nnd funds 
arc nvailoble lo HHS for tho risk 
adjustment program from tho CMS 
Program Management nccounl lo offset 

ony potential shortfalls. Tho commenter 
also stated that tho rationale for using 
statewide average premium to achieve 
budget neutrality is incorrect, ond that 
uvon i£ budget neutrollty Is requirod, 
ony risk adjustment payment shortfalls 
that may resuh from using a plan's own 
premium in tho risk ndjustment trnnsrer 
formula could be addressed through pro 
rata adjustments to risk adjustment 
trnnsfers. This commenter also stated 
thut tho use of statewide overage 
premium is not predlctoblo for issuers 
trying to set roles, especially for small 
issuers which do not havo o large 
market share, as they do not have 
information about other issuers' rates at 
the time of rate setting. Conversely, 
many commenlers noted that, absent nn 
appropriation for risk adjustment 
payments, the prorated payments that 
would result from the use of o plan's 
own premium in tho risk adjustment 
methodology would add an unnecessary 
layer of complexity for issuers when 
pricing and would reduce predictability, 
resulting in uncertainty and instability 
in the markol(s]. 

Response: We acknowledged in the 
proposed rule that tho PPACA did not 
include 11 provision that explicitly 
required the risk adjustment program be 
operated in 11 budget-neutral manner: 
however. HHS was constrained by 
appropriations low to devise 11 risk 
adjustment methodology !hot could be 
lrnplomented in a budgol-nuutral 
fashion. In fact, Congress did not 
authorize or appropriate additional 
funding for risk adjustment beyond tho 
amount of charges paid in, nnd did not 
authorize HHS to obllgoto itself for risk 
adjustment payments in excess of 
charges collected. In the absence of 
additional, independent runding or lhe 
creation of budget authority in advance 
of on appropriation, HHS could not 
make payments in excess of charges 
collected consistent with binding 
opproprlulions law. Furthermore, we 
agree with commonlors that the creation 
of a methodology that was contingent on 
Congress agreeing to appropriate 
supplemental funding of unknown 
amounts through the annual 
appropriations process would create 
uncertainly. II would also delay the 
process for setting lhe parameters for 
ony potential risk adjustment proration 
unlil well after rates were sot and the 
plnns were in effect for the opplicuble 
benefit year. In addition to proration of 
risk adjustment payments to balance 
risk adjustment transfer amounts, we 
considered the impact of assessing 
nddllionol charges or otherwise 
collecting addilionnl funds rrom issuers 
of risk adjustment covered plans as 

ohernotives lo the establishment of 11 

budget·ncutrol £romcwork. All of those 
after-the-foci balancing adjustments 
were ultimately rejected because they 
are less prodictable for issuers than o 
budget-neutral methodology which does 
not require after-the-fact balancing 
adjustments, a conclusion supported by 
the vusl majority of comments received. 
As detailed in the proposed rule, HHS 
determined It would not be appropriate 
to rely on the CMS Program 
Management account because those 
amounts are designated for 
ndministralion and operational 
expenses, not program payments, nor 
would the CMS Program Monogemenl 
account ho sufficient to rund both the 
payments under the rlsk adjustment 
program and those administrative nnd 
operational expenses. Furthermore, uso 
or such runds would creole the same 
uncortointy and other challenges 
described above, as ii would require 
reliance on the annual appropriations 
process and would require after-the-feel 
balancing adjustments to address 
shortfalls. After extensive analysis and 
evaluation of alternatives, we 
determined that the bust method 
consistent with legal requirements is to 
operate the risk adjustment progrnm in 
a budget-neulrnl manner, using 
statewide average premium us the cost 
scaling factor and normalizing the risk 
adjustment payment tronsrer formula to 
reflect stole average factors. 

We agree with the commenters that 
calculnting transfers based on a plan's 
own premium without on additional 
funding source lo ensure full payment 
of risk adjustment poymonl amounts 
would create premium instobility. If 
HHS implemented an approach hosed 
on a plan's own premium without on 
additional funding source, after-the-fact 
payment adjustments would be 
required. As explained above. tho 
amount or these payment adjustments 
would vary from yeor lo year. would 
delay the publication of finul risk 
adjustment amounts, and would compel 
issuers with risk that is higher than the 
state average lo speculate on the 
premium Increase that would be 
necessary to cover an unknown risk 
adjustment payment shortfall amount. 
We considered and ultimotoly declined 
to adopt a methodology tho! required an 
ofter-the-fact balancing adjustment 
because such un approach is less 
predictable for issuers than a budget­
neutrol methodology that con be 
calculoted in advance of a benefit yoor. 
This included consideration of a non· 
budget neutral HHS-operated risk 
adjustment methodology that used a 
plan's own premiums as the cost-scaling 
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factor, which we discuss in dolail later 
in this pruamblo. Modifying the 2018 
bonofil year risk adjustment 
methodology lo use o pion's own 
premium would reduce the 
prcdictabllity of risk adfuslmcnl 
payments and charges significantly. As 
commonlcrs slated, the use of a plan's 
own premium would odd an extra layer 
of complexity in esllmoling risk 
adjustment transfers because paymonls 
and charges would need lo be prorated 
rclrospcctivoly based on tho outcome or 
risk adjustment transfer cnlculalions. 
but would need lo be nnlicipolcd in 
advance of lhe applicnble bcnclil year 
for use in issuers' pricing calculations. 
We do not agree with the commenter 
that statewide average premium is less 
predictable than a pion's own premium, 
as the use of statewide average premium 
under a budgel·neutral framework 
makes risk adjustment transfers self· 
balancing, and provides payment 
certainly for issuers with higher·lhnn· 
average risk. 

After considering lho comments 
submitted, wo are finalizing o 
methodology that operolos risk 
adjustment in a budget-neutral manner 
using slntewide average premium os lhe 
cost scaling factor and normalizing tho 
risk ndjustmcnl payment transfer 
formula lo ronocl slate avorago factors 
for the 2018 benofil year. 

Com men/: Tho majority of the 
comments supported the use of 
statewide overage premium in the HHS· 
operolod risk odjustrnont methodology 
for lhe 2018 benefit year. Some 
commenlers slated that tho risk 
adjustment program is working as 
intended, by compensating issuers 
based on their enrollees' health status, 
that is, transferring funds from Issuers 
with predominately low-risk enrollees 
to those with a higher-than-average 
share of high-risk enrollees. One 
commenter slated that the program has 
been highly effective al reducing loss· 
ratios and ensuring that issuers can 
operate orncicnlly, wllhoul concern for 
significant swings in risk from year lo 
year. Although some commenters 
requested refinements lo ensure that tho 
methodology docs not unintentionally 
harm smaller. newer, or Innovative 
issuers, o different commenter noted 
that lhe results for oil prior benefit years 
of the risk adjustment program do not 
support tho assertion that the risk 
adjustment methodology undermines 
smell health plans. This commenter 
noted that lhe July 9, 2018 "Summary 
Report on Permanent Risk Adjustment 
Transfers for the 2017 llonefil Year" 
found o very strong correlation be tween 
the amount of paid claims end lhe 
direction and scale of risk adjustment 

transfers. 13 II also pointed to the 
Americon Academy of Actuaries' 
analysis of 2014 benefit year risk 
adjustment results, in which 103of163 
smell health plans (those with less than 
10 percent of merkol share) roceived risk 
adjustment payments and the average 
payment was 27 percent of premium. 1 ~ 
This commenter cited these points as 
evidence that risk adjustment is working 
os intended for smell issuers. This 
commcnlor also cited en Oliver Wyman 
study that onolyzcd risk odjustmcnt 
receipts by hoahh pion member months 
(lhal is, issuor size) and found no 
systematic bias in the 2014 risk 
adjustment model. ts 

A few commontcrs slated that use of 
slalcwldc overage premium lo scale risk 
adjustment transfers tends lo penalize 
issuers with officienl care management 
and lower premiums and rewards 
issuers for raising roles. One of the 
commcnlers also stated lhol the HHS­
operated risk odjuslment methodology 
does not renecl relative actuoriol risk, 
that statewide overage premium harms 
issuers lhol price below tho statewide 
average, and that lhe program does not 
difCerenliale between on issuer lhal has 
lower premiums because of medical cost 
savings from better core coordination 
and an issuor that has lower premiums 
because of hoolthlcr-lhon-ovcrage 
enrollees. The commenter suggested 
that HHS add o Care Manegemenl 
Effectiveness index into the risk 
odjustmonl formula. This commenter 
also slnlod that use of e pion's own 
premium rather then statewide overage 
premium could improve the risk 
odjuslmenl formula, slating that issuers 
would not be able to inflate their 
premiums Lo "game" the risk 
odjuslmcnl system due lo other PPACA 
requirements such as medical loss ratio, 
rate review, and essential health 
benefits, as well us stole insurance 
regulations, including ov~rsight of 
marketing practices inlondod to avoid 
sicker enrollees. 

However, other commcnlers opposed 
the use of a plan's own premium in tho 
risk adjustment formula based on o 
concern that ii would undermine the 
risk adjustment program and create 
incentives for issuers lo avoid unrolling 
high-cost individuals. Some 
commenlers noted the difficulty of 

"Avollablo al /11lpsJ/download1 cm•.sav/ ccllol 
Summary·Ropart·nl•k·lldju•lmunl·201 7.pdf 

"Amerlcun Academy of Arluurle1, "lnslgh1s oo 
the ACA Risk Adjustmun1 Progrnm," April ZOlll. 
Avolloblu al hllp:l/actuary,orglfi/osllmce/ /nslsht•_ 
un_tlw_ACA_fli•k_Adjuslmunl_Pragrom pd/ 

"Oliver Wymun. " A Slury In 4 Churls. Risk 
Adju•lmunl In lhu Non-Croup Murku1 In 2014," 
February 24, 21110. Avallobtu al hllps:J/ 
/1t!fl/th olfrurw)'man.cam/2016f01fa_slory_lnJour_ 
charhlml. 

determining whether on issuer's low 
premium was the result of efficiency. 
mlspricing, or a strategy lo gain market 
shore, end lhet lhe advantages or using 
slalcwide average premium outweigh 
the possibility lhol use of o plan's own 
premium could result in bettor 
roOeclion of cost management. One 
commenter noted that encouraging 
issuers to set premiums hosed on market 
averages in n slate (lh11t is, using 
statewide average premium) promotes 
market competition based on value, 
quality of care provided, and effective 
care management, not on the basis of 
risk selection. Other commenters 
strongly opposed tho use of a plan's 
own premium, as doing so would 
Introduce incentives for issuers to 
attract lower-risk enrollees because they 
would no longer have to pay their foir 
shore, or because issuers that 
lradilionally allracl high-risk enrollees 
would be incenlivizod lo increase 
premiums in order lo receive larger risk 
adjustment payments. Others slat11d that 
the use of a plnn's own premium would 
odd on extra layer of complexity in 
estimating risk adjustment transfers, and 
therefore in premium rate selling, 
because payments and charges would 
need lo be prorated retrospectively 
based on the outcome of risk adjustment 
transfer calculallons, but would need lo 
be anlicipelcd prospectively as pert of 
Issuers' pricing cnlculolions. 

One commenter expressed concern 
that the risk odjuslmenl payment 
transfer formula exoggeroles pion 
differences in risk because it does not 
address plan coding differences. 

Response: We agree with the majority 
of commenters that use of slatowide 
average premium will maintain the 
Integrity of the risk adjustment program 
by discouraging the creation of benefit 
designs and marketing strategies lo 
ovoid high-risk enrollees and promoting 
market stability end predictebilily. The 
benofils of using statewide overage 
premium es the cost scaling factor in the 
risk adjustment stale payment transfer 
formula extend beyond its role in 
maintaining tho budget neutrallly of the 
program. Consistent with the statute, 
under the HHS-operated risk odjuslmcnl 
program, each plan In the risk pool 
receives a risk adjustment pnymenl or 
charge designed lo lake into account the 
plan's risk compared lo a plan with 
overage risk, The statewide average 
premium reflects lhe slalewido average 
cost and efficiency level and eels es the 
cost scaling factor in the stole payment 
transfer formula under tho HHS­
opcrated risk adjustment methodology. 
HHS chose to uso statewide overage 
premium to encourage issuers to rate for 
the nverage risk, to automatically 
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achiovo equolity between risk 
adjustment paymenls ond charges in 
each benelil yoer, end to ovoid tho 
creation of incentives for issuers to 
opornte less efliciently, set higher 
prices. or develop benefits designs or 
creoto marketing strategies 10 ovoid 
high-risk enrollees. 

HHS considered and ogoin declined 
in tho 2018 Paymenl Notice lo odopl tho 
uso of ooch plan's own premium in the 
stoto payment tronsfer formula.1'' As wo 
notod in tho 2018 Payment Notice, uso 
of 11 pion's own premium would likely 
lead to substantial volatility in transfer 
results ond could result In even higher 
transfer charges for low-risk, low­
premium plans because of the program's 
budget neutrolily. Under such on 
approach, high-risk, high-premium 
plans would require even greater 
trans for payments. U HHS applied o 
balancing adjustment in favor of theso 
plans to maintain the budgot-neutrol 
nature of the program after tronsfers 
have boon colculated using 11 plan's own 
premium, low-risk, low-premium plans 
would be required to pay in an even 
higher percentage or their plan•specilic 
premiums in risk adjustment transfer 
chorges due to the need to maintain 
budget neutrnlity. rurlhermore, 
payments to high-risk, low•prumium 
plans lhat ore presumably more eflicienl 
thon high-risk, high-premium plans 
would be reduced, incentivizing such 
plans lo inflate premiums. In other 
words. the uso of a pion's own premium 
in this scenario would neither reduce 
risk adjustment charges for low•COSt and 
low-risk issuers, nor would it 
inccntivize issuers to operote ot the 
average efficiency. Allemalively. 
application of a balancing adjustment in 
favor of low-risk, low-premium plans 
could have the effect of under· 
compensating high-risk plans, 
increasing the likelihood that such 
plans would raise premiums, In 
addition, if tho application of a 
boloncing adjustment was split equally 
between high·risk and low-risk plans, 
such on after-the-fact odjustmcnl. would 
creole uncertuinty and instability in tho 
morket(s), end would incentivize issuers 
to increase premiums to receive 
additionul risk adjustment payments or 
to employ risk-avoidance techniques. As 
such, wu agree with the commenters 
that challenges associated with pricing 
for transfers based on a pion's own 
premium would create pric ing 
instability in the market, end introduce 
incenlives for issuers lo altract lower· 
risk enrollees to ovoid paying their fair 
share. We also agree thol it is very 
difficult to determine tho reason on 

••a1 FR 94100. 

issuer hos lower premiums thon the 
overage, since on issuer's low premium 
could be the result of efficiency, 
mispricing, or o strategy to gain market 
shore. In oil, tho advantages of using 
statewide overage premium outweigh 
the possibility thol the use of a plan's 
own premium could result in helter 
reflection of core or cosl monogement, 
given the overall disadvantages, 
outlined above, of using a pion's own 
premium. HHS docs not ogruu thot use 
of statewide ovuragc premium penalizes 
cflicicnt Issuers or that it rewards 
issuers for raising rates. 

Consistent with the 2018 Payment 
Notica," beginning with the 2018 
benefit year, this final rule adopts the 14 
percent reduction lo the statewide 
overage premium to account for 
odministratlvo costs that ore unrelated 
to the claims risk of the enrollee 
population. While low cost plans are 
nol necessarily cflicient plans,'R we 
believe this adjuslmonl differentiates 
between premiums that reflect savings 
resulting from administrative efficiency 
from premiums that reflect heolthier­
than-averogc enrollees. As detailed in 
Ibo 2018 Payment Notice,rn to derive 
this parameter, we analyzed 
administrative and other non-claims 
expenses In tho Medical Loss Ratio 
(MLR) Annual Reporting Parm end 
estimated, by category, the extent lo 
which the expenses varied with claims. 
We com pored those expenses to the 
total costs that Issuers finance through 
premiums, including claims, 
administrative expenses. and loxes, ond 
determined thol tho mean 
administrative cost percentage in tho 
individual, small group and merged 
morkels Is approximately 14 percent. 
We believe this amount represents a 
reasonable percentage of administrative 
cosls on which risk adjustment should 
not be calculated. 

We disagree tho! the HHS-operated 
risk odjustmenl malhodology doos not 
reflect relative actuarial risk or that the 
use of stalcwide average premium 
indicates otherwise. In fact , the risk 
adjustment models eslimoto a plan's 
relative actuarial risk across acluorial 
value metol levels, also referred to es 
''simulated plan liability," by estimating 
tho totol costs o pion is expected to bo 
liable for based on its enrollees' oge, sex, 
hierarchical condition categories 
(HCCs), octuariel value, and cost-shoring 
structure. Therefore, this "simulated 
plan liability" reflects the actuarial risk 

"81 FR !HOUO. 
'"If o pion Is n low·co•I pion wllh low claim• 

c ... 1 •. ll could bu on lndlcntlon or mlsprltlng, os lh• 
lu uor •hnuttl be pricing !or ov•rugu rliik. 

•• 111 FR90ll0. 

relative to the average that can be 
assigned to each enrollee. We then use 
un enrollee's plan selection and 
diagnoses during the benefit year to 
assign o risk score. Although tho HHS 
risk adjustment models ore calibrated on 
national dato, ond overage costs con 
vory between geographic areas, relative 
actuarial risk differences are generally 
slmilnr nationally. Tho solved 
coefficients rrom tho risk adjustment 
models are then used lo evaluate 
actuarial risk differences between plans. 
The risk adjustment stale payment 
tronsfcr formula lhen further eveluotcs 
tho plan's octuoriol risk based on 
enrollees' health risk, after accounting 
for fuelers a plan could have roted for, 
including metal level, the prevailing 
level of expenditures in the geographic 
areas in which tho enrollees live, the 
effect of coverage on utilization 
(induced demand), and the oge and 
fnmily structure of the subscribers. This 
relative plan actuarial risk difference 
compared to the stale market risk pool 
average is then scaled to the statewide 
average premium. The use of stolewido 
average premium as a cost-scaling factor 
requires plans to assess actuarial risk, 
ond therefore scales transfers to 
actuarial differences between plans in 
slotc market risk pool(s), rather than 
differences in premium. 

We have been continuously 
evaluating whether improvements arc 
needed to the risk adjustment 
methodology, ond will continue to do so 
as odditionol years' dato become 
ovoiloble. We decline to amend the risk 
adjustment methodology to include the 
Care Manageme nt Effectiveness Index or 
a similar adjustment ot this time. Doing 
so would be beyond the scope of this 
rulemaking, which addresses the use of 
slotewide average premium and the 
operation of the risk adjustment 
program in o budget-neutral manner. A 
change of this magnitude would require 
significant study and evaluation. 
Although lhis type of change is not 
feasible ot present, we will examine the 
feasibility, specificity, and sensitivity of 
measuring care management 
effectiveness through cnrolleo-level 
EDGE data for the individual, smell 
group ond merged markets, and lhe 
benefits of Incorporating such measures 
in the risk odjustmenl methodology in 
future benefit years, either through 
rulomaking or other opportunities in 
which the public can submit comments. 
We believe that a robust risk adjustment 
program encourages issuers to adopt 
incentives to improve care management 
effectiveness, os doing so would reduce 
plans' medical costs. As we stated 
above, use of statewide overage 
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premium in the risk adjustmenl state 
payment tmnsrer formula incenlivizcs 
plans to apply effective care 
management lcchniques to reduce 
losses, whereas use of a plan's own 
premium could be inOelionary as il 
bcnon1s plans with higher·thnn-overnge 
costs ond highor-thon-ovorogc 
premiums. 

We arc sympathetic 10 commentcrs' 
concerns about pion coding differences. 
and recognize lhnt there is substantial 
variation in provider coding practices. 
We ore continuing to strengthen the risk 
adjustment data validation program to 
ensure that conditions reported for risk 
adjustment are accurately coded and 
supported by medical records, and will 
adjust risk scores (and subsequently. 
risk adjustment transfers) beginning 
with 2017 benefit year dole validation 
results 10 encourage issuers lo continue 
to improve the accuracy of dnto used to 
compile risk scores and preserve 
confidence in the HHS-operated risk 
adjustment program. 

Comment: Some commenters 
provided suggestions to improve the 
risk adjustmont methodology, such as 
different weights for metal tiers, 
multiple mandatory date submission 
deadlines, reducing the magnitude or 
risk scores across the board, and fully 
removing administrative expenses from 
the statewide average premium. One 
commenter stated that, while it did not 
conceptually take issue with the use of 
statewide average premium, the 
payment transfer formula under the 
HHS-operated risk adjustment 
methodology creates merket distortions 
and cnuses overstatement of rcletive risk 
differences among issuers. This 
commenter cited concerns with the use 
of the Truven Markc\Scan111 data to 
calculele plnn risk scores under the 
HHS risk adjustment models, and 
suggested incorpomling nn adjustment 
to the calculation of plan risk scores 
until lhc MnrkelScan"' dalo is no longer 
used. 

A few commenlers stressed the 
importance of making changes 
thoughtfully and over lime, nnd one 
encouraged HHS to actively seek 
improvements lo ovoid unnecessary 
litigation. Several commenlors, while 
supportive or the proposed rule and its 
uso for the 2018 benefit yoor, generally 
s lated that the risk adjustmenl 
mothodology should continue lo be 
improved prospectively. Another 
commonlur slated lhol lhe proposed rule 
did not do enough lo improve the risk 
adjustment program, and encouraged 
HHS to review and consider suggestions 
lo improve the risk adjustment 
methodology ln order to promote 
stability end address the concerns raised 

in lawsuits other than the New Mexico 
case. One commenter further requested 
that HHS reopen rulcmaking 
proceedings. reconsider, and revise the 
Payment Notices for the 2017 and 2019 
benefit years under scclion 553(e) of the 
Administrative Procedure Act. 

Response: Wo appreciate tho foedback 
on polential improvements to tho risk 
adjustment program, and will continue 
to consider lhe suggestions, analysis, 
and comments received from 
commenters for potential changes to 
fuluro benefit years. This rulomaking is 
intended lo provide additional 
explanation regarding the opcrelion of 
the program in e budget·noutrol menner 
and tho use of statewide overage 
premium for tho 2018 benefit year, 
consistent with the February 2018 
decision of the district court. It also 
requires an expedited timeframc lo 
maintain stability In the health 
insurunce markets following the district 
court's vacatur of the use of statewide 
average premium in the HHS·operaled 
risk adjustmenl methodology for the 
2018 benefit year. We intend lo 
continua to evaluate approaches to 
improve the risk adjustment models' 
calibration to roOocl the individual, 
small group and merged markets 
actuarial risk and review addlllonol 
years' data as they become available to 
evalualo all aspects of the HHS-operated 
risk adjustment methodology. We also 
continue to encourage issuers to submit 
EDGE server data earlier and more 
completely for future benefit years. 
However, the scope oflhe proposed rule 
was limited to tho use of statewide 
average premium and the budgot-neulral 
nuluro or the risk adjustment program 
for the 2018 benefit year, and 
consequently. we decline to adopt the 
various suggestions offered by 
commenlcrs regarding potential 
improvements to tho 2018 benefit year 
HHS-operated risk adjustment 
methodology as to other issues because 
they are outside the scope of this rule. 

We reiterate that HHS is always 
considering possible weys lo improve 
the risk adjustment methodology for 
future benefit years. For example, in the 
2018 Payment Notice, based on 
comments received for the 2017 
Paymcnl Notice and the March 31, 2016, 
HHS-Operated Risk Adjustment 
Methodology Meeting Discussion 
Papcr,20 HHS made multiple 
adjustments to tho risk adjustment 
models and state payment transfer 
formuln, including reducing tho 
statewide average premium by 14 

'" /111p.•:f/11ww.~m•.gov/CCl/O/R11source•IF0rms• 
R11ports·nnd·Othur-R11sourc:11</Downloadsl /to\· 
Atorch·31·1Vhilo·Pap• r·032416 pd[ 

percent to account for lhe proportion of 
administrative costs that do not vary 
with claims, beginning with tho 2018 
benefit year.21 HHS also modified the 
risk adjustment methodology by 
incorporaling a high·cost risk pool 
calculation to miligata residual 
incentive for risk selection to avoid 
high-cost enrollees, lo belier account for 
tho average risk associated with the 
factors used in the HHS risk adjustment 
models, and lo ensure that the actuarial 
risk of a plan with high-cost enrollees is 
belier reOected in risk adjustment 
transfers lo issuers with high actuarial 
risk.22 Other recent changes made to the 
HHS-operated risk adjustment 
methodology include the incorporation 
of a partial year adjustment factor and 
prescription drug utilization fectors.23 
Furthermore, as outlined above, HHS 
staled In the 2019 Payment Notice that 
it would recalibrate the risk adjustment 
model using 2016 enrollee-level EDGE 
data to belier reOect individual. small 
group and merged market 
populalions.24 We also consistently seek 
methods lo support states' authority and 
provide states with nexible options, 
while ensuring the success of the risk 
adjustment program.2s We respond to 
comments regarding options available to 
states with respect to the risk 
adjustment program below. We 
appreciate the commenters' input and 
will continue to examine options for 
potential changes to the HHS-operated 
risk adjustment methodology in future 
notice with comment rulemaking. 

The requests related to the 2017 and 
2019 benefit year rulcmakings are 
outside the scope of the proposed rule 
and this final rule, which is limited to 
the 2018 benefit year. 

Comment: One commenter suggested 
that states should have broad authority 
to cap and limit risk adjustment 
transfers end charges as necessary, 
staling that the requirements associated 
with the Oexibility HHS granted to 
states to request a reduction to risk 
adjustment transfers beginning in 2020 
ore too onerous and unclear. The 
commenter noted that slate regulators 
know thoir markets bosl and should 
have the discretion and authority to 
implement their own remedial measures 
without seeking HHS's permission. 
Conversely, one commenter specincally 
supported the stele flexibility policy set 
forth in § 153.320(d). A few commentcrs 
requested that stales be allowed to 
establish a lternetives to statewide 

"Sou Kl FR 04100 
"Sou 81 FR 04080. 
»Suu 61 FR ut 94071 ond 94074. 
"Seu 83 l'R 16940. 
.. Id and 81 FR 29146, 
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average premium, with one suggesting 
that this change begin with the 2020 
benefit year, and providing as an 
example the idea lhal HHS could permit 
states to aggregate lhe average premiums 
or two or more distinct seographic 
markets within a state. 

Response: HHS continually s1..'Cks to 
provide stales with ncxibilily to 
determine what is best for their stale 
markets. Section 1343 of the PPACA 
provides states authority to operate lhuir 
own state risk adjustment programs. 
Under this authority, a state remains 
free to elect lo operate the risk 
adjuslmenl program and tailor it to its 
markets, which could include 
establishing alternatives to the statewide 
average premium methodology or 
aggregating lhe average premiums or 
lwo or more distinct geographic markets 
within a stole. If a state docs not elect 
lo operate the risk adjustment program. 
HHS is required lo do so.zn No slate 
elucted to operate the risk adjustment 
program for the 2018 boncfil year; 
therefore, HHS is responsible for 
operating the program in all 50 states 
and the District of Columbia. 

In the 2019 Payment Notice, HHS 
adopted § 153.320(d) to provide states 
the Oexlbility, when HHS is operating 
the risk adjustment progrum, to request 
a reduction to the otherwise applicable 
risk adjustment transfers in the 
individual. small group, or merged 
markets by up to 50 percent.27 This 
flexibility was established lo provide 
slates the opportunity to sock stale· 
specific adjustments to the HHS­
operoled risk adjustment molhodology 
without the necessity or operating their 
own risk adjustment programs. II is 
orrcred beginning with tho 2020 benefit 
year risk adjustment transfers and, since 
it involves an adjustment lo the 
transfers calculated by HHS, it will 
require review and approval by HHS. 
States requesting such reductions must 
substantiate the transfer reduction 
requested and demonstrate that the 
actuarial risk differences In plans in the 
applicable slate market risk pool nre 
attributable to rectors other than 
systematic risk selectlon.2K The process 
will give HHS the necessary information 
lo evaluate the flexibility requests. We 
appreciate the comments offered on this 
flexibility, but note lhut they are outside 
the scope or the proposed rule, which 
was limited lo the 2018 benefit year and 
did not propose any changes to the 
process established In § 153.320(dJ. 
However, we will continue to consider 
commenter feedback on tho process, 

'" S11u •u• tlo111321(c:) oflhu PP/ICA. 
" Stm 83 FR 16955. 
'"Suo S 15J .32Dld l ond 8 3 FR 161160. 

along with any lessons learned from 
2020 benefit year requests. 

HHS has consistently acknowledged 
the role of slates as primary regulators zn 
of their insurance markets, and we 
continue to encourage states to examine 
local approaches under state legal 
authority as they deem appropriate. 

Comment: One commenter detailed 
the impact or the HHS-operated risk 
adjustment methodology on tho 
commenter, tho CO-OP program's 
general struggles, and tho challenges 
faced by some non-CO-OP issuers, 
slating thot this is evidence that the 
HHS-operated risk adjustment 
methodology is flawed. The commenter 
urged HHS lo make changes discussed 
above to the methodology to address 
what ii maintains are unintended 
financial impacts on small issuers that 
arc required lo pay large risk adjustment 
charges. and nlso challenged tho 
assurtion that the currenl risk 
udjustment methodology is predictable. 

Response: HHS previously recognized 
and acknowledged that certain issuers, 
including a limited number or newer, 
rapidly growing, or smaller issuers, 
owed substantial risk adjustment 
churges that they did not anticipate in 
the initial years of the program. HHS 
has regularly discussed with issuers and 
stulo regulators ways lo encourage new 
participation in the health insurance 
markets and to mitigate tho effects of 
substantial risk adjustment charges. 
Program results discussed earlier have 
shown that the risk adjustment 
methodology has worked ns intended, 
that risk adjustment transfers correlate 
with the amount or paid claims ralher 
than issuer size, and that no systemic 
bins is found when risk adjustment 
receipts arc analyzed by henlth plan 
member months. We created an interim 
risk adjustment reporting process, 
beginning with the 2015 benefit year. to 
provide issuers and slates wilh 
preliminary information about tho 
applicable benefit year's geographic cosl 
foctor. billable member months, and 
state averages such as monthly 
premiums, plan liability risk score, 
allowable rating factor, actuarial value, 
and induced demand factors by market. 
States may pursue local approaches 
under stole legal authority lo address 
concerns related lo insolvencies and 
competition, Including In Instances 
where certain state laws or regulations 
diffcrenlielly affect smeller or newer 
issuers. In addition, as detailed above, 
beginning with tho 2020 benefit year, 

' "Sou HJ f-R WH55 Abo s•o BI FR29141int 
20152 IMoy 11. 20\0), uv•llobltt ul hllp.<J/ 
"''"""8P"·80l•lfdsy.vlpks1Fn·2016·U5-t llpdf/ZU IG· 
110 / 7.pdf . 

states may request a reduction In tho 
transfer amounts calculated under Lhe 
HHS-operated methodology to address 
slate-specific rules or market dynamics 
lo more precisely account for the 
expected cost of relative risk differences 
in the state's market risk pool(s). 

f'lnally, HHS has consistently sought 
to Increase the predictability and 
certainty or transfer amounts in order to 
promote tho premium stabilization goal 
or the risk adjustment program. 
Statewide average premium provides 
greater predlctobllily of an issuer's final 
risk adjustment receivables than use of 
o plan's own premium, end we disagree 
with comments slating Lhat the use of a 
plan's own premium in the risk 
adjustment transfer formula would 
result in greater predictability in 
pricing. As discussed previously. if a 
pion's own premium is used es a scaling 
factor, risk adjustment transfers would 
nol be budget neutral. After-the-fact 
adjustments would be necessary in 
order for issuers lo receive tho run 
amount of calcu lated payments, creating 
uncertainty and lack of predictability. 

lJl. Provisions of the Final Regulations 

After consideration or the comments 
received, this final rule adopts the HHS­
operetcd risk adjustment methodology 
for the 2018 benefit year which utilizes 
statewide average premium and 
operates the program in a budget-neutral 
manner, as established in the final rules 
published in the March 23, 2012 and the 
December 22, 2016 editions of tho 
Federal Register. 

IV. Collection of Information 
Requirements 

This document does nol impose 
Information collection requirements, 
that is, reporting. recordkeoping, or 
third-party disclosure requirements. 
Consequently. there is no need for 
review by the Orficc of Management and 
Budget under tho authority of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 , el seq.). 

V. Regulotory Impact Analysis 

A. Statement of Need 

The proposed rule and this final rule 
were published in light of the February 
2018 district court decision described 
above that vacated tho use or statewide 
average premium in the HHS·opornled 
risk adjustment methodology for lhe 
2014- 2018 benefit years. This final rule 
adopts the HHS·opernled risk 
adjustment methodology for tho 2018 
benefit year, maintaining the use of 
statewide average premium as the cost­
scaling factor in the HHS-operated risk 
adjustment methodology and the 
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continued operation of the program in a 
budget-neutral manner, lo protect 
consumers from the effects of adverse 
selection and premium increases that 
would result from issuer uncertainly. 
The Premium Stabilization Ruic, 
previous Payment Notices, and other 
rulcmakings noted above provided 
detail on lhe implementation of the risk 
adjustment program, including the 
specific parameters applicable for the 
2018 benefit yoor. 

8. Overol/ Impacl 
We have examined the impact of this 

rule os required by Executive Order 
12866 on Regulatory Planning ond 
Review (September 30, 1993). Executive 
Order 13563 on Improving Regulolion 
and Regulatory Review (January 16, 
2011 J. the Regulatory Flexibility Act 
(RF A) {September 19. 1980, Pub. L. 96-
354), section 1102(b) of tho Social 
Security Act, section 202 of lhe 
Unfunded Mondales Reform Act of 1995 
{March 22.1995; Pub. L. 1044), 
Executive Order 13132 on Federalism 
(August 4, 1999), lhe Congressional 
Review Act (5 U.S.C. 804(2)), and 
Executive Order 13771 on Reducing 
Regulation and Controlling Regulatory 
Costs. Executive Orders 12866 ond 
13563 direct agencies to assess ell costs 
ond benefits of available regulatory 
ollernalives and, if regulotlon is 
necessary. lo select regulatory 
opproeches that maximize net benefits 
(including potential economic, 
environmental, public heallh and safety 
effects, distributive impacts, ond 
equity). A rcgulolory impact analysis 
(RIA) musl be prepared for major rules 
with economically significant effects 
($100 million or more in ony one ycor). 

OMB hes determined lhol this lino! 
rule is "economicolly significant" 
within lhe meaning of section 3(0(1) of 
Executive Ordor 12866, because il is 
likely lo have on onnuol effect ofSlOO 
million in any 1 year. In addition, for 
tho reasons noted above. OMB hes 
determined thol this final rule is a mojor 
rule under lhc Congressional Review 
Act. 

This final rule offers further 
explanation of budget ncutrolily and lhc 
use of slatewldo overage promium in llrn 
risk adjustment stale payment transfer 
formula when HHS is operating the 
permanent risk adjustment program 
established by section 1343 of the 
PPACA on behalf of o stole for the 2018 
Lenefit year. Wu note 1ha1 we previously 
ustimoled transfers associated with lho 
risk adjustment program in lho Premium 
Stobilizelion Ruic and tho 2018 
Payment Notice, and lhel lho provisions 
of lhis final rule do not chonge the risk 
adjustment transfers previously 

cslimoled under lhe HHS·opcrotcd risk 
adjustment methodology established in 
those lino! rules. The opproximalo 
estimated risk adjustmcnl transfers for 
lho 2018 benefit year arc $4.8 billion. As 
such, we also incorporate into this finol 
rule lho RIA in tho 2018 Payment Notice 
proposed and final rules.lo This final 
rule is not subject lo lhe requirements 
of Executive Order 13771 (82 FR 9339, 
February 3, 2017) because il is expected 
lo result in no more lhon de minimis 
costs. 

Datod. Novembor Hi, 2018. 

Soomo Venn11, 
Admlnislralor, Cenlel'$ for Medicare & 
Medicaid Services. 

Dutud: Novembur 10, 2018. 

Alux M. Azor U. 
Secretary, Departmc:nl of Health and Human 
Servtcets 
IFR Dot . 2016- 285111 Fllod 12- 7- lH. 8°45 um! 

BILLING COOE 4120-01- P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 665 

RIN 0648-XG025 

Pacific Island Pelagic Fisheries; 2018 
U.S. Terrllorlal Longllne Blgeye Tuna 
Catch Limits for American Samoa 

AGENCY: National Morine Fisheries 
Service (NMFS), National Oceanic end 
Atmospheric Administration (NOAA). 
Commerce. 
ACTION: Announcemenl of a valid 
specified fishing agreement. 

SUMMARY: NMFS announces n volid 
specified fishing ugreemcnl that 
allocutcs up lo 1,000 metric tons (l) of 
lhe 2018 bigeyc luno limit for the 
Territory of American Sumoo to 
identified U.S. longlinc fishing vessels. 
The agreement supports tho long·lerm 
susloinability of fishery resources of tho 
U.S. Pacific fslonds, ond fisheries 
development in American Somoa. 
DATES: Docombcr 7, 2018. 
ADDRESSES: NMFS prepared 
environmental onolyscs lhol describe 
the potential impncls on tho human 
environment lhnl would result from tho 
aclion. Tho analyses, identified by 
NOAA- NMFS- 2018- 0020, arc uvoiluble 
from hllps://wwll'.regulalions.gov/ 
docket?D=NOAA·NMFS-2018·0026, or 
from Michnel D. Tosatlo, Regional 
Administrator, NMFS Pacific Islands 

'"8l FR614.55 ond 81FR114asa. 

Region (PfR), 1845 Wasp Blvd., Bldg. 
176, Honolulu, HI 96818. 

The Fishery Ecosystem Pion for 
Pelagic Fisheries of the Western Pacific 
{Pelagic FEP) is available from the 
Western Pacific Fishery Menogomonl 
Council (Council), 1164 Bishop SI., 
Suite 1400, Honolulu, HI 96813, tcl 
808-522-8220, fox 808-522-8226, or 
littp:llivww.wpcounci/.org. 

FOR FURTHER INFORMATION CONTACT: 
Rebecca Walker, NMFS PIRO 
Susleinnble Fisheries, 808-725-5184. 

SUPPLEMEtfTARY INFORMATION: In 8 final 
rule published on October 23, 2018, 
NMFS specified a 2018 limit of 2,000 I 
of longline·caughl bigeye lune for the 
U.S. Pacific fsland territories of 
American Somoa, Guam, ond lhe CNMl 
(63 FR 53399). NMFS ollows each 
territory lo allocole up to l ,000 t of lhc 
2,000 I limit lo U.S. longline fishing 
vessels identified in e volid specified 
fishing ogrccmenl. 

On November 19, 2018, NMFS 
received from lho Council a spec!Ood 
fishing agreement between lhc 
government of American Semon and 
Quote Manogomenl, Inc. (QM!). The 
Council's Executive Director odvisod 
lhal lhe specified fishing agreement was 
consistent with tho criteria sel forth in 
50 CFR 665.819(c){l). NMFS reviewed 
the agreement and determined that ii is 
consislenl with lhe Pelagic FEP. the 
Megnuson·Stevens Fishery 
Conservation ond Monagemcnt Acl, 
implementing regulations, end other 
applicable lows. 

In accordance with 50 CFR 300.224(d) 
and 50 CFR 665.819(c)(9), vessels 
identified in lhe agreement may retain 
and land bigeye lune in the western and 
central Pacific Oceon under lhe 
American Samoa limit. NMFS will 
begin attributing bigeyo lune caught by 
vessels idenlified in the agreement lo 
American Samoa starting on December 
10, 2018. This is seven days before 
December 17, 2018, which is the dote 
NMFS forecosled the fishery would 
reach tho CNMI blgeye lune ellocnlion 
limit. lfNMFS determines that the 
fishery will reach lhe American Samoa 
1,000-t ellribution. we would reslricl the 
rolenlion ofbigeye tunn caught by 
vessels identified in the ogrcemenl, 
unless the vessels ore included in a 
subsequent specified fishing agrccmcnl 
with another U.S. territory, ond we 
would publish a notice lo lhal effect in 
the Federal Register. 

Authorlly: 16 U.S.C. 1801 et seq. 
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