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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAMUEL PHILBRICK et al.,
Plaintiffs,
V. Civil Action No. 1:19-CV-00773 (JEB)

ALEX M. AZAR et al.,
Defendants.
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UNOPPOSED MOTION OF THE NEW HAMPSHIRE DEPARTMENT OF HEALTH
AND HUMAN SERVICES TO INTERVENE AS DEFENDANT AND INCORPORATED
MEMORANDUM OF POINTS AND AUTHORITIES

Pursuant to Federal Rules of Civil Procedure 24(a) and (b), and LCvR 7(a), the New
Hampshire Department of Health and Human Services (“NH DHHS”) moves to intervene as a
defendant to defend the approval of its Section 1115 Medicaid Demonstration Waiver. The
parties do not oppose this motion.

The plaintiffs are New Hampshire residents challenging the United States Secretary of
Health and Human Services’ approval of New Hampshire’s Section 1115 Medicaid
Demonstration Waiver, which the New Hampshire legislature originally authorized in 2016.
H.B. 1696, 2016 Leg., Reg. Sess. (N.H. 2016). Although the action challenges New
Hampshire’s Medicaid program, the plaintiffs have named only federal defendants.
Accordingly, the NH DHHS, the single state agency designated to operate New Hampshire’s
Medicaid program and the awardee of the waiver challenged in this action, requests leave to
intervene, either as of right or permissively, in this matter to defend New Hampshire’s Section

1115 Medicaid Demonstration Waiver.
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I. The NH DHHS is entitled to intervene as of right under Fed. R. Civ. P. 24(a).

Federal Rule of Civil Procedure 24(a) sets forth the circumstances in which a party may
intervene as a matter of right. The D.C. Circuit Court of Appeals has “identified four
prerequisites to intervene as of right: (1) the application to intervene must be timely; (2) the
applicant must demonstrate a legally protected interest in the action; (3) the action must threaten
to impair that interest; and (4) no party to the action can be an adequate representative of the
applicant’s interests.”” Karsner v. Lothian, 532 F.3d 876, 885 (D.C. Cir. 2008) (quoting SEC v.
Prudential Sec., Inc., 136 F.3d 153, 156 (D.C. Cir. 1998)).

A. New Hampshire’s motion is timely.

In determining whether a motion to intervene is timely, courts “especially weigh[] the
factors of time elapsed since the inception of the suit . . . and the probability of prejudice to those
already parties in the case.” Id. at 886 (internal quotation marks omitted) (quoting United States
v. British Am. Tobacco Australia Servs., Ltd., 437 F.3d 1235, 1238 (D.C. Cir. 2006)). The NH
DHHS is filing this motion approximately one month after the plaintiffs filed this action, see
ECF Doc. No. 1 (filed March 20, 2019), and within nine days of the Court’s April 16, 2019
Minute Order adopting the parties’ joint briefing schedule in this case. The parties’ Joint Motion
Regarding Proposed Briefing Schedule (ECF Doc. No. 11) also contains an agreement to stay the
obligation to Answer the Complaint until resolution of the motions set for briefing.

Courts have held that motions to intervene filed before an Answer is due (in this case, 60
days after the filing of the complaint, see Fed. R. Civ. P. 12(a)(2)) are timely. See Fund for
Animals, Inc. v. Norton, 322 F.3d 728, 735 (D.C. Cir. 2003) (finding the intervenor’s motion was
timely, given it was filed before the defendants filed their answer); see also Cayuga Nation v.

Zinke, 324 F.R.D. 277, 282 (D.D.C. 2018); Audubon Society of Portland v. Jewell, No. 1:17-CV-
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00069-CL, 2017 WL 9471665, at *2 (D. Ore., March 27, 2017) (“Here, intervenors filed their
motion in a timely manner; intervenors’ motion was filed before federal defendants filed an
answer or response of any kind . . . .”); Associated Dog Clubs of N.Y. State v. Vilsack, 44 F.
Supp. 3d 1, 5-6 (D.D.C. 2014) (ruling the motion to intervene was “clearly timely” as it was
filed two weeks after the complaint was filed); Air Conditioning Trade Ass’n v. Baker, No. CIV
S-12-132, 2012 WL 3205422, at *3 (E.D. Cal. 2012) (ruling motion to intervene was timely filed
as it was filed before defendants answered).

Given the stay of the Answer deadline, and the fact that the deadlines outlined in the
briefing schedule have not yet come to pass, the NH DHHS’s motion is timely filed.

B. The NH DHHS has a legally protected interest in this action.

The plaintiffs have challenged the federal defendants’ approval of New Hampshire’s
Section 1115 Medicaid Demonstration Waiver. Among other things, the plaintiffs request that
this Court declare the defendants’ approval of New Hampshire’s Section 1115 Medicaid
Demonstration Waiver unlawful and “[e]njoin Defendants from implementing the practices
purportedly authorized by the January 11, 2018 State Medicaid Letter and the Granite Advantage
Approval.” ECF Doc. No. 1 at 45-46. However, the NH DHHS—not the federal defendants—
“implement[s] the practices” authorized by New Hampshire’s Section 1115 Medicaid
Demonstration Waiver. In order for the plaintiffs to obtain the relief they seek, the NH DHHS
therefore must be joined as a party. See Fed. R. Civ. P. 19(a)(1)(A) (stating a person is required
to be joined as a party if “in that person’s absence, the court cannot accord complete relief
among existing parties”).

Even if the NH DHHS’s participation in this matter were not necessary to grant the

plaintiffs the relief they seek, the NH DHHS still has a sufficient legally protected interest to
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justify intervention as of right. This action threatens New Hampshire’s Section 1115 Medicaid
Demonstration Waiver. Through its intervention, the NH DHHS seeks to defend New
Hampshire’s Section 1115 Medicaid Demonstration Waiver from invalidation. Indeed, this
Court has twice allowed a State to intervene in an action challenging the federal government’s
approval of that State’s Section 1115 Medicaid Demonstration Waiver. Gresham v. Azar, Civil
Docket No. 1:18-CV-01900-JEB (D.D.C. Sept. 6, 2018) (granting Arkansas’s unopposed motion
to intervene); Stewart v. Azar, Civil Docket No. 1:18-CV-152-JEB (D.D.C. March 30, 2018)
(granting Kentucky’s unopposed motion to intervene); see also Sierra Club v. Glickman, 82 F.3d
106, 109 (5th Cir. 1996) (finding intervention justified because the action threatened the
intervenors contracts with the government); WildEarth Guardians v. Jewell, 320 F.R.D. 1, 4
(D.D.C. 2017) (finding a sufficient interest to intervene as of right where the state “worked with
the [responsible federal agency] in developing the regulatory framework under which the leases
occurred”).

Additionally, at least one court of appeals has ruled that, where the intervenor is the “real
target” of the action, intervention must be allowed as of right. Conservation Law Foundation of
New England, Inc. v. Mosbacher, 966 F.2d 39, 43 (1st Cir. 1992) (allowing commercial fishing
groups to intervene as of right in an action against the United States Department of Commerce,
because the groups “are the real targets of the suit and are the subjects of the regulatory plan”).

Here, the NH DHHS the “real target” of this action. It implements New Hampshire’s
Section 1115 Medicaid Demonstration Waiver. It is the awardee of the Section 1115 Medicaid
Demonstration Waiver. Accordingly, the NH DHHS has a legally protected interest in this

action and should be allowed to intervene.
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C. This action threatens to impair the NH DHHS’s interest.

The third factor in determining whether to allow intervention as a matter of right is
whether the action threatens to impair the legally protected interest of the intervenor. Karsner,
532 F.3d at 885. That factor is satisfied here. The NH DHHS’s legally protected interest in this
action is in continuing to operate its Medicaid plan in the manner dictated by state law. The NH
DHHS secured a Section 1115 Medicaid Demonstration Waiver from the defendants to do that.
Exhibit A (attached hereto). Specifically, the New Hampshire Granite Advantage Health Care
Program 1115 Demonstration waiver (No. 11-W-00298/1) did two things relevant to this lawsuit.
First, it waived retroactive Medicaid eligibility coverage so that the State would not have to
provide coverage for any month prior to the month in which an affected beneficiary’s Medicaid
application is filed, as specified in the waiver’s special terms and conditions. Id. at 1. This part
of the waiver has been in effect in New Hampshire since January 1, 2019. Second, the waiver
enables New Hampshire to require community engagement as a condition of eligibility in the
Medicaid program, as described in the waiver’s special terms and conditions. Id. Thus, this
action threatens to impair important public policies that the NH DHHS has the obligation under
federal and state law to implement. The NH DHHS therefore should be permitted to intervene.

D. New Hampshire’s interests are not adequately represented by the parties.

To intervene as of right, the intervenor must show that the existing parties do not
adequately represent its interests. See Karsner, 532 F.3d at 885. This “requirement of . . . Rule
[24(a)] is satisfied if the applicant shows that representation of his interest may be inadequate;

and the burden of making that showing should be treated as minimal.”” Fund for Animals, 322

! While New Hampshire’s waiver references transitioning Medicaid beneficiaries to the state’s Medicaid Care
Management (“MCM?”) delivery system, and enrolling non-exempt Medicaid beneficiaries into managed care
organizations (“MCQOs”), effective January 1, 2019, another state plan amendment and federally-approved Section
1915(b) waiver govern those transitions. See Ex. A at 3.
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F.3d at 735 (internal quotation marks omitted); see also Crossroads Grassroots Policy Strategies
v. Fed. Election Comm’n, 788 F.3d 312, 321 (D.C. Cir. 2015) (*A movant ‘ordinarily should be
allowed to intervene unless it is clear that the party will provide adequate representation.””). A
movant need only show representation of its interest “may be” inadequate. Trbovich v. United
Mine Workers of Am., 404 U.S. 528, 538 n.10 (1972).

Although the federal defendants and the NH DHHS have shared interests, only the NH
DHHS can adequately represent New Hampshire’s interests in this action. Unlike the federal
defendants’ interests, the NH DHHS’s interest in this action is in defending New Hampshire’s
particular demonstration project, not the federal defendants’ policies regarding Medicaid work
requirements as a whole. As courts have recognized, the federal defendants “have an obligation
to represent the interests of the entire country,” not just the interests of a particular state; thus the
interests of the federal defendants and the interests of New Hampshire may diverge. Atl. Sea
Island Grp. LLC v. Connaughton, 592 F. Supp. 2d 1, 7 (D.D.C. 2008). Indeed, numerous cases
in this circuit have allowed intervention by states when the federal government was already a
party. See, e.g., Guardians v. U.S. Bureau of Land Mgmt., 12-0708, 2012 WL 12870488
(D.D.C. 2012); WildEarth Guardians, 320 F.R.D. 1, 5 (D.D.C. 2017) (holding “the Federal
Defendants do not adequately represent the interest of Wyoming, Colorado, or Utah”); Akiachak
Native Cmty. v. U.S. Dept. of Interior, 584 F. Supp. 2d 1, 7 (D.D.C. 2008) (holding the federal
defendants “have no clear interest in protecting Alaska’s sovereignty or Alaska’s interest”); see
also, e.g., County of San Miguel, Colo. v. MacDonald, 244 F.R.D. 36, 48 (D.D.C. 2007) (“The
District of Columbia Circuit has “often concluded that governmental entities do not adequately

represent the interest of aspiring intervenors.””).
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Here, while both the defendants and the NH DHHS seek to defend the defendants’
approval of New Hampshire’s Section 1115 Medicaid Demonstration Waiver, only the NH
DHHS can defend and advocate the state-specific interests that motivated it to adopt the waiver
requirements, speak to implementation of those requirements in New Hampshire, and explain
how the project interconnects with other aspects of New Hampshire’s Medicaid Program. New
Hampshire may also distinguish itself and its Section 1115 Medicaid Demonstration Waiver
from the projects of other states, or distinguish the defendants’ approval of its project and their
approval of others, while the federal defendants choose to defend Medicaid policies regarding
community engagement requirements generally. Accordingly, New Hampshire’s interests may
not be adequately represented by the federal defendants. Therefore, the Court should grant the
NH DHHS’s motion to intervene as a matter of right.

I1. Alternatively, the NH DHHS should be permitted to intervene under Fed. R. Civ. P.
24(b)(2).

Under Federal Rule of Civil Procedure 24(b)(2), “[0]n timely motion, the court may
permit a federal or state governmental officer or agency to intervene if a party’s claim or defense
is based on: (A) a statute or executive order administered by the officer or agency; or (B) any
regulation, order, requirement, or agreement issued or made under the statute or executive
order.” Courts have interpreted Rule 24(b)(2)’s reference to “governmental officer[s] or
agenc[ies]” to permit federal or state governments to intervene under Rule 24(b)(2). See, e.g.,
Huff v. Comm’r, 743 F.3d 790, 794 (11th Cir. 2014); Coffey v. Comm’r, 663 F.3d 947 (8th Cir.
2011); Appleton v. Comm’r, 430 F. App’x 135 (3d Cir. 2011).

In determining whether to allow intervention under this rule, the Court considers
“whether the intervention will unduly delay or prejudice the adjudication of the original parties’

rights.” Fed. R. Civ. P. 24(b)(3). As noted above, this motion is timely and granting it will not
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prejudice the parties, given that nothing has taken place in this case beyond the filing of the
action. The NH DHHS will adhere to the present briefing schedule. Additionally, this action
challenges New Hampshire’s Section 1115 Medicaid Demonstration Waiver, which was “issued
or made under [a] statute,” the Medicaid Act, that the NH DHHS helps administer in New
Hampshire, consistent with the New Hampshire State Medicaid Plan and state law.

Accordingly, this Court should permit the NH DHHS to intervene under Fed. R. Civ. P. 24(b)(2).

I11.The NH DHHS requests relief from Federal Rule of Civil Procedure 24(c) at this time;
It will file a timely Answer in accordance with the parties’ agreed-upon schedule.

Under the Federal Rules of Civil Procedure, and this Court’s Local Rules, a motion to
intervene must state the grounds for intervention and “be accompanied by a pleading that sets out
the claim or defense for which intervention is sought.” Fed. R. Civ. P. 24(c); LCvR 7(j). With
regard to the inclusion of a pleading, this Court has stated that it “may permit a degree of
flexibility with technical requirements when the position of the movant is apparent from other
filings.” Ying Qing Lu v. Lezell, 11-1815, 2012 WL 1929904, at *1 (D.D.C. May 29, 2012); see
also Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1236 n.19 (D.C. Cir. 2004) (regarding
non-inclusion of a pleading under Rule 24(c), stating that the Court “find[s] no reason to bar
intervention based solely upon this technical defect, if defect it be™).

The NH DHHS seeks to intervene as a defendant in this matter. The parties to this case
have agreed to structure it in such a way as to delay the filing of any Answer until after the
motions identified in the April 16, 2019 briefing schedule order have been resolved. The NH
DHHS intends to abide by the same briefing schedule as the existing parties and agrees to be
bound by the same arrangement to file an Answer after the motions set for briefing have been
fully resolved. Additionally, the NH DHHS’s position and interest in the litigation is evident

from the complaint, this motion and incorporated memorandum, and similar lawsuits brought to
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enjoin similar programs in other states. See Gresham v. Azar, No. 1:18-CV-01900JEB; Stewart
v. Azar, No. 1:18-CV-152JEB; see also Hughes v. Abell, 09-220, 2014 WL 12787807, at *7
(D.D.C. Feb. 10, 2014) (“[B]ecause the requirement is designed to help determine whether the
movant has a claim or defense that shares a common question of fact, courts have approved
intervention motions without a pleading where the court was otherwise apprised of the grounds
for a motion.”) (quotation omitted). Thus, at this stage in the proceedings, the purpose of Rule
24(c) has been satisfied, Ying Qing Lu, 2012 WL 1929904, at *1, and, if the NH DHHS is
permitted to intervene, it will file an Answer when the parties and the court expect such a
pleading to be filed.

Finally, this case has only recently begun, and there will be no delay in the proceeding
and no prejudice to any party by allowing the NH DHHS to intervene and answer the complaint
on the same schedule and under the same circumstances as the federal defendants. Cf.
Providence Baptist Church v. Hillandale Committee, Ltd., 425 F.3d 309, 314-15 (6th Cir. 2005)
(noting that some circuit courts have permitted strict enforcement of Rule 24(c) where there is
some prejudice to the parties). Therefore, the NH DHHS asks that this Court to excuse it from
submitting an answer with its intervention motion and ordering instead that the NH DHHS shall
abide by the same briefing schedule and timeframe for filing an answer as the federal defendants
in this matter.

Conclusion
For the reasons above, this Court should grant the NH DHHS’s unopposed motion to

intervene as a defendant.
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Respectfully submitted,

NEW HAMPSHIRE DEPARTMENT OF
HEALTH AND HUMAN SERVICES

By its attorney,

GORDON J. MACDONALD
ATTORNEY GENERAL

Dated: April 25, 2019 [s/ Anthony J. Galdieri
Anthony J. Galdieri, NH Bar #18594
Senior Assistant Attorney General
Lindsey B. Courtney, NH Bar #20671
Government Certification form Pending
Attorney
Civil Bureau
33 Capitol Street
Concord, NH 03301-6397
(603) 271-3650
anthony.galdieri@doj.nh.gov
lindsey.courtney@doj.nh.gov

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was sent by ECF on April 25, 2019 to
counsel of record.

/s/ Anthony J. Galdieri
Anthony J. Galdieri
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EXHIBIT A
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CENTERS FOR MEDICARE & MEDICAID SERVICES

WAIVER LIST
NUMBER: 11-W-00298/1
TITLE: New Hampshire Granite Advantage Health Care Program 1115
Demonstration
AWARDEE: New Hampshire Department of Health and Human Services

All requirements of the Medicaid program expressed in law, regulation, and policy statement, not
expressly waived, shall apply to the demonstration project effective from January 1, 2018
through December 31, 2023. In addition, these waivers may only be implemented consistent
with the approved special terms and conditions (STCs).

Under the authority of section 1115(a)(1) of the Social Security Act (the Act), the following
waivers of state plan requirements contained in section 1902 of the Act are granted subject to
the STCs. '

1. Retroactive Eligibility Section 1902(a)(10) and
Section 1902(a)(34)

To the extent necessary to enable the state not to provide medical coverage for any month
prior to the month in which an affected beneficiary’s Medicaid application is filed as specified
in these STCs. The waiver of retroactive eligibility applies to beneficiaries described in STC
16 and does not apply to the following beneficiaries who would have been eligible in or after
the third month before the month in which an application was made: pregnant women
(including women during the 60-day period beginning on the last day of a pregnancy), infants
under age 1 and children under age 19 (described in section 1902(1)(4) of the Act), parents
and caretaker relatives, and individuals eligible in aged, blind, or disabled eligibility groups
(including those who are applying for a long-term care determination). Coverage for affected
beneficiaries will be effective as of the date of application.

2. Provision of Medical Assistance ' Section 1902(a)(8) and
1902(a)(10)

To the extent necessary to enable New Hampshire to suspend or terminate eligibility for, and
not make medical assistance available to, Granite Advantage beneficiaries who fail to
comply with community engagement requirements, as described in these STCs, unless the
beneficiary is exempted, or demonstrates good cause, as described in the STCs.

3. Eligibility Section 1902(a)(10)

To the extent necessary to enable New Hampshire to require community engagement as a
condition of continued eligibility as described in these STCs.

New Hampshire Granite Advantage Health Care Program
Approval Period: January 1, 2019 — December 31, 2023
Page 1 of 42
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two consecutive months, their Medicaid eligibility will be suspended. In addition, written
notices will provide information on resources available to beneficiaries who may require
assistance completing community engagement activities.

III. GENERAL PROGRAM REQUIREMENTS

1. Compliance with Federal Non-Discrimination Laws. The state must comply with
applicable federal civil rights laws relating to non-discrimination in services and benefits in
its programs and activities. These include, but are not limited to, the Americans with
Disabilities Act of 1990 (ADA), Title VI of the Civil Rights Act of 1964, Section 504 of the
Rehabilitation Act of 1973 (Section 504), the Age Discrimination Act of 1975, and Section
1557 of the Affordable Care Act (Section 1557). Such compliance includes providing
reasonable modifications to individuals with disabilities under the ADA, Section 504, and
Section 1557 in eligibility and documentation requirements, to ensure they understand
program rules and notices, in establishing eligibility for an exemption from community
engagement requirements on the basis of disability, and to enable them to meet and
document community engagement requirements, as well as other program requirements
necessary to obtain and maintain benefits.

2. Compliance with Medicaid Law, Regulation, and Policy. All requirements of the
Medicaid program, expressed in federal law, regulation, and written policy, not expressly
walved in the waiver document (of which these terms and conditions are part), apply to the

. demonstration.

3. Changes in Medicaid Law, Regulation, and Policy. The state must, within the timeframes
specified in federal law, regulation, or written policy, come into compliance with any
changes in federal law, regulation, or policy affecting the Medicaid program that occur
during this demonstration approval period, unless the provision being changed is expressly
waived. In addition, CMS reserves the right to amend the STCs to reflect such changes
and/or changes of an operational nature without requiring the state to submit an amendment
to the demonstration under STC 7. CMS will notify the state 30 calendar days in advance of
the expected approval date of the amended STCs to allow the state to provide comment.

4. Impact on Demonstration of Changes in Federal Law, Regulation, and Policy.

a. To the extent that a change in federal law, regulation, or policy requires either a reduction
or an increase in federal financial participation (FFP) for expenditures made under this
demonstration, the state must adopt, subject to CMS approval, a modified budget

~neutrality agreement for the demonstration to comply with such change. Further, the
state may seek an amendment to the demonstration (as per STC 7 of this section) as a
result of the change in FFP.

b. If mandated changes in the federal law require state legislation, unless otherwise
prescribed by the terms of the federal law, the changes must take effect on the day such
state legislation becomes effective, or on the last day such legislation was required to be

New Hampshire Granite Advantage Health Care Program
Approval Period: January 1, 2019 — December 31, 2023 v
Page 4 of 42
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in effect under federal law, whichever is sooner.

5. State Plan Amendments. The state will not be required to submit title XIX state plan
amendments (SPAs) for changes affecting any populations made eligible solely through the
demonstration. If a population eligible through the Medicaid state plan is affected by a
change to the demonstration, a conforming amendment to the appropriate state plan may be
required, except as otherwise noted in these STCs. In all such instances, the Medicaid state
plan governs.-

6. Changes Subject to the Amendment Process. If not otherwise specified in these STCs,
changes related to eligibility, enrollment, benefits, beneficiary rights, delivery systems, cost
sharing, sources of non-federal share of funding, budget neutrality, and other comparable
program elements must be submitted to CMS as amendments to the demonstration. All
amendment requests are subject to approval at the discretion of the Secretary in accordance
with section 1115 of the Act. The state must not implement changes to these elements
without prior approval by CMS either through an approved amendment to the Medicaid state
plan or amendment to the demonstration. Amendments to the demonstration are not
retroactive and no FFP of any kind, including for administrative or medical assistance
expenditures, will be available under changes to the demonstration that have not been
approved through the amendment process set forth in STC 7, except as provided in STC 3.

7. Amendment Process. Requests to amend the demonstration must be submitted to CMS for
B approval no later than 120 calendar days prior to the planned date of implementation of the
change and may not be implemented until approved. CMS reserves the right to deny or delay
approval of a demonstration amendment based on non-compliance with these STCs,
including but not limited to failure by the state to submit required elements of a complete
amendment request as described in this STC, and failure by the state to submit reports
required in the approved STCs and other deliverables in a timely fashion according to the
deadlines specified herein. Amendment requests must include, but are not limited to, the

following:

a. + A detailed description of the amendment including impact on beneficiaries, with
sufficient supporting documentation;

b. A data analysis worksheet which identifies the specific “with waiver” impact of the
proposed amendment on the current budget neutrality agreement. Such analysis shall
include total computable “with waiver” and “without waiver” status on both a summary
and detailed level through the current approval period using the most recent actual
expenditures, as well as summary and detail projections of the change in the “with

~waiver” expenditure total as a result of the proposed amendment, which isolates (by
Eligibility Group) the impact of the amendment;

c. An explanation of the public process used by the state consistent with the requirements of
STC 13; and,

New Hampshire Granite Advantage Health Care Program

Approval Period: January 1, 2019 — December 31, 2023
Page 5 of 42
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d. If applicable, a description of how the evaluation design will be modified to incorporate
the amendment provisions.

8. Extension of the Demonstration. States that intend to request a demonstration extension
under sections 1115(¢e) or 1115(f) of the Act must submit extension applications in
accordance with the timelines contained in statute. Otherwise, no later than twelve (12)
months prior to the expiration date of the demonstration, the Governor or Chief Executive
Officer of the state must submit to CMS either a demonstration extension request that meets
federal requirements at 42 CFR 431.412(c) or a transition and phase-out plan consistent with
the requirements of STC 9.

9. Demonstration Phase Out. The state may only suspend or terminate this demonstration in
whole, or in part, consistent with the following requirements:

a. Notification of Suspension or Termination. The state must promptly notify CMS in
writing of the reason(s) for the suspension or termination, together with the effective date
and a transition and phase-out plan. The state must submit a notification letter and a draft
transition and phase-out plan to CMS no less than six months before the effective date of
the demonstration’s suspension or termination. Prior to submitting the draft transition
and phase-out plan to CMS, the state must publish on its website the draft transition and
phase-out plan for a 30-day public comment period. In addition, the state must conduct
tribal consultation in accordance with STC 13, if applicable. Once the 30-day public
comment period has énded, the state must provide a summary of the issues raised by the
public during the comment period and how the state considered the comments received
when developing the revised transition and phase-out plan.

b. Transition and Phase-out Plan Requirements. The state must include, at a minimum, in
its transition and phase-out plan the process by which it will notify affected beneficiaries,
the content of said notices (including information on the beneficiary’s appeal rights), the

- process by which the state will conduct administrative reviews of Medicaid eligibility
prior to the termination of the demonstration for the affected beneficiaries, and ensure
ongoing coverage for eligible beneficiaries, as well as.any community outreach activities
the state will undertake to notify affected beneficiaries, including community resources
that are available.

c. Transition and Phase-out Plan Approval. The state must obtain CMS approval of the
transition and phase-out plan prior to the implementation of transition and phase-out
activities. Implementation of transition and phase-out activities must bé no sooner than
14 calendar days after CMS approval of the transition and phase-out plan.

d. Transition and Phase-out Procedures. The state must comply with all applicable notice
requirements found in 42 CFR, part 431 subpart E, including sections 431.206, 431.210,
431.211, and 431.213. In addition, the state must assure all applicable appeal and hearing
rights are afforded to beneficiaries in the demonstration as outlined in 42 CFR, part 431
subpart E, including sections 431.220 and 431.221. If a beneficiary in the demonstration

New Hampshire Granite Advantage Health Care Program
Approval Period: January 1, 2019 — December 31, 2023
Page 6 of 42
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I3

requests a hearing before the date of action, the state must maintain benefits as required
in 42 CFR 431.230. In addition, the state must conduct administrative renewals for all
affected beneficiaries in order to determine if they qualify for Medicaid eligibility under a
different eligibility category prior to termination, as discussed in October 1, 2010, State
Health Official Letter #10-008 and as required under 42 C.F.R. 435.916(f)(1). For
individuals determined ineligible for Medicaid, the state must determine potential
eligibility for other insurance affordability programs and comply with the procedures set
forth in 42 CFR 435.1200(e). :

e. Exemption from Public Notice Procedures 42 CFR Section 431.416(g). CMS may
expedite the federal and state public notice requirements under circumstances described
in 42 CFR 431.416(g).

f. Enrollment Limitation during Demonstration Phase-Out. If the state elects to suspend,
terminate, or not extend this demonstration, during the last six months of the
demonstration, enrollment of new individuals into the demonstration must be suspended.
The limitation of enrollment into the demonstration does not impact the state’s obligation
to determine Medicaid eligibility in accordance with the approved Medicaid state plan.

g.- Federal Financial Participation (FFP). FFP will be limited to normal closeout costs
associated with the termination or expiration of the demonstration including services,
continued benefits as a result of beneficiaries’ appeals, and administrative costs of
disenrolling beneficiaries.

10. Expiring Demonstration Authority. For demonstration authority that expires prior to the
demonstration’s expiration date, the state must submit a demonstration authority expiration
plan to CMS no later than six months prior to the applicable demonstration authority’s
expiration date, consistent with the following requirements:

a. Expiration Requirements. The state must include, at a minimum, in its demonstration
" authority expiration plan the process by which it will notify affected beneficiaries, the
content of said notices (including information on the beneficiary’s appeal rights), the
process by which the state will conduct administrative reviews of Medicaid eligibility
prior to the termination of the demonstration authority for the affected beneficiaries, and
ensure ongoing coverage for eligible beneficiaries, as well as any community outreach
activities.

b. Expiration Procedures. The state must comply with all applicable notice requirements
found in 42 CFR, part 431 subpart E, including sections 431.206, 431.210, 431.211, and
431.213. In addition, the state must assure all applicable appeal and hearing rights are
afforded to beneficiaries in the demonstration as outlined in 42 CFR, part 431 subpart E,
including sections 431.220 and 431.221. If a beneficiary in the demonstration requests a
hearing before the date of action, the state must maintain benefits as required in 42 CFR
431.230. In addition, the state must conduct administrative renewals for all affected
beneficiaries in order to determine if they qualify for Medicaid eligibility under a
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different eligibility category prior to termination as discussed in October 1, 2010, State
Health Official Letter #10-008 and as required under 42 CFR 435.916(f)(1). For
individuals determined ineligible for Medicaid, the state must determine potential
eligibility for other insurance affordability programs and comply with the procedures set
forth in 42 CFR 435.1200(e).

c. Federal Public Notice. CMS will conduct a 30-day federal public comment period
consistent with the process outlined in 42 CFR 431.416 in order to solicit public input on
the state’s demonstration authority expiration plan. CMS will consider comments
received during the 30-day period during its review of the state’s demonstration authority
expiration plan. The state must obtain CMS approval of the demonstration authority
expiration plan prior to the implementation of the expiration activities. Implementation
of expiration activities must be no sooner than fourteen (14) calendar days after CMS
approval of the demonstration authority expiration plan.

d. Federal Financial Participation (FFP). FFP will be limited to normal closeout costs
associated with the expiration of the demonstration authority including services,
. continued benefits as a result of beneficiaries’ appeals, and administrative costs of
disenrolling beneficiaries.

11. Withdrawal of Waiver or Expenditure Authority. CMS reserves the right to withdraw
waivers and/or expenditure authorities at any time it determines that continuing the waivers
or expenditure authorities would no longer be in the public interest or promote the objectives
of title XIX. CMS must promptly notify the state in writing of the determination and the
reasons for the withdrawal, together with the effective date, and afford the state an
opportunity to request a hearing to challenge CMS’ determination prior to the effective date.
If a waiver or expenditure authority is withdrawn, FFP is limited to normal closeout costs
associated with terminating the waiver or expenditure authority, including services,
continued benefits as a result of beneficiary appeals, and administrative costs of disenrolling
beneﬁmanes . T s

12. Adequacy of Infrastructure. The state must ensure the availability of adequate resources
for implementation and monitoring of the demonstration, including education, outreach, and
enrollment; maintaining eligibility systems; compliance with cost sharing requirements; and
reporting on financial and other demonstration components.

13. Public Notice, Tribal Consultation, and Consultation with Interested Parties. The state
must comply with the state notice procedures as required in 42 CFR 431.408 prior to
submitting an application to extend the demonstration. For applications to amend the
demonstration, the state must comply with the state notice procedures set forth in 59 Fed
Reg. 49249 (September 27, 1994) prior to submitting such request. '

The state must also comply with tribal and Indian Health Prograin/Urban Indian Health
Organization consultation requirements at section 1902(a)(73) of the Act, 42 CFR
431.408(b), State Medicaid Director Letter #01-024, or as contained in the state’s approved
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Medicaid State Plan, when any program changes to the demonstration, either through
amendment as set out in STC 7 or extension, are proposed by the state.

The state must also comply with the Public Notice Procedures set forth in 42 CFR 447.205
for changes in statewide methods and standards for setting payment rates.

Federal Financial Participation (FFP). No federal matching for state expenditures under
this demonstration, including for administrative and medical assistance expenditures, will be
available until the effective date identified in the demonstration approval letter, or if later, as
expressly stated within these STCs.

Common Rule Exemption. The state shall ensure that the only involvement of human
subjects in research activities that may be authorized and/or required by this demonstration is
for projects which are conducted by or subject to the approval of CMS, and that are designed
to study, evaluate, or otherwise examine the Medicaid program — including procedures for
obtaining Medicaid benefits or services, possible changes in or alternatives to Medicaid
programs and procedures, or possible changes in methods or levels of payment for Medicaid
benefits or services. The Secretary has determined that this demonstration as represented in
these approved STCs meets the requirements for exemption from the human subject research
provisions of the Common Rule set forth in 45 CFR 46.101(b)(5).

ELIGIBILITY

Populations Affected by the Demonstration. The Granite Advantage Demonstration
affects the coverage for adults aged 19 through 64 in the new adult group, eligible under the
state plan consistent with section 1902(a)(10)(A)(i)(VIII) of the Act and 42 CFR section
435.119. Eligibility and coverage for these individuals are subject to all applicable Medicaid
laws and regulations in accordance with the Medicaid state plan, except to the extent
expressly waived. Implementation of such waiver authority must be consistent with these
STCs. Any Medicaid state plan amendments to this eligibility group will apply to this
demonstration. '

Medicaid State Plan Federal Poverty Level Funding Stream [Expenditure
Mandatory Groups ‘ _ fand Eligibility
-: v ' Group
: , Reporting
Adults in Section Adults at or below 133 Title XIX MEG -1
1902(a)(10)(A)(1)(VIID) percent FPL.
Group :

Retroactive Coverage. The state will not provide medical coverage to adults under the
demonstration for any month prior to the month in which a beneficiary’s Medicaid
application is filed, except for a pregnant woman (including during the 60-day period
beginning on the last day of the pregnancy), an infant under age 1, a child under age 19, a
parent or caretaker relative, or an individual eligible in aged, blind, or disabled eligibility
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groups (including those who are applying for a long-term care determination). The state
assures that it will provide outreach and education about how to apply for and receive
Medicaid coverage and the importance of maintaining coverage when well and receiving
regular preventative services. Outreach and education will be provided to the public and to
Medicaid providers, particularly those who serve vulnerable populations that may be
impacted by the retroactive eligibility waiver.

V. COMMUNI"I:Y ENGAGEMENT REQUIREMENTS

18. Overview. Subject to these STCs, the state will implement a community engagement
requirements as a condition of eligibility for Granite Advantage beneficiaries, unless they are
exempt as described in STC 19, or unless they demonstrate good cause as described in STC
22(a). To maintain Medicaid eligibility, non-exempt members will be required to participate
in specified activities that may include employment, education, or community service, as
specified in these STCs. The community engagement requirements will be implemented no
sooner than January 1, 2019, and the state will provide CMS with notice 30 days prior to its
implementation.

19. Exempt Populations. The following Granite Advantage beneficiaries are exempt from the
community engagement requirements:

e Beneficiaries who are temporarily unable to participate due to illness or incapacity as
documented by a licensed provider;

e Beneficiaries who are participating in a state-certified drug court program;

e Beneficiaries who are a parent or caretaker where care of a dependent is considered
necessary by a licensed provider;

¢ Beneficiaries who are a custodial parent or caretaker of a dependent child under 6 years
of age (only applies to one parent or caretaker in case of a 2-parent household);

e Beneficiaries who are a parent or caretaker of a dependent child of any age with a
disability (only applies to one parent or caretaker in the case of a 2-parent household);

e Beneficiaries who are pregnant or 60 days or less post-partum;

¢ Beneficiaries identified as medically frail;

e Beneficiaries with a disability as defined by the ADA, Section 504, or Section 1557, who
are unable to comply with the requirements due to disability-related reasons;

e Beneficiaries residing with an immediate family member who has a disability as defined
by the ADA, Section 504, or Section 1557, who are unable to meet the requirement for
reasons related to the disability of that family member;

* Beneficiaries who experience a hospitalization or serious illness;

¢ Beneficiaries residing with an immediate family member who experiences a
hospitalization or serious illness;

e Beneficiaries who are exempt from Supplemental Nutrition Assistance Program (SNAP)
and/or Temporary Assistance for Needy Families (TANF) employment requirements; or

e Beneficiaries who are enrolled in New Hampshire’s voluntary Health Insurance Premium
Program (HIPP). ‘

Beneficiaries meeting one or more of the above listed exemptions will not be required to
New Hampshire Granite Advantage Health Care Program
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complete community engagement qualifying activities to maintain eligibility. -

20. Qualifying Activities. Beneficiaries without an exemption must document their
participation in any one or a combination of qualifying activities by attesting to compliance
with the community engagement requirements and reporting applicable changes in
circumstances in accordance with 42 CFR 435.916(c). Granite Advantage beneficiaries may
satisfy their community engagement requirements through a variety of activities, 1nclud1ng
but not limited to:

e Unsubsidized employment (including by nonprofit organizations);

e Subsidized private or public sector employment (including by nonprofit orgamzatlons)

e Job skills training related to employment (including on-the-job training);

e Enrollment at an accredited college or university (including a community college) that is
counted on a credit hour basis;

e Job search and readiness assistance, including but not limited to job training or job search
activities that are required in order to receive unemployment benefits; and other job
training related services, such as job training workshops and time spent with employment
counselors, offered by the State of New Hampshire Employment Security Agency;

e Vocational educational training not to exceed 12 months;

e Education directly related to employment, in the case of a recipient who has not received
a high school diploma or certificate of high school equivalency;

-e Attendance at a secondary school or in a course of study leading to a certificate of high
school equivalency, in the case of a recipient who has not received a high school diploma
. or certificate of high school equivalency;

¢ Participation in substance use disorder treatment;

e Community service and public service;

e Caregiving services for a non-dependent relative or other person with a disabling health,

' mental health, or developmental condition; or

e Participation in and compliance with Supplemental Nutrition Assistance Program
(SNAP) and/or Temporary Assistance for Needy Families (TANF) employment
requirements.

~

21. Hour Requirements. Beneficiaries without an exemption must participate for at least 100
hours per calendar month in one or more qualifying activities. Beneficiaries will be required
to do one of the following on a monthly basis: (1) verify information regarding the
beneficiary’s compliance with or exemption from the community engagement requirements
that the state has obtained from available data sources (see STC 24(c)); or (2) in cases where
the state is unable to obtain compliance or exemption information from available data
sources, self-attest to their compliance with or their qualification for an exemption from the
community engagement requirements. Beneficiaries will be able to verify or document their
compliance or exemption status using the options described in 42 CFR 435.907(a) for the
submission of an application. Beneficiaries may also be required to provide appropriate
supporting documentation when requested by the state, consistent with 42 CFR 435.952.

a. ‘Reasonable modifications for people with disabilities. The state must provide
l\J) reasonable modifications related to meeting community engagement requirements for

New Hampshire Granite Advantage Health Care Program
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beneficiaries with disabilities protected by the ADA, Section 504, or Section 1557, when
necessary, to enable them to have an equal opportunity to participate in, and benefit from,
the program. The state must also provide reasonable modifications for program
protections and procedures, including but not limited to: assistance with demonstrating
eligibility for an exemption from community engagement requirements on the basis of
disability; assistance with demonstrating good cause; appealing suspénsions and
disenrollments; documenting and reporting community engagement activities and other
documentation requirements; understanding notices and program rules related to
community engagement requirements; navigating ADA compliant web sites as required
by 42 CFR 435.1200(f); and other types of reasonable modifications. The reasonable
modifications must include exemptions from participation where an individual is unable
to participate for disability-related reasons, modification in the number of hours of
participation required where an individual is unable to participate for the required number
of hours, and provision of support services necessary to participate, where participation is
possible with supports. In addition, the state must evaluate individuals’ ability to
participate and the types of reasonable modifications and supports needed.

b. Extra Hours. Beneficiaries will not be permitted to carry extra hours of participation
accrued in one month forward to the next month to satisfy community engagement
requirements for the later month.

22. Non-Compliance. Eligibility will be suspended, effective under the time frame described in
this STC 22(b), for beneficiaries who fail to meet required community engagement hours or
qualify for an exemption, unless the beneficiary demonstrates that they have good cause for
failing to meet the requirement, or appeals the suspension, prior to its effective date.

a. Good Cause. The state will not suspend eligibility, if beneficiaries who failed to meet the
required community engagement hours demonstrate good cause for the failure based on a
circumstance that occurred in the month in which the beneficiary failed to meet their
required community engagement hours. Good cause includes, but is not limited to, at a
minimum, the following verified circumstances:

i) The beneficiary has a disability protected by the ADA, section 504, or section 1557,
and was unable to meet the requirement for reasons related to that disability, but was
not exempted from community engagement requirements;

i) The beneficiary resides with an immediate family member who has a disability
protected by the ADA, section 504, or section 1557, and was unable to meet the
requirement for reasons related to the disability of that family member, but was not
exempted from community engagement requirements;

iii) The beneficiary experiences a hospitalization or serious illness, but was not exempted
from community engagement requirements;

iv) The beneficiary resides with an immediate family member who experienced a
hospitalization or serious illness, but the beneficiary was not exempted from
community engagement requirements;

v) The beneficiary experiences the birth, or death, of a family member residing with the
beneficiary; '

New Hampshire Granite Advantage Health Care Program
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vi) The beneficiary experiences severe inclement weather (including natural disaster) and
therefore was unable to meet the requirement;

vii) The beneficiary has a family emergency or other life-changing event (e.g., divorce or
domestic violence);

viii)  The beneficiary is a custodial parent or caretaker of a child 6 to 12 years of age
who, as determined by the Commissioner of New Hampshire Department of Health
and Human Services on a monthly basis, is unable to secure necessary child care to
enable the beneficiary to participate in qualifying activities for the required number of
hours because of inability to pay (including with the help of any available child care
subsidies) or inability to locate a suitable child care provider due to provider capacity,
distance, or another factor; or

ix) Other circumstances constituting good cause, as determined by the state.

Opportunity to Cure and Suspension Effective Date. If a beneficiary fails to comply

with community engagement requirements for a month, the state will send a written

notice no later than the tenth day of the next month informing the beneficiary that his or

her eligibility will be suspended effective the first day of the month after the month in

which the notice is sent, unless, before the suspension would take effect, the beneficiary:

i. Demonstrates good cause for the failure;

ii. Demonstrates that he or she qualifies for an exemption; or

iii. Satisfies community engagement requirements by making up the deficient hours for
the month that resulted in noncompliance.

For example: if an individual was deficient 50 hours in January and thereby failed to
comply with the community engagement requirements, the state would send a notice no
later than February 10 documenting the noncompliance in January. This notice would
explain the opportunity to cure process to the beneficiary (see STC 22(c)) and would
identify the suspension effective date as March 1, if the beneficiary does not cure the
noncompliance for January by demonstrating good cause for the noncompliance or that
the beneficiary qualifies for an exemption, or by completing the deficient hours, during
the month of February. The written notice sent in February must comply with all
applicable notice requirements found in 42 CFR, part 431 subpart E, including sections
431.206, 431.210,431.211, and 431.213.

Continuing the above example, the béneficiary can cure their January noncompliance by
making up the deficient 50 hours during the month of February. Only 50 hours are
required to cure noncompliance in January, but the beneficiary must complete 100 hours
to be compliant for February under the normally applicable requirements. If the
beneficiary successfully cures the January noncompliance by completing 100 hours in
February, 50 of these 100 hours will be counted to cure the deficient hours for January as
well, and the beneficiary’s eligibility will not be suspended effective March 1. If the
beneficiary only completes 50 hours in February, these hours will be counted first to cure
the January deficiency. The beneficiary’s eligibility would not be suspended effective
March 1 because the January deficiency would have been cured; however, the beneficiary
would be noncompliant for failing to complete 100 hours, and would incur a deficiency

New Hampshire Granite Advantage Health Care Program
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of 50 hours for February. In this case, the beneficiary would be sent a notice no later than
March 10 identifying the February deficiency and explaining the opportunity to cure so
that coverage will not be suspended effective April 1. Note, as provided in STC 22(c),
the repeated consecutive use of the opportunity to cure to make up deficient hours for an
entire one-year eligibility period is prohibited. .

c. Limitation on the Opportunity to Cure.

i. Beginning May 1, 2020, the repeated consecutive use of the opportunity to cure to
satisfy community engagement requirements by making up deficient hours for a
month during the following month, for an entire one-year eligibility period, is
prohibited. ‘

ii. Beginning May 1, 2020, a beneficiary who engages in the repeated consecutive use of
the opportunity to cure for an entire one-year eligibility perlod will be suspended at
redetermination.

iii. A beneficiary whose eligibility is suspended pursuant to this STC 22(e) may

 reactivate eligibility pursuant to STC 22(d).

d. Reactivating Eligibility after Suspension. The suspension will remain in effect until
the beneficiary reactivates eligibility by (1) satisfying the deficiency in community
engagement hours for the month that resulted in non-compliance, or in the case of a
beneficiary whose coverage is suspended pursuant to STC 22(b), completing at least 100
hours of qualifying community engagement activities, within a single calendar month; (2)
meeting the qualifications for an exemption listed at STC 19; (3) demonstrating good
cause for the earlier non-compliance as described in subsection (a) (does not apply in the
case of a beneficiary whose coverage is suspended pursuant to STC 22(c)); or (4)
becoming eligible for Medicaid under an eligibility category that is not subject to the
community engagement requirement. Beneficiaries can reactivate eligibility prior to their
redetermination date without having to complete a new application, provided that at least

) one of the above-listed criteria for reactivation is met. Eligibility will be reactivated
effective the same day that the state receives information that a beneficiary’s has met at
least one of the above-listed criteria for reactivation.

e. Redetermination. The state will send beneficiaries whose eligibility has been suspended
due to failure to meet the community engagement requirements a notice informing them
of their upcoming redetermination period and of the consequences of failing to come into
compliance with the community engagement requirements during their redetermination
period. During redetermination, the state will terminate eligibility for beneficiaries who
are not in compliance with the community engagement requirements. Beneficiaries
whose eligibility is terminated at redetermination for failure to meet the community
engagement requirements can reapply at any time for Medicaid. When a person whose
enrollment was terminated at redetermination reapplies, his or her prior noncompliance
with the community engagement requirements will not be factored into the state’s new
eligibility determination.

New Hampshire Granite Advantage Health Care Program
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Notice Period. All currently enrolled beneficiaries will have 75 calendar days after the start
date of the community engagement requirements (no earlier than January 1, 2019) before
they must begin to meet the community engagement hours requirement or qualify for an
exemption. The state must send a written notice explaining the community engagement
requirements, including relevant content as described in Section V of these STCs, to
currently enrolled beneficiaries no later than 10 calendar days after the start date of the
community engagement requirements. Beneficiaries who are determined eligible after the
start date of the community engagement requirements will also have 75 calendar days
beginning with the date of their eligibility determination before they must begin to meet the
community engagement requirements or qualify for an exemption. The state must send a
written notice explaining the community engagement requirements, including relevant
content as described in Section V of these STCs to beneficiaries who are determined eligible
after the start date of the community engagement requirements within 10 calendar days of the
beneficiary’s eligibility determination date, and such notice may be included with, or as part
of, the beneficiary’s eligibility determination notice. Beneficiaries who reapply after their
eligibility was terminated at redetermination for failure to meet community engagement
requirements will also have 75 calendar days beginning with the date of their eligibility
determination before they must begin to meet the community engagement requirements or
qualify for an exemption, provided that they have been disenrolled for at least six (6) months.
Beneficiaries must begin to meet the community engagement hours requirement or qualify
for an exemption beginning with the first full month following any applicable 75-day notice
period or, in the case of a beneficiary whose eligibility was terminated at redetermination for
failure to meet the community engagement requirements but who has been disenrolled for
less than six (6) months, beginning with the first full month following re-enrollment. The
state will comply with all applicable notice requirements found in 42 CFR, part 431 subpart
E, including sections 431.206, 431.210,431.211, and 431.213.

State Assurances. Prior to implementation of the community engagement requirements as a
condition of eligibility, the state shall:

a. Maintain system capabilities to operationalize the suspension and/or termination of
eligibility and the lifting of suspensmns of eligibility once community engagement
requirements are met.

b. Maintain mechanisms to stop payments to a managed care organization (MCO) when a
beneficiary’s eligibility is suspended for failure to comply with the community
engagement requirements, and to trigger payment once the suspension is lifted.

c. Ensure that there are processes and procedures in place to seek data regarding beneficiary
participation in qualifying community engagement activities and data that indicate that
the beneficiary may qualify for an exemption from the community engagement
requirement from other sources, including but not limited to, SNAP and TANF, and
ensure that the state uses available systems and data sources to verify that beneficiaries
are meeting the community engagement requirements or are exempt from the
requirement. In cases where the state cannot locate data through available systems and
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data sources, the state shall ensure that beneficiaries can attest to compliance with, or
qualification for an exemption from, the community engagement requirements in STC 20
in a manner consistent with 42 CFR 435.945.

d. To the extent that participation in community engagement activities is required by SNAP
or TANF, beneficiaries who participate in SNAP and/or TANF and Granite Advantage
will have the option of reporting community engagement activities through any of these
programs in which the beneficiary is participating. If a beneficiary reports activities
through SNAP or TANF, New Hampshire will transfer relevant information from the
individual’s file to Granite Advantage to satisfy reporting for each applicable program.
In accordance with all applicable federal and state reporting requirement for the
applicable programs, beneficiaries enrolled in and compliant with, or exempt from, a
SNAP or TANF work requirement will be considered to be complying with the Granite
Advantage community engagement requirement without further need to report.

e. Ensure that there are timely and adequate beneficiary notices provided in writing,
including but not limited to:

i.  When community engagement requirements will commence for that specific
beneficiary;

ii.  Whether the beneficiary has already been determined to be exempt from the
community engagement requirements, how the beneficiary may apply for and
document that he or she meets the requirements for an exemption, and under what
conditions an approved the exemption would end;

iii.  The specific number of community engagement hours per month that a beneficiary is
required to complete to meet the requirement, and when and how the beneficiary must
report participation or qualification for an exemption or demonstrate good cause;,

iv. A list of the specific activities that may be used to satisfy the community engagement
requirements and a list of the specific activities that beneficiaries can engage in to
cure an impending suspension or termination of eligibility, as described in STC 20;

v.  Information about resources that help connect beneficiaries to opportunities for
activities that would meet the community engagement requirements, and information
about the community supports that are available to assist beneficiaries in meeting the
community engagement requirements;

vi. - Information about how community engagement hours will be counted and
documented,; '

vii.  What circumstances give rise to suspension or disenrollment under this
demonstration, including failure to comply with the community engagement
requirements; what suspension or disenrollment would mean for the beneficiary,
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including how it could affect redetermination; how to avoid suspension or
disenrollment, including how to demonstrate good cause for failure to meet the
requirement and what kinds of circumstances might give rise to good cause; how to
request an exemption; and how to request an eligibility review if the beneficiary
believes he or she may qualify for Medicaid in another eligibility group that is not
subject to the community engagement requirements; '

viii.  If a beneficiary is not in compliance for a particular month, that the beneficiary is out
of compliance, and how the beneficiary can resume compliance in the month
immediately following the month of non-compliance and cure the non-compliance for
the applicable month to avoid a suspension of coverage. Such content must include
an explanation of the limitation on repeated consecutive use of the opportunity-to-
cure period to make up deficient hours for an entire one-year eligibility period, as
provided under STC 22(c); .

ix.  If a beneficiary has eligibility terminated or the beneficiary is disenrolled or has
coverage suspended due to failure to meet the community engagement requirements,
how to appeal, how to have suspension lifted (if applicable), including the number of
community engagement hours that must be performed by the specific beneficiary
within a calendar month (if the beneficiary’s coverage has been suspended and he or
she is not seeking a good cause exception or an exemption), and how to access
primary and preventive care while coverage is suspended or terminated,

x.  If a beneficiary has sought to demonstrate good cause, whether good cause has been
approved or denied, with an explanation of the basis for the decision, applicable

appeal rights, and how to appeal a denial. .

xi.  Any differences in the program requirement that individuals will need to meet in the
event they transition off of SNAP or TANF but.remain subject to the community
engagement requirements of this demonstration.

f. Ensure that specific activities that may be used to satisfy community engagement
requirements and specific activities that would allow beneficiaries to cure an impending
eligibility suspension (as described in STC 20) are available during a range of times and
through a variety of means (e.g. online, in person) at no cost to the beneficiary.’

g. Conduct active outreach and education beyond standard noticing for Granite Advantage
beneficiaries for successful compliance with community engagement requirement as
beneficiaries move toward self-sufficiency and economic security.

h. Maintain an annual redetermination process, including systems to complete ex parte
redeterminations and use of notices that contain prepopulated information known to the
state, consistent with all applicable Medicaid requirements.

New Hampshire Granite Advantage Health Care Program
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i. Ensure the state will assess areas within the state that experience high rates of
unemployment, areas with limited economies and/or educational opportunities, and areas
with lack of public transportation to determine whether there should be further
exemptions from the community engagement requirements and/or additional mitigation
strategies, so that the community engagement requirements will not be impossible or
unreasonably burdensome for beneficiaries to meet.

j. Ensure that the state will monitor the application of exemptions to ensure that there is not
an impermissibly discriminatory impact.

k. Develop and maintain an ongoing partnership with the New Hampshire Department of
Employment Security to assist Granite Advantage beneficiaries with complying with
community engagement requirements and moving toward self-sufficiency.

1. Provide full appeal rights, as required under 42 CFR part 431 subpart E, prior to
suspension and/or disenrollment and observe all requirements for due process for
beneficiaries whose eligibility would be suspended or terminated for failing to meet the
community engagement requirements, including allowing beneficiaries the opportunity to
raise additional issues in a hearing, in addition to whether the beneficiary should be
subject to suspension or termination or provide additional documentation through the
appeals process.

m. Maintain timely processing of applications to avoid further delays in accessing benefits
once the disenrollment period is over. '

n. Assure that suspension, disenrollment, or termination of eligibility will only occur after
an individual has been screened and determined ineligible for all other bases of Medicaid
eligibility and reviewed for eligibility for insurance affordability programs in accordance
with 42 CFR 435.916(f).

0. Establish beneficiary protections, including assuring that Granite Advantage beneficiaries
do not have to duplicate requirements to maintain access to all public assistance programs
that require community engagement and/or employment.

p. With the assistance of other state agencies including the New Hampshire Department of
Employment Security and other public and private partners, DHHS will make good faith
efforts to screen, identify, and connect Granite Advantage beneficiaries to existing
community supports that are available to assist beneficiaries in meeting community
engagement requirement, including available non-Medicaid assistance with
transportation, child care, language access services and other supports; and make good
faith efforts to connect beneficiaries with disabilities protected under the ADA, section
504 of the Rehabilitation Act, or section 1557 of the Patient Protection and Affordable
Care Act with services and supports necessary to enable them to meet community
engagement requirements, including any applicable reporting requirements.

New Hampshire Granite Advantage Health Care Program
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. Comply with protections for beneficiaries with disabilities under ADA, Section 504, or

Section 1557.

Assess whether people with disabilities have limited job or other opportunities for
reasons related to their disabilities, and if such barriers exist for people with disabilities,
address these barriers.

Provide beneficiaries with written notice of the rights of people with disabilities to
receive reasonable modifications related to meeting community engagement
requirements.

Maintain a system.for providing reasonable modifications related to meeting the
community engagement requirement to beneficiaries with disabilities protected by the
ADA, section 504 of the Rehabilitation Act, or section 1557 of the Patient

Protection and Affordable Care Act.

. Provide each beneﬁciary who has been disenrolled from Granite Advantage or whose

coverage has been suspended with information on how to access primary care and
preventative care services at low or no cost to the individual. This material will include
information about free health clinics and community health centers including clinics that
provide behavioral health and substance use disorder services. New Hampshire shall also
maintain such information on its public-facing website and employ other broad outreach
activities that are specifically targeted to beneficiaries whose eligibility has been
suspended or terminated.

Submit an Implementation Plan that adheres to the provisions of STC 28 no later than 90

~ calendar days after approval of the demonstration. CMS will work with the state if we
~ determine changes are necessary to the state’s submission, or if issues are identified as

part of the review. Once approved, the Implementation Plan will be incorporated into the
STCs as Attachment D. The state will provide status updates on the implementation of
the Implementation Plan in the quarterly reports. Should the state wish to make changes
to the Community Engagement Implementation Plan, the state must submit a revised plan
to CMS for review and approval. '

GENERAL REPORTING REQUIREMENTS

Deferral for Failure to Submit Timely Demonstration Deliverables. CMS may issue
deferrals in accordance with 42 CFR part 430 subpart C, in the amount of $5,000,000 per
deliverable (federal share) when items required by these STCs (e.g., required data elements,
analyses, reports, design documents, presentations, and other items specified in these STCs)
(hereafter singularly or collectively referred to as “deliverable(s)”) are not submitted timely
to CMS or are found to not be consistent with the requirements approved by CMS. A
deferral shall not exceed the expected value of the federal share of expenditures for the
approved demonstration period. The state does not relinquish its rights provided under 42
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CFR part 430 subpart C to challenge any CMS finding that the state materially failed to
comply with the terms of this agreement.

The following process will be used: 1) Thirty (30) days after the deliverable was due if the
state has not submitted a written request to CMS for approval of an extension as described in
subsection (b) below; or 2) Thirty days after CMS has notified the state in writing that the
deliverable was not accepted because it was inconsistent with the requirements of this
agreement with respect to the required contents of the deliverable:

a.

CMS will issue a written notification to the state providing advance notification of a
pending deferral for late or non-compliant submission of required deliverable(s).

For each deliverable, the state may submit to CMS a written request for an extension to
submit the required deliverable that includes a supporting rationale for the cause(s) of the
delay and the state’s anticipated date of submission. Should CMS agree to the state’s
request, a corresponding extension of the deferral process will be provided. CMS may
agree to accept a corrective action plan submitted by the state as an interim step before
applying the deferral, if the state proposes a corrective action plan in the state’s written
extension request.

If CMS agrees to an interim corrective action plan in accordance with subsection (b), and
the state fails to comply with the corrective action plan or, despite the corrective action
plan, still fails to submit the overdue deliverable(s) with all required contents in
satisfaction of the terms of this agreement, CMS may proceed with the issuance of a
deferral against the next Quarterly Statement of Expenditures reported in Medicaid
Budget and Expenditure System/State Children's Health Insurance Program Budget and
Expenditure System (MBES/CBES) following a written deferral notification to the state.

If the CMS deferral process has been initiated for state non-compliance with the terms of
this agreement with respect to required deliverable(s), and the state submits the overdue
deliverable(s), and such deliverable(s) are accepted by CMS as meeting the requirements
specified in these STCs, the deferral(s) will be released.

As the purpose of a section 1115 demonstration is to test new methods of operation or service
delivery, a state’s failure to submit all required reports, evaluations, and other deliverables
will be considered by CMS in reviewing any application for an extension, amendment, or for
a new demonstration.

Submission of Post-Approval Deliverables. The state must submit all deliverables as
stipulated by CMS and within the timeframes outlined within these STCs.

Compliance with Federal Systems Updates. As federal systems continue to evolve and
incorporate additional 1115 demonstration reporting and analytics functions, the state will
work with CMS to:

New Hampshire Granite Advantage Health Care Program
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a. Revise the reporting templates and submission processes to accommodate timely
compliance with the requirements of the new systems;

b. Ensure all 1115, T-MSIS, and other data elements that have been agreed to for reporting
and analytics are provided by the state; and

¢. Submit deliverables to the appropriate system as directed by CMS.

Implementation Plan. The state must submit an Implementation Plan to CMS no later than

.90 calendar days after approval of the demonstration. The Implementation Plan must cover

at least the key policies being tested under this demonstration, including community
engagement, and the waiver of retroactive eligibility. Once determined complete by CMS,
the Implementation Plan will be incorporated into the STCs, as Attachment D. At a
minimum, the Implementation Plan must include definitions and parameters of key policies,
and describe the state’s strategic approach to implementing the policies, including timelines
for meeting milestones associated with these key policies. Other topics to be discussed in the
Implementation Plan include application assistance, reporting, and processing; notices;
coordinated agency responsibilities; coordination with other insurance affordability
programs; appeals; renewals; coordination with other state agencies; beneficiary protections;
and outreach.

Monitoring Protocol. The state must submit to CMS a Monitoring Protocol no later than
150 calendar days after approval of the demonstration. Once approved, the Monitoring
Protocol will be incorporated into the STCs, as Attachment E.

At a minimum, the Monitoring Protocol will affirm the state’s commitment to conduct
quarterly and annual monitoring in accordance with CMS’ template. Any proposed
deviations from CMS’ template should be documented in the Monitoring Protocol. The
Monitoring Protocol will describe the quantitative and qualitative elements on which the
state will report through quarterly and annual monitoring reports. For quantitative
metrics (e.g., performance metrics as described in STC 30(b) below), CMS will provide
the state with a set of required metrics, and technical specifications for data collection and
analysis covering the key policies being tested under this demonstration, including but
not limited to community engagement and the waiver of retroactive eligibility. The
Monitoring Protocol will specify the methods of data collgction and timeframes for
reporting on the state’s progress as part of the quarterly and annual monitoring reports.
For the qualitative elements (e.g., operational updates as described in STC 30(a) below),
CMS will provide the state with guidance on narrative and descriptive information which
will supplement the quantitative metrics on key aspects of the demonstration policies.
The quantitative and qualitative elements will comprise the state’s quarterly and annual

monitoring reports.

Monitoring Reports. The state must submit three (3) Quarterly Reports and one (1)
Annual Report each DY. The fourth-quarter information that would ordinarily be
provided in a separate quarterly report should be reported as distinct information within
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the Annual Report. The Quarterly Reports are due no later than sixty (60) calendar days
following the end of each demonstration quarter. The Annual Report (including the
fourth-quarter information) is due no later than ninety (90) calendar days following the
end of the DY. The reports will include all required elements as per 42 CFR 431.428,
and should not direct readers to links outside the report. Additional links not referenced in
the document may be listed in a Reference/Bibliography section. The Monitoring
Reports must follow the framework to be provided by CMS, which will be organized by
milestones. The framework is subject to change as monitoring systems are
developed/evolve, and will be provided in a structured manner that supports federal
tracking and analysis.

a. Operational Updates. The operational updates will focus on progress towards meeting
the milestones identified in CMS’ framework. Additionally, per 42 CFR 431.428, the
Monitoring Reports must document any policy or administrative difficulties in operating
the demonstration. The reports shall provide sufficient information to document key
challenges, underlying causes of challenges, how challenges are being addressed, as well
as key achievements and to what conditions and efforts successes can be attributed. The
discussion should also include any issues or complaints identified by beneficiaries;
lawsuits or legal actions; unusual or unanticipated trends; legislative updates; and
descriptions of any public forums held. The Monitoring Report should also include a
summary of all public comments received through post-award public forums regarding
the progress of the demonstration. '

b. Performance Metrics. The performance metrics will provide data to demonstrate how the
state is progressing towards meeting the milestones identified in CMS’ framework which
includes the following key policies under this demonstration — community engagement
and the waiver of retroactive eligibility. The performance metrics will also reflect all
components of the state’s demonstration. For example, these metrics will cover
enrollment, disenrollment, or suspension by specific demographics and reason,
participation in community engagement qualifying activities, access to care, and health
outcomes. '

Per 42 CFR 431.428, the Monitoring Reports must document the impact of the
demonstration in providing insurance coverage to beneficiaries and the uninsured

" population, as well as outcomes of care, quality and cost of care, and access to care. This
may also include the results of beneficiary satisfaction surveys, if conducted, grievances,
and appeals.

The required monitoring and performance metrics must be included in the Monitoring
~ Reports, and will follow the CMS framework provided by CMS to support federal
tracking and analysis.

c. Financial Reporting Requirement. Per 42 CFR 431.428, the Monitoring Reports must
document the financial performance of the demonstration. In addition, the state must
report quarterly and annual expenditures associated with the populations affected by this
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Approval Period: January 1, 2019 — December 31, 2023
Page 22 of 42



Case 1:19-cv-00773-JEB Document 15-1 Filed 04/25/19 Page 22 of 41

demonstration on the Form CMS-64. Administraﬁve costs for this demonstration should
be reported separately on the CMS-64.

d. Evaluation Activities and Interim Findings. Per 42 CFR 431.428, the Monitoring Reports-
must document any results of the demonstration to date per the evaluation hypotheses.
Additionally, the state shall include a summary of the progress of evaluation activities,
including key milestones accomplished, as well as challenges encountered and how they
were addressed. -

31. Corrective Action. If monitoring indicates that demonstration features are not likely to
assist in promoting the objectives of Medicaid, CMS reserves the right to require the state
to submit a corrective action plan to CMS for approval. This may be an interim step to
withdrawing waivers or expenditure authorities, as outlined in STC 11.

32. Close Out Report. Within 120 calendar days after the expiration of the demonstration, the
state must submit a draft Close Out Report to CMS for comments.

a. The draft report must comply with the most current guidance from CMS.

b. The state will present to and participate in a discussion with CMS on the Close Out
report.

) c. The state must take into consideration CMS’ comments for incorporation into the final
‘ Close Out Report.

d. The final Close Out Report is due to CMS no later than thirty (30) calendar days after
receipt of CMS’ comments.

e. A delay in submitting the draft or final version of the Close Out Report may subject the
state to penalties described in STC 25.

VIL. MONITORING CALLS AND POST-AWARD FORUM
33. Monitoring Calls. CMS will convene periodic conference calls with the state.

a. The purpose of these calls is to discuss ongoing demonstration operation, to include (but
not limited to), any significant actual or anticipated developments affecting the
demonstration. Examples include implementation activities, trends in reported data on
metrics and associated mid-course adjustments, budget neutrality, and progress on
evaluation activities.

b. CMS will provide updates on any pending actions, as well as federal policies and issues
that may affect any aspect of the demonstration.

c. The state and CMS will jointly develop the agenda for the calls.
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'Post Award Forum. Pursuant to 42 CFR 431.420(c), within six (6) months of the

demonstration’s implementation, and annually thereafter, the state shall afford the public
with an opportunity to provide meaningful comment on the progress of the demonstration.
At least thirty (30) days prior to the date of the planned public forum, the state must publish
the date, time and location of the forum in a prominent location on its website. The state
must also post the most recent annual report on its website with the public forum
announcement. Pursuant to 42 CFR 431.420(c), the state must include a summary of the
comments in the Monitoring Report associated with the quarter in which the fomm was held,
as well as in its compiled Annual Report.

VIII. GENERAL FINANCIAL REQUIREMENT

This demonstration is approved for Title XIX expenditures applicable to services rendered
during the demonstration period. This section describes the general financial requirement for
these expenditures.

3s.

IX.

36.

General Financial Requirement. The state must comply with all general financial
requirement under Title XIX, as well as any applicable reporting requirement related to
monitoring budget neutrality, set forth in Section VI of these STCs.

MONITORING BUDGET NEUTRALITY FOR THE DEMONSTRATION

Budget Neutrality. CMS has determined that this demonstration is budget neutral based on
CMS’s assessment that the waiver authorities granted for the demonstration are unlikely to
result in any increase in federal Medicaid expenditures, and that no expenditure authorities

~ are associated with the demonstration. The state will not be allowed to obtain budget

neutrality “savings” from this demonstration. The demonstration will not include a budget
neutrality expenditure limit, and no further test of budget neutrality will be required. CMS
reserves the right to request budget neutrality worksheets and analyses from the state
whenever the state seeks a change to the demonstration, per STC 7.

X. EVALUATION OF THE DEMONSTRATION

37.

Cooperation with Federal Evaluators. As required under 42 CFR 431.420(f), the state
shall cooperate fully and timely with CMS and its contractors in any federal evaluation of the
demonstration or any component of the demonstration. This includes, but is not limited to:’
commenting on design and other federal evaluation documents; providing data and analytic
files to CMS; entering into a data use agreement that explains how the data and data files will
be exchanged; and providing a technical point of contact to support specification of the data
and files to be disclosed, as well as relevant data dictionaries and record layouts. The state
shall include in its contracts with entities that collect, produce, or maintain data and files for
the demonstration, a requirement that they make data available for the federal evaluation as is
required under 42 CFR 431.420(f) to support federal evaluation. The state may claim
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administrative match for these activities. Failure to comply with this STC may result in a
deferral being issued as outlined in STC 25.

38. Independent Evaluator. Upon approval of the demonstration, the state must begin to
arrange with an independent party to conduct an evaluation of the demonstration to ensure
that the necessary data is collected at the level of detail needed to research the approved
hypotheses. The state must require the independent party to sign an agreement that the
independent party will conduct the demonstration evaluation in an independent manner in
accord with the CMS-approved, Evaluation Design. When conducting analyses and
developing the evaluation reports, every effort should be made to follow the approved
methodology. However, the state may request, and CMS may agree to, changes in the
methodology in appropriate circumstances.

39. Draft Evaluation Design. The state must submit, for CMS comment and approval, a draft
Evaluation Design, no later than 180 calendar days after approval of the demonstration.

Any modifications to an existing approved Evaluation Design will not affect previously
established requirements and timelines for report submission for the demonstration, if
applicable. -

The draft Evaluation Design must be developed in accordance with the following CMS
guidance (including but not limited to):

a. All applicable Evaluation Design guidance, including guidance about community
engagement and the waiver of retroactive eligibility. Community engagement
hypotheses will include (but not be limited to): effects on enrollment and continuity of
enrollment; and effects on employment levels, income, transition to commercial health
insurance, health outcomes, and Medicaid program sustainability. Hypotheses for the
waiver of retroactive eligibility will include (but not be limited to): the effects of the
waiver on enrollment and eligibility continuity (including for different subgroups of
individuals, such as individuals who are healthy, individuals with complex medical
needs, prospective applicants, and existing beneficiaries in different care settings).
Hypotheses applicable to the demonstration as a whole, and to all key policies referenced
above, will include (but will not be limited to): the effects of the demonstration on health
outcomes; the financial impact of the demonstration (for example, such as an assessment
of medical debt and uncompensated care costs); and the effect of the demonstration on
Medicaid program sustainability.

b. Attachment A (Developing the Evaluation Design) of these STCs, technical assistance for
developing SUD Evaluation Designs (as applicable, and as provided by CMS), and all
applicable technical assistance on how to establish comparison groups to develop a Draft
Evaluation Design.

40. Evaluation Design Approval and Updates. The state must submit a revised draft
‘Evaluation Design within sixty (60) calendar days after receipt of CMS’ comments. Upon
A
!
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CMS approval of the draft Evaluation Design, the document will be included as an
attachment to these STCs. Per 42 CFR 431.424(c), the state will publish the approved -
Evaluation Design within thirty (30) days of CMS approval. The state must implement the
Evaluation Design and submit a description of its evaluation implementation progress in each
of the Monitoring Reports. Once CMS approves the Evaluation Design, if the state wishes to
make changes, the state must submit a revised Evaluation Design to CMS for approval.

41. Evaluation Questions and Hypotheses. Consistent with Attachments A and B (Developing
the Evaluation Design and Preparing the Evaluation Report) of these STCs, the evaluation
documents must include a discussion of the evaluation questions and hypotheses that the state
intends to test. Each demonstration component should have at least one evaluation question and
hypothesis. The hypothesis testing should include, where possible, assessment of both process and
outcome measures. Proposed measures should be selected from nationally-recognized sources
and national measures sets, where possible. Measures sets could include CMS’s Core Set of
Health Care Quality Measures for Children in Medicaid and CHIP, CMS’s measure sets for
eligibility and coverage (including community engagement), Consumer Assessment of
Health Care Providers and Systems (CAHPS), the Initial Core Set of Health Care Quality
Measures for Medicaid-Eligible Adults, and/or measures endorsed by National Quality

Forum (NQF).

42. Evaluation Budget. A budget for the evaluation shall be provided with the draft Evaluation
Design. It will include the total estimated cost, as well as a breakdown of estimated staff,
administrative, and other costs for all aspects of the evaluation such as any survey and
measurement development, quantitative and qualitative data collection and cleaning,
analyses, and report generation. A justification of the costs may be required by CMS if the
estimates provided do not appear to sufficiently cover the costs of the design or if CMS finds
that the design is not sufficiently developed, or if the estimates appear to be excessive.

43. Interim Evaluation Report. The state must submit an Interim Evaluation Report for
~ the completed years of the demonstration, and for each subsequent renewal or
extension of the demonstration, as outlined in 42 CFR 431.412(c)(2)(vi). When
submitting an application for renewal, the Evaluation Report should be posted to the
state’s website with the application for public comment.

a. The Interim Evaluation Report will discuss evaluation progress and present findings
to date as per the approved Evaluation Design.

b. For demonstration authority that expires prior to the overall demonstration’s
expiration date, the Interim Evaluation Report must include an evaluation of the
authority as approved by CMS.

c. If the state is seeking to renew or extend the demonstration, the draft Interim
Evaluation Report is due when the application for renewal is submitted. If the state
made changes to the demonstration in its application for renewal, the research
questions and hypotheses, and how the design was adapted should be included. If
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the state is not requesting a renewal for a demonstration, an Interim Evaluation
report is due one (1) year prior to the end of the demonstration. For demonstration
phase outs prior to the expiration of the approval period, the draft Interim
Evaluation Report is due to CMS on the date that will be specified in the notice of
termination or suspension.

d. The state must submit the final Interim Evaluation Report 60 calendar days after
receiving CMS comments on the draft Interim Evaluation Report and post the
document to the state’s website.

e. The Interim Evaluation Report must comply with Attachment B (Preparing the
Evaluation Report) of these STCs.

Summative Evaluation Report. The draft Summative Evaluation Report must be
developed in accordance with Attachment B (Preparing the Evaluation Report) of these
STCs. The state must submit a draft Summative Evaluation Report for the demonstration’s
current approval period within 18 months of the end of the approval period represented by
these STCs. The Summative Evaluation Report must include the information in the approved
Evaluation Design.

a. Unless otherwise agreed upon in writing by CMS, the state shall submit the final
Summative Evaluation Report within 60 calendar days of receiving comments from CMS
on the draft.

b. The final Summative Evaluation Report must be posted to the state’s Medicaid website
within 30 calendar days of approval by CMS.

Corrective Action Plan Related to Evaluation. If evaluation findings indicate that
demonstration features are not likely to assist in promoting the objectives of Medicaid,
CMS reserves the right to require the state to submit a corrective action plan to CMS for
approval. These discussions may also occur as part of a renewal process when associated
with the state’s Interim Evaluation Report. This may be an interim step to withdrawing
waivers or expenditure authorities, as outlined in STC 11.

State Presentations for CMS. CMS reserves the right to request that the state present and
participate in a discussion with CMS on the Evaluation Design, the Interim Evaluation
Report, and/or the Summative Evaluation Report.

Public Access. The state shall post the final documents (e.g., Monitoring Reports, Close-Out
Report, approved Evaluation Design, Interim Evaluation Report, and Summative Evaluation
Report) on the state’s Medicaid website within 30 calendar days of approval by CMS.

Additional Publications and Presentations. For a period of twelve (12) months following
CMS approval of the final reports, CMS will be notified prior to presentation of these reports
or their findings, including in related publications (including, for example, journal articles),
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by the state, contractor, or any other third party directly connected to the demonstration over
which the state has control. Prior to release of these reports, articles, or other publications,
CMS will be provided a copy including any associated press materials. CMS will be given
ten (10) business days to review and comment on publications before they are released. CMS
may choose to decline to comment or review some or all of these notifications and reviews.
This requirement does not apply to the release or presentation of these materials to state or
local government officials.
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Attachment A
Developing the Evaluation Design

Introduction

For states that are testing new approaches and flexibilities in their Medicaid programs through
section 1115 demonstrations, evaluations are crucial to understand and disseminate what is or is
not working and why. The evaluations of new initiatives seek to produce new knowledge and
direction for programs and inform Medicaid policy for the future. While a narrative about what
happened during a demonstration provides important information, the principal focus of the
evaluation of a section 1115 demonstration should be obtaining and analyzing data on the
process (e.g., whether the demonstration is being implemented as intended), outcomes (e.g.,
whether the demonstration is having the intended effects on the target population), and impacts
of the demonstration (e.g., whether the outcomes observed in the targeted population differ from
outcomes in similar populations not affected by the demonstration). Both state and federal
governments need rigorous quantitative and qualitative evidence to inform policy dec151ons

Expectations for Evaluation Designs
All states with Medicaid section 1115 demonstrations are requ1red to conduct an evaluation, and
the Evaluation Design is the roadmap for conducting the evaluation. The roadmap begins with
the stated goals for the demonstration followed by the measurable evaluation questions and
quantifiable hypotheses, all to support a determination of the extent to which the demonstration
has achieved its goals. When conducting analyses and developing the evaluation reports, every
) effort should be made to follow the approved methodology. However, the state may request, and
CMS may agree to, changes in the methodology in appropriate circumstances.

. The format for the Evaluation Design is as follows:
General Background Information;
Evaluation Questions and Hypotheses;
Methodology;

Methodological Limitations;

Attachments.

mUOwW

Submission Timelines

There is a specified timeline for the state’s submission of Evaluation Design and Reports. (The '
graphic below depicts an example of this timeline). In addition, the state should be aware that
section 1115 evaluation documents are public records. The state is required to publish the
Evaluation Design to the state’s website within 30 days of CMS approval, as per 42 CFR
431.424(e). CMS will also publish a copy to the Medicaid.gov website.

J

New Hampshire Granite Advantage Health Care Program

" Approval Period: January 1, 2019 — December 31, 2023
Page 29 of 42



Case 1:19-cv-00773-JEB Document 15-1 Filed 04/25/19 Page 29 of 41

Summative
Evaluation for
san, 1 2017 -

Interirm -

Demo E€valuation Dec. Dec. 31, 2021
Approved Jan. 31, 2020 {data Due June 30, 1-\
i, 2017 from DY 1-2.5} 2023 ~

m A e AmeM s S M M MR ¢ e mih M Mt M g e SR e 4 esAra.s Mo e w m—pMA L e PSS -

.. s . . .

T
S .S OO G R
Evaiubntion Renevsal Jan. 1,
Design z022

April 30, 2017

Required Core Components of All Evaluation Designs

The Evaluation Design sets the stage for the Interim and Summative Evaluation Reports. It is
important that the Evaluation Design explain the goals and objectives of the demonstration, the
hypotheses related to the demonstration, and the methodology (and limitations) for the
evaluation. A copy of the state’s Driver Diagram (described in more detail in paragraph B2
below) should be included with an explanation of the depicted information.

A. General Background Information — In this section, the state should include basic
information about the demonstration, such as:

1) The issue/s that the state is trying to address with its section 1115 demonstration and/or
expenditure authorities, the potential magnitude of the issue/s, and why the state
selected this course of action to address the issue/s (e.g., a narrative on why the state
submitted an 1115 demonstration proposal).

2) The name of the demonstration, approval date of the demonstration, and period of time
covered by the evaluation;

3) A brief description of the demonstration and history of the implementation, and
whether the draft Evaluation Design applies to an amendment, extension, renewal, or
expansion of, the demonstration;

4) For renewals, amendments, and major operational changes: A description of any
changes to the demonstration during the approval period; the primary reason or reasons
for the change; and how the Evaluation Design was altered or augmented to address
these changes.

5) Describe the population groups impacted by the demonstration.

B. Evaluation Questions and Hypotheses — In this section, the state should:
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1) Describe how the state’s demonstration goals are translated into quantifiable targets
for improvement, so that the performance of the demonstration in achieving these
targets could be measured.

2) Include a Driver Diagram to visually aid readers in understanding the rationale behind
the cause and effect of the variants behind the demonstration features and intended
outcomes. A driver diagram is a particularly effective modeling tool when working
to improve health and health care through specific interventions. The diagram
includes information about the goal of the demonstration, and the features of the
demonstration. A driver diagram depicts the relationship between the aim, the
primary drivers that contribute directly to achieving the aim, and the secondary
drivers that are necessary to achieve the primary drivers for the demonstration. For
an example and more information on driver diagrams:
https://innovation.cms.gov/files/x/hciatwoaimsdrvrs.pdf

3) Identify the state’s hypotheses about the outcomes of the demonstration:
a. Discuss how the evaluation questions align with the hypotheses and the goals of
the demonstration; ‘
b. Address how the research questions / hypotheses of this demonstration promote
the objectives of Titles XIX and/or XXI.

. Methodology —'In this section, the state is to describe in detail the proposed research

methodology. The focus is on showing that the evaluation meets the prevailing standards
of scientific and academic rigor, and the results are statistically valid and reliable, and
that where appropriate it builds upon other published research (use references).

This section provides the evidence that the demonstration evaluation will use the best
available data; reports on, controls for, and makes appropriate adjustments for the
limitations of the data and their effects on results; and discusses the generalizability of
results. This section should provide enough transparency to explain what will be
measured and how. Specifically, this section establishes:

1) Evaluation Design — Provide information on how the evaluation will be designed. For
example, will the evaluation utilize a pre/post comparison? A post-only assessment?
Will a comparison group be included?

2) Target and Comparison Populations — Describe the characteristics of the target and
comparison populations, to include the inclusion and exclusion criteria. Include
information about the level of analysis (beneficiary, provider, or program level), and
if populations will be stratified into subgroups. Additionally discuss the sampling
methodology for the populations, as well as support that a statistically reliable sample
size is available.

3) Evaluation Period — Describe the time periods for which data will be included.

N
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4) Evaluation Measures — List all measures that will be calculated to evaluate the
demonstration. Include the measure stewards (i.e., the organization(s) responsible for
the evaluation data elements/sets by “owning”, defining, validating; securing; and
submitting for endorsement, etc.) Include numerator and denominator information.
Additional items to ensure:

a. The measures contain assessments of both process and outcomes to evaluate
the effects of the demonstration during the period of approval.

b. Qualitative analysis methods may be used, and must be described in detail.

c. Benchmarking and comparisons to national and state standards, should be

“used, where appropriate.

d. Proposed health measures could include CMS’s Core Set of Health Care
Quality Measures for Children in Medicaid and CHIP, Consumer Assessment
of Health Care Providers and Systems (CAHPS), the Initial Core Set of Health
Care Quality Measures for Medicaid-Eligible Adults and/or measures
endorsed by National Quality Forum (NQF).

e. Proposed performance metrics can be selected from nationally recognized
metrics, for example from sets developed by the Center for Medicare and
Medicaid Innovation or for meaningful use under Health Information
Technology (HIT).

f. Among considerations in selecting the metrics shall be opportunities identified
by the state for improving quality of care and health outcomes, and controlling
cost of care.

5) Data Sources — Explain where the data will be obtained, and efforts to validate and
clean the data. Discuss the quality and limitations of the data sources.

If primary data (data collected specifically for the evaluation) — The methods by
which the data will be collected, the source of the proposed question/responses, the
frequency and timing of data collection, and the method of data collection. (Copies
of any proposed surveys must be reviewed with CMS for approval before
implementation).

6) Analytic Methods — This section includes the details of the selected quantitative
and/or qualitative measures to adequately assess the effectiveness of the
demonstration. This section should: , _

a. Identify the specific statistical testing which will be undertaken for each
measure (e.g., t-tests, chi-square, odds ratio, ANOVA, regression). Table A is
an example of how the state might want to articulate the analytic methods for
each research question and measure.

b. Explain how the state will isolate the effects of the demonstration (from other
initiatives occurring in the state at the same time) through the use of
comparison groups. :

¢. A discussion of how propensity score matching and difference in differences
design may be used to adjust for differences in comparison populations over
time (if applicable).

New Hampshire Granite Advantage Health Care Program
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d. The application of sensitivity analyses, as appropriate, should be considered.

7) Other Additions — The state may provide any other information pertinent to the
Evaluation Design of the demonstration.

Table A. Exam

le Design Table for the Evaluation of the Demonstration

Qutcome o
measures used to | Sample or population R
Research address the subgroups tobe _ Analytic
‘Question research question | . compared Data Sources Methods
Hypothesis 1
Research -Measure 1 -Sample e.g. All -Medicaid fee- -Interrupted
question la | -Measure 2 attributed Medicaid for-service and time series
-Measure 3 beneficiaries encounter claims
-Beneficiaries with records
diabetes diagnosis
Research -Measure 1 -sample, e.g., PPS -Patient survey Descriptive
question 1b | -Measure 2 patients who meet statistics
-Measure 3 survey selection
-Measure 4 requirements (used
services within the last
6 months)
‘| Hypothesis 2
Research -Measure 1 -Sample, e.g., PPS -Key informants | Qualitative
question 2a | -Measure 2 administrators analysis of
interview
material

D. Methodological Limitations — This section provides detailed information on the
limitations of the evaluation. This could include the design, the data sources or collection
process, or analytic methods. The state should also identify any efforts to minimize the
limitations. Additionally, this section should include any information about features of
the demonstration that effectively present methodological constramts that the state would
like CMS to take into consideration in its review.

E. Special Methodological Considerations- CMS recognizes that there may be certain
instances where a state cannot meet the rigor of an evaluation as expected by CMS. In
these instances, the state should document for CMS why it is not able to incorporate key
components of a rigorous evaluation, including comparison groups and baseline data
analyses. Examples of considerations include:
1) When the demonstration is also considered successful without issues or concerns that

would require more regular reporting, such as:

Operating smoothly without administrative changes; and

a.
b. No or minimal appeals and grievances; and

New Hampshire Granite Advantage Health Care Program
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c. No state issues with CMS-64 reporting or budget neutrality; and
d. No Corrective Action Plans (CAP) for the demonstration.

F. Attachments

1) Independent Evaluator. This includes a discussion of the state’s process for
obtaining an independent entity to conduct the evaluation, including a description of
the qualifications that the selected entity must possess, and how the state will assure
no conflict of interest. Explain how the state will assure that the Independent
Evaluator will conduct a fair and impartial evaluation, prepare an objective
Evaluation Report, and that there would be no conflict of interest.. The evaluation
design should include a “No Conflict of Interest” statement signed by the independent
evaluator.

2) Evaluation Budget. A budget for implementing the evaluation shall be provided
with the draft Evaluation Design. It will include the total estimated cost, as well as a
breakdown of estimated staff, administrative, and other costs for all aspects of the
evaluation. Examples include, but are not limited to: the development of all survey
and measurement instruments; quantitative and qualitative data collection; data
cleaning and analyses; and reports generation. A justification of the costs may be
required by CMS if the estimates provided do not appear to sufficiently cover the
costs of the draft Evaluation Design or if CMS finds that the draft Evaluation Design
is not sufficiently developed.

3) Timeline and Major Milestones. Describe the timeline for conducting the various
evaluation activities, including dates for evaluation-related milestones, including
those related to procurement of an outside contractor, if applicable, and deliverables.
The Final Evaluation Design shall incorporate an Interim and Summative Evaluation.
Pursuant to 42 CFR 431.424(c)(v), this timeline should also include the date by which
the Final Summative Evaluation report is due.

New Hampshire Granite Advantage Health Care Program
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Attachment B A
Preparing the Evaluation Report

Introduction :

For states that are testing new approaches and flexibilities in their Medicaid programs through
section 1115 demonstrations, evaluations are crucial to understand and disseminate what is or is
not working and why. The evaluations of new initiatives seek to produce new knowledge and
direction for programs and inform Medicaid policy for the future. While a narrative about what
happened during a demonstration provides important information, the principal focus of the
evaluation of a section 1115 demonstration should be obtaining and analyzing data on the
process (e.g., whether the demonstration is being implemented as intended), outcomes (e.g.,
whether the demonstration is having the intended effects on the target population), and impacts
of the demonstration (e.g., whether the outcomes observed in the targeted population differ from
outcomes in similar populations not affected by the demonstration). Both state and federal
governments need improved quantitative and qualitative evidence to inform policy decisions.

Expectations for Evaluation Reports

Medicaid section 1115 demonstrations are required to conduct an evaluation that is valid (the
extent to which the evaluation measures what it is intended to measure), and reliable (the extent
to which the evaluation could produce the same results when used repeatedly). To this end, the
already approved Evaluation Design is a map that begins with the demonstration goals, then
transitions to the evaluation questions, and to the specific hypotheses, which will be used to
investigate whether the demonstration has achieved its goals. States should have a well-
structured analysis plan for their evaluation. With the following kind of information, states and
CMS are best poised to inform and shape Medicaid policy in order to improve the health and
welfare of Medicaid beneficiaries for decades to come. When conducting analyses and
developing the evaluation reports, every effort should be made to follow the approved
methodology. However, the state may request, and CMS may agree to, changes in the

" methodology in appropriate circumstances. When submitting an application for renewal, the

interim evaluation report should be posted on the state’s website with the application for public

- comment. Additionally, the interim evaluation report must be included in its entirety with the

application submitted to CMS.

Intent of this Attachment I _ .
Title XIX of the Social Security Act (the Act) requires an evaluation of every section 1115
demonstration. In order to fulfill this requirement, the state’s submission must provide a
comprehensive written presentation of all key components of the demonstration, and include all
required elements specified in the approved Evaluation Design. This Attachment is intended to
assist states with organizing the required information in a standardized format and understanding
the criteria that CMS will use in reviewing the submitted Interim and Summative Evaluation

Reports.

The format for the Interim and Summative Evaluation reports is as follows:
A. Executive Summary;

New Hampshire Granite Advantage Health Care Program
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General Background Information;

Evaluation Questions and Hypotheses;

Methodology;

Methodological Limitations;

Results; '

Conclusions;

Interpretations, and Policy Implications and Interactions with Other State Initiatives; .
Lessons Learned ahd Recommendations; and

Attachment(s).

S EOmEUOW

Submission Timelines .

There is a specified timeline for the state’s submission of Evaluation Designs and Evaluation
Reports. These dates are specified in the demonstration Special Terms and Conditions (STCs).
(The graphic below depicts an example of this timeline). In addition, the state should be aware
that section 1115 evaluation documents are public records. In order to assure the dissemination
of the evaluation findings, lessons learned, and recommendations, the state is required to publish
the evaluation design and reports to the state’s website within 30 days of CMS approval, as per
42 CFR 431.424(d). CMS will also publish a copy to the Medicaid.gov website.

Summative
Evatuation for
tan. ¥ 2017 -

interim ]
Demo Evaluation O=c. Oec. 31. 2023
Approved Jan. 331, 2020 (data Oue june 30,
i,20i7 from DY 1-2.5) 2023 i
Evaluation Renewnl Jan. 1,
Design 2022

April 30, 2017

Required Core Components of Interim and Summative Evaluation Reports

The section 1115 Evaluation Report presents the research about the section 1115 Demonstration.
It is important that the report incorporate a discussion about the structure of the Evaluation
Design to explain the goals and objectives of the demonstration, the hypotheses related to the
demonstration, and the methodology for the evaluation. A copy of the state’s Driver Diagram
(described in the Evaluation Design Attachment) must be included with an explanation of the
depicted information. The Evaluation Report should present the relevant data and an
interpretation of the findings; assess the outcomes (what worked and what did not work); explain
the limitations of the design, data, and analyses; offer recommendations regarding what (in
hindsight) the state would further advance, or do differently, and why; and discuss the
implications on future Medicaid policy. Therefore, the state’s submission must include:

A. Executive Summary — A summary of the demonstration, the principal results,
interpretations, and recommendations of the evaluation.

New Hampshire Granite Advantage Health Care Program
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B. General Background Information about the Demonstration — In this section, the state

should include basic information about the demonstration, such as:

1) The issues that the state is trying to address with its section 1115 demonstration and/or
expenditure authorities, how the state became aware of the issue, the potential
magnitude of the issue, and why the state selected this course of action to address the
issues. '

2) The name of the demonstration, approval date of the demonstration, and period of time
covered by the evaluation; '

3) _A brief description of the demonstration and history of the implementation, and if the
evaluation is for an amendment, extension, renewal, or expansion of, the
demonstration;

4) For renewals, amendments, and major operational changes: A description of any
changes to the demonstration during the approval period; whether the motivation for
change was due to political, economic, and fiscal factors at the state and/or federal
level; whether the programmatic changes were implemented to improve beneficiary
health, provider/health plan performance, or administrative efficiency; and how the
Evaluation Design was altered or augmented to address these changes.

5) Describe the population groups impacted by the demonstration.

. Evaluation Questions and Hypotheses — In this section, the state should:

1) Describe how the state’s demonstration goals were translated into quantifiable targets
- for improvement, so that the performance of the demonstration in achieving these
targets could be measured. The inclusion of a Driver Diagram in the Evaluation

Report is highly encouraged, as the visual can aid readers in understanding the

rationale behind the demonstration features and intended outcomes.

2) Identify the state’s hypotheses about the outcomes of the demonstration;

a. Discuss how the goals of the demonstration align with the evaluation questions
and hypotheses;

b. Explain how this Evaluation Report builds upon and expands earlier
demonstration evaluation findings (if applicable); and

c. Address how the research questions / hypotheses of this demonstration promote
the objectives of Titles XIX and XXI.

. Methodology — In this section, the state is to provide an overview of the research that

was conducted to evaluate the section 1115 demonstration consistent with the approved
Evaluation Design. The evaluation Design should also be included as an attachment to
the report. The focus is on showing that the evaluation builds upon other published
research (use references), and meets the prevailing standards of scientific and academic
rigor, and the results are statistically valid and reliable.

An interim report should provide any available data to date, including both quantitative
and qualitative assessments. The Evaluation Design should assure there is appropriate
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data development and collection in a timely manner to support developing an interim
evaluation. '

This section provides the evidence that the demonstration evaluation used the best

available data and describes why potential alternative data sources were not used,

reported on, controlled for, and made appropriate adjustments for the limitations of the

data and their effects on results; and discusses the generalizability of results. This section

should provide enough transparency to explain what was measured and how.

Specifically, this section establishes that the approved Evaluation Design was followed

by describing:

1) Evaluation Design — Will the evaluation be an assessment of: pre/post, post-only,
with or without comparison groups, etc.?

2) Target and Comparison Populations — Describe the target and comparison
populations; include inclusion and exclusion criteria.

3) Evaluation Period ~ Describe the time periods for which data will be collected

4) Evaluation Measures — What measures are used to evaluate the demonstration, and
who are the measure stewards?

5) Data Sources — Explain where the data will be obtained, and efforts to validate and
clean the data. '

6) Analytic Methods — Identify specific statistical testing which will be undertaken for
each measure (t-tests, chi-square, odds ratio, ANOVA, regression, etc.).

7) Other Additions — The state may provide any other information pertinent to the
evaluation of the demonstration. )

E. Methodological Limitations
This section provides sufficient information for discerning the strengths and weaknesses
of the study design, data sources/collection, and analyses.

F. Results — In this section, the state presents and uses the quantitative and qualitative data
to show to whether and to what degree the evaluation questions and hypotheses of the
demonstration were achieved. The findings should visually depict the demonstration
results (tables, charts, graphs). This section should include information on the statistical
tests conducted.

G. Conclusions — In this section, the state will present the conclusions about the evaluation
results. '
1) In general, did the results show that the demonstration was/was not effective in
achieving the goals and objectives established at the beginning of the demonstration?

2) Based on the findings, discuss the outcomes and impacts of the demonstration and
identify the opportunities for improvements. Specifically:
a. If the state did not fully achieve its intended goals, why not? What could be done
in the future that would better enable such an effort to more fully achieve those
purposes, aims, objectives, and goals?

),
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H. Interpretations, Policy Implications and Interactions with Other State Initiatives —

In this section, the state-will discuss the section 1115 demonstration within an overall
Medicaid context and long range planning. This should include interrelations of the
demonstration with other aspects of the state’s Medicaid program, interactions with other
Medicaid demonstrations, and other federal awards affecting service delivery, health
outcomes and the cost of care under Medicaid. This section provides the state with an
opportunity to provide interpretation of the data using evaluative reasoning to make
judgments about the demonstration. This section should also include a discussion of the
implications of the findings at both the state and national levels.

Lessons Learned and Recommendations — This section of the Evaluation Report

involves the transfer of knowledge. Specifically, the “opportunities” for future or revised

demonstrations to inform Medicaid policymakers, advocates, and stakeholders is just as

significant as identifying current successful strategies. Based on the evaluation results:

1) What lessons were learned as a result of the demonstration? ‘

2) What would you recommend to other states which may be interested in implementing
a similar approach?

Attachment . ‘
1) Evaluation Design: Provide the CMS-approved Evaluation Design
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Approval Period: January 1, 2019 —~ December 31, 2023

Page 39 of 42



Case 1:19-cv-00773-JEB  Document 15-1 Filed 04/25/19 Page 39 of 41

Attachment C
Evaluation Design (Reserved)
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Attachment D
' Community Engagement Implementation Plan (Reserved)
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Attachment E
Monitoring Protocol (Reserved)
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