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INTRODUCTION

This appeal is not moot, notwithstanding the nationwide injunction entered by
a Pennsylvania district court in Pennsylvania. v. Trump, 351 F. Supp. 3d 791, 830-35
(E.D. Pa. 2019). That court presumed this case would continue to be litigated even as
it entered its injunction. Given the unique circumstances presented by these various
state challenges to the Final Rules, that injunction contravenes Supreme Court
guidance on the proper scope of injunctions, ignores the strictures of Article 111
standing, and is as infirm as the nationwide injunction this Court recently vacated in
the present case. This Court is therefore not bound by it, and need not stay its hand in

resolving this matter.

ARGUMENT

I. The nationwide injunction entered by the Pennsylvania district court
conflicts with Supreme Court guidance as to the proper scope of
injunctions.

“[IInjunctive relief should be no more burdensome to the defendant than
necessary to provide complete relief to the plaintiffs.” Califano v. Yamasaki, 442 U.S.
682, 702 (1979). Despite this admonition, the Pennsylvania district court erroneously
granted relief not only to the parties before it, but to all parties anywhere, on a
nationwide basis. Full relief—presuming the plaintiffs were entitled to it—could have
been granted to Pennsylvania and New Jersey alone by limiting the injunction to those
particular plaintiffs in their respective states. Because there was no class certified, the

district court lacked a legal or factual basis to conclude that other jurisdictions not

1
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before it needed or warranted protection. “[T]he only interests at stake [in
Pennsylvania] [were] those of the named plaintiffs,” so the district court erred in
granting a nationwide injunction. McKenzie v. City of Chicago, 118 F.3d 552, 555 (7th Cir.
1997) (citing Baxcter v. Palmigiano, 425 U.S. 308, 310 n.1 (19706)).

II.  The nationwide injunction entered by the Pennsylvania district court
conflicts with Supreme Court guidance regarding Article III standing.

The nationwide injunction entered by the Pennsylvania district court also
clashes with the Supreme Court’s standing doctrine. E.g., Rhode Island v. Massachusetts,
37 U.S. 657, 718 (1838) (courts have equitable power “to render a judgment or decree
upon the rights of the litigant parties”) (emphasis added); Town of Chester v. Laroe Estates,
Ine., 137 S. Ct. 1645, 1650 (2017) (consistent with the principle that “Article III of the
Constitution limits the exercise of the judicial power to Cases and Controversies,” “a
plaintiff must demonstrate standing for each claim he seeks to press and for each
form of relief that is sought”). None of the nonparties to the Pennsylvania case
established standing there, and the plaintiffs did not seek to certify a class either. The
district court therefore had no idea whether any of them had suffered or would suffer
any harm, or if they even desired protection. Granting the nationwide injunction
without requiring a particular showing of harm was inconsistent with Article I11. E.g.,
Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 163 (2010) (where parties did “not

represent a class,” they “could not seek to enjoin . . . an order on the ground that it

might cause harm to other parties”); Zepeda v. U.S. LN.S., 753 F.2d 719, 727 (9th Cir.
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1983) (“A federal court may . . . not attempt to determine the rights of persons not
before the court.”).

III. The injunction entered by the Pennsylvania district court is as infirm as
the one this Court recently reversed.

The district court here initially entered a nationwide injunction as to the IFRs.
This Court reversed, concluding that the “injunction must be narrowed to redress
only the injury shown as to the plaintiff states,” especially because no nationwide
impact had been established. California v. Azar, 911 F.3d 558, 584 (9th Cir. 2018). The
same infirmity afflicts the Pennsylvania district court’s injunction—it too was issued
without the showing of “nationwide impact” this Court has indicated is necessary to
warrant such expansive relief. Id. This Court should not stay its hand based on such
an improvidently granted injunction, especially with the Third Circuit’s oral argument
in that case scheduled for May 21, 2019, a proceeding that could result in reversal.

IV. The Supreme Court’s preference for development of the law, along with
concerns for judicial economy, caution against a finding of mootness.

Declaring this case moot would cause the very harms this Court adumbrated in
its December 13, 2018 opinion, and it would waste judicial resources. .Azar, 911 F.3d
at 583.

First, a mootness declaration here would prevent “percolation in, and diverse
opinions from, state and federal appellate courts,” which “may yield a better informed
and more enduring final pronouncement.” Arizona v. Evans, 514 U.S. 1, 23 n.1 (1995)
(Ginsburg, J., dissenting) (cleaned up). Indeed, the Supreme Court has indicated that

3
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such “percolation” is particularly important when courts have to deal with important
and complex questions like the ones presented in these parallel challenges implicating
the Departments’ regulation of the ACA. United States v. Mendoza, 464 U.S. 154, 160
(1984) (“Government litigation frequently involves legal questions of substantial

2y <<

importance,” and limiting lower courts to “only one final adjudication” “substantially
thwart[s] the development of important questions of law by freezing the first final
decision rendered on a particular legal issue.”). Accord, e.g., I.A. Haven Hospice, Inc. v.
Sebelins, 638 F.3d 644, 664 (9th Cir. 2011) (“nationwide injunctive relief may be
inappropriate where a regulatory challenge involves important or difficult questions of
law, which might benefit from development in different factual contexts and in
multiple decisions by the various courts of appeals”).

Second, a mootness declaration would deprive nonparties to the Pennsylvania
case the opportunity “to litigate in other forums.” Azar, 911 F.3d at 583. Such a result
forces affected parties to intervene in faraway proceedings at the risk of not being
heard. And it encourages and rewards forum shopping by cementing a resolution of
the issue in a single jurisdiction. Id.

These harms are particularly acute here, where the Pennsylvania district court
justified its decision to issue a nationwide injunction in part by pointing to #)zs case as
evidence that “percolation” would continue. Trump, 351 F. Supp. 3d at 834-35 (quoting

Califano, 442 U.S. at 701-2) (dismissing the idea that its nationwide injunction would

“foreclose|e] adjudication by a number of different courts” because of the “parallel

4



Case: 19-15072, 05/20/2019, ID: 11303108, DktEntry: 155, Page 9 of 12

litigation in the Ninth Circuit”). In other words, the Pennsylvania district court
presumed courts in other jurisdictions would continue to hear cases despite its
nationwide injunction. Absent that presumption, the Pennsylvania district court may
very well have concluded that its own nationwide injunction was improper.

Dismissing this case as moot would also waste judicial resources and the
parties’ time. The order of the Pennsylvania district court is on appeal to the Third
Circuit and scheduled for oral argument on May 21, 2019. If this Court orders
dismissal based on an error made by a district court some 3000 miles away and the
Third Circuit then reverses, the parties and the courts in this circuit would have to
start from scratch, wasting the efforts and resources that went into a year and a half of
complex litigation. Fortunately, under the circumstances presented by these multiple
challenges to the Final Rules, that result is neither compelled nor countenanced by the
Supreme Court’s guidance regarding the proper scope of injunctions, Article III, or
common sense.

CONCLUSION

For the foregoing reasons, this matter is not moot. This Court should therefore

continue to exercise jurisdiction and resolve this appeal.



Case: 19-15072, 05/20/2019, ID: 11303108, DktEntry: 155, Page 10 of 12

Dated: May 20, 2019

Brian R. Chavez-Ochoa
Chavez-Ochoa Law Offices, Inc.
4 Jean Street, Suite 4

Valley Springs, CA 95252

(209) 772-3013

(209) 772-3090 Fax
chavezochoa@yahoo.com

Respectfully submitted,

/s/ Kevin H. Theriot

Kevin H. Theriot
David A. Cortman

AZ Bar No. 029490
Kevin H. Theriot

AZ Bar No. 030446
Kenneth J. Connelly

AZ Bar No. 025420
ALLIANCE DEFENDING FREEDOM
15100 N. 90th St.
Scottsdale, AZ 85260
(480) 444-0020
(480) 444-0028 Fax
dcortman@ADFlegal.org
ktheriot@ADFlegal.org
kconnelly@ADFlegal.org

Gregory S. Baylor

Christen M. Price

ALLIANCE DEFENDING FREEDOM
440 First Street NW, Suite 600
Washington, D.C. 20001

(202) 393-8690

(202) 347-3622 Fax
gbaylor@ADFlegal.org
cprice@ADFlegal.org

Counsel for Intervenor-Defendant-
Appellant March for Life



Case: 19-15072, 05/20/2019, ID: 11303108, DktEntry: 155, Page 11 of 12

CERTIFICATE OF COMPLIANCE

I hereby certify that that this brief complies with the requirements of Fed. R.
App. P. 32(a)(5) and (6) because it has been prepared in 14-point Garamond font, a
proportionally spaced font. I further certify that this brief complies with the type-
volume limitation of Fed. R. App. P. 32(a)(7)(B) because it contains 1,231 words,
excluding the parts of the brief exempted under Rule32(a)(7)(B)(iii), according to the
count of Microsoft Word.
s/ Kevin H. Theriot

Kevin H. Theriot
Attorney for Plaintiffs




Case: 19-15072, 05/20/2019, ID: 11303108, DktEntry: 155, Page 12 of 12

CERTIFICATE OF SERVICE

I hereby certify that on May 20, 2019, I electronically filed the foregoing brief
with the Clerk of the Court for the United States Court of Appeals for the Ninth
Circuit by using the appellate CM/ECF system. Participants in the case are registered

CM/ECEF users, and service will be accomplished by the appellate CM/ECF system.

s/ Kevin H. Theriot
Kevin H. Theriot




