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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

SANFORD HEALTH PLAN,

Plaintiff, Case No. 19-569

v Judge Elaine D. Kaplan

THE UNITED STATES OF AMERICA,

Defendant.

N N N N N N N N N N N

JOINT STATUS REPORT

Pursuant to the Court’s May 3, 2019 Order (ECF Npthe parties submit this Joint
Status Report with their respective positions rémay further proceedings in this matter:
Plaintiff's Position

On April 16, 2019, Plaintiff Sanford Health Plarsénford”) filed a complaint in the
above-captioned action seeking cost-sharing realu¢tCSR”) payments for the 2018 benefit
year. Defendant’s answer is currently due on éoreeJune 17, 2019. For the reasons set forth
below, Plaintiff respectfully requests that in thierest of judicial economy this Court adopt an
expedited briefing schedule.

This Court has already adjudicated claims relatinGSR payments due for 2017. On
September 4, 2018, this Court issued an OpinionGnaer denying the government’s motion to
dismiss and granting plaintiff's cross-motion famsmary judgment in connection with 2017
CSR payments claimed by plaintiff Montana Health Co-Op v. United Staté89 Fed. Cl. 213
(2018),appeal docketedtllo. 19-1302 (Fed. Cir. Dec. 12, 2018M@ntana CSR”). On
September 6, 2018, this Court issued an ordediregtly related case brought by Plaintiff

Sanford for 2017 CSR payments, noting that thegsispositive motions were fully briefed
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and ready for decision, noting that counsel tonpitis and the government were identical, and
requesting the parties’ positions on whether ttse cdould proceed to a decision on the pending
motions in light of this Court’s decision Montana CSR.| Order,Sanford Health Plan v.
United Stateg“Sanford CSR’), No. 18-136C (Sept. 6, 2018), ECF No. 16. Theips
conferred and submitted to this Court that the amstinSanford CSR Wwere fully briefed and
ready for decision, that argument was unnecessg\althe substantially similar briefing
submitted by the parties and the identities of selimMontana CSR, land the total reconciled
amount of CSR payments owed by the Governmenteiriairth quarter of 2017. Joint Status
Report,Sanford CSR,INo. 18-136C (Oct. 4, 2018), ECF No. 17. Accordyngin October 11,
2018, this Court issued an Opinion and Order denthe government’s motion to dismiss and
granting Sanford’s cross-motion for summary judgmei®anford CSR. |Sanford Health Plan
v. United Statesl39 Fed. Cl. 701 (2018 ppeal docketetlo. 19-1290 (Fed. Cir. Dec. 11,
2018). This Court thereafter entered a judgmefdavor of Sanford. Judgmer$anford CSR, |
No. 18-136C (Oct. 17, 2018), ECF No. 19.

The instant action seeks CSR payments undeiathe statute at issue Montana CSR |
andSanford CSR &nd adjudicated by this Court in fall 2018. Moreq the parties are
represented by identical counsel. As such, Pfamaspectfully proposes the following schedule
for further proceedings in the instant action:

* Plaintiff will file its motion for summary judgmentith respect to CSR payments that
were not paid in 2018 no later than Friday, May2#19. The motion may be pro forma
and state its request for judgment and that klagpéng the arguments it previously
advanced with respect to its request for CSR patsrteat were not paid in 2017.
Alternatively, at the Court’s discretion, Plaintiffay file a more comprehensive motion.

» Defendant will file its response to Plaintiff's nimt for summary judgment no later than
Friday, June 14, 2019. The response may be pneafand, if it so chooses, defendant

may simply adopt the arguments it previously adedneith respect to Plaintiff's request
for 2017 CSR payments. Alternatively, defendany fiila a more comprehensive brief.
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Defendant’s Position

Sanford CSR Ishould be stayed because 8anford CSR &ppeal, along with its
companion cas€ommunity Health Choigavill resolve all legal issues underlyiganford
CSR ll—hamely, whether insurers are entitled to recovaR @&yments that Congress
declined to fund directly; whether they also posseprivate contractual right to CSR
payments; and whether any 2018 CSR payments mudtdat by monies the Government
paid as a result of insurers raising premiums t@icoost-sharing reductions. Given that
Sanford CSR linvolves the same parties and the same legalsssuappeal iSanford CSR |
andCommunity Health Choicé would be appropriate for the Court to exerdgisaliscretion
to stay proceedings in this matter pending resmtubif those appeals. A stay will conserve
both this Court’s and the parties’ resources, aitichwoid saddling the Federal Circuit with
unnecessary, duplicative appeakee UnionBanCal Corp. v. United Stat@3 Fed. Cl. 166,
167 (2010) (“The orderly course of justice and qualieconomy is served when granting a stay
simplifies the ‘issues, proof, and questions of \@ch could be expected to result from a
stay.”) (quotingCMAX, Inc. v. United State800 F.2d 265, 268 (9th Cir. 19629ke also
Farmer v. United Stated32 Fed. Cl. 343, 345 (2017) (judicial econontjorsle justified
stay of insurer’s risk-corridors suit pending resoin of theModaandLand of Lincoln
appeals). If the Court were to deny our requesafstay and the parties were to brief
plaintiff's claims inSanford CSR lhow, the case would nevertheless need to be brafed
following the Federal Circuit’s resolution 8anford CSR andCommunity Health Choiceln
contrast, a stay iBanford CSR WWill allow the parties to meaningfully address tederal

Circuit’s rulings in targeted briefs.
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Given the overlapping issues between the CSR @asks Court and the CSR cases
pending in the Federal Circuit, several other judigethis Court have stayed the CSR matters
before them.See Harvard Pilgrim v. United StajgSase No. 18-1820 (Judge Smith), ECF No.
10 (February 28, 2019 order staying cabigalth Alliance Medical Plans, Inc. v. United
States Case No. 18-334C (Judge Campbell-Smith), ECF28¢March 28, 2019 order staying
case) Guidewell Mut. Holding Corp. v. United Staté#n. 18-1791 (Judge Griggsby), ECF
No. 21 (May 15, 2019 order staying case over gféisibbjection).

Plaintiff's proposed expedited briefing schedulenappropriate in this case. Although
the parties agreed to proceed with an expeditedihgi schedule iMaine Community Health
Options v. United StateBlo. 17-2057 (Chief Judge Sweeney), as it reladgtat plaintiff's
2018 claimMainewas unique in terms of its procedural posturepdrticular, the plaintiff in
Maine sought leave to amend its existing complaint tiuide 2018 damages before the Court
entered judgment on its 2017 claim, but after tbar€Cissued its decision ruling in plaintiff's
favor. See MaineECF No. 26 at 1-2 (Government’s response to ptgmotion for leave to
amend) (describing the procedural history of theera Notably, on February 14, 2019, Chief
Judge Sweeney entertained oral argumelame, Community Health Choig@andCommon
Ground Healthcare Coop. v. United Statle. 17-877C (class action)—with the plaintiffs in
the latter two cases seeking damages for both @0d2018.See idat 2. At the close of oral
argument, Chief Judge Sweeney indicated that shddwssue a decision in plaintiffs’ favor
on their statutory and implied-in-fact contracticia. See id Because Chief Judge Sweeney
had already indicated that she would rule in pitigttavor on the 2018 claims i€ommon
GroundandCommunity Health Choiceve did not oppose thdaine plaintiff's motion

seeking leave to amend, and we further requestdhb arguments we raisedGommon
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GroundandCommunity Health Choicas they related to 2018 CSR costs be deemedfpart o
the record irMaine See idat 3.

In other words, when we agreed to proceed with @ikpe briefing inMaine, the
posture othat casevas unique in that (1) the plaintiff sought to achés existing complaint;
(2) Chief Judge Sweeney had already rutefhvor of theCommon Groun@ndCommunity
Health Choiceplaintiffs on their 2018 claims; and (3) Chief dedSweeney proposed the pro
forma, expedited briefing for the Court’s convemen In contrast here, the plaintiff has filed a
new complaint, and this Court has neither ruledhwatgards to this plaintiff's (or any other
plaintiff's) entitlement to recover 2018 CSR costsr has it addressed whether any 2018 CSR
costs must be offset by the additional paymentciived through increased Government-paid
premium tax credits. Ultimately, a stay is appratar given that the Federal Circuit’s rulings
in Sanford CSR &andCommunity Health Choiceill directly resolve plaintiff's claims in
Sanford CSR Il

However, if the Court is not inclined to stay thegeedings, we request an opportunity
to brief this case in the full time permitted undlee Rules of the Court of Federal Claims,
rather than on an expedited basis. As we explabede, this Court has not yet considered
whether an issuer can recover damages for 2018rantiether such damages must be offset
by monies obtained from the Government as a re$gpitemium increases, and we request a

full opportunity to brief these issues before tlou.
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s/ Stephen McBrady

Stephen McBrady

CROWELL & MORING LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004
Telephone: (202) 624-2500
Facsimile: (202) 628-5116
SMcBrady@crowell.com

OF COUNSEL:

Daniel Wolff

Xavier Baker

Skye Mathieson

Charles Baek

CROWELL & MORING LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004

Counsel for Sanford Health Plan

May 17, 2019

Respectfully submitted,

JOSEPH H. HUNT
Assistant Attorney General

ROBERT E. KIRSCHMAN, JR.
Director

s/Claudia Burke
CLAUDIA BURKE
Assistant Director

s/Eric E. Laufgraben

ERIC E. LAUFGRABEN

Trial Attorney

Commercial Litigation Branch
Civil Division

U.S. Department of Justice
P.O. Box 480

Ben Franklin Station
Washington, D.C. 20044
Telephone: (202) 353-7995
Facsimile: (202) 514-8624
Email: Eric.E.Laufgraben@usdoj.gov

OF COUNSEL:

CHRISTOPHER J. CARNEY
Senior Litigation Counsel

VERONICA N. ONYEMA
ALBERT S. IAROSSI

Trial Attorneys

Civil Division

U.S. Department of Justice

Counsel for Defendant



