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This Court should deny plaintiffs” extraordinary requests for an administrative
stay while this expedited appeal proceeds. Neither motion identifies any instance in
which this Court has granted rehearing en banc on an order staying a preliminary
injunction pending appeal—let alone an administrative stay to consider whether to
grant such a rehearing—and we are aware of none.

This case should not be the one to break new ground. As the panel’s decision
acknowledged, the regulations challenged here are materially indistinguishable from—
if not less restrictive than—the ones that the Supreme Court upheld in Rust v. Sullivan,
500 U.S. 173 (1991). Plaintiffs do not seriously dispute this, nor do they provide any
compelling reason why extraordinary measures from this Court are necessary to address
regulations essentially identical to ones that the Supreme Court has already upheld.
Although plaintiffs (wrongly) contend that subsequent laws have implicitly abrogated
the Supreme Court’s decision, the unanimous panel’s careful decision explained the
flaws in that theory, and in any event, plaintiffs’ mere disagreement with the panel does
not warrant the extraordinary relief they now seek. And although plaintiffs may
object—strongly—to the effect of these regulations, the current state of affairs is not
meaningfully different from the status quo in the wake of the Supreme Court’s decision
in Rust. Again, while plaintiffs may disagree with the unanimous panel’s conclusions
on this issue, that is no justification for the novel relief they seek.

For the reasons above, as well as those given in the panel’s decision, this Court

should deny plaintiffs’ motions for an administrative stay.
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Respectfully submitted,
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Assistant Attorney General
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Deputy Assistant Attorney General
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Senior Counsel
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