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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WISCONSIN

CODY FLACK, et al.,
individually and on behalf of all others
similarly situated,

Plaintiffs,
V. Case No. 3:18-cv-00309-wmc
Judge William Conley
WISCONSIN DEPARTMENT OF
HEALTH SERVICES, et al.,

Defendants.

THIRD DECLARATION OF ORLY T. MAY, ESQ.

I, Orly T. May, declare as follows:

1. I am an attorney for the Plaintiffs in the above-captioned case. I previously
submitted two declarations [ECF Nos. 21, 166] in connection with Plaintiffs” Motion for
Preliminary Injunction and Plaintiffs’ Motion for Summary Judgment. I submit this third
declaration in connection with Plaintiffs’ Reply in Support of their Motion for Summary
Judgment.

2. Exhibit 1 to this Declaration is a true and correct copy of an email from E. Loman
to M. Mattke, K. Willing, and C. Cunningham, dated Feb. 14, 2019 (DHS000517-19), attaching
a true and correct copy of the Wis. Dep’t of Health Servs., Biennial Rule Review Document

(DHS00520) (previously filed as ECF No. 166-13).

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct to the best of my knowledge and information.
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Executed this 4th day of June, 2019.

/ l‘ 'A 1A
! ! )

Orly T..May |
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EXHIBIT 1
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RE: admin code

From: "Loman, Emily - DHS" <emily.loman@dhs.wisconsin.gov>
"Mattke, Marlia K - DHS" <marlia.mattke@dhs.wisconsin.gov>, "Willing, Krista E -

To: DHS" <kristae.willing@dhs.wisconsin.gov>, "Cunningham, Curtis J - DHS"
<curtis.cunningham@dhs.wisconsin.gov>

Cc: "Loman, Emily - DHS" <emily.loman@dhs.wisconsin.gov=>

Date: Thu, 14 Feb 2019 15:22:10 -0600

‘:_“a““““’“‘ F-02274 2018 Biennial Review DMS MASTER.DOCX (41.65 kB)
All,

Attached is an updated Biennial Rule Review list for DMS (F-02274)that contains BBM's re-revised list of
priorities. The form requires a division administrator signature. Also, keep in mind that we could
potentially be required to write scope statements for all of the proposed rule changes on this list if OLC
agrees with our analysis. Even with this pared down list, it will be a considerable effort.

Please let me know if you approve the final list and how to go about obtaining the appropriate signature
for submission to OLC.

Thanks,
Emily

Emily K. Loman, J.D.

Policy Initiatives Advisor

Division of Medicaid Services, Administrator’s Office
Wisconsin Department of Health Services

Phone: (608) 261-7838

Email: emily.loman@dhs.wi.gov

From: Loman, Emily - DHS

Sent: Thursday, February 14, 2019 10:16 AM

To: Mattke, Marlia K - DHS; Willing, Krista E - DHS; Cunningham, Curtis J - DHS
Subject: FW: admin code

All,

This is the most up-to-date list that | received from BBM on Jan. 16™". Please let me know what | can do

to help you respond to Whitney’s request, if needed.

Thanks,
Emily

DHS000517
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Emily K. Loman, J.D.

Policy Initiatives Advisor

Division of Medicaid Services, Administrator’s Office
Wisconsin Department of Health Services

Phone: (608) 261-7838

Email: emily.loman@dhs.wi.gov

From: Seibert, Susan R - DHS

Sent: Wednesday, January 16, 2019 9:07 AM
To: Loman, Emily - DHS

Cc: Mattke, Marlia K - DHS

Subject: RE: admin code

Emily
Here is BBM's updated Admn. rule list. The only priority we have is writing rules for SUD/residential
ADOA, we could accomplish that through the waiver and not write new rules at this time.

Susan

Susan Seibert

Director of Operations

Bureau of Benefits Management | Division of Medicaid Services
Wisconsin Department of Health Services

From: Loman, Emily - DHS

Sent: Wednesday, January 16, 2019 8:37 AM

To: Appleby, Pamela S - DHS

Cc: Tyska, Steve B - DHS (CHSRA); Wiggins, Lora - DHS (CHSRA); Sager, Julie A - DHS; Seibert, Susan R
- DHS

Subject: Re: admin code

Yes, | will send out the template this afternoon after | have met with the Dept Admin Rules attorney and

coordinator for more instruction on what is appropriate for the biennial review. Hopefully with that
insight, we will be able to select the best candidates for immediate revision.

Thanks,
Emily

OnJan 15, 2019, at 3:11 PM, Appleby, Pamela S - DHS <Pamela.Appleby@dhs.wisconsin.gov> wrote:

Hi, Emily,
Could you please send the completed version of the template to the medical directors so that they
can see and comment on what has been drafted to date? Thanks.

Best,

DHS000518
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Pam

Pam Appleby, Associate Director of Programs
Bureau of Benefits Management|Division of Medicaid Services
Room 350| Desk Phone: 608-261-9423 |Mobile Phone: 608-509-1212

From: Sager, Julie A - DHS

Sent: Tuesday, January 15, 2019 12:57 PM

To: Loman, Emily - DHS

Cc: Tyska, Steve B - DHS (CHSRA); Wiggins, Lora - DHS (CHSRA); Appleby, Pamela S - DHS
Subject: admin code

Hi Emily,

Dr. Wiggins didn’t receive any requests regarding outdated admin code nor code which is outside our
current operating standards.

I know you are working on putting together a DHS priority list. Could we also weigh in?

Julie

lulie Sager MD

Medical Director

Bureau of Benefits Management

Division of Medicaid Services

Wisconsin Department of Health Services

T: (608) 267-7827
F: (608) 266-1096

% ok ok %k ok ok ok & K

NOTICE: This email and any attachments may contain confidential information. Use and further disclosure of the
information by the recipient must be consistent with applicable laws, regulations and agreements. If you received this email
in error, please notify the sender; delete the email; and do not use, disclose or store the information it contains.

DHS000519
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Date Signed
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Date Submitted

SIGNATURE — Administrator

Date Due to Office of Legal Counsel
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