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STATEMENT REGARDING ORAL ARGUMENT

This Court has scheduled oral argument for Wednesday, June 8, 2011, in

Atlanta, Georgia.
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JURISDICTIONAL STATEMENT

The States adopt the government’s jurisdictional statement.

STATEMENT OF ISSUES PRESENTED

1. Whether Congress’s authority to regulate interstate commerce
includes the power to compel individuals to enter into commerce so that the federal
government may regulate them.

2. Whether it is coercive for Congress to condition all existing federal
Medicaid funding — billions of dollars representing approximately 40% of all
federal funding to the States — on the States’ acceptance of new expansions to the
Medicaid program.

3. Whether the unconstitutional provisions are non-severable from the
remainder of the Act given their close relationship and the Government’s repeated
insistence that the individual mandate is necessary for the Act’s other insurance
reforms.

4, Whether all or only some of the Plaintiffs have standing to challenge

the individual mandate.
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INTRODUCTION

The Patient Protection and Affordable Care Act is an extraordinary law that
rests on unprecedented assertions of federal power. In at least two respects, the
Act pushes even the most expansive conception of the federal government’s
constitutional powers past the breaking point. First, the Act imposes a direct
mandate upon individuals to obtain health insurance, marking by all accounts the
first time in our Nation’s history that Congress has required individuals to enter
Into commerce as a condition of living in the United States. The federal
government identifies no limiting principle that would prevent Congress from
employing that same power to force individuals to engage in any manner of
commerce so that the federal government may better regulate it. Instead, the
federal government embraces a sweeping view of the Commerce Clause — broad
enough to reach any subject and encompassing enough to include the power to
compel — that would imperil individual liberty, render Congress’s other
enumerated powers superfluous, and allow Congress to usurp the general police
power reserved to the States.

Second, the Act’s expansion of the Medicaid program is based on an equally
boundless interpretation of Congress’s spending power, which would render any
remaining limits on Congress’s enumerated powers illusory. By piling new

conditions on enormous pre-existing blocks of federal grants — literally billions of



Case: 11-11021 Date Filed: 05/05/2011 Page: 20 of 90

dollars — Congress has given the States no practical choice but to comply. No
meaningful assessment of the new marginal requirements is possible when the
consequences of non-acquiescence are the loss of such enormous sums. That is
true no matter how problematic the new requirements are and no matter how
intrusive on State prerogatives. To characterize such tactics as anything less than
coercion is to deny that spending legislation can ever be impermissibly coercive;
indeed, that is the government’s position.

If this Court were to uphold those assertions of federal power, there would
remain little if any power “reserved to the States ... or to the people.” U.S. Const.
amend. X. Because that is plainly not the federal government that the Constitution
envisions, the district court correctly concluded that the Act is unconstitutional.

STATEMENT OF THE CASE

This case involves a facial challenge to the Patient Protection and Affordable
Care Act, Pub. L. No. 111-148, as amended by the Health Care and Education
Reconciliation Act of 2010 (“HCERA”), Pub. L. No. 111-152 (collectively, “the
ACA” or “the Act”). Plaintiffs are twenty-six States, two individuals, and the
National Federation of Independent Business. They brought this action seeking
declaratory and injunctive relief, alleging that the Act is invalid in its entirety
because four of its five core provisions exceed Congress’s constitutional authority,

and none is severable from the rest of the Act.
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Plaintiffs’ second amended complaint included six causes of action; the
district court dismissed four. Record Excerpts (“R.E.””) 1966—2000; 379-443. The
case proceeded to summary judgment on the two remaining claims: (1) that the
Act’s mandate that each individual maintain a minimum level of health insurance
exceeds Congress’s enumerated powers; and (2) that, as amended by the Act, the
Medicaid program is impermissibly coercive and therefore exceeds Congress’s
spending power. The district court granted the Plaintiffs summary judgment on
their claim that Congress lacked authority to enact the individual mandate, but
granted the government summary judgment on the Plaintiffs’ claim that the Act’s
Medicaid amendments exceed Congress’s spending authority. R.E. 2002—-64.

The court also concluded that the individual mandate could not be severed
from the rest of the Act, and it therefore declared the Act invalid in its entirety.
R.E. 206475, 2080. The government filed a notice of appeal on March 8, 2011,
and the Plaintiffs filed a notice of cross-appeal on March 10, 2011. R.E. 2149,
2152.

STATEMENT OF FACTS
A. The Affordable Care Act

The ACA is a 2,700-page collection of wide-ranging federal innovations
intended to impose ‘“near-universal” health insurance coverage on the Nation.

ACA §1501(a)(1)(D). The Act has five central components: (1) a mandate that
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nearly all individuals maintain a minimum level of insurance, ACA § 1501(b);
(2) the creation in each State of “health benefit exchanges,” administered by either
the state or federal government, on which individuals and small businesses can
pool their purchasing power to obtain insurance, ACA 8§ 1311; (3)a set of
mandates and incentives for employers, including the States, designed to require or
encourage the expansion of employer-sponsored insurance, ACA 88 1001, 1511,
1513; (4) a substantial expansion of Medicaid eligibility and coverage, as well as
tax credits for insurance purchased by needier individuals, ACA 88 2001, 1401,
1402; and (5) so-called “guaranteed-issue reforms,” which prohibit insurers from
denying, canceling, capping, or increasing the cost of coverage based on an
individual’s pre-existing conditions or history, ACA § 1001.

These appeals focus primarily on two of the Act’s core provisions: the
individual mandate and the Medicaid expansion.

1. The Individual Mandate

The ACA mandates that each “applicable individual shall for each month
beginning after 2013 ensure that the individual, and any dependent of the
individual who is an applicable individual, is covered under minimum essential
coverage for such month.” 26 U.S.C. § 5000A(a). This mandate to maintain
health insurance applies to all individuals except foreign nationals residing here

unlawfully, incarcerated individuals, and individuals falling within two narrow
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religious exemptions. Id. 8 5000A(d). A covered individual who fails to comply
with the mandate is subject to a financial “penalty.” ld. § 5000A(b)(1), (c).

2. The Medicaid Expansion

Originally conceived in 1965, Medicaid was designed as a cooperative
program whereby Congress offered funding to any State that volunteered to
establish a health insurance plan for needy residents. See Social Security Act of
1965, Title X1X, codified at 42 U.S.C. § 1396 et seq. At its inception, the program
covered approximately 4 million individuals and cost about $1 billion. John
Klemm, Ph.D., Medicaid Spending: A Brief History, 22 Health Care Fin. Rev. 105,
106 (Fall 2000). It has since expanded dramatically, and is now the single largest
federal grant-in-aid program to the States. Medicaid now accounts for more than
40% of all federal funds dispersed to the States — $251 billion in 2009 alone —
and approximately 7% of all federal spending. See The Long-Term Budget
Outlook, June 2010, CBO, at 7, 30, available at
http://www.cbo.gov/ftpdocs/115xx/doc11579/06-30-LTBO.pdf; Budget of the
United States Government: State-by-State Tables Fiscal Year 2010, available at
http://www.gpoaccess.gov/usbudget/fy10/sheets/bis/8 3.xIs.  The majority of
States receive at least $1 billion each year in federal Medicaid funding, which

covers at least half of each State’s total Medicaid costs. R.E. 1551-55.
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The ACA substantially expands the eligibility and coverage thresholds that
States must adopt and enforce to remain eligible to participate in Medicaid, as well
as the States” burdens and costs. Whereas Medicaid previously gave States
substantial discretion in determining eligibility based on federal poverty levels, the
ACA requires States to provide Medicaid to individuals with incomes up to 133%
of the poverty level (with a 5% “income disregard” provision that effectively raises
that number to 138%, HCERA § 1004(b)). ACA 8 2001(a). Although the federal
government will initially fund 100% of the expanded benefits, the States are
responsible for significant administrative expenses; Congress also provided no
increased funding for the millions of individuals, who are currently eligible but not
enrolled, who will be forced into the program to comply with the individual
mandate. See R.E. 523-24, 573-74, 600-02, 613, 637, 643, 675, 705, 709, 792-94,
801-04. Moreover, by 2017, States will be responsible for 5% of the costs of the
new benefits, with that number increasing to 10% by 2020. HCERA § 1201.

The Act establishes a new “minimum essential coverage” level that States
must provide to Medicaid recipients, thereby eliminating much of the flexibility
States previously possessed to determine what level of coverage to provide. ACA
82001(a)(2). It also imposes a “maintenance of effort” condition, which requires
that, until a State’s approved health insurance exchange is fully operational, a State

“shall not have in effect eligibility standards, methodologies, or procedures ... that
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are more restrictive than [those] in effect on the date of enactment of the [ACA].”
Id. §2001(b). That requirement locks each State into its previously voluntary
coverage decisions, whatever they might have been. Finally, the Act requires the
States not only to pay the costs of care and services, but also to assume
responsibility for providing “the care and services themselves.” ACA § 2304. The
added burdens, costs and liabilities from this new requirement — particularly in
the face of federal projections of severe provider shortages — are incalculable, but
sure to be substantial, underscoring that the ACA transforms Medicaid well
beyond anything the States volunteered to implement. In conjunction with these
expansions, the government predicts that federal Medicaid spending will increase
by another $434 billion by the end of the decade. R.E. 1425.

Congress did not impose the Act’s additional Medicaid provisions as a
condition of accepting new federal funding. It instead conditioned each State’s
entire federal Medicaid grant — on average, at least a billion dollars — on
adoption of the Act’s substantial expansions of state obligations under the
program. R.E. 104; see also Julie Stone et al., Medicaid and the State Children’s
Health Insurance Program (CHIP) Provisions in PPACA, Cong. Research Serv.,
April 28, 2010, at 2, available at http://www.arkleg.state.ar.us/healthcare/
medicaid/Documents/CRS%20Report%204 28 10.pdf (“the law requires states to

expand Medicaid”).
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B.  District Court Proceedings

Shortly after Congress passed the ACA, Plaintiffs brought this action
seeking a declaration that the ACA is unconstitutional.

1. Motion to Dismiss

The district court granted in part and denied in part the Defendants’ motion
to dismiss Plaintiffs’ amended complaint. R.E. 379-443. The court rejected the
federal government’s standing objections. R.E. 408-18. In doing so, the court
noted that the government did not challenge the States’ standing to challenge the
ACA’s amendments to Medicaid. R.E. 408.

Turning to the merits, the district court dismissed the States’ Tenth
Amendment challenge to the mandate (as applied to the States) that employers
provide health insurance to employees, as well as the States’ claim that the
provisions concerning health benefit exchanges commandeered state governments
in violation of the Tenth Amendment. R.E. 420-28. The court determined that
those claims were precluded by Garcia v. San Antonio Metropolitan Transit
Authority, 469 U.S. 528, 554 (1985), and Hodel v. Virginia Surface Mining &
Reclamation Association, Inc., 452 U.S. 264 (1981).

The district court denied the government’s motion to dismiss the States’
challenge to the individual mandate, noting that its decision was “not even a close

call” given that “[t]he power that the individual mandate seeks to harness is simply
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without prior precedent.” R.E. 439. The court also concluded that Congress
intended the penalty for violating the mandate to be a regulatory penalty, as
opposed to a tax subject to Congress’s taxing authority. R.E. 385-407.

The district court further denied the government’s motion to dismiss the
States’ claim that the Medicaid amendments exceed Congress’s authority to attach
conditions to the States’ acceptance of federal funding. The court concluded that,
“[i]f the Supreme Court meant what it said in [South Dakota v.] Dole[, 483 U.S.
203, 211 (1987)] and Steward Machine Co. [v. Davis, 301 U.S. 548, 590 (1937)] ,
there is a line somewhere between mere pressure and impermissible coercion,” and
the ACA’s requirement that States accept all changes to the Medicaid program as a
condition of receiving any federal Medicaid funds arguably fell on the
impermissibly coercive side of the line. R.E. 434.

2. Motions for Summary Judgment

After the parties filed motions for summary judgment, the district court
found that each of the individual Plaintiffs and the NFIB had standing to challenge
the individual mandate. It further found that at least two States (Idaho and Utah)
also had standing because the individual mandate conflicts with State laws
declaring that those States’ citizens may not be compelled to obtain healthcare.
R.E. 2017-19. Thus, there was no “need to discuss the standing issue with respect

to the other state plaintiffs, or the other asserted bases for standing.” R.E. 2019.

10
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On the merits, the district court noted that the individual mandate is an
unprecedented form of federal action — “Never before has Congress required that
everyone buy a product from a private company (essentially for life) just for being
alive and residing in the United States.” R.E. 2039. The court explained that “an
‘absence of power’ might reasonably be inferred where — as here — ‘earlier
Congresses avoided use of this highly attractive power.”” R.E. 2040 (quoting
Printz v. United States, 521 U.S. 898, 905, 908 (1997)).

Under current Supreme Court doctrine, the district court determined, “some
type of already-existing activity or undertaking” is a “prerequisite to the exercise
of the commerce power.” R.E. 2044. Congress therefore cannot “penalize a
passive individual for failing to engage in commerce.” R.E. 2043. If Congress
could do so, the court concluded, “the enumeration of powers in the Constitution
would have been in vain for it would be ‘difficult to perceive any limitation on
federal power.”” R.E. 2043 (quoting United States v. Lopez, 514 U.S. 549, 564
(1995)).

Applying those principles, the court determined that the individual mandate
“regulates inactivity,” that is, it applies to every person “who ‘fails’ to act pursuant
to the congressional dictate” to obtain health insurance. R.E. 2045. The court
rejected the defendants’ argument that “unique” features of the health care market

justify treating the “mere status of being without health insurance” as economic

11
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activity. R.E. 2051. The court reasoned that while “every market problem is, at
some level and in some respects, unique,” the purported uniqueness of the problem
does not justify a solution that exceeds Congress’s enumerated powers. R.E. 2050.
Moreover, the court found that the supposedly unique features of the health care
market — that every individual is susceptible to illness or injury and that the costs
of care are sometimes shifted to others — are not unique because one or both of
these properties exist in other markets for basic goods and services such as food,
transportation, and housing. R.E. 2047-49. The court also rejected the
defendants’ argument that Congress can regulate the “decision” not to purchase
health insurance, concluding that authority to regulate mere decisions not to
engage in activity “would essentially have unlimited application.” R.E. 2054.

The district court further held that the individual mandate could not be
justified as a “necessary and proper” means of executing Congress’s power under
the Commerce Clause to regulate insurance companies’ underwriting practices.
The individual mandate is not an “appropriate” means of achieving that goal, the

(133

court held, because it would undermine the “‘essential attributes’ of the Commerce
Clause limitations on the federal government’s power,” such that it is “neither
within the letter nor the spirit of the Constitution.” R.E. 2063. The court also

observed that the government’s reasoning that the individual mandate was

necessary to counteract the incentives created by other federal policies would

12
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“have the perverse effect of enabling Congress to pass ill-conceived, or
economically disruptive statutes, secure in the knowledge that the more
dysfunctional the results of the statute are, the more essential or ‘necessary’ the
statutory fix.” R.E. 2061.

Turning to Medicaid, the district court granted the Defendants summary
judgment on the States’ coercion claim. R.E. 2007-14. Notwithstanding its earlier
acknowledgement that Dole and Steward Machine recognize a line between
pressure and coercion, the court concluded that it would be too difficult to
distinguish between pressure and coercion. R.E. 2009.

Finally, the court concluded that the individual mandate cannot be severed
from the rest of the Act. The court first noted that, in light of the government’s
concession that “the individual mandate and the Act’s health insurance reforms ...

29 ¢¢

will rise or fall together,” “the only question is whether the Act’s other, non-health-
insurance-related provisions can stand independently.” R.E. 2064-65.

Examining Congress’s intent, the court found it significant that a severability
clause “had been included in an earlier version of the Act, but ... was removed in
the bill that subsequently became law.” R.E. 2068. The court next found the
government’s concession that the Act’s insurance reforms must fall with the

mandate “extremely significant because the various insurance provisions, in turn,

are the very heart of the Act itself.” R.E. 2069. Examining the remainder of the

13
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Act, the court concluded that, because of the inter-relatedness of the Act’s various
provisions, “[i]t would be impossible to ascertain on a section-by-section basis if
any particular statutory provision could stand (and was intended by Congress to
stand) independent of the individual mandate,” and trying do so would “be

tantamount to rewriting a statute in an attempt to salvage it.” R.E. 2074.

STANDARD OF REVIEW

This Court reviews de novo the constitutionality of an act of Congress. Gulf
Power Co. v. United States, 187 F.3d 1324, 1328 (11th Cir. 1999).

SUMMARY OF ARGUMENT

I. The individual mandate is an unprecedented assertion of a power
Congress simply does not possess. Congress has substantial power to regulate
interstate commerce, but it may not compel individuals to enter into such
commerce so that Congress may better regulate them. In the over 200 years that
Congress has sat, it has never before attempted to exercise its Commerce Clause
power in this manner. That is not the product of remarkable restraint; Congress
has not exercised such a power because it does not exist. Instead, the Commerce
Clause has always been understood as granting Congress authority “to prescribe
the rule by which commerce is to be governed,” Gibbons v. Ogden, 22 U.S. 1, 196
(1824), not to create or compel that commerce in the first instance. Upholding

Congress’s novel assertion of authority to conscript individuals into commerce, or

14



Case: 11-11021 Date Filed: 05/05/2011 Page: 32 of 90

indeed into any activity that substantially affects commerce, would eliminate any
meaningful limit on Congress’s enumerated powers and effectively destroy the
Constitution’s careful balance.

The government makes no attempt to identify the outer limits of its newly
found authority, but instead emphasizes that the health care market is unique.
Uniqueness is hardly a source of legal authority, and neither the insurance market
nor the broader health care market is unique. Plenty of individuals rationally
decide to self-insure, wholly apart from any disincentives created by federal law.
And, in contrast to markets for basic necessities like food and shelter, it is not
inevitable that every individual will ultimately participate in the health care
market. In any event, the government’s argument that most individuals will
someday participate in the health care market does not permit Congress to regulate
all individuals now.

The government similarly fails to differentiate the health care market from
other markets by pointing to the potential for “cost-shifting.” Cost-shifting is an
inherent aspect of many markets in which the government chooses to subsidize
costs. Indeed, cost-shifting is so ubiquitous that the Supreme Court has already
rejected as boundless the argument that Congress may justify legislation otherwise
outside its Commerce Clause power on that basis. See United States v. Lopez, 514

U.S. 549, 563-64 (1995). Neither the health care market nor cost-shifting

15
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concerns are unique; what is unique is the individual mandate’s compulsion of
commercial activity. However, if this court upholds the ACA, this heretofore
unexercised power will soon become ubiquitous.

Nor is the individual mandate justified by resort to the Necessary and Proper
Clause. When a law’s principal Commerce Clause defect is that it grants Congress
a police power reserved to the States, pointing to the additional power conferred by
the Necessary and Proper Clause is a non sequitur. A law that is not consistent
with the “letter and spirit” of the Constitution is not a “proper” means of executing
an enumerated power. McCulloch v. Maryland, 17 U.S. 316, 421 (1819). The
individual mandate cannot be reconciled with the Constitution’s structural
protections or the Framers’ conscious choice to give Congress only limited and
enumerated powers. The individual mandate cannot be justified as a modest
provision incidental to the remainder of the ACA,; instead, it is the very centerpiece
of the Act. It is also one of the Act’s principal threats to individual liberty and the
States’ unique role in a true system of dual sovereignty.

The mandate is equally indefensible as an exercise of Congress’s taxing
power, for the simple reason that the mandate is not a tax; it is a requirement that
individuals engage in particular conduct.

Il. The ACA’s dramatic expansion of States’ obligations and liabilities

under Medicaid is not a valid exercise of Congress’s spending power. Although

16
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Congress may use the promise of federal funds to persuade a State to adopt federal
conditions voluntarily, the Supreme Court has long “recognized that in some
circumstances the financial inducement offered by Congress might be so coercive
as to pass the point at which ‘pressure turns into compulsion.’” Dole, 483 U.S. at
211 (quoting Steward Machine, 301 U.S. at 590). Unless that doctrine is to be
abandoned, the ACA far surpasses that point. The Act conditions all of the States’
federal Medicaid funding — billions of dollars — upon acceptance of the ACA’s
expanded Medicaid eligibility and coverage provisions. Accordingly, the only
means by which a State may avoid the ACA’s substantial new burdens is by
withdrawing entirely from the Medicaid program, which is simply not possible
given the amount of money at stake. Congress itself recognized as much by
providing no means other than Medicaid through which the neediest individuals
might comply with the individual mandate.

Rather than attempt to explain how the ACA complies with the coercion
doctrine, the district court instead appears to have deemed coercion a political
question not subject to meaningful judicial supervision. However, the notion that
coercion claims are nonjusticiable cannot be reconciled with the Supreme Court’s
repeated recognition that the coercion doctrine does exist, or with the Court’s

adjudication on the merits of every coercion claim that has reached it.

17
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I11. As the district court correctly concluded, the ACA cannot survive the
invalidation of its central individual mandate and the reforms directly tied to it.
The government argues that some unidentifiable portion of the Act’s 450 other
provisions — provisions carefully calibrated to either fund or be funded by those
central reforms — should nonetheless be left in place. In doing so, the government
ignores the central question in the severability analysis, namely, “whether the
statute will function in @ manner consistent with the intent of Congress” once the
unconstitutional portions have been severed. Alaska Airlines, Inc. v. Brock, 480
U.S. 678, 685 (1987). Without the individual mandate and its accompanying
insurance reforms, the remnants of the ACA could not function in the manner
Congress intended.

Finally, the district court correctly included all Plaintiffs in its declaratory
judgment. The States have demonstrated standing to challenge the individual
mandate in at least three respects: (1) they are injured by its requirement that
millions more individuals enroll in Medicaid; (2) they are injured by the Act’s
other insurance reforms, from which the mandate cannot be severed; and (3) they

are injured by the mandate’s intrusion upon their sovereignty.

18
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ARGUMENT

. The Individual Mandate Exceeds Congress’s Authority To Regulate
Interstate Commerce.

Simply for being alive, an individual, by federal directive, must purchase
qualifying health insurance, or to have it purchased by an employer on their behalf.
See 26 U.S.C. 8 5000A(a), (d), (f). By attempting to compel people to participate
in commerce, the individual mandate far exceeds the federal government’s
Commerce Clause authority to “regulate commerce.” U.S. Const. art. |, 8§ 8, cl. 3
(emphasis added). Permitting Congress to force citizens to engage in commerce all
the better to regulate them is simply not compatible with a system of enumerated
and limited powers or a system of dual sovereignty. Sanctioning such a power
would eliminate all meaningful limits on Congress’s authority and sound the death
knell for our constitutional structure and individual liberties.

A.  The Power To Regulate Commerce Does Not Include the Power
To Compel Individuals To Engage in Commerce.

1. The constitutional text and precedent are clear that the
power to regulate commerce does not include the power to
compel commerce.

The Constitution grants Congress authority to “regulate” interstate
commerce. Dating all the way back to Chief Justice Marshall, the Supreme Court
has repeatedly confirmed that, consistent with its plain meaning, “the power to
regulate” is the power “to prescribe the rule by which commerce is to be

governed.” Gibbons v. Ogden, 22 U.S. 1, 196 (1824). Thus, commerce “is
19
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regulated by prescribing rules for carrying on [commercial] intercourse,” id. at 190
— not by forcing anyone to carry on such intercourse in the first place. Justice
Field similarly explained that “[t]he power to regulate [interstate] commerce ... iS
the power to prescribe the rules by which it shall be governed, that is, the
conditions upon which it shall be conducted.” Gloucester Ferry Co. V.
Pennsylvania, 114 U.S. 196, 203 (1885); see also City of St. Louis v. W. Union Tel.
Co., 149 U.S. 465, 469-70 (1893).

Even as the challenges of economic modernization have caused the Supreme
Court to expand the traditional meaning of “interstate commerce,” see United
States v. Lopez, 514 U.S. 549, 554-56 (1995), the Court has never questioned that
the power to “regulate” commerce is the power to prescribe rules to govern pre-
existing, voluntary conduct. Indeed the very breadth of modern Commerce Clause
doctrine is what makes so alarming the federal government’s claim that if it may
regulate conduct, it may also compel it. There are now “three general categories of
regulation in which Congress is authorized to engage under its commerce power.”
Gonzales v. Raich, 545 U.S. 1, 16 (2005). Congress may regulate (1) the use of the
channels of interstate commerce; (2) the instrumentalities of interstate commerce,
or persons or things in interstate commerce; and (3) “activities that substantially
affect interstate commerce.” 1d. at 16-17 (emphasis added); see also United States

v. Morrison, 529 U.S. 598, 609 (2000); Lopez, 514 U.S. at 558-59. In the third

20
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category, Congress may regulate purely “intrastate activity” that is “economic in
nature” and that, viewed in the aggregate, has a substantial effect on interstate
commerce. Morrison, 529 U.S. at 613 (emphasis added); see Lopez, 514 U.S. at
559-61; Raich, 545 U.S. at 17.

Each of these categories presupposes a pre-existing voluntary activity to be
regulated. In particular, the third category — the one at issue in this case, see
Govt.’s Opening Br. 24-25 — requires that the congressional regulation be
directed at commercial or economic “activity.” Morrison, 529 U.S. at 613. The
government’s own brief is replete with references to regulated “activity” or
“conduct” precisely because those terms are ubiquitous in the case law. See, e.g.,
Govt.’s Opening Br. 16, 18, 20, 24, 25, 28, 29.

Regulation of intrastate activity that substantially affects interstate
commerce is already at the edge of the Commerce Clause authority because it does
not directly regulate interstate commerce itself. Because broad regulation of such
intrastate activities creates tension with our federalist system, the courts must resist
“additional expansion” of that third category. See Lopez, 514 U.S. at 567-68;
accord id. at 580 (Kennedy, J., concurring). That makes the “activity” limitation
crucial, because without it that third category would lose any claim to be grounded
in the Constitution. Congress would no longer be regulating interstate commerce

or even activities that substantially affect interstate commerce — instead, it would

21
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be reaching out to compel private conduct where there had been no activity, and
thus not effect interstate commerce.

Moreover, Congress’s “plenary” regulatory authority over matters within the
scope of its commerce power, see Gibbons, 22 U.S. at 197, is strong evidence that
Congress may not drag unwilling individuals within the scope of that power.
Congress has “direct and plenary powers of legislation over the whole subject” of
interstate commerce and therefore “has power to pass laws for regulating the
subjects specified, in every detail, and the conduct and transactions of individuals
[in] respect thereof.” Civil Rights Cases, 109 U.S. 3, 18 (1883). Indeed, Congress
has “full control” of “the subjects committed to its regulation.” North Am. Co. v.
SEC, 327 U.S. 686, 705 (1946) (quoting Minn. Rate Cases (Simpson v. Shepard),
230 U.S. 352, 399 (1913)). If the Constitution gave Congress authority to draft
individuals not just for military service, but for any activity directly affecting
interstate commerce, and then to exercise full control over them, the Framers
surely would have proposed far more protections in the Bill of Rights or rejected
this dangerous new power altogether. But they did neither, precisely because the
commerce power was not some vortex of authority that rendered the entire process
of enumeration beside the point. Cf. THE FEDERALIST No. 45, at 293 (James
Madison) (Clinton Rossiter ed., 1961) (the commerce power “seems to be an

addition which few oppose, and from which no apprehensions are entertained”).
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2. Congress has never before attempted to use the Commerce
Clause to compel private commercial activity.

The absence of historical precedent for the exercise of such an extraordinary
authority is revealing; if Congress actually possessed this power, it is doubtful that
it would have taken two centuries to exercise it. When “earlier Congresses
avoided use of” a “highly attractive power,” that avoidance is “reason to believe
that the power was thought not to exist.” Printz, 521 U.S. at 905; see also Alden v.
Maine, 527 U.S. 706, 743-44 (1999).

Congress’s own legal advisers have repeatedly confirmed that there is no
historical precedent for this asserted power. In 1994, the nonpartisan
Congressional Budget Office observed that a “mandate requiring all individuals to
purchase health insurance would be an unprecedented form of federal action.”
CBO, The Budgetary Treatment of an Individual Mandate To Buy Health
Insurance 1 (1994) [hereinafter “CBO Report”]. The CBO explained that the
federal government “has never required people to buy any good or service as a
condition of lawful residence in the United States.” Id. Rather, Congress has
generally limited itself to imposing “[f]lederal mandates” that “apply to people as
parties to economic transactions.” 1d. at 2 (emphasis added).

Similarly, during the debate over the current version of the individual
mandate, the nonpartisan Congressional Research Service advised that “[d]espite

the breadth of powers that have been exercised under the Commerce Clause,” it is
23
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“a novel issue whether Congress may use this clause to require an individual to
purchase a good or service.” CRS, Requiring Individuals To Obtain Health
Insurance: A Constitutional Analysis 3 (2009). And while differing on the
constitutional bottom line, courts have uniformly agreed that the individual
mandate is unprecedented. See Virginia ex rel. Cucinelli v. Sebelius, 728 F. Supp.
2d 768, 781 (E.D. Va. 2010); Thomas More Law Ctr. v. Obama, 720 F. Supp. 2d
882, 893 (E.D. Mich. 2010); Mead v. Holder, No. 10-950, 2011 WL 611139, at
*18 (D.D.C. Feb. 22, 2011).

The absence of prior Commerce Clause legislation mandating private
activity is not for lack of a motive; Congress previously declined to exercise that
power even in situations where it obviously would have been expedient. For
example, when it became evident that “relatively few individuals” were voluntarily
purchasing flood insurance under the National Flood Insurance Act of 1968, Pub.
L. No. 90-448, 82 Stat. 572, Congress made the purchase of flood insurance a
prerequisite for participation in certain voluntary economic transactions. See 42
U.S.C. 8 4012a(a) (no federal financial assistance for acquisition or construction of
a building without flood insurance); id. § 4012a(b)(1) (federally regulated lenders
may not make loans secured by property without flood insurance). How much
simpler to directly compel the purchase of such insurance; yet Congress never

mandated the purchase of flood insurance by everyone in the flood plain.
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The very same arguments the government is now making in defense of the
individual mandate to purchase health insurance would have applied with equal
force to a flood insurance mandate: Most individuals living in flood hazard areas
will suffer flood-related losses at some point (participants in the flood-victim
market in the government’s locution), and those losses are likely to be distributed
throughout society by mechanisms such as governmental disaster relief. That
Congress did not mandate the purchase of flood insurance by persons living in
flood plains, despite the obvious practical benefits of doing so, strongly suggests
that Congress thought it lacked that power.

Similarly, a power to compel commerce would be particularly attractive
during a recession, when congressional efforts to stimulate the economy are often
frustrated by individuals’ decisions to save rather than spend. See Edmund L.
Andrews, Economists See a Limited Boost from the Stimulus, N.Y. TIMES, Aug. 7,
2009, at A1. How much better for the long-run deficit and the short-term economy
to mandate spending by individuals; yet Congress instead tinkered with different
mechanisms for encouraging individuals voluntarily to spend more. See Michael
Cooper, From Obama, the Tax Cut Nobody Heard Of, N.Y. TIMES, Oct. 19, 2010,
at Al (reporting that in light of “evidence that people were more likely to save than

spend the tax rebate checks they received,” Congress “arranged for less money to
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be withheld from people’s paychecks™). Indeed, even during the Great Depression
and two world wars, the government did not claim such a power.

The government’s effort to dig up counter-examples under the Commerce
Clause only confirms that there are none:

e The government cites the Second Militia Act of 1792, ch. 33, 1 Stat. 271,
which required ‘“each and every free able-bodied white male citizen”
between 18 and 45 years of age to “be enrolled in the militia” and to
obtain, “within six months thereafter,” a firearm, ammunition, and other
military equipment. See Govt.’s Opening Br. 44; see also Parker v. Dist.
of Columbia, 478 F.3d 370, 386-87 (D.C. Cir. 2007). Congress enacted
that requirement pursuant to its power to “provide for organizing, arming,
and disciplining, the militia,” U.S. Const. art. I, 8 8, cl. 16, not its power
to “regulate commerce,” id. cl. 3. Moreover, the arming requirement did
not apply to every individual in the United States, only to those “enrolled
in the militia.”

e The government points to the provision of the Emergency Banking Relief
Act of March 9, 1933, 48 Stat. 2, authorizing the Secretary of the
Treasury to require all persons “to pay and deliver to the Treasurer of the
United States any or all gold coin, gold bullion, and gold certificates”
owned by them. See Govt.’s Opening Br. 44 (citing Nortz v. United
States, 294 U.S. 317 (1935)). Congress passed that provision pursuant to
its power “to provide a currency for the whole country” and to “put out of
existence ... a circulation in competition with notes issued by the
government.” Legal Tender Cases, 79 U.S. 457, 543 (1871); see also
U.S. Const. art. I, 88, cl. 5. See Norman v. Balt. & Ohio R. Co., 294
U.S. 240, 302-03 (1935).

e The government cites the Endangered Species Act, the Federal Access to
Clinic Entrances Act, and federal child pornography laws. Govt.’s
Opening Br. 44. Each of these federal statutes prohibits private conduct
— taking a species, blocking a clinic, or possessing child pornography.
None compels unwilling individuals to engage in commercial or
economic activity.
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If anything, the government’s examples only confirm that “[f]ederal
mandates that apply to individuals as members of society are extremely rare,” CBO
Report at 2, and non-existent under the Commerce Clause. The “numerousness” of
federal statutes regulating voluntary commercial and economic activity,
“contrasted with the utter lack of statutes” mandating such activity, is compelling
evidence of the “assumed absence of such power.” Printz, 521 U.S. at 907-08.

B. The Power To Regulate Commerce Does Not Authorize the

Lifelong Regulation of Every Citizen on the Ground that Most
Will, at Some Point, Engage in Commerce in the Future.

Under correct legal principles, Congress’s findings underlying the Act are
plainly insufficient, and the government does not suggest otherwise. Congress
found that the mandate itself “is commercial and economic in nature, and
substantially affects interstate commerce.” ACA § 1501(a)(1). That focus on
regulatory impact, rather than pre-existing commercial activity only underscores
the absence of constitutional authority under correct legal standards — instead of
regulating activity with substantial effects on interstate commerce, Congress
apparently considered it sufficient that the regulation itself would have such
effects. Requiring everyone to buy an airplane would certainly have a substantial
effect on interstate commerce, but that hardly brings such a mandate within
Congress’s Commerce Clause authority. Congress also found that the “decision”

not to purchase a product, such as health insurance, is itself “economic activity.”
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ACA § 1501(a)(2)(A). But treating a mental process as the relevant “activity” only
underscores the absence of actual activity and the troubling lack of a limiting
principle.

Rather than defend those congressional findings, the government claims that
the individual mandate is actually a regulation of future commercial or economic
activity in which, the government presumes, most individuals subject to the
mandate will ultimately engage. This argument finds no support in precedent and
has astonishing implications for federalism and individual liberty.

1. It is not inevitable that everyone will purchase health
insurance or consume health care services.

The government’s argument proceeds in three steps. First, it identifies a
broad national market for “health care services.” Govt.’s Opening Br. 26. As
defined, this market encompasses a wide variety of goods and services, including
hospital care; physician and clinical services; other professional services (e.g.,
dentistry, chiropractic, mental health); prescription and over-the-counter drugs; and
medical equipment such as eyeglasses and hearing aids. See Centers For Medicare
& Medicaid Servs., National Health Expenditures 2009 Highlights, at 1 (2011),
cited in Govt.’s Opening Br. 7. The size of this market in 2009 was $2.5 trillion,
more than one-sixth of the nation’s gross domestic product. ld. Second, the
government claims that “[v]irtually all” citizens participate in this broadly defined

market. 1d. at 16; see also id. at 37-38. Third, the government contends that
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Congress may impose on all citizens a requirement to purchase health insurance as
a means of “regulat[ing]” the way those citizens “pay for services in the interstate
health care market.” Id. at 25-26.

The government’s theory boils down to the claim that if it can identify an
“Interstate market” in a broadly defined commodity, such as “health care services,”
that most individuals will need to consume at some point in their lives, it can then
regulate everyone at every moment of their lives, from cradle to grave, as if they
were at that very moment active participants in the interstate market in question.
That is troubling and far too broad. Just as “depending on the level of generality,
any activity can be looked upon as commercial,” Lopez, 514 U.S. at 565, the
government’s theory shows that, depending on the level of generality, anyone, no
matter how dormant, could be looked at (under the government’s approach) as
participating in a market.

In the first place, as the government seemed to recognize below, the relevant
market here is insurance, not health care. The individual mandate does not force
participation in the health care market or even mandate the use of insurance once
purchased. Instead, it forces people to pay now for health care that they may or
may not receive at some point in the future. But many people voluntarily decide to
forego the purchase of health insurance, and many do so for reasons having

nothing to do with the incentives created by other federal programs.
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The government attempts to distinguish health insurance on the ground that
everyone will participate in the health care market at some point. But that is not
strictly true, and does not render the market unique. The government does not, and
cannot, contend that all these individuals will necessarily participate in the health
care market (much less that they will all fail to pay for any services). Some will
not participate due to religious scruples or individual circumstances. Indeed even
the government concedes that participation in the health care market is not truly
universal, as it feels the need to qualify its still-expansive claim that “[v]irtually all
Americans participate” in the health care market. And participation in the health
care market is not as truly universal as participation in the market for basic
necessities, like food and clothing.

Moreover, the government cites no statistics whatsoever that would show
that all uninsured individuals that receive medical care do not pay for the care,
even though that is the key economic problem the individual mandate is supposed
to address. The number of such persons is obviously significantly lower than the
number of uninsured individuals who receive any medical care, since many healthy
individuals make a rational choice to self-insure and are fully capable of paying for
the care they receive. According to the government’s own statistics, uninsured

persons pay 37% of their health care costs out of pocket, and third parties pay for
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another 26% of those costs on their behalf. See Families USA, Hidden Health Tax:
Americans Pay a Premium, at 22, 6, cited in Gov’t Opening Br. 10, 11.

The government argues that “Congress need not show that every uninsured
person, or which uninsured persons, will receive uncompensated care,” but can
instead consider the “cumulative impact” of such care on interstate commerce.
Govt.’s Opening Br. 27. This argument severely misunderstands the role of
aggregation in Commerce Clause analysis. Under Supreme Court precedent,
consideration of the aggregate impact of an economic activity on interstate
commerce allows congressional regulation to reach individual instances of that
economic activity that do not, by themselves, have a substantial effect on interstate
commerce. See Raich, 545 U.S. at 17; Morrison, 529 U.S. at 613; Lopez, 514 U.S.
at 559-61. But aggregation does not allow congressional regulation to reach
individuals who are not engaged in that economic activity — much less individuals
who never will be. Thus, aggregation allows Congress to regulate a single
farmer’s apparently de minimus production of a nationally marketed commodity.
See, e.g., Wickard v. Filburn, 317 U.S. 111, 127-28 (1942). But it would not
justify a law requiring others to produce or purchase that commodity.

According to the government, the relevant economic activity is the “practice
of consuming health care services without insurance.” Govt.’s Opening Br. 28. At

most, therefore, Supreme Court precedent allows Congress to regulate that activity
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— for example, by imposing restrictions or penalties on individuals who attempt to
consume health care services without insurance. But that does not give Congress
carte blanche to compel participation in that activity.

Moreover, even if it were permissible (it is not) for Congress to adopt a false
presumption that every individual will participate in the health care market at some
point in time, Congress still would not have the power to force individuals into the
market at other times. An individual becomes subject to regulation only at the
point at which the individual engages in a ‘“commercial transaction” or other
“economic activity” in or substantially affecting interstate commerce. Lopez, 514
U.S. at 560-61. The Court has never held commercial regulation justified based
on a mere likelihood of economic activity at some unknown, perhaps distant, point
in the future.

2. Exercising regulatory authority over everyone on the theory

that most people will eventually engage in an activity would
Impermissibly give Congress an unbounded police power.

The government’s novel theory — that Congress may exercise its plenary
commerce power over all individuals at all times based on the likelihood that most
citizens will participate in a broadly defined national market at some time — fails
for the additional reason that it would vastly expand congressional power at the
expense of States and our system of dual federalism. The “Constitution created a

Federal Government of limited powers, while reserving a generalized police power
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to the States.” Morrison, 529 U.S. at 618 n.8 (quoting New York v. United States,
505 U.S. 144, 155 (1992)) (internal quotation marks omitted). Thus, the “scope of
the interstate commerce power ‘must be considered in light of our dual system of
government, and may not be extended so as to ... obliterate the distinction between
what is national and what is local and create a completely centralized
government.”” Lopez, 514 U.S. at 557 (quoting NLRB v. Jones & Laughlin Steel
Corp., 301 U.S. 1, 37 (1937)). In particular, the Commerce Clause may not be
read to grant the federal government “a general police power.” Id. at 567; see also
id. at 564.

But that is precisely what the government’s theory would do. Every
individual would be at all times subject to federal regulation of his or her private
decisions related to health care or anything else that substantially affects interstate
commerce (which it to say, almost everything). There is no logical reason why
such regulation would have to be limited to the decision whether to purchase health
insurance. Congress could regulate other decisions bearing on an individual’s
supposed “active participation in the health care market,” such as whether to have
an annual physical or to undertake certain courses of treatment. The federal
government’s interest in controlling the cost of health care would likewise give
Congress authority to order individuals to eat more vegetables and fewer desserts,

to exercise at least 45 minutes per day, to sleep at least eight hours per day, and to
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drink one glass of wine a day but never any beer. Congress could rationally
conclude that such mandates would control healthcare costs more directly, and
perhaps more effectively, than ordering people to pay for services in a particular
way.

Even apart from health care, most citizens participate in a number of
Interstate markets at some point in their lives, including markets for housing, food,
clothing, education, and transportation. Indeed, the need for food and clothing is at
least as pressing and ubiquitous as health care. By the government’s logic,
Congress could legislate as if all citizens were participants in those interstate
markets at all times, and tell them what type of housing, food, and clothing to
consume, and how to pay for them. Cf. R.E. 2048 (noting that government
counsel, when questioned, did not foreclose the possibility that Congress could
require people to buy cars).

This is precisely the sort of limitless reading of the Commerce Clause that
the Supreme Court has foreclosed. So long as the commerce power is “subject to
outer limits,” Lopez, 514 U.S. at 557, it cannot be invoked to justify the imposition
of a cradle-to-grave regulatory regime on all or nearly all individuals in the United

States.
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3. “Cost-shifting” is neither unique to the health care context
nor a basis for departing from fundamental constitutional
precepts.

The government suggests that “cost-shifting” is a “unique” feature that
distinguishes the health care services market from other markets and justifies the
especially intrusive regulation represented by the individual mandate. See Govt.’s
Opening Br. 34-37. But uniqueness is not a talisman that justifies the
government’s use of unconstitutional means; if anything, the government’s
repeated emphasis on purported unigueness only underscores its lack of a viable
legal theory. And as noted above, the only thing that is really unique here is
Congress’s unprecedented attempt to use its authority to regulate commerce as a
basis for conscripting people into participating in commerce.

Cost-shifting is certainly not unique to this context. It is an inherent aspect
of many markets due to the frequent availability of “‘backstops’ provided by law,
including bankruptcy protection and other government-funded financial assistance
and services.” R.E. 2055; see also R.E. 2049. On the same rationale, therefore,
the government could require everyone to adopt arguably prudent practices to
protect their financial status, as well as that of their dependents, by, for example:
maintaining minimum levels of life insurance; avoiding risky investments; and not
incurring more than a certain amount of debt. Similarly, because the eventual need

for burial or cremation services is at least as likely as the need for health care, the
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government would evidently assert authority to require everyone to pre-pay for a
coffin or urn, to avoid shifting costs onto the public.

The Supreme Court rejected a similar cost-shifting and insurance rationale in
Lopez and Morrison. In Lopez, the government argued that Congress could
regulate violent crime under the commerce power because “the costs of violent
crime are substantial, and, through the mechanism of insurance, those costs are
spread throughout the population.” 514 U.S. at 563—64. The Court reasoned that
under this cost-shifting and insurance rationale, “Congress could regulate not only
all violent crime, but all activities that might lead to violent crime, regardless of
how tenuously they relate to interstate commerce.” Id. at 564. Morrison similarly
rejected the government’s argument that gender-motivated violence affects
interstate commerce by, among other things, “increasing medical and other costs.”
529 U.S. at 615.

The cost-shifting and insurance rationale is even weaker here insofar as the
government would apply it to almost all Americans solely for being alive, not only
to people who engage in specific targeted activities. And unlike violent crime, the
cost-shifting problem is also of Congress’s making — Congress made the decision
to guarantee free healthcare to uninsured individuals through the Emergency
Medical Treatment and Active Labor Act (EMTALA), 42 U.S.C. § 1395dd. It is

absurd for the government to argue that Congress’s decision to make healthcare
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available for free gives it authority to force everyone to pre-pay for that service
(regardless of whether they ever use or want it).:

For that reason, the Government’s repeated citation of Justice Kennedy’s
Lopez concurrence for