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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MAYOR AND CITY COUNCIL OF BALTIMORE,
Plaintiff,
V.

ALEX M. AZAR ll, in his official capacity as the
Secretary of Health and Human Services; UNITED
STATES DEPARTMENT OF HEALTH AND HUMAN
SERVICES; DIANE FOLEY, M.D., in her official
capacity as the Deputy Assistant Secretary, Office
Population Affairs; OFFICE OF POPULATION
AFFAIRS,

Defendants

Case No. 1:19-cv-01103

PLAINTIFF'S OPPOSITION TO DEFENDANTS’ MOTION FOR A STAY OF
PROCEEEDINGS PENDING APPEAL
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INTRODUCTION

A stay of proceedings is unwarranted in this cAsgtay would harm not only Baltimore
but millions of low income men, women, and adolessén the United States, by delaying the
Rule’s vacatur. At the same time, Defendants atimaitthe remaining issues are purely legal,
they anticipate no discovery and no trial, and thélysuffer no prejudice if this case proceeds.
As for judicial resources, this Court’s resolutmiithe case would likely save resources. If this
Court ultimately rules in Baltimore’s favor aftédret interlocutory appeal concludes, resolution of
Defendants’ interlocutory appeal will haneaximizedhe waste of judicial and party resources,
not minimized it. And as Defendants have argueshlving the interlocutory appeal from the
preliminary injunction will be “a potentially lengy appeal processBaltimore v. AzarNo. 19-
1614, Appellants’ Resp. Emergency Mot. for Rec&rsBancat 1 (4th Cir. June 10, 2019),
ECF 35 (Baltimore II'). Millions of people and over twenty States—notention
Baltimore—are suffering irreparably right now. Eviethe stay would actually conserve judicial
resources while the appeal is pending—which it wowt—these concerns far outweigh any
limited resource savings. The Court should denybDadnts’ motion.

ARGUMENT
I. Stays Are The Exception, Not the Rule

Stays pending interlocutory appeals are disfavdge@David G. Knibb,Fed. Court of
Appeals Manuag 5:6 (6th ed. 2018) (discussingd Z92(b) appeals). “The presumption is against
a stay, and even if one is ordered, it may be dichio matters that could interfere with the
appeal.”ld. “By requiring that a stay be specifically order&@bngress intended to avoid
unnecessary delaydd. (citing S. Rep. No. 85-2434, 1958 WL 3723 (1958pnly in the most
extraordinary circumstances . . . may federal coalpistain from exercising jurisdiction in order

to avoid piecemeal litigationGordon v. Luksch887 F.2d 496, 497 (4th Cir. 1989) (discussing
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abstention). There is a “heavy presumption favotireggexercise of jurisdictionNew Beckley
Min. Corp. v. Int'l Union, United Mine Workers oftA 946 F.2d 1072, 1074 (4th Cir. 1991).
Courts of appeals “have repeatedly admonisheddistyurts not to delay trial preparation to
await an interim ruling on a preliminary injunctiérCalifornia v. Azar 911 F.3d 558, 583 (9th
Cir. 2018).

When courts determine the appropriateness of gggpoceedings in a given case, three
factors must be taken into account: (1) the intaregidicial economy; (2) the hardship to the
moving party if the action is not stayed; and (& potential damage or prejudice to the non-
moving partyInt’| Refugee Assistance Project v. Tru8@3 F.Supp.3d 726, 731 (D. Md. 2018).
“The party seeking a stay must justify it by clead convincing circumstances outweighing
potential harm to the party against whom it is apee.” Williford v. Armstrong World Indus.,
Inc., 715 F.2d 124, 127 (4th Cir. 1983). The movangtbahe burden of establishing its need”
for a stay and does not enjoy an automatic stayraght.Clinton v. Jones520 U.S. 681, 708
(1997). The burden is heightened when a stay witlrk damage” to another partyandis v. N.
Am. Co, 299 U.S. 248, 255 (1936).

II. The Court Should Deny the Stay Motion
A. The Balance of Hardships Tips Decisively Against Stay

1. Baltimore suffers irreparable harm from everynmemt’'s delay in the resolution of this
case. On May 30, this Court issued a preliminajyniction to protect Baltimore from the
implementation of the Rule. Op. & Order (D. Md. M2y, 2019), ECF 43 & 4B@ltimore |).

But without explanation or opinion, and over a vigas dissent, a divided Fourth Circuit panel
stayed the injunctiorBaltimore II, Order, ECF 24. Every day that the Rule remaireffiect
increases not only federal funds foregone, but tiiedikelihood of clinic closures and the

resulting loss of medical services available taiBare City residentssee Baltimore,IOp. at
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24, ECF 43, increasing unwanted pregnancies (ingduicten pregnancies), abortions, and
untreated STDs, among other adverse health imddct®ecl. Martha Bailey at 19, ECF 11-2;
id., Decl. Kathryn Kost at 18, ECF 118, Decl. Claire D. Brindis at 21-22, ECF 11id.,
Decl. of Charlotte Hager at 6, ECF 11-7.

Because Baltimore is suffering serious, ongoirmgp@rable harm as a result of the Rule,
there is much more than a “fair possibility of hafmom a stay of proceedingkandis 299 U.S.
at 254-55 (“even a fair possibility” of such hareguires Defendants to “make out a clear case
of hardship or inequity in being required to gonfard”). Because Baltimore cannot ethically
comply with the Rule, it is currently spendingawn money to provide family planning services
in accordance with the 2000 Title X Rules. Baltiemtg doing so because, although Defendants
told the Fourth Circuit on July 12 that “Maryland..is now the only place where the Rule is not
in effect,” Baltimore II, Defs.” Resp. Opp’n to Mot. for Rehign Bancat 5,ECF 35, three days
later, HHS told Maryland and all other grantees th#dS shall now require compliance with
the Final Rule.” Letter from Diane Foley to Offio€ Population Affairs (July 15, 2019)
(attached as Exhibit A). Meanwhile, other provideserving patients who will ultimately fall
back on care from Baltimore as a provider of lasbrt, are left to either divert funds from other
critical services, provide unethical Title X cameno Title X care at all. Every day that these
providers engage in the directive and coercive selimg required by the Rule erodes the trust of
potential Baltimore patients. Every missed diagshosicancer or sexually transmitted infection,
and every unintended pregnancy resulting fromakbk of family planning services, is a unique
and irreparable harm. As the Fourth Circuit has h&the human aspects of the needs of a

plaintiff in declining health” are “[0]f particulasignificance in balancing the competing
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interests” in a stay of proceedin@illiford, 715 F.2d at 127-28. The longer this state ofiraffa
continues, the greater the hatm.

2. Millions of men, women, and adolescents natialevalso stand to suffer from this
Court’s delay. If this Court enters final judgméat Baltimore on any one of its Administrative
Procedure Act claims, the Court “shall” hold theld®Runlawful and set it aside, 5 U.S.C.A. § 706
(2), resulting in vacatur and removal from the Cotleederal Regulations. Vacatur would
protect men, women, and children nationwide, a$ agehational networks of Title X clinics,
such as the National Family Planning and Reprodedtiealth Association, and Planned
Parenthood Federation of America, both of whichehasserted that they too are being
irreparably harmed in other lawsuitSeePIs.-Appellees’ Answering Br. at 43-48at’| Family
Planning & Reprod. Health Ass’'n v. Az@th Cir. No. 19-35394), 2019 WL 2902643; PlIs.-
Appellees’ Answering Br. at 51-5@regon v. Azaf9th Cir. No. 19-35386), 2019 WL 2902639.

3. Defendants will suffer no prejudice at all fraontinuing to litigate this case in the
normal course. Defendants concede that they dami@ipate this case will involve discovery or

a trial and indeed affirmatively argue that theiessin this case are purely legaltimore I,

1 On appeal Defendants claimed that a Maryland t&takdd. Code. Ann., Health-Gen. § 13-
3402 (2019), will provide state funding to makefopTitle X funding withheld because of the
Rule.Baltimore I, Defs.” Resp. Opp’n Reh’En Bancat 7-8,ECF 35. But Defendants are
wrong for three reasonBirst, because a 12-month gap must separate a Marylandatory
appropriations’ enactment and its appearance ibulget, the statute does not apply until FY
2021 (beginning July, 2020), Op. Md. Att'y Gehetter to Director, Dep’t of Fiscal Services
(Jan. 13, 1994) (mandatory appropriations mustelacted before July 1 of the fiscal year
which precedes the fiscal [yeaq which the requirement applies”) (emphasis addash also
id., Letter to Delegate Leopol@pr. 6, 2005) ] etter to Delegate Leopoldar. 18, 2005); Op.
Att'y Gen., Letter to Director, Dep’t of Fiscal Servicédan. 13, 1994) (all attached as Exhibit
B). Secondthe mandate only requires a Governoprimposethe funding—the Governor can
choose to veto such appropriations by line-iteegMd. Const. art. 1l § 17; art. lll 8 52(2), (8);
Panitz v. Comptroller of the Treasur332 A.2d 891, 893-95 (Md. 1967hird, the statute
provides that the Governor must only propose thewsmof funding that Maryland received in
Title X funds during the prior year (from July 202020) which in this case will likely be zero.
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Defs.” Memo. Supp. Mot. Stay Proceedings at 7, BZH (“Defs.’ Stay Br.”). The bare
requirement that a party brief purely legal isswmes district court is not a harm at all, and
certainly not the kind of severe hardship that wWoumérrant a stay. Defendants ignore the
Supreme Court’s straightforward holding that, whéese is “even a fair possibility” of damage
to Baltimore, Defendants, as the moving party, “timake outa clear case of hardship or
inequityin being required to go forwardandis 299 U.S. at 254-55 (emphasis added).
Defendants have not evateged“hardship” or “inequity” if this case proceedsiig ordinary
course to final resolution on the merits. Nor caidy. Defendants have repeatedly represented
to this and other courts thiteyare harmed by “uncertainty” and “confusion” abché ultimate
fate of the ruleSee, e.gBaltimore | Defs.” Memo. Supp. Mot. Stay Prelim. Inj. at 8-ECF
49-1. The quickest—and indeed only—way to cure hiaatn is for this lawsuit to proceed
toward final resolution.

4. Defendants’ assertion that Baltimore is necdgaanharmed by delay because the
Court of Appeals stayed the preliminary injuncti@®fs.” Stay Br. at 7, is nonsense. The panel
order—again, issued without opinion—says nothingualits rationale or how it balanced the
preliminary injunction factors in this case. Pegdimow and ripe for decision is Baltimore’s
Emergency Petition for En Banc Review of the panéécision to stay this Court’s injunction.

See Baltimore |IMot. For Reh’g, ECF 27-1; Defs.” Resp. Opp. RelE§F 36; Reply Supp.

Reh'g, ECF 43.
B. Staying the Case In Favor of Defendants’ Meritlestterlocutory
Appeal Will Maximize The Waste of Judicial Resourcs, Not
Minimize It

1. If this Court rules in Baltimore’s favor @myissue at summary judgment, Defendants’
interlocutory appeal of the preliminary injunctiall have been a costly sideshow. And that is

overwhelmingly likely to happen. A stay pending thsults of that interlocutory appeal—
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through briefing possibly all the way to the Unitethtes Supreme Court—would therefore
maximizethe waste of judicial and party resources in thise, not minimize them. If this Court
reaches final judgment before the interlocutoryesgbjs resolved, it is likely to save judicial
resources by mooting the wasteful interlocutoryesppBecause the outcome of the appeal of the
preliminary injunction will not control the ultimatoutcome of this case, the interests of judicial
economy—the only justification for this stay offdrey Defendants—would be disserved by
grinding proceedings in this case to a halt whiededdants exhaust their interlocutory appeal of
a preliminary holding concerning a small subsdBaltimore’s claims.

2. For the reasons this Court gave in grantingiBalte’s motion for preliminary
injunction, Baltimore is likely to win the interlatory appeal of this Court’s holding that the
Rule likely violates the Non-Interference Mandated Nondirective Mandates. As this Court
held, the Rule’s limitation on providers’ ability provide appropriate abortion referrals in
particular “reflects a government policy to circuent and ignore the ACA Non-Interference
Mandate, . . . [by] creat[ing] unreasonable basrfer patients to obtain appropriate medical
care, interfering with communications between thggmt and health care provider, and
restricting full disclosure, which violates thergriples of informed consentBaltimore | Op. at
17-18, ECF 43id. (citing AMA Comment 1-3 (expressing “concern][] thiaé proposed changes
... would undermine patients’ access to high-tyiadedical care and information [and]
dangerously interfere with the patient-physiciadatienship and . . . physicians’ ethical
obligations, . . . and jeopardize public healthgimilarly, as this Court acknowledged, the Final
Rule is likely to violate the Nondirective Mandabecause the restrictions on providers’ ability

to refer patients for abortions “are coercive, ‘nondirective,” as is “[rlequiring providers to
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refer a patient to prenatal health care even whempatient has expressly stated that she does not
want prenatal careld. at 20.

3. Baltimore isalso likely to win at summary judgment on several claithat will not be
affected by the resolution of the interlocutory egb Eight of Baltimore’s ten claims are not
even under consideration by the Fourth Circuitluding its claims that the Rule is (1) arbitrary
and capricious because inadequately justified, €gUnCompl. 1Y 203-16, ECF 1; (2) arbitrary
and capricious because it is objectively unreasen&ount VIII, Compl. 1§ 217-21; and (3)
invalid because it was issued in violation of pahwr@l requirements, Count 1X, Compl. Y 222-
31, as well asll of Baltimore’s constitutional claims.

3.a. The interlocutory appeal will have no impagcttlee central questions at issue in the
arbitrary and capricious claim. As this Court atheaoted, the agency cannot relyiRuastto
defend its arbitrary and capricious claim:

[S]imply because the Supreme Court in Rust fouadl tiire then-Secretary had amply

justified the change in interpretation with a reesib analysis, does not mean that the

current Secretary has also done so. The ensuimgekan the societal landscape and in
the law over the past 30 years means that HHS taelyoon the same justifications as it

did in 1988.

Baltimore | Op. at 17-18. Instead, Baltimore is likely to seed in showing that the Rule is
arbitrary and capricious because HHS: (1) nowhgpéa@s why the current regulations are
inadequate for compliance with § 1008 and prodacesvidence of misuse of funds over the
pasthalf-centuryand fails to explain the adoption of a rule thia¢atly contradicts prior agency
conclusions of fact and lawge FCC v. Fox Television Stations, J&&6 U.S. 502, 515 (2009);
(2) fails to take into account the “serious relamuterests” created by the previous policy for

which it is required to provide an even “more detajustification” than would suffice for a new

policy created on a blank slasge, e.g.Encino Motorcars136 S. Ct. at 2126:0x Television
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556 U.S. at 515; (3) drastically underestimatesctists of the new policy and the number of
sites that will be affectedompare84 Fed. Reg. 7,78%\ith, e.g, Planned Parenthood

Federation of America Comment at 32, HHS-OS-201@88009884 1 http://bit.ly/2Dg5UY| and

(4) failed to consider any of the serious harmgublic health that the Rule will cause, as
explained by the country’'s leading medical groge®, e.g.American Medical Association,

HHS-0S-2018-0008-17973Bttp://bit.ly/2Zexyyi American College of Obstetricians and

Gynecologists, HHS-0S-2018-0008-1793B@p://bit.ly/2ZJIEDt; American College of

Physicians, HHS-OS-2018-0008-1844080ps://bit.ly/2Yd6]Cs American Academy of Family

Physicians, HHS-OS-2018-0008-102966ps://bit.ly/2SEI2VQ American Academy of

Nursing, HHS-0S-2018-0008-106624tps://bit.ly/2Yd60pK American Academy of Pediatrics,

HHS-0S-2018-0008-18158Bttps://bit.ly/320Ld0j Planned Parenthood Federation of

America, HHS-0OS-2018-0008-198841tp://bit.ly/2Dg5UY1 A stay of proceedings pending an

appeal that will have no impact on the ultimatecoate of this claim simply delays an orderly
and timely resolution of this matter.

3.b. Nor will the interlocutory appeal impact Babre’s other claims, on which
Baltimore is also likely to succeed. To take onareple, the Rule likely requires remand to the
agency because HHS failed to hold open the competdd long enough to ensure meaningful
public participation in the rulemaking. As has bmeoclear now that the Administrative Record
has been produced, HHS engaged in massive prot¢adegalarities—including omitting the
Rule from the Unified Regulatory Agenda, failingegngage in any meaningful public outreach
prior to issuing the Rule, and fast-tracking thdeRtirough OMB in only two week§eeHHS-

0S-2018-0008-20443nitp://bit.ly/2JJiF1h(letter from Sens. Hassan and Harris cataloguing

procedural irregularities). Defendants have argemdnsively that regulated parties failed to
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raise the Non-Interference Mandate during the rakeng and therefore their challenges under
that provision are waivedkE.g., Defs.” Stay Br at 4. But numerous parties toldFtHat the

public needed more than the 60-day comment peoiaavestigate HHS’s statutory authority to

issue the Rule in light of the fact that partied ha way of knowing in advance of the comment
period that the Rule was about to be iss@=sHHS-0S-2018-0008-204437,

http://bit.ly/2JJiF1h The Rule’s severe procedural irregularities &y to warrant vacatur and

a remand to the agency to open a new comment period

3.c. Baltimore also brought other statutory andstitutional claims that are likely to
succeed at summary judgment. At minimum, ther@is/ay to know their strength because the
Court has had no briefing and argument with resfmeany of those claims. That Baltimore did
not move for preliminary injunctive relief on all its claims is not evidence of their likelihood
of successseeDefs.’” Stay Br. at 5, especially where, as herdtiBare won a preliminary
injunction on the basis of two of the three claitisrought.

4. The interlocutory appeal will not even defindly settle the claims thatein front of
the Fourth Circuit because these claims are besegldd only in the context of this Court’s
grant of a preliminarynjunction. For example, the issue of waiver of H@ninterference
Mandate could be impacted after full review of Aoministrative Record. That Record—which
Defendants did not file untdfter their appeal of the court’s preliminary injunctiorder to the
Fourth Circuit,Baltimore | ECF No. 57—reveals HHS’s actual knowledge andieikp

consideration of the Non-Interference Mandate dutire rulemaking process.

2 A file titled README.txt (Attached as Exhibit Cxplained where to find “studies that HHS
consulted upon to develop and draft the final fuléat list, in turn included the Non-
Interference Mandate (i.e. ACA1%54) and the Nondirective Mandate in the 1996
Appropriations Act.
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5. Finally, Defendants note that a pending appeatd not ‘settle every question of law’
to justify a stay,” Defs.” Stay Br. at 5 (quotihgndis 299 U.S. at 256), but ignore thandis
Court’s holding that a stay of proceedings pendipgeal of even a potentially relevant ruling
exceeded the “limits of fair discretion” in thatsea with the Court emphasizing that “the burden
of making out the justice and wisdom of a deparftom the beaten track lay heavily on” the
movants for a stay. 299 U.S. at 256-Béfendants have not come close to carrying thetdu
here.

CONCLUSION
For the reasons set forth above, Baltimore respiéctequests that the court deny

Defendants’ Motion for Stay of Proceedings Pendipgeal.

10



Case 1:19-cv-01103-RDB Document 63 Filed 07/31/19 Page 12 of 13

Dated: July 31, 2019

Andre M. Davis #00362
City Solicitor

Suzanne Sangree #26130
Senior Counsel for Public Safety &
Director of Affirmative Litigation

CITY OF BALTIMORE
DEPARTMENT OFLAW
City Hall, Room 109
100 N. Holliday Street
Baltimore, MD 21202
443-388-2190
andre.davis@baltimorecity.gov
suzanne.sangree2@baltimorecity.gov

Priscilla J. Smithigro hac vice

Faren M. Tanggro hac vice

REPRODUCTIVERIGHTS &
JUSTICEPROJECT

Y ALE LAW SCHOOL

319 Sterling Place

Brooklyn, NY 11238

priscilla.smith@ylsclinics.org

127 Wall Street

New Haven, CT

faren.tang@ylsclinics.org

Stephanie Totigro hac vicg
LAWYERING PROJECT

25 Broadway, FI. 9

New York, NY 10004
646-490-1083
stoti@lawyeringproject.org

Respectfully submitted,

ARNOLD & PORTER
KAYE SCHOLER LLP

By: /s/ Andrew Tutt
Andrew T. Tutt pro hac vicg
Drew A. Harker pro hac vicg
ARNOLD & PORTER

KAYE SCHOLERLLP
601 Massachusetts Ave., NW
Washington, DC 20001
(202) 942-5000
(202) 942-5999 (fax)
andrew.tutt@arnoldporter.com
drew.harker@arnoldporter.com

Marisa A. White pro hac vice
ARNOLD & PORTER
KAYE SCHOLERLLP
250 West 55th Street
New York, NY 10019
(212) 836-8000
(303) 836-8689 (fax)
marisa.white @arnoldporter.com

Counsel for Mayor and City Council of Baltimore
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CERTIFICATE OF SERVICE

| certify that on July 31, 2019, | filed the foregg with the Clerk of the Court using the
ECF System which will send notification of suclinig to the registered participants identified
on the Notice of Electronic Filing.

/s/ Andrew Tutt
Andrew T. Tutt
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From: Foley, Diane (HHS/OASH) <Diane.Foley@hhs.gov>
Sent: Monday, July 15, 2019 4:05 PM

To: OS OPHS OPA (OPHS) <OPA@hhs.gov>

Subject: 2019 Title X Final Rule

Good afternoon,

We are looking forward to the next few days together. | am hoping to have the opportunity to meet
most of you throughout the course of the meeting and hear firsthand about the excellent services you
are providing to the clients in your project areas.

We are aware that many of you have been frustrated with the lack of guidance given to you regarding
the 2019 Title X Final Rule that was posted earlier this year. The timing of the national grantee meeting
will allow us to provide direction to you as well as hopefully answer your questions face to face rather
than over the phone or on a webinar.

Attached please find the statement approved by HHS today. This will be explained in more detail during

the national grantee meeting. We look forward to working with you to continue to provide quality
family planning services to those clients who need it.

Sincerely,

Diane Foley MD, FAAP

Deputy Assistant Secretary

Office of Population Affairs

Office of the Assistant Secretary for Health/HHS

Phone: 240-453-2826 (office-direct)
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Compliance With Statutory Program Integrity Requirements

Earlier this year, district courts in California, Maryland, Oregon, and Washington issued
preliminary injunctions preventing the U.S. Department of Health and Human Services
(HHS) from enforcing the March 2019 Final Rule, titled Compliance With Statutory
Program Integrity Requirements. Among other things, the Final Rule ensures statutory
compliance with Section 1008 of Title X, which states, “None of the funds appropriated
under this title shall be used in programs where abortion is a method of family
planning.”

Motions panels in the Fourth and Ninth Circuit stayed the injunctions, but plaintiffs in the
Ninth Circuit cases filed motions for an administrative stay of the Ninth Circuit’s stay
order. OnJuly 11, 2019, an en banc panel of the Ninth Circuit denied those requests for
an administrative stay and made clear that the order staying the injunctions remained in
effect. By denying those motions, the en banc Ninth Circuit—along with the Fourth
Circuit and a federal district court in Maine that recently denied another motion for a
preliminary injunction—has made clear that HHS may begin enforcing the Final Rule.
Consistent with those rulings, HHS shall now require compliance with the Final Rule.

As set forth in the Final Rule, compliance with the physical-separation requirements in
the Final Rule is required by March 4, 2020, and the Rule’s grant-application criteria will
apply to the next competitive- or continuation-award applications due after July 2,

2019. The Final Rule established that compliance with the financial-separation
requirements, and certain reporting, assurance, and provision-of-service requirements,
was required by July 2, 2019. All other requirements were set to take effect on May 3,
2019, but the prior preliminary injunctions, including two nationwide injunctions,
prevented HHS from enforcing those provisions.

Compliance with the requirements of the Final Rule, except for the physical-separation
requirements, is therefore required as of Monday, July 15, 2019.
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Exhibit B



Case 1:19-cv-01103-RDB Document 63-2 Filed 07/31/19 Page 2 of 15

J. JOSEPH CURRAN, JR.
ATTORNEY GENERAL

RALPH S. TYLER
DEPUTY ATTORNEY GENERAL

ROBERT A. ZARNOCH
ASSISTANT ATTORNEY GENERAL
COUNSEL TO THE GENERAL ASSEMBLY

RICHARD E. ISRAEL
KATHRYN M. ROWE
ASSISTANT ATTORNEYS GENERAL

THE ATTORNEY GENERAL
OF MARYLAND

OFFICE OF
COUNSEL TO THE GENERAL ASSEMBLY
104 LEGistATIVE SERVICES BUILDING
90 State CiRCLE
ANNAPOLIS, MAaRYLAND 21401-1991
BaLtimore & LocaL CacLing Area (410) 841-3889
WasHINGTON METROPOLITAN ARea (301) 858-3889
TTY For DeaF - Annarouis, (410) 841-3814 - D.C. MeTro, (301) 858-3814

January 13, 1994

Mr. William S. Ratchford, II, Director
Department of Fiscal Services

90 State Circle

Annapolis, Maryland 21401

Dear Mr. Ratchford:

This is in response to your request for advice of counsel
concerning a mandated appropriation. In your letter, you asked
if a 1992 law requires the Governor to include an appropriation
for the State Reserve Fund in the Budget for Fiscal Year 1995.
Although it has been suggested that the Governor could satisfy
the requirement of the 1992 law by proposing a deficiency
appropriation for Fiscal Year 1994, it is my view that that 1992
law clearly requires that the appropriation be included in the
Budget for Fiscal Year 1995.

In 1978 the Executive Budget Amendment of the State
Constitution was amended to allow the General Assembly to enact
legislation requiring the Governor to include a minimum level of
funding for a program in a future budget. Md. Const., Art. III,
Sec. 52(11) and (12). Such a law must have been enacted before
July 1 of the fiscal year which preceeds the fiscal to which the
requirement applies. This office has understood that such a law
must prescribe a dollar amount or an objective basis from which a
level of funding can easily be computed. 64 Opinions of the
Attorney General 108, 110 (1980). It has also been understood
that the requirement that the Governor include an appropriation
in the Budget does not preclude the General Assembly from
exercising 1its constitutional power to strike or reduce the
amount. 64 Opinions of the Attorney General 45, 50 (1980).
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In the 1992 regular session the General Assembly enacted the
Budget Reconciliation Act for Fiscal Year 1993. Ch. 269, Laws of
Maryland, 1992. Section 12(b) of this law provided, as follows:

"For Fiscal Year 1995 only, the Governor shall include an
appropriation to the Revenue Stabilization Account of the State
Reserve Fund established under §7-311 of the State Finance and
Procurement Article, in an amount equivalent to the unappropriated
general fund surplus as of June 30, 1993, including any revenues
derived from the sales and use tax collected from out-of-state
vendors for mail-order purchases made by consumers in the State
(commonly referred to as National Bellas Hess sales). The amount
appropriated under this section shall be in addition to any amount
required to be appropriated under §7-311 of the State Finance and
Procurement Article."

This provision of law took effect June 1, 1992. Sec. 38. Thus,
this provision was enacted before July 1 of the Fiscal Year
(1994) preceding the fiscal year to which it applies, i.e.
1995. Moreover, it specifically provides that the appropriation

is to be made "for Fiscal Year 1995 only." Finally, it
prescribes an objective basis from which the amount may be
computed. Accordingly, there can be no doubt that it mandates

the Governor to include the requisite amount in the Budget for
Fiscal Year 1995. This requirement would not be satisfied if the
requisite amount were included as a deficiency appropriation for
Fiscal Year 1994.

Very truly yours,

Richard E. Israel
Assistant Attorney General

REI:ss
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April 6, 2005

The Honorable John R. Leopold
213 Lowe House Office Building
Annapolis, Maryland 21401-1991

Dear Delegate Leopold:

I write to provide clarification of my letter of March 18, 2005 regarding House Bill
1015. The March 18 letter addressed, in part, the issue of when certain reimbursements from
the State to the counties would be required under Tax Property Article § 9-104(a-1). The
letter correctly noted that “HB 1015 would not require the Governor to include . . . funds as
a deficiency appropriation in the Budget Bill now under consideration.” However, the last
sentence of the letter stated that “The deficiency appropriation would be in the fiscal year
2007 Budget Bill presented in January, 2006.” That language may have created the
impression that the deficiency appropriation would constitute a mandated appropriation for
fiscal year 2006 under Article I1I, § 52(11) of the Constitution. Under § 52(11) the General
Assembly may only mandate spending “by a law which will be in effect during the fiscal year
covered by the Budget and which was enacted before July 1 of the fiscal year prior to that
date ...”. A deficiency appropriation proposed in the Fiscal Year 2007 Budget Bill would
‘be designed to provide an appropriation in the Fiscal Year 2006 Budget, i.e., the Budget now
under consideration. Under § 52(11), the General Assembly could not mandate that
appropriation for Fiscal Year 2006 through a law enacted this Session. Thus, although the
Governor may provide for a deficiency appropriation meeting the obligations of HB 1015 for
Fiscal Year 2006 in the Fiscal Year 2007 Budget Bill, he is not be obligated to do so.

Sincerely,

Bonnie A. Kirkland
Assistant Attorney General

104 LEGISLATIVE SERVICES Bun_nmc - 90 StatR CIRCLE + ANNAPOLIS, MARYLAND 21401-1991
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March 18, 2005

The Honorable John R. Leopold
213 Lowe House Office Building
Annapolis, Maryland 21401-1991

Dear Delegate Leopold:

You have requested advice concerning the application of Tax-Property Article(TP),
§ 9-104(a-1) to House Bill 1015, as amended by the Ways and Means Committee.
Specifically, you have asked whether current § 9-104(a-1)(3) amounts to a funding mandate
under the Maryland Constitution, Article III, § 52, and, if so, when the required
reimbursement from the State to the counties would be effective.

House Bill 1015, as amended by the Ways and Means Committee, in part, alters the
definition of “total real property tax” so as to modify the application of the limitation on the
assessed value of a dwelling used for calculating the homestead property tax credit under TP,
§ 9-105. The effect of this change will be to increase, in some cases, the property tax credits

granted by the counties.

Tax - Property (TP),§ 9-104(a-1) provides

(1) The homeowners’ tax credit under this section is a State-funded
program.

(2)  Itis the intent of the General Assembly that:

(i)  the State shall appropriate sufficient funds to reimburse the full amount
of tax credits granted under this section; and '

(i)  the State, and not the local governments, shall bear the burden of any
insufficiency of funds to fully reimburse the counties for property tax
credits under this section.

(3)  For any fiscal year, if State appropriations for reimbursement of tax
credits under this section do not provide sufficient funds to fully
reimburse the counties for tax credits granted under this section, the

104 LEGISLATIVE SERVICES BUILDING - 90 STATE CIRCLE - ANNAPOLIS, MARYLAND 214011991
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Governor shall include in the budget bill for the next fiscal year a
deficiency appropriation to provide the additional funds to fully

reimburse the counties.

Under the Executive Budget Amendment, the General Assembly may enact legislation
which requires the Governor to include a level of funding for a program. Md. Const., Art.
I, Sec. 52(11) and (12). However, the legislation must prescribe a dollar amount or
objective basis from which the level of funding may be computed. 65 Opinions of the
Attorney General 108, 110 (1980). Moreover, the legislation can apply to a particular fiscal
year only if it was enacted before July 1 of the preceding fiscal year. See Sec. 52(11) and

(12).

As the annual Budget Bill is considered before the property tax rate is even levied, the
initial appropriation to reimburse the counties for the credit is necessarily an estimate.
However, once the rate is levied, the individual tax bills are computed and the credit is
applied, it can be determined whether the funds appropriated are sufficient to reimburse the
counties for their loss of revenue. Ifthere are insufficient funds, this can only be addressed
in a deficiency appropriation. As the Governor’s authority to include a deficiency
appropriation in the Budget can be implied from his general responsibility for the States
finances under the Budget Amendment, the limitations of that amendment are equally
applicable, including the provision on mandated appropriations. Thus, because the level of
funding needed to fully reimburse the counties can be determined with exactitude from
objective criteria , it is my view that TP, § 9-104(a-1)(3) amounts to a funding mandate.

House Bill 1015 has an effective date of June 1, 2005, and applies to all taxable years
beginning after June 30,2005. Thus, it will apply during fiscal year 2006. If the appropriation
for fiscal year 2006 is determined to be insufficient, under TP, § 9-104(a-1), HB 1015 would
not require the Governor to include the needed funds as a deficiency appropriation in the
Budget Bill now under consideration. This is so because the deficiency appropriation would
be for fiscal year 2006, which begins July 1, 2005, and the bill would not have been enacted
prior to July 1 of the preceding fiscal year, i.e. before July 1, 2004. The deficiency
appropriation would be in the fiscal year 2007 Budget Bill presented in January, 2006.
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Sincerely, o
—__:“) . ¢ I'_ - I N jz‘ } (_____ﬁ\:
= =N M‘(l' qu,& L) A _}_3,(,/" d
Bonnie A. Kirkland b

Assistant Attorney General
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ASSISTANT ATTORNEY GENERAL

OFFICE OF COUNSEL TO THE GENERAL ASSEMBLY

April 3,2019

The Honorable Lawrence J. Hogan, Jr.
Governor of Maryland

State House

100 State Circle

Annapolis, Maryland 21401

RE: House Bill 1407, “Budget Reconciliation and Financing Act of 2019”

Dear Governor Hogan:

We have reviewed and hereby approve for constitutionality and legal sufficiency
House Bill 1407, “Budget Reconciliation and Financing Act of 2019” (“BRFA”). While
we approve the bill, we write to address three provisions that we believe raise concerns
under the State Constitution’s one subject requirement. Two of the provisions involve
funding mandates, and although they do not result in any increase in State expenditures,
we believe their inclusion in the BRFA is questionable. Moreover, to the extent that one
of those provisions mandates a deficiency appropriation, we caution that mandating
funding through a deficiency appropriation may be inconsistent with Article I11, § 52. The
third provision, which adds a notice requirement for certain projects to be included in the
State’s Consolidated Transportation Program (“CTP”), has only a tenuous connection to
the State budget.

Though ‘it is our view that these provisions are not clearly unconstitutional, we
recommend that the General Assembly reenact the provisions next session to cure any
potential constitutional defect.! If these provisions were challenged and a court were to
find any of them unconstitutional, it is our view that each of the provisions would be
severable from the remainder of the bill.

' Weapply a “not clearly unconstitutional” 'sta_ndard of review for the bill review process.
71 Opinions of the Attorney General 266, 272 n.11 (1986).

104 LEGISLATIVE SERVICES BUILDING - 9O STATE CIRCLE * ANNAPOLIS, MARYLAND 2140I-1991
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The One Subject Requirement

Article III, § 29 of the Maryland Constitution provides, in relevant part, that “every
Law enacted by the General Assembly shall embrace but one subject.” This constitutional
provision traditionally has been given a “liberal” reading so as not to interfere with or
impede legislative action. MCEA v. State, 346 Md. 1, 13 (1997). At the same time, the
liberal reading of the one subject requirement was “never intended to render the
Constitutional requirement meaningless ... .” Delmarva Power v. PSC, 371 Md. 356, 369

(2002).

Generally speaking, an act meets the one subject requirement if its provisions are
“germane” to the same subject matter. Migdal v. State, 358 Md. 308, 317 (2000); Porten
Sullivan Corp. v. State, 318 Md. 387, 407 (1990). In this context, “germane” means “in
close relationship, appropriate, relative, [or] pertinent.” /d. Two matters can be regarded
as a single subject because of a direct connection between them or because they each have
a direct connection to a broader common subject. For purposes of assessing how closely
connected and interdependent the provisions of a bill may be, the “notions of connection
and interdependence may vary with the scope of the legislation involved.” MCEA, 346
Md. at 14 (quoting Porten Sullivan, 318 Md. at 407). Moreover, “a measure that begins
life as a comprehensive one, and then has additional details inserted may survive a § 29
attack more readily than an originally narrow bill which becomes a very broad one.”
Porten Sullivan, 318 Md. at 407.

When analyzing the BRFA for compliance with the one subject requirement, this
Office “generally has considered whether the various provisions of the bill deal with the
single subject of balancing the budget and adjusting the finances of State and local
government.” Bill Review Letter on Senate Bill 187 of 2018; see also Bill Review Letter
on Senate Bill 172 of 2014 (the purpose of the BRFA is “to balance the State operating
budget and provide for the financing of State and local government”); Letter to William S.
Ratchford, II from AAG Richard E. Israel, April 1, 1993 (“one-subject of adjusting the
finances of State and local government”).

As we noted in our bill review letter on last year’s BRFA:

The BRFA typically includes provisions that enhance revenues
and reduce current and future year expenditures. These
provisions often take the form of fund transfers, the
elimination, reduction, or suspension of mandated spending,
and revenue raising measures. Provisions that reduce revenues
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or increase State expenditures arguably run counter to the
primary purpose of the BRFA, and the inclusion of such
provisions in the BRFA raises constitutional concerns.

Given the historical purpose of the BRFA, we have consistently advised that funding
mandates typically are not an appropriate subject for the BRFA. Bill Review Letter on
House Bill 152 of 2017; Bill review Letter on Senate Bill 172 of 2014; Bill Review Letter
on House Bill 147 of 2005. A BRFA provision that creates a new funding mandate or
increases the amount of an existing mandate is the most difficult to defend, as the effect of
the provision is counter to the primary purpose of the BRFA — to balance the State budget.
Nonetheless, we have recognized that funding mandates are “more defensible” when they
are legislative reactions to a budget action taken by the Executive, either in the Budget Bill
or the BRFA. Bill Review Letter on Senate Bill 187 of 2018; Bill Review letter on House

Bill 152 of 2017.
Provisions in the 2019 BRFA

This year’s BRFA was initiated by the General Assembly in reaction to anticipated
General Fund revenue write-downs following the submission of the Governor’s budget.
The Department of Legislative Services anticipated “a revenue write-down of about
$200 million across fiscal 2019 and 2020.” Fiscal Note on House Bill 1407 of 2019, First
Reader. According to the Department of Legislative Services, a write-down of that
magnitude would “require about $200 million of legislative actions, including $150 million
of structural actions, to attain the Spending Affordability Committee goals.” Id. The actual
revenue write-down reported by the Board of Revenue Estimates amounted to a
$138 million reduction for Fiscal Year 2019 and a $130.5 million reduction for Fiscal Year

2020.

As introduced, the BRFA included provisions that enhance special fund revenues
and authorize certain special fund expenditures for the purpose of offsetting General Fund
cuts; reduce mandated General Fund expenditures; reduce Fiscal Year 2019 General Fund
appropriations; and enhance Fiscal Year 2020 General Fund revenues with certain
projected and unappropriated “nonwithholding income tax revenues” that otherwise would
have been deposited into a special fund.

As noted above, we have identified three provisions in the BRFA that raise concerns
in light of the one subject requirement of Article III, § 29 of the Maryland Constitution,
one of which also raises an issue under Article IT1, § 52 to the extent the provision mandates
a deficiency appropriation.
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Mandated Funding for Cost-of-Living Adjustments in the Fiscal Year 2021 Budget

Under current law, a portion of projected and unappropriated “nonwithholding
income tax revenues” are to be deposited in the Fiscal Responsibility Fund (“FRF”) at the
end of Fiscal Year 2020, and at the end of each subsequent fiscal year, to the extent those
revenues are not needed to support General Fund appropriations or to maintain a balance
in the Revenue Stabilization Account (“RSA”) at or above six percent of estimated General
Fund revenues. State Finance and Procurement Article (“SFP”) § 7-329.2 The Governor
must include in the Budget Bill for the second following fiscal year an appropriation equal
to the amount in the FRF for public school capital projects, including projects at public
institutions of higher education. SFP § 7-330(g) and (j). Thus, the Governor’s budget
submission for Fiscal Year 2022, for example, must include an appropriation for public
school capital projects equal to the amount of nonwithholding income tax revenues, if any,
that were deposited into the FRF at the end of Fiscal Year 2020 pursuant to SFP § 7-329.

The BRFA amends SFP § 6-104(e) so that, for Fiscal Year 2020, a greater share of
projected nonwithholding income tax revenues is credited to the State’s General Fund. The
bill also amends SFP § 7-329 so that the nonwithholding income tax revenues not
distributed to the General Fund are deposited in the FRF, rather than being allocated
between the RSA and the FRF. It is our understanding that projected revenues to the FRF
for Fiscal Year 2020 would decrease modestly as a result of these BREA provisions.

The BRFA also amends SFP §§ 7-329 and 7-330 to provide that any nonwithholding
income tax revenues allocated to the FRF at the end of Fiscal Year 2020 are to be used to
fund a cost-of-living adjustment (“COLA”) of up to 2 percent beginning July 1, 2020,3 for
permanent employees of the Executive Branch of State government who are in certain
bargaining units. Pursuant to new SEP § 7-330(i)(3), the Governor must include in the
Budget Bill submitted at the 2021 session an appropriation equal to the amount distributed

2 The RSA is one of four accounts that make up the State Reserve Fund, SFP § 7-309,
and its purpose is to retain State revenues for future needs and reduce the need for future tax
increases by moderating revenue growth, SFP § 7-311. Certain unappropriated nonwithholding
income tax revenues not needed to support General Fund appropriations are to be deposited into
the RSA until the balance of the RSA equals six percent of the estimated General Fund revenues
for the fiscal year, after which any remaining nonwithholding income tax revenues are to be
allocated between the RSA and the FRF. SFP § 7-329(b) though (d). “Nonwithholding income
tax revenues” represent the State share of income tax quarterly estimated and final payments with
returns made by individuals, SFP § 6-104(a)(1).

3 July 1, 2020, is the start of State Fiscal Year 2021.
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to FRF for the purpose of funding the COLA. The effect of these provisions is that the
General Assembly has, for one year, replaced an existing funding mandate (for public
school projects) with a new funding mandate of a slightly lesser amount (for State
employee COLAs).

Although these provisions, collectively, result in a modest reduction of future
mandated expenditures, the reallocation of funding does not serve the BRFA’s primary
purpose of balancing the State budget. The budget balancing is achieved by the amendment
to SFP § 6-104(¢e), which results in additional estimated revenues accruing to the General
Fund for Fiscal Year 2020. The reallocation of funding to State employee COLAs is
independent of the amendment to SFP § 6-104(e), is not related to any other provision in
the BRFA, and does not itself serve to balance the budget.

As we have noted before, funding mandates in the BRFA are the types of provisions
that are the most difficult to defend. This position “is consistent with one of the underlying
purposes of the one subject rule — to protect the Governor’s veto power.” Bill Review
Letter on House Bill 152 of 2017. We recognize that the new funding mandate for
employee COLAs, however, is more defensible given that it replaces an existing mandate
and does not increase State expenditures. In light of this, it is our view that, although there
is a legitimate question about inclusion of this provisions in the BRFA, the provision
mandating funding for COLAs is not clearly unconstitutional under the one subject
requirement of Article III, § 29.

We also write to comment on the funding mandate to the extent it requires the
Governor to include funding for COLAs in the Fiscal Year 2022 Budget Bill as a deficiency

appropriation for Fiscal Year 2021.

Article III, § 52 requires that the Governor, in January each year, submit to the
General Assembly “a Budget for the next ensuing fiscal year.” § 52(3). The budget “shall
contain a complete plan of proposed expenditures and estimated revenues for said fiscal
year and shall show the estimated surplus or deficit of revenues at the end of the preceding
fiscal year.” Id. The Governor shall submit the budget to the presiding officers of each
House, along with a Budget Bill containing all of the proposed appropriations of the
budget. § 52(5). Thus, in describing the Governor’s constitutional obligation to submit a
budget and a Budget Bill, Article III, § 52 speaks to the budget plan for “the next ensuing
fiscal year.”

Subsections (11) and (12) detail how the Governor is to develop that budget plan.
“For the purpose of making up the Budget, the Governor shall require from the proper State
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officials ... such itemized estimates ... as directed by the Governor. An estimate for a
program required to be funded by a law which will be in effect during the fiscal year
covered by the Budget and which was enacted before July 1 of the fiscal year prior to that
date shall provide a level of funding not less than that prescribed in the law.” § 52(11).
The Governor has broad discretion to revise the spending estimates for State agencies, but
the Governor may not reduce any estimate below the level of funding prescribed by a law
“which will be in effect during the fiscal year covered by the Budget, and which was
enacted before July 1 of the fiscal year prior thereto.” § 52(12).

Based on these provisions, there is a legitimate argument that the Governor’s
constitutional obligation to “include a level of funding not less than that prescribed in ...
law” relates only to the spending estimates for the next fiscal year, and the General
Assembly, therefore, cannot mandate that the Governor include in the budget submission
a minimum level of funding as a deficiency appropriation. We note, however, that there
are cxisting statutory provisions that requirc the Governor to include deficiency
appropriations in the budget under certain circumstances. See, e.g., Tax-Property Article
§ 9-104(b)(3) (requiring a deficiency appropriation to fully reimburse counties for the
homeowners’ tax credit if the initial appropriation is insufficient); Education Article §§ 16-
305(e)(4) and 16-508(d) (requiring a deficiency appropriation under certain circumstances
to support services at community colleges for students enrolled in an English for Speakers
of Other Languages program). Moreover, we recognize that the long accepted practice of
Governors including deficiency appropriations in the Budget Bill is not expressly
authorized by Article III, § 52 but is essentially an implied power derived from the
Governor’s general responsibilities over State finances under that constitutional provision.
As such, it can be reasonably argued that the limitations of the Executive Budget
Amendment, including those involving mandated appropriations, are equally applicable to
this implied authority to provide for deficiency appropriations.

Though we have reservations about the General Assembly’s authority to mandate
funding through a deficiency appropriation, for the above reasons we cannot say the BRFA
provision, to the extent it purports to mandate a deficiency appropriation, is clearly
unconstitutional. However, to address any question about the provision’s constitutional
validity ~ under Article III, § 52 and the one subject requirement of Article III, § 29 — we
recommend that the General Assembly reenact the provision through stand-alone

* We note that the BRFA provision does not contravene the timing restrictions regarding
funding mandates in Article ITI, Sec. 52(11) and (12) because the provision does not mandate
funding in the Fiscal Year 2020 budget.



Case 1:19-cv-01103-RDB Document 63-2 Filed 07/31/19 Page 14 of 15

The Honorable Lawrence J. Hogan, Jr.
April 3, 2019
Page 7

legislation during the 2020 session for the purpose of funding a COLA in Fiscal Year
20223

Town of Forest Heights Local Impact Funding

A conference committee amendment to the BRFA alters the allocation of video
lottery terminal revenues distributed as local impact grants under State Government Article
(*SG”) § 9-1A-31 by requiring the distribution of $120,000 to the Town of Forest Heights.
While this reallocation of funding does not result in any increase in State expenditures, it
does not serve the primary purpose of balancing the State budget. Moreover, it does not
appear to be related to any other provision in the BRFA or to any action taken in the Budget
Bill. While it is our view that the provision is not clearly unconstitutional, we believe its
inclusion in the BRFA is questionable under the one subject rule. Accordingly, we
recommend that the General Assembly reenact this provision through stand-alone
legislation next session.

We also note that, pursuant to Article I1I, § 52(11) and (12) of the Maryland
Constitution, the General Assembly may not mandate an appropriation for the next fiscal
year - i.e., for the fiscal year that is the subject of the budget then under consideration.
Accordingly, the amendments to SG § 9-1A-31 cannot establish a funding mandate for the
next fiscal year, and the Governor, therefore, is not required to provide an appropriation to
support the distribution to the Town of Forest Heights in Fiscal Year 2020, though it is our
view that he may, in his discretion, authorize the distribution.

Certification of Notice Requirement - Consolidated Transportation Program

The third provision, which relates to the State’s Consolidated Transportation
Program (“CTP”), amends Transportation Article § 2-103.1(c)(6) to add an additional
requirement for the inclusion of a major capital project in the construction program of the
CTP. Specifically, it requires that an entity making a request for inclusion of a project
provide a “certification that all members of the legislative delegation of the county in which
the project is located have been notified.”

> Because the balance in the FRF will not be known until after the Fiscal Year 2021
budget is submitted, the FRF fund balance could not serve as a measure for establishing the
prescribed amount of funding for the Fiscal Year 2021 budget submission. This is likely why the
BRFA provision mandates the funding in the Fiscal Year 2022 budget submission as a deficiency
appropriation for Fiscal Year 2021.



Case 1:19-cv-01103-RDB Document 63-2 Filed 07/31/19 Page 15 of 15

The Honorable Lawrence J. Hogan, Jr.
April 3, 2019
Page 8

This provision does not serve the purpose of balancing the budget, and it is not
related to any other provision in the BRFA or action taken on the Budget Bill. There is, of
course, a general connection between the State budget and the BRFA provision in that the
certification of notice requirement relates to projects for which an entity requests State
funding. However, given that the purpose of the provision — to notify legislators of funding
requests — is only indirectly related to the formulation of the budget, we believe the
connection likely is too tenuous to satisfy the Constitution’s one subject requirement.
Accordingly, as with the other provisions highlighted in this letter, we recommend that the
General Assembly reenact it in standalone legislation next session.

Sincerely,

T 5 Tl

Brian E. Frosh
Attorney General

BEF/DWS/kd

cc: The Honorable John C. Wobensmith
Chris Shank
Victoria L. Gruber
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1. README.txt
HHS-0S-2018-000 Public Comments Archive

This DVD set contains an archive of public comments submitted in response to
Notice of Proposed Rule Making, “Compliance with Statutory Program Integrity
Requirements"” Agency/Docket Number: HHS-0S-2018-0008

The submitted comments and their attachments are collated in PDF format, in 44
parts, named "01.pdf" through "44.pdf" in the "data" folder. A new part was
started when the page count reached approximately 10,000 or the file size
reached approximately 500MB, whichever limit came first.

The "master-index" files in the "data" folder contain a list of the comments.
For each comment in the master index, the "Part" column tells you which PDF file
contains the comment, and the "File" column contains a list of comment and any
attachments for this record. To find a comment or attachment, open the correct
PDF file given by the "Part" number and then navigate to the bookmark given by
the "File" column.

"master-index.html" contains hyperlinks in the File column that take you
directly to the correct bookmark in the correct PDF file, if your software is
setup to handle these kinds of links.

A folder called "Studies" includes in a zip file the text of studies that HHS
consulted upon to develop the draft and final rule.

If you received this archive on two DVDs, it is best to copy the "data" folder
from both DVDs to a single workspace folder on your computer or file server, so
you can keep the entire data set in one place.

Frank Divita Jr.

Abt Associates
frank_divita@abtassoc.com

Page 1
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Source Description Citation

Standards of Compliance for Abortion-Related Services i

1 1993 Title X Proposed Rule Family Planning Service Projects, 58 FR 7464 (Feb 5, 1993).

Compliance With Statutory Program Integrity Requirements,
2 12018 Title X Proposed Rule 83 FR 25502 (proposed June 1, 2018) (to be codified at #i2
CFR Part. 59).

The Title X "Gag Rule", 58 FR 7455 (Feb. 5, 1993).

Clinton Memo_The Title X Gag
Rule

4 {2000 Notice

Provision of Abortion-Related Services in Family Planning
Service Projects, 65 FR 41281, 41282 (July 3, 2000).

Title X Requirements by Project Recipients in Selecting

5 |House Joint Resolution Subrecipients, Pub. L. 115-23, April 13, 2017, 131 Stat. §9.

E.O. on Regulatory Planning andE.O. 12866 on Regulatory Planning and Review (September

Review 30, 1993).

7 E.O. on Improving Regulation anfE.O. 13563 on Improving Regulation and Regulatory Review
Regulatory Review (January 18, 2011).

8 |E.O. on Federalism E.O. 13132 on Federalism (August 4, 1999).

9 E.O. on Reducing Regulation angE.O. 13771 on Reducing Regulation and Controlling
Controlling Regulatory Costs Regulatory Costs (January 30, 2017).

10 |E.O. on The Family E.O. 12606 on The Family (Sept. 2, 1987).

| _[FnalRules [ 0000
11 [1971 Title X Regulations 36 FR 18465 (Dec. 15, 1971).
12 {1980 Title X Regulations 45 FR 37436 (Jun. 3, 1980).

Statutory Prohibition on Use of Appropriated Funds in
Programs Where Abortion is a Method of Family Planning;
Standard of Compliance for Family Planning Serviéegects
553 FR 2922 (Feb. 2, 1988).

Standards of Compliance for Abortion-Related Services i

13 (1988 Title X Regulations (FR)

2000 Title X Regulations /

14 Preamble 65 ER 41270 gggnoll)y Planning Services Projects, 65 FR 41270 (July 3,
15 2000 Title X Regulations 59.1- [Standards of Compliance for Abortion-Related Services i
59.12 Family Planning Services Projects, 42 CFR 59.1-59.12.

Compliance With Title X Requirements by Project Recipients

1612016 Title X Regulations in Selecting Subrecipients, 81 FR 91852 (Dec. 19, 2016).

Religious Exemptions and

Accommodations for Coverage
Certain Preventive Services unde
the ACA
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PATIENT PROTECTION AND AFFORDABLE CARE ACT, PL 111-148, March 23,...

PL 111-148, March 23, 2010, 124 Stat 119
UNITED STATES PUBLIC LAWS
111th Congress - Second Session
Convening January 05, 2010

Additions and Deletions are not identified in this database.
Vetoed provisions within tabular material are not displayed
Vetoes are indicated by Fext ;
stricken material by “Fext- .

PL 111—-148 [HR 3590]
March 23, 2010
PATIENT PROTECTION AND AFFORDABLE CARE ACT

An Act Entitled The Patient Protection and Affordable Care Act.
Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
<< 42 USCA § 18001 NOTE >>

(a) SHORT TITLE.--This Act may be cited as the “Patient Protection and Affordable Care Act”.
(b) TABLE OF CONTENTS.--The table of contents of this Act is as follows:

Sec. 1. Short title; table of contents.
TITLE I--QUALITY, AFFORDABLE HEALTH CARE FOR ALL AMERICANS
Subtitle A--Immediate Improvements in Health Care Coverage for All Americans
Sec. 1001. Amendments to the Public Health Service Act.
“PART A--Individual and Group Market Reforms
“SUBPART II--IMPROVING COVERAGE

“Sec. 2711. No lifetime or annual limits.
“Sec. 2712. Prohibition on rescissions.

“Sec. 2713. Coverage of preventive health services.
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PATIENT PROTECTION AND AFFORDABLE CARE ACT, PL 111-148, March 23,...
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1557.

1558.

1559.

1560.

1561.

1562.
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2001.

2002.

2003.

2004.

2005.

2006.

2007.

Shared responsibility for employers.
Reporting of employer health insurance coverage.
Offering of Exchange—participating qualified health plans through cafeteria plans.
Subtitle G--Miscellaneous Provisions
Definitions.
Transparency in government.
Prohibition against discrimination on assisted suicide.
Access to therapies.
Freedom not to participate in Federal health insurance programs.
Equity for certain eligible survivors.
Nondiscrimination.
Protections for employees.
Oversight.
Rules of construction.
Health information technology enrollment standards and protocols.
Conforming amendments.
Sense of the Senate promoting fiscal responsibility.
TITLE II--ROLE OF PUBLIC PROGRAMS
Subtitle A--Improved Access to Medicaid
Medicaid coverage for the lowest income populations.
Income eligibility for nonelderly determined using modified gross income.
Requirement to offer premium assistance for employer-sponsored insurance.
Medicaid coverage for former foster care children.
Payments to territories.
Special adjustment to FMAP determination for certain States recovering from a major disaster.

Medicaid Improvement Fund rescission.
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PATIENT PROTECTION AND AFFORDABLE CARE ACT, PL 111-148, March 23,...

Not later than 30 days after the date of enactment of this Act, the Secretary of Health and Human Services shall publish
on the Internet website of the Department of Health and Human Services, a list of all of the authorities provided to the
Secretary under this Act (and the amendments made by this Act).

*259

<< 42 USCA § 18113 >>
SEC. 1553. PROHIBITION AGAINST DISCRIMINATION ON ASSISTED SUICIDE.

(a) IN GENERAL.--The Federal Government, and any State or local government or health care provider that receives
Federal financial assistance under this Act (or under an amendment made by this Act) or any health plan created under
this Act (or under an amendment made by this Act), may not subject an individual or institutional health care entity to
discrimination on the basis that the entity does not provide any health care item or service furnished for the purpose of
causing, or for the purpose of assisting in causing, the death of any individual, such as by assisted suicide, euthanasia,
or mercy killing.

(b) DEFINITION.--In this section, the term “health care entity” includes an individual physician or other health care
professional, a hospital, a provider-sponsored organization, a health maintenance organization, a health insurance plan,
or any other kind of health care facility, organization, or plan.

(c) CONSTRUCTION AND TREATMENT OF CERTAIN SERVICES.--Nothing in subsection (a) shall be construed
to apply to, or to affect, any limitation relating to--

(1) the withholding or withdrawing of medical treatment or medical care;
(2) the withholding or withdrawing of nutrition or hydration;
(3) abortion; or

(4) the use of an item, good, benefit, or service furnished for the purpose of alleviating pain or discomfort, even if such
use may increase the risk of death, so long as such item, good, benefit, or service is not also furnished for the purpose
of causing, or the purpose of assisting in causing, death, for any reason.

(d) ADMINISTRATION.--The Office for Civil Rights of the Department of Health and Human Services is designated
to receive complaints of discrimination based on this section.

<<42USCA§ 18114 >>

SEC. 1554. ACCESS TO THERAPIES.
Notwithstanding any other provision of this Act, the Secretary of Health and Human Services shall not promulgate any
regulation that--

(1) creates any unreasonable barriers to the ability of individuals to obtain appropriate medical care;
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PATIENT PROTECTION AND AFFORDABLE CARE ACT, PL 111-148, March 23,...
(2) impedes timely access to health care services;
(3) interferes with communications regarding a full range of treatment options between the patient and the provider;

(4) restricts the ability of health care providers to provide full disclosure of all relevant information to patients making
health care decisions;

(5) violates the principles of informed consent and the ethical standards of health care professionals; or

(6) limits the availability of health care treatment for the full duration of a patient's medical needs.
*260

<< 42 USCA § 18115 >>

SEC. 1555. FREEDOM NOT TO PARTICIPATE IN FEDERAL HEALTH INSURANCE PROGRAMS.
No individual, company, business, nonprofit entity, or health insurance issuer offering group or individual health
insurance coverage shall be required to participate in any Federal health insurance program created under this Act (or
any amendments made by this Act), or in any Federal health insurance program expanded by this Act (or any such
amendments), and there shall be no penalty or fine imposed upon any such issuer for choosing not to participate in
such programs.

SEC. 1556. EQUITY FOR CERTAIN ELIGIBLE SURVIVORS.
<< 30 USCA § 921 >>

(a) REBUTTABLE PRESUMPTION.--Section 411(c)(4) of the Black Lung Benefits Act (30 U.S.C. 921(c)(4)) is
amended by striking the last sentence.

<< 30 USCA § 932 >>

(b) CONTINUATION OF BENEFITS.--Section 422(1) of the Black Lung Benefits Act (30 U.S.C. 932(1)) is amended
by striking “, except with respect to a claim filed under this part on or after the effective date of the Black Lung Benefits
Amendments of 1981”.

<< 30 USCA § 921 NOTE >>

(c) EFFECTIVE DATE.--The amendments made by this section shall apply with respect to claims filed under part B
or part C of the Black Lung Benefits Act (30 U.S.C. 921 et seq., 931 et seq.) after January 1, 2005, that are pending
on or after the date of enactment of this Act.



