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INTRODUCTION

The Mayor and City Council of Baltimore (“Baltimogity”) is entitled to summary
judgment that HHS’s Rule, entitl€€bmpliance With Statutory Program Integrity Reqoemnts
84 Fed. Reg. 7,714 (Mar. 4, 2019) (“the Rule”)méawful for the following reasons.

First, the Rule violates the “Nondirective Mandate,” thter included in every annual
Title X appropriation since 1996, requiring thall faegnancy counseling shall be nondirective.”
Continuing Appropriations Act, 2019, Pub. L. 11552432 Stat. 2981, 3070-71 (2018) (“Non-
directive Mandate”)see als®5 Fed. Reg. 41,272-73.

Secongdthe Rule violates the “Non-Interference Mandageprovision of the Affordable
Care Act (ACA) that bars HHS from “promulgat[ingjyaregulation” that interferes with full
disclosure of treatment information between docéord patients or otherwise unreasonably in-
terferes with patient access to timely health c4?26J.S.C. 8§ 18114 (enacted as ACA § 1554)
(“Non-Interference Mandate”).

Third, the Rule violates Title X’'s “Non-Coercion MandAt&hich provides that “[t]he
acceptance by any individual of family planningvsses ... provided through [Title X] ... shall
be voluntary,” 42 U.S.C. § 300a-5. HHEtSelf interprets this to require grantees to “[p]rovse-
vices without subjecting individuals to any coercia to employ or not to employ any particular
methods of family planning.” 45 Fed. Reg. 37,438437 (June 3, 1980accord84 Fed. Reg.
at 7731-7732, 7735, 7745.

Fourth, the Rule violates the Administrative Proceduré @A) because it is arbitrary
and capriciousSeeb U.S.C. § 706(2)(A). The Rule is arbitrary andradpus because: (1) HHS
failed to explain or even acknowledge its changgasition on the best interpretation of the
Nondirective Mandate; (2) HHS'’s explanation thatisagrees” that the Rule infringes on the

legal, ethical, and professional obligations of moaldprofessionals is inadequately explained
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and contrary to the evidence before the agency(8 inadequately considered the reliance in-
terests that its abrupt policy reversal would disrand its explanation for disregarding those in-
terests was contrary to the evidence before itH@Ey inadequately considered the likely costs
and benefits of the physical and financial sepanatequirement; and (5) HHS adopted unex-
plained and irrational limitations on who may engag pregnancy counseling.

Fifth, the Rule violates the APA because HHS promulgatedthout observance of pro-
cedure required by law. 5 U.S.C. § 706(2)(D). HHIS:unreasonably declined to hold open the
comment period long enough to provide commentenganingful opportunity to comment on
the Proposed Rule, to their material prejudice; @dundamentally altered a key component of
the Rule—who may engage in nondirective counseling—without rrfig interested parties any
opportunity to comment on the decision at all.

Sixth the Rule violates the First Amendment becaugé )tunconstitutionally restricts
private speech on the basis of viewpoint; (2) ustiutionally interferes with the doctor-patient
relationship; (3) selectively withholds informatitnom patients on the basis of viewpoint; and
(4) violates patients’ rights to receive truthfuldeunbiased information from their doctors.

Sevenththe Rule violates the Fifth Amendment’s equaltg@cbon guarantee because it
constitutes “gender-based government action,”—a#s {dg a sex-based classification and (2) a
Rule that promotes sex stereotypes—and Defendantsot provide an “exceedingly persuasive
justification.” United States v. Virginieb18 U.S. 515, 531 (1996).

STATEMENT OF UNDISPUTED FACTS
|. The Title X Program
1. Title X is the only federal program specificatlgdicated to funding family planning ser-
vices.SeePublic Health Service Act (“PHSA”"), 84 Stat. 15@8,amended 42 U.S.C. 88 300 to

300a-6. Title X provides lump-sum grants that mayubed both to cover the costs of family
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planning care for the un- or under-insured andaipfpr non-service costs like purchasing con-
traceptives or training stafid. 8 300;see alsdpinion on Prelim. Inj. at 4, ECF 43 (“PI1 Op.”).
Title X funds may not be used to pay for abortierviges. 42 U.S.C. § 300a-6.

2. Title X programs provide quality sexual and refrctive healthcare, including contracep-
tive supplies and information, to all who need th@ma voluntary and confidential basis, with
priority given to individuals with low income. KoBtecl., PEP112 { 3bIn addition to offering
a broad range of effective contraception, Titleukdded clinics provide contraceptive education
and counseling; breast and cervical cancer scrggetasting, referral, and prevention education
for sexually transmitted infections/diseases (“33TDs"), including human immunodeficiency
virus (“HIV”); and pregnancy diagnosis and counsgliKost. Decl., PEP109 | 15, PEP118-120
19 52-58. Women prefer Title X-funded clinics oweéner healthcare outlets. Bailey Decl.,
PEPG67-68 1 47-50. These sites offer more effetypes of contraception and better contracep-
tive counseling, provide a greater variety of seggion site, and have better appointment availa-
bility. Id., PEP63-66 1 36-45.

A. Baltimore City’s Title X Program

3. Baltimore City has participated in the Title Xogram since its inception. Before the Rule
took effect, the Baltimore City Health Departmesteived $1,430,000 annually in funding sub-
ject to Title X rules through subgrants from theriland Department of Health. It directly oper-
ates three community clinics and four school-bdseaith centers that provided Title X services,

and it provided funding to ten additional subgrasti# Baltimoreé.

! For ease of reference, Plaintiff's Exhibits aratgwiously numbered and referenced here as
“Plaintiff's Exhibit Pages” or “PEPS.”

2 “Baltimore City” refers to the Plaintiff, Mayor drCity Council of Baltimore. “Baltimore”
refers to the city as an entity.
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4. The Title X program served as the final safetyyfoehealthcare for one third of women
living in Baltimore. In 2017, 16,000 patients inl@aore received care through Title X clinics,
including 7,670 patients at clinics with fundingeoseen by Baltimore City. Of these patients, 86
percent had incomes at or below the federal povierty and 99.8 percent had incomes at or be-
low 250 percent of the line. Hager Decl., PEP331

5. The services provided by Baltimore’s existingwak of qualified Title X providers have
had a significant positive impact on family healtid well-being and on public health generally.
Title X-provided contraception has decreased unoied pregnancy and abortion rates across the
United States. Kost Decl., PEP114 § 35. Baltimatg i@ particular has used Title X funding in
its public health efforts, including a 55% reduntia teen pregnancy over the last ten years.
Hager Decl., PEP383  11. Baltimore City has ratiedhe Title X funding to reduce unintended
pregnancy, treat and reduce the spread of sexualigmitted infections, screen for breast and
cervical cancer, and ensure healthcare access fmost vulnerable residents. Mobley Decl.,
PEP366, § 17. Title X providers in Baltimore hawarked especially hard to earn the trust of pa-
tients who often distrust and fear medical instis. |d. PEP371  43.

6. Until recently, Planned Parenthood operated mufdit Title X sites within Baltimore. In
August 2019, as a result of the Rule, Planned Braved, which serves forty percent of Title X
patients, withdrew.Moreover, all the State-funded Planned Parentletinits in at least eight

states, including Maryland, will no longer operasing Title X money.Clinics have already

3 SeePam BelluckPlanned Parenthood Refuses Federal Funds Over BiooRestrictions
N.Y. Times (Aug. 19, 2019)nttps://nyti.ms/34nlgM8.

4 SeeCarter Shermarg States Are Now Rejecting Federal Money Becau$euafip’s Abortion
‘Gag Rule,’Vice News (Aug. 30, 2019https://bit.ly/2kpNSfZ(explaining that all of the clinics
in six states have already rejected money andlitiescin Maryland and Massachusetts will
follow).
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begun to close, including two in Ohio that servestenthan 6,000 patients a yé&ar.
Il. HHS’s New Rule

7. On May 22, 2018, HHS released a notice of prapposkemaking entitle€Compliance
With Statutory Program Integrity Requiremer88 Fed. Reg. 25,502 (June 1, 2018) (“Proposed
Rule”). SeePl Op. at 9.

8. Among other things, the Proposed Rule includediprons that severely limited, and in
many circumstances barred, Title X recipients frmoviding their patients with referral and
counseling for abortion services, and mandatedradfefor prenatal care for women who be-
came pregnant. The Proposed Rule also includedspag requiring strict physical separation
between Title X services and any healthcare ses\titat did not comply with the new re-
strictions on abortion referrals, counseling, agivises. The Proposed Rule also barred anyone
at a Title X project but physicians from engagindNiondirective Counseling.

9. The nation’s leading non-partisan medical assiotig, counting more than 90 percent of
the nation’s OB-GYNs among their members, submitaaments opposing the changes con-
templated by the Proposed Rule. The groups incltiiedmerican Medical Association
("AMA”), PEP443-448, the American College of Obsteians and Gynecologists (“ACOG”"),
PEP583-601, the American College of Physicians PACPEP661-670, the American Acad-
emy of Family Physicians (“AAFP”), PEP456-460, theerican Academy of Nursing
("AAN"), PEP464-470, and the American Academy otiR¢rics (“AAP”), PEP602-613.

10. On March 4, 2019, HHS published the final Rulatlerd Compliance With Statutory

Program Integrity Requirement84 Fed. Reg. 7714 (Mar. 4, 2019) (to be codiéied2 C.F.R.

5> SeeNicquel Terry Ellis, Teetering on a public health crisis.” New Titlepslicy forces Ohio
Planned Parenthood clinics to clod¢SA Today (Sept. 9, 201Nitps://bit.ly/2m6OMyG
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pt. 59) (“Rule”). The Rule’s referral restrictioasd separation requirements were unchanged.

11. Most of the Rule’s provisions, including its lit@iions on referrals, were scheduled to go
into effect on May 3, 2019, 84 Fed. Reg. at 77bd, iadeed now are in effect nationwide. Com-
pliance with the separation requirement is requimgdarch 4, 2020ld. at 7714.

A. The Counseling Restrictions

12. “The Final Rule imposes broad restrictions ontiealth care providers under the Title
X program may inform pregnant patients.” Pl O athe Rule states that “[a] Title X project
may not perform, promote, refer for, or supportréiba as a method of family planning, nor take
any other affirmative action to assist a patierdgoure such an abortion.” 84 Fed. Reg. 7,788 (to
be codified at 42 C.F.R. 88 59.5(a)(5), 59.14(bp(aon-referral ban)). The Rule provides that
to meet this requirement Title X grantees may moviole any information about abortion pro-
viders, identified as such, to a patiddt; see alsd®l Op. at 9.

13. The Rule bars trained medical providers, suategistered nurses, from engaging in
pregnancy counseling unless they have an advaregréehnd are licensed to diagnose and
treat patients,e., qualify as an “advance practice provider.” § 59.2

14. Providers may not provide a patient an abortedarral except in an emergency. If a pa-
tient specifically asks for a referral for pregnatermination during pregnancy counseling, pro-
viders are prohibited from offering the patient nyg more than a list of “comprehensive pri-
mary health care providers™—most of whom mustprovide any abortiongd. at 7789 The list
cannot identify which providers actually provide thbortion services she is requesting, and staff
are prohibited from answering patient questionsuatadnich providers on the list actually pro-
vide abortionsld. Because the list is limited to “comprehensive @tiynhealth care providers,”
specialized reproductive healthcare providers actided.SeePI| Op. at 9.

15. In Baltimore, six of the nine providers to whoatipnts are routinely referred for
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abortions are specialized reproductive healthceoeigers, which therefore must be excluded
from the list. Mobley Decl., PEP375 | 60. The nausglized providers permitted on the list are
harder for patients to access and may charge thdsisd dollars for an abortion, rather than a
few hundredlId. 11 59-60.

16. Even as Title X providers are prohibited fromereing for pregnancy termination (even
if the patient asks for it) providers are requitedefer all pregnant patients for prenatal care
(even if the patient has expressly stated she mlotesant one). 84 Fed. Reg. 7789 (to be codi-
fied at 42 C.F.R. 88 59.14(b)(19ee alsd’l Op. at 9.

B. Separation Requirement
17. The Rule requires that Title X activities be “piogdly and financially separate” (defined

as having an “objective integrity and independep&®m prohibited activities. These “activi-
ties” include not just the provision of abortiomsees, but also any counseling that does not
meet the counseling restrictions. 84 Fed. Reg789;5ee alsdOp. at 10. Whether this criterion
is met is to be determined through a “review ofdamnd circumstances,” with relevant factors
including but not limited to:

(a) The existence of separate, accurate accourdaagds; (b) The degree of separation

from facilities (e.g., treatment, consultation, mwaation and waiting rooms, office en-

trances and exits, shared phone numbers, emagssil, educational services, and web-

sites) in which prohibited activities occur and géxtent of such prohibited activities; (c)

The existence of separate personnel, electrorpaer-based health care records, and

workstations; and (d) The extent to which signs atieér forms of identification of the

Title X project are present, and signs and mateei@rencing or promoting abortion are
absent.

Id. The preamble notes that physical separation fiea-standing clinic,” like one of the Balti-
more City clinics, “might require more circumstasde be taken into account in order to satisfy
a clear separation between Title X services” arattain referrals, because having the “same en-

trances, waiting rooms, signage, examination ro@md,the close proximity between Title X
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and impermissible services” presents “greater dppdres for confusion” than at a hospitk.

at 7767. The Rule does not specify which additi@r@umstances would be taken into account.
18. Baltimore City is unable to implement these sapan requirements. Hager Decl.,

PEP389-390 1 34. Compliance with the Rule wouldetfoge prevent Baltimore City healthcare

providers workingputsidethe Title X program from providing patients withraplete and accu-

rate information about all of their medical optipimcluding abortion.

C. The Adolescent Health Restrictions

19. The Rule requires providers to “encourage famdyticipation” in the health services
provided to minors, regardless of state laws, stischlaryland’s, that explicitly permit minors to
consent on their own behalf to treatment for ori@@about contraception, pregnancy, sexually
transmitted infections, and related ca&€empare8 59.17with Md. Code Ann. Health-Gen. § 20-
102(c). When the provider is aware that family jggoaition would be counter-productive or
even dangerous, and that encouraging such pattaripaould be detrimental to the patient, the
Rule’s requirement to encourage family participatiall destroy the delicate trust between Bal-
timore teenagers and their medical providers, dageminors from seeking needed healthcare.
Mobley Decl., PEP372-373 {1 50-%ke id. PEP371-372 1 40-49.

D. Medical Ethics

20. The Rule requires medical providers to violateliwa ethics, including statutory codes
of ethics. AMA Comm’t, PEP446; AAFP Comm’t, PEP433AN Comm’t, PEP468; ACOG
Comm’t, PEP586; Stanwood Decl., PEP3-4 § 5; WyrealDPEP324-331 { 11-29; Mobley
Decl., PEP366-368 21-24; Dzirasa Decl., PEP396; $d®alsdOp. at 17-18.

21. HHS has not identified any code of medical ethiecder which the Rule’s counseling
restrictions would be considered ethical. Nor hatSHdentified any professional medical organ-

ization that takes the position that it is ethiiwaithhold relevant medical information from a
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patient who is requesting it. HHS has not idendi@esingle physician who believes it is con-
sistent with medical ethics for a physician to alxsdta patient’s access to safe and legal medical
treatment because the physician disagrees witpatent’s decision to pursue that treatment.

lll. Procedural Irregularities In the Promulgation of the Rule
A. Irregular Procedures and Lack of Adequate Notie

22. The Proposed Rule moved through the Office ajrimfation and Regulatory Affairs
(OIRA) at the Office of Management and Budget (OME) process that even for an insignifi-
cant rule typically takes months—in less than tveelss. SeeHassan & Harris Comm't,
PEP893see alsd.isa HeinzerlingClassical Administrative Law in the Era of PresitiahAd-
ministration 92 Tex. L. Rev. See Also 171, 174 (2014) (discigs2013 Administrative Confer-
ence of the United States (ACUS) study finding, aghother things, that historically rules spend
at least 50 days under OIRA review, and in receaty it has been more than 90 days).

23. The Proposed Rule never appeared on the publie®e/ or Spring 2018 Regulatory
AgendasseeHassan & Harris Comm’t, PEP892, even though agsrasie supposed to place an-
ticipated regulatory actions on the Agenda twehamths in advancé&SeeOMB, About the Uni-
fied AgendaPEP956; OIRAMemorandum: Spring 2018 Data Call for the UnifiegeAda of
Federal Regulatory and Deregulatory ActiopiEP961see alsdExec. Order No. 12,866, § 4(b),
58 Fed. Reg. 51,735, 51,738 (Sept. 30, 1993) (“EBaeimcy shall prepare an agenda of all regu-
lations under development or review, at a timeiareimanner specified by the Administrator of
OIRA").

24. There was no early outreach to affected stakensl@s required under Executive Order
13563 § 2(c) and associated OMB/OIRA guidarf8seHassan & Harris Comm’t, PEP892. De-
spite that lack of public engagement, OMB denie#fefholder groups’ requests for meetings

during the two weeks the Proposed Rule was undgulR®ry Review prior to its proposal in
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the Federal RegisteBee i PEP893

25. The American Bar Association and ACUS each recendrthat agencies give com-
menters aminimumsixty days to prepare and submit comments typiaal rule® Christopher J.
Walker,Modernizing the Administrative Procedure A89 Admin. L. Rev. 629, 641-42 (2017).
But those recommendations are framed against itielbap of the typical regulatory review
process. That process often gives regulated paieral months or even years of prior notice.
SeeHeinzerling,supra at 174. The additional notice provided by pospngposed regulatory
actions on the Regulatory Agenda, and a searchiRé @eview, plays a significant role in the
adequacy of the typical 60-day comment perteEWalker,supra at 645 (“[The] Unified Reg-
ulatory Agenda is aritical resourcefor the public to understand an agency’s regwaptains
for the near future.” (emphasis added)). That amtthd notice is often necessary for interested
parties to fully evaluate the statutory authoray proposed rules; the interaction between pro-
posed rules and other federal, state, and loca &awl policies; and the impact and compliance
costs associated proposed rules.

26. Numerous commenters, including the Baltimore Eigalth Department, the State of
New York, Planned Parenthood, and two United Sta&mtors, sought extensions of the com-
ment period, informing HHS and OMB that under tbenment timeline HHS provided they

would be unable to investigate both legal and &lagsues necessary to meaningfully

® SeeACUS, Recommendation 2011Rulemaking Comment%6 Fed. Reg. 48,791 (Aug. 9,
2011) (“agencies should use a comment pericat tdast60 days” for significant regulatory
actions (emphasis addedjge als;ACUS, Recommendation 76-3, Procedures in Additoon t
Notice & the Opportunity for Comment in Informal Rmaking (1976) (recommending a
second comment period when comments “present nevingmortant issues or serious conflicts
of data”).

10
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comment. Despite these requests, HHS refused to extencotinenent period.

B. Surprise Changes to the Final Rule

27. HHS’s Proposed Rule would have allowed only “neatldoctors” to engage in preg-
nancy counselingsee83 Fed. Reg. 25531, 25507, 25518. Numerous conarseexplained that
many Title X providers are not medical doctors, instead include, for example, registered
nurses, nurse practitioners, and certified nursbuwmes, and that (at minimum) the Rule needed
to permit these personnel also to provide coungelithin the scope of their practiée.

28. Rather than adopt these suggestions, HHS adepetlition that not a single com-
menter recommended or had an opportunity to comargnpermitting “Advanced Practice Pro-
viders” (“APPs”) to offer nondirective counseling addition to medical doctors. 84 Fed. Reg. at
7761. Commenters had no ability to anticipate ¢thsnge nor any opportunity to explain to the
agency why this solution would be insufficient.

STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56, the Cguants summary judgment “if the mo-
vant shows that there is no genuine dispute asytoraterial fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56C&lotex Corp. v. Catretd7 U.S. 317, 322
(1986);Henson v. GrahamNo. CIV.A. RDB-14-2058, 2015 WL 3456778, at *2.(Md. May

28, 2015).

" SeeMd. Cong. Delegation Comm’t, PEP773 (quoting aeleftom the Baltimore City Health
Department)see alsd”’lanned Parenthood (“PPFA”) Comm’t, PEP851; Hags&farris
Comm’t, PEP893; N.Y. State Comm’t, PEP462-63; Lagate Comm’t, at PEP452-54;
Governor of Conn. Comm’t, PEP450; Universal Heatkd-ound. of Conn. Comm’t, PEP673.

8 SeeMaine Family Planning Comm’t, PEP430; State AtGsn. Comm’t, PEP626; Provide,
Inc. Comm’t, PEP546; State of Vt. Comm’t, PEP47%rdy Comm’t, PEP555; Christian Health
Care Professional Comm’t, PEP455.

11
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ARGUMENT
I. The Rule Is Contrary to Law and Arbitrary and Capri cious
A. The Rule Violates the Non-Interference Mandate (Cout I)

The Rule violates the Non-Interference Mandate. Nlbe-Interference Mandate clearly lim-
its HHS’s authority: HHShall notpromulgate regulations creating unreasonable bartte
health care, requiring doctors to violate medithios, or restricting doctors from communi-
cating all relevant information to their patieri®e42 U.S.C. § 18114. The Rule’s directive
counseling requirements and its draconian separegguirements violate the Non-Interference
Mandate for the reasons this Court has alreadyaged. Pl Op. at 17-18. At minimum, the Rule
requires physicians in the Title X program to vielanedical ethics in direct contravention of the
Mandate See id And by imposing unnecessary physical and finarsgglaration requirements
that most existing Title X providers cannot reaeslly meet, the Rule violates the Mandate’s
prohibition on erecting unreasonable barriers te.csee idat 18.

“Waliver” is not an available defense to Baltimorngy@G Non-Interference Mandate claims.
As Defendants have stated, both to this Court aadrourth Circuit, “nothing stops regulated
parties from raising a statutory argument if aneémwthe Secretary applies the rule to them.”
Defs.” Mot.to Dismiss, ECF 67-1, at 23 (citiKgretoff v. Vilsack707 F.3d 394, 399 (D.C. Cir.
2013) (per curiam)). Defendants are now applyiregRiale to Baltimore City (it is undisputed

that the Rule is in effect nationwide). Waiverhsrefore no longer an issue in this case.

® Additionally, the Rule’s violation of the Non-Inference Mandate was not waived and is not
subject to waiver. Numerous commenters raiseduhstance of the issues covered by the Non-
Interference Mandatsge California v. Azar385 F. Supp. 3d 960, 993-95 (N.D. Cal. 2019)
(collecting comments), which is sufficient to patagency on notice of an issi&eel000

Friends of Md. v. BrowneR65 F.3d 216, 228 (4th Cir. 2001). Moreover, pukegal questions,
like those raised by the Non-Interference Mandate not subject to waivebee Cowpasture
River Pres. Ass'n v. Forest Ser911 F.3d 150, 182 (4th Cir. 2018). Finally, théninistrative
Record also shows that HHS in fact considered thre-INterference Mandate in fashioning the

12
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Defendants’ other arguments against the Non-Intenfee Mandate, rejected earlier by the
Court, remain unconvincing. The Mandate’s “notwigimgling” clause does not limit its reach.
SeePl Op.at 18. The Rule is not ethical or otherwise coesistvith the Non-Interference Man-
date. And it is immaterial that Title X is a grgmbgram. The Rule still interferes with doctor-
patient communications, requires physicians inpttogram to violate medical ethics, and creates
unreasonable barriers for individuals seeking naddiare by threatening to withhold funds.

B. The Rule Violates the Nondirective Mandate (Countl)

The Rule violates the Nondirective Mandate. Stgrim1996 (five years aftdtus), and in
every year since, Congress has included a Titlielet in its appropriations acts.g, Pub. L.

No. 104-134, 110 Stat. 1321-221 (199%%e alsaContinuing Appropriations Act, 2019, P.L.
115-245, Div. B, Title I, 88 207 and 208 (2018)gt‘Nondirective Mandate”). In the rider,
Congress mandates “that all pregnancy counselialy Is& nondirective.1d.

The Court has already determined that the Rule’®babortion referrals and its mandatory
prenatal referrals each violate the Nondirectiventiédie.SeePIl Op. at 18-20. Dictionaries, other
statutes, HHS'’s regulations, usage of the termimitie medical field, and HHS’s own com-
ments in the preamble to the Rule all show thahtnective counseling” “encompasses refer-
rals.” Id. at 19-20;see California v. Azar385 F. Supp. 3d 960, 986-92 (N.D. Cal. 2019). ,Aasd
this Court has held, “[r]lequiring providers to neepatient to prenatal health care even when the
patient has expressly stated that she does notprmanatal care is coercive, not ‘nondirective.”
Pl Op. at 20. Similarly, “[r]lequiring providers povide a referral list” on which a majority of

the providers “do not provide abortion, even if thent specifically requests an abortion

Rule, meaning that applying the waiver doctrine—glesd to ensure an agency has “an oppor-
tunity to consider the matter"—does not make sé@se.1000 Friends of Md.265 F.3d at 228.

13
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referral, is coercive, not ‘nondirectiveld. Additionally, “[r]lequiring providers to exclude ab
tion as one of multiple options available to amiacing an unwanted pregnancy, especially if
she has asked about that option, is coercive,nootdirective.”1d.

Defendants’ counterarguments remain unpersuaditie. Nondirective Mandate does not
conflict with Rustand therefore does not “supplant” or “impliedipeal” it. PI Op. at 19; MTD
Op. at 13. And requiring health care providers iitvmold medically relevant information and to
refuse to provide it when asked for is directive.

C. The Rule Violates Title X's Requirement That TitleX Services Be “Voluntary” and
Non-Coercive (Count Ill)

The Rule violates Title X’s “voluntariness” requment. That claim was never addressed or
analyzed irRustand thuRustdoes not foreclose it. Title X provides in relevpatt that: “The
acceptance by any individual of [Title X] familyguining services or ... information (including
educational materials) ... shall be voluntary."Ul%.C. § 300a-5. Since 1980, HHS has under-
stood that provision to mean that Title X grantewsst “[p]rovide services without subjecting
individuals to any coercion to ... employ or noetaploy any particular methods of family plan-
ning.” 45 Fed. Reg. 37,433, 37,437 (June 3, 198&)ord Program Guidelines For Project
Grants For Family Planning Services, HHS 5 (Ja@120PEP904 (stating under the headings
“5.0 Legal Issues” and “5.1 Voluntary Participatidhat “[u]se by any individual of project ser-
vices must be solely on a voluntary basis. Indigldumust not be subjected to coercion to re-
ceive services or to use or not to use any paaticukethod of family planning.”). HHS’s new
Rule does not purport to depart from this longsitagndhterpretation of Title X's voluntariness
requirement; indeed, it reaffirms it multiple tim&ee84 Fed. Reg. at 7724, 7731 (“This final
rule continues the historical Title X emphasis flaatily planning must be voluntary—the defi-

nition of ‘family planning’ adopted by the finallauand, thus, applicable to the Title X program

14
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explicitly states that ‘family planning methods as®tvices are never to be coercive and must al-
ways be strictly voluntary.™).

The Rule’s requirement that providers withhold refls for pregnancy termination (even
when requested) and provide referrals for prercatiad (even when declined)—deercive It is
“coercion to ... employ or not to employ any park& methods of family planning.” 45 Fed.

Reg. 37,437. As this Court has already explainBexfuiring providers to refer a patient to pre-
natal health care even when the patient has expiased that she does not want prenatal care
is coercive” as is “[rlequiring providers to provide a refartist” on which a majority of the pro-
viders “do not provide abortion, even if the clispecifically requests an abortion referral;” as is
“[r]lequiring providers to exclude abortion as orfienultiple options available to a client facing
an unwanted pregnancy, especially if she has asbedt that option.” Pl Op. at 20 (emphasis
added). The Rule is thus inconsistent with the unguous text of 42 U.S.C. § 300a-5 and in-
consistent with HHS’swn longstanding and unchanged interpretation of ghagision.

D. The Rule Is Arbitrary and Capricious Because It Isinadequately Explained and
Substantively Unreasonable (Counts VII & VIII)

The Rule is arbitrary and capricious. The APA regmiicourts to “hold unlawful and set aside
agency action, findings, and conclusions founde@ibitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” Pl Op2@t21 (quoting 5 U.S.C. § 706). In reviewing
a rule, courts “must engage in a searching anduwanguiry of the [administrative] record, so
that we may consider whether the agency considaeetelevant factors and whether a clear er-
ror of judgment was madeld. at 21 (quotingCasa De Maryland v. DH®24 F.3d 684, 703
(4th Cir. 2019)). An agency rulemaking is arbitrand capricious if, in coming to its decision,
the agency “relied on factors which Congress hasmended it to consider, entirely failed to

consider an important aspect of the problem, offere explanation for its decision that runs

15
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counter to the evidence before the agency, or isiptausible that it could not be ascribed to a
difference in view or the product of agency exgextild. (QquotingMotor Vehicle Mfrs. Ass’n of
U.S., Inc. v. State Farm Mut. Auto. 463 U.S. 29, 43 (1983)).

Where, “as here, an agency adopts a rule thattlyirgentradicts prior agency conclusions of
fact and law, it must acknowledge that it is dasogand give a reasonable justification for the
change.’ld. at 21-22 (citingencino Motorcars, LLC v. Navarrd36 S. Ct. 2117, 2126 (2016));
accordCasa De Maryland924 F.3d at 703. An agency must justify its decigo adopt a par-
ticular interpretation of a statute it administbased on the evidence before it at the time of the
rulemaking; the agency cannot simply declare thaglieves one interpretation constitutes the
“better” interpretation of the statutBee idat 22-23;see Confederated Tribes of Grand Ronde
Cmty. of Or. v. JewelB30 F.3d 552, 559 (D.C. Cir. 2016) (“[A]lgencyiaatis always subject to
arbitrary and capricious review under the APA, ewdren it survivehevronStep Two.”).

1. Failure to Explain Departure From Prior Interpretat ion of the Nondirective
Mandate

The Rule is arbitrary and capricious because HH&d &0 explain or even acknowledge its
change in position on the best interpretation efMondirective Mandate. In the 2000 Rule,
HHS concluded that the Nondirective Mandegguiresphysicians to provide, as a part of preg-
nancy counseling, when requested, abortion infaonaincluding “nondirective counseling and
referrals,” and that it was adopting that polasya result othe Mandate. 65 Fed. Reg. at 41273.
In discussing the “requirement for nondirective meeling and referral,” HHS noted that the four
most recent appropriations billseeuiredthat pregnancy counseling in the Title X prograan b
‘nondirective’ and that “Congress has also repdigtendicated that it considers this require-
ment to be an important ondd. (emphasis added)Consequentlythe Secretary ... decided to

reflect this fundamental program policy in the degry text.”Id. (emphasis added).

16
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HHS further concluded that the Nondirective Mandatpiiredthe provision of counseling
and referral for abortion on request because ‘fotahitting information on a legal option or re-
moving an option from the client’s consideratiomessarily steers her toward the options pre-
sented and is directiveform of counseling.1d. (emphasis added). The 2000 preamble states
unambiguously that HHS understood the Nondiredthamdate to require nondirective “referral”
and concluded that “the regulatory text shouldeatfthe requirement for nondirective counsel-
ing andreferral.” Id. (emphasis added). In the new Rule, HHS nowheramswhy it reversed
its almost 20-year conclusion that the NondireclMandate not only permits brgquiresphysi-
cians to provide abortion referrals. HHS does nenedisplay an awareness that it is changing
its earlier interpretation of the Nondirective Maiel in contravention &ncino Motorcars.

2. Unexplained and Unreasonable Violation of Medical Ehics

The Rule is arbitrary and capricious because Hlggdanation in the preamble—that HHS
“disagrees” that the Rule infringes on the legtdical, and professional obligations of medical
professionals—is inadequately explained and contathe evidence before the agenSge84
Fed. Reg. at 7724, 7748. HHS nowhere explains (i) indeparted from its view, expressed in
the 2000 Rule, that medical ethics require nontirecounseling and referraee65 Fed. Reg.
41273-74; (2) why it departed from its own evidebesed assessment of the importance of non-
directive counseling and medically appropriatenreds (as reflected in the Quality Family Plan-
ning Guidelines that Title X grantees are requtcetbllow and which HHS reaffirmed in the
December 2017 QFP Update, Compl. 1 89-91); and{dj, if any, evidence the agency had
showing that requiring doctors to withhold medigaklevant information from patients is con-
sistent with medical ethics. The Rule fails to expMwhy the agency changed its position on

medical ethics and how the evidence before the@gsaupports its new conclusion.

17
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HHS'’s cursory statements that it “disagrees” thatRule violates medical ethics—that is, its
implicit conclusion that the Ruls consistent with medical ethicsge84 Fed. Reg. at 7724,
7748—are unsupported by any record evidence whatsoklajor medical organizations includ-
ing the AMA, ACOG, AAFP, ACP, AAP, AAN, and numer®additional organizations and in-
dividuals, all told HHS that the Rule would violateedical ethics and place physicians in an eth-
ically compromised situation. Facts 9. Four Stated Planned Parenthood told HHS that the
“the professional and ethical” violations wouldsmeprofound “they would be forced to exit the
program if the proposed regulations [were] finadize®PPFA Comm’t, PEP79%.HHS cited no
evidence of any kind showing that any organizatioeven any individual physicians consider
the Rule consistent with medical ethics, and thlees not appear to be any evidence in the rec-
ord that would support that conclusion.

Defendants’ argument that the Rule necessarily meigthical becaugeustupheld a similar
counseling restriction is both incorrect and a sequitur. So is Defendants’ argument that, be-
cause Congress has enacted federal consciencestdhe Rule necessarily must be ethical.
NeitherRustnor federal conscience statutes can establishtidhdards of medical ethics. HHS
did not say that it chose to enact the Ridspiteits inconsistency with medical ethics; HHS said
that the Rulas consistent with medical ethics. Because thatyfincorrect, and supported by
no evidence, the Rule is inadequately justified amtrary and capricious.

3. Inadequate Consideration of Reliance Interests an@onsequences

The Rule is arbitrary and capricious because Hi8eaquately considered the reliance inter-

ests that would be disrupted by its abrupt changagency policy, and because HHS’s

101n fact, several commenters explained that pragideould have to withdraw, and as a result,
beneficiaries would have significantly reduced asde care. AMA Comm’t, PEP447; ACOG
Comm’t PEP594-96; AAN Comm’t PEP566-67; AAP ComnPEP 611-12; PPFA Comm't,
PEP791-98; Guttmacher Comm’t, PEP656-68.

18
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explanation for its decision to disregard thosergdgts was contrary to the evidence before it.
HHS stated in the Rule that “[tlhe Department findsevidencéo support the assertion that the
final rule will drive current providers from thetld X program.” 84 Fed. Reg. at 7749 (emphasis
added). It stated:.commenters did not provide eviderhat the rule will negatively impact the
quality or accessibility of Title X services. Anldet Department believes that this rule will likely
improve quality and accessibility for Title X sergs.”ld. at 7780 (emphasis added). It stated:
“[clommenters offeno compelling evidendat this rule will increase unintended pregnasicie
or decrease access to contraceptitoh.at 7785 (emphasis added). It stated that it was “
aware, either from its own sources or from comnmmsnte# actual data that could demonstrate a
causal connection between the type of changedl®Xregulations contemplated in this rule-
making and an increase in unintended pregnandi#issbor costs associated with eithdd. at
7775 (emphasis added). HHS asserted its beliefttiege final rules will contribute tmore cli-
ents being served, gaps in service being closedljraproved client caré Id. at 7723 (emphasis
added).

These statements run counter to the evidence biferagency. They are so implausible that
they cannot be ascribed to a difference in vietherproduct of agency expertise. At minimum,
the fact that numerous existing Title X providexplained that they would have to withdraw
from Title X if the Rule took effect was certairdpmeevidence “supporting the assertion that
the final rule [would] drive current providers fraime Title X program,” 84 Fed. Reg. at 7749—
making the agency’s assertion that there was “meece supporting the assertion” flat wrong.

HHS had before it significant evidence that theeRubuld seriously disrupt existing reliance

interests, limit access to Title X care, and fatoeenormous number of providers out of the Title
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X programt! HHS relied on only one single letter as evidemad hew providers would enter
the program to fill gaps in serviceSee84 Fed. Reg. at 7780 & n.138. Commenters not ionly
formed HHS that they would be forced to withdraanfrthe program because it would require
them to violate medical ethics, but also providédiSHvith the “actual data” that HHS said it did
not have before it, 84 Fed. Reg. at 7786eBrindis Comm’t, PEP888-889; PPFA Comm't,
PEP857.

Commenters provided HHS with realistic cost esteadbr compliance with the separation
requirements that showed that HHS'’s cost estimatewareasonably lol¢.Evidence provided
by commenters showed that HHS'’s cost estimates marsimply incorrect—but incorrect by
orders of magnitudeHHS'’s per site cost estimates for compliance wWithseparation require-
ment lack any basis in evidence and are arbitnadycapricious.

Commenters also provided HHS with evidence that-ednysing a widespread withdrawal of
providers from the Title X program—the Rule woulahit access to contraception and other
types of reproductive health care, harming womaeath. HHS failed to account for these ef-
fects because it “[did] not anticipate that thertt ve a decrease in the overall number of facili-
ties offering services” and that “the net impactioose seeking services from current grantees
will be zera” 84 Fed. Reg. 7782. That conclusion is so patesthtrary to the evidence before
the agency that it cannot be ascribed to a reatodéference of interpretation. Numerous com-

menters provided HHS with studies showing defundiwgn one major provider (Planned

11 Baltimore City Health Dep’t Comm’t, PEP531; Citye#ith Dep’t Leaders Comm’t, PEP535;
PPFA Comm’t, PEP791-96; Guttmacher Comm’t PEP56MN6B°RHA Comm’t 723, 727;
Ryan Health Comm’t PEP660; AMA Comm’t PEP447.

12 SeeFamily Planning Council of lowa Comm’t, PEP655 (ikping that cost of establishing a
site in lowa was $85,000); Ctr. Reprod. Rights COmREP765 (explaining that “the cost of
implementing an additional electronic health recgystem would cost tens of thousands, if not
hundreds of thousands of dollars for large prastjc PFA Comm’t, PEP808 (relying on cost
estimate studies to estimate average renovatids 06$625,000 for Planned Parenthood sites).
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Parenthood) from a generally available grant prnogsaverely negatively impacts patient access
to care.SeeBrindis Comm’t, PEP882, 888-89; PPFA Comm’t PEP&5iie commenter even
provided HHS with a detailed chart showing the iotgan contraception access state-by-state if
Planned Parenthood alone withdrew from the Titlerdgram. Guttmacher Comm’t 557-78.
HHS'’s decision to ignore these impacts was unlaviAub. Citizen v. Fed. Motor Carrier Safety
Admin, 374 F.3d 1209, 1219 (D.C. Cir. 2004) (“The mexet that the ... effect[ ] [of a rule]
is uncertainis no justification fordisregardingthe effect entirely” (emphases in original)). At
minimum, HHS’s assertions thatdmmenters did not provide eviderhbat the rule will nega-
tively impact the quality or accessibility of Titkeservices,” 84 Fed. Reg. 7780, and that it was
“not aware, either from its own sources or from c@antars of actual data that could demon-
strate a causal connection between the type ofgelsato Title X regulations contemplated in
this rulemaking and an increase in unintended @eges, births, or costs associated with ei-
ther,”id. at 7775 (emphasis added), were both contraryetogbord before the agency.
Defendants are incorrect that HHS was entitledsmedard the consequences of the Rule be-
cause Defendants believe the commenters’ warningstahe negative consequences of the
Rule were “threats.”SeeMot. Dis., ECF 67-1, at 30; Def. Reply Supp. MoisDECF No.72, at
15. Even if HHS had reached that conclusion, itldwave been required to explain its reason
for reaching it—especially because many of the cemters who raised concerns about the neg-
ative health consequences of the Rule were notegammand had no power to “threaten” the
agency. Instead, HHS simply stated without evide¢haéenot only would there be negative
consequences as a result of the Rule, in fact tie \Rould “contribute to more clients being
served, gaps in service being closed, and improgeel” 84 Fed. Reg. at 7723. The Rule does

not point to any evidence supporting that conclusamd indeed, no evidence in the record does.
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4. Inadequate Consideration and Explanation of Costsrad Benefits.

The Rule is arbitrary and capricious because Hi8eaquately considered the likely costs
and benefits of the physical and financial sepanatequirement. HHS nowhere meaningfully
explains why the previous regulations were inadegjuand—as the record plainly shows—they
are not. For decades, those regulations have ehthatTitle X funds are not used to provide
abortions. The Rule cites no evidence of misudarads over the past half-century. Instead,
HHS invoked “risk[s]” of “appearance[s],” “perceptis,” and “potential” misuse of funds, 84
Fed. Reg. at 7764-65, without pointing to anytiimguggest that those risks or perceptions are
anything more than rank speculation. In short, Hig#®ised the Separation Requirement as a so-
lution in to the “risk” of the “appearance” of amexistent problem. That does not suffice for
reasoned decision-makin§ee Natural Res. Def. Council v. ER859 F.2d 156, 210 (D.C. Cir.
1988).

In addition to citing no quantifiable benefits teetSeparation Requirement, the Rule drasti-
cally underestimates its costs. HHS estimateddtfiatted grantees will incur average costs of
$30,000, but provides no support for that estimde-ed. Reg. 7782. Thwidencebefore the
agency, however, showed that this invented nungeowhere close to the actual cost of com-
pliance: Planned Parenthood estimated averageatapsits of nearly $625,000 per affected ser-
vice site. PPFA Comm’t, PEP807-08. Furthermore, Hidfrely failed to account for ongoing
(not just one-time) costs, including those assediatith required duplication of staff and con-

tracts for goods and services—costs that can nedtibns of dollars for some grante&s.

13 SeeCity Health Dep’t Leaders Comm’t, PEP535; PPFA CAtnREP808-09; Brown
Comment, 2-3https://bit.ly/2PBwvpz
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HHS'’s estimate of theumberof affected sites is also obviously and demonstraiong.
HHS estimated that the total compliance costsherseparation requirement would be $36.08
million, 84 Fed. Reg. at 7782, based on theinest that 15 percent of sites “do not comply
with physical separation requirements” because fineyide abortions, combined with their
inadequate estimate of $30,000 in compliance @mstsiteld. at 7781. HHS’s estimate of the
number of affected sites should have been closEd@gpercent, because according to
Defendants, merely making abortion referrals dugrggnancy counseling violates the
separation requiremergee idat 7717 (explaining that making a referral for diom constitutes
using abortion as a method of family planning). &ese every Title X grantee made abortion
referrals before the Rule took effect, the estimhabeal cost—even using HHS’s own per-site
number—should have been closer to $240 million thar$36.08 million the agency estimated.

Even though it affects billions of dollars in anhbealth care expenditures, and the health
care systems of every city and State, the Rulielidad with these sorts of basic errors.
Defendants are incorrect that HHS was entitlectlecs a manifestly irrational estimate of the
costs of complying with the separation requirent®mtause the cost of compliance was difficult
to quantify. SeePub. Citizen374 F.3d at 1219. Difficult to quantify or not, I3 estimated
compliance costs are illogical and unsupportecheir face and therefore arbitrary and
capricious.

5. Unexplained and Irrational Limitation on Who May En gage in Pregnancy
Counseling

The Rule’s prohibition on pregnancy counseling by personnel in the Title X Program
other than “Advanced Practice Providers” is unexygd and irrational. That change, which ex-
cludes a substantial proportion of provider pergbfmom engaging in pregnancy counseling of

any kind, lacks evidentiary support or even a dtattionale See84 Fed. Reg. at 7716, 7727-
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7728. Commenters told HHS that its Proposed Rulstroiing pregnancy counseling to physi-
cians alone—was irrational. HHS’s slight modificatito its restriction in the Rule is just as irra-
tional. HHS does not contend, and there is no exel¢o support the view, that other personnel
lack the qualifications for pregnancy counseling.mMany commenters explained, before HHS
enacted the Rule, a large percentage of patiecésvezl pregnancy counseling through nurses
and medical assistants without advanced degfeftsminimum, HHS violated the APA bgn-
tirely failing to addresshese comments.

E. Failure to Observe Required Procedures (Count IX)
1. HHS Deprived the Public of a Meaningful Opportunity to Comment

The Rule must be vacated and remanded to the apeseyse the agency failed to give Bal-
timore City and the public a meaningful opporturidycomment. The APA requires agencies to
“give interested persons an opportunity to parétegn [a] rule making through submission of
written data, views, or arguments.” 5 U.S.C. § 8h3{The important purposes of this notice and
comment procedure cannot be overstatBdC. Growers’ Ass'n, Inc. v. United Farm Workers
702 F.3d 755, 763 (4th Cir. 2012). The fundamemti@stion is whether the agency gave inter-
ested parties a “meaningful opportunity” to comméahtat 763, 770see Nat'l Lifeline Ass'n v.
FCC, 921 F.3d 1102, 1115 (D.C. Cir. 2019). “That meamgugh time with enough information
to comment.’Prometheus Radio Project v. FC652 F.3d 431, 450 (3d Cir. 2011).

There is no minimum length for a comment periothm APA.Petry v. Block737 F.2d
1193, 1201 (D.C. Cir. 1984). Sixty days is gengralicepted as the “reasonabigimumtime

for comment” on a typical ruléd. But “there is scarcely anything talismanic abautparticular

14 SeeMaine Family Planning Comm’t, PEP430; State AtiGsn. Comm’t, PEP626; Provide,
Inc. Comm’t, PEP546; State of Vt. Comm’t, PEP47%rly Comm’t, PEP555; Christian Health
Care Professional Comm’t, PEP455.
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length of time.”ld. Even sixty days may be “an inadequate time tonafleople to respond to
proposals that are complex or based on scientifiechnical data.fd. at 1201. Where an issue
warrants “caution” because of its sensitivity dfidulty “[the need for a meaningful comment
period” is “particularly acute.Hollingsworth v. Perry558 U.S. 183, 193 (2010). Courts are
“strict in reviewing an agency’s compliance wittopedural rules” and “in reviewing an
agency'’s procedural integrity, the court reliestsrown independent judgmentChocolate
Mfrs. Ass’n of U.S. v. Block'55 F.2d 1098, 1103 (4th Cir. 1985) (internatoiins omitted).

HHS deprived the public of a “meaningful opportyhito comment on the Proposed Rule.
HHS radically departed from rulemaking procedudegriving Baltimore of a meaningful op-
portunity to comment, by engaging in zero outrealohut the Proposed Rule, failing to place the
Proposed Rule on the Regulatory Agenda, and rugham@roposed Rule through OIR3ee
Facts 1 22-24. Many commenters thus sought ertensif the comment period.  26.

Lack of notice and opportunity for comment prejedidBaltimore. The inadequate comment
period deprived the public of sufficient opportyriiv evaluate and bring to HHS’s attention: (1)
the statutory authority for the Proposed Rule &edimits on HHS'’s authority to promulgate it;
(2) the interaction of the Proposed Rule with ofieeleral, state, and local laws and policies
(e.g., Maryland’s laws regarding minor conseegFacts fError! Reference source not
found.); (3) the economic impact and compliance costsaated with the Proposed Rule; and
(4) the public health impacts of the Proposed Roteanmenters would have even more squarely
raised the Non-Interference Mandate, 42 U.S.C.1848had HHS held the comment period
open for a longer period. Commenters would als@haarshaled stronger evidence that HHS’s
cost estimates for the Rule were inaccurdee84 Fed. Reg. at 7785 (claiming commenters sub-

mitted insufficient evidence on the cost estimatfethe Rule)see also idat 7781 (similar).
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The need for an extended comment period was “pdatly acute” in this casédol-
lingsworth 558 U.S. at 193. The last time HHS finalized deRuf this magnitude—the 2000
Rule—it took severyears See65 Fed. Reg. 41270 (July 3, 2000) (final rule)Fel. Reg. 7462
(Feb. 5, 1993) (proposed rule). HHS’s Rule woulderse a rule that was seven years in the
making and an agency policy that had endured farlpdfty years. Yet HHS held open the
comment period on the new Rule for only tmonths without giving the public any advance
notice that the Rule was even being contempldibd Rule applies to over $286 million in an-
nual Title X spending and affects the lives of o#emillion low-income Americans, along with
health care services provided by every State, av&t major cities, including Baltimore City. Ti-
tle X saves the health care system over $7 bidimmually by preventing diseases and unin-
tended pregnancies, and massively reduces theemmdof abortion. Guttmacher Comm't,
PEP575. The Proposed Rule was likely to result fesdresulted, Facts  6) in over forty per-
cent of existing providers leaving the Title X pra, along with at least four States. Failure to
give parties more than sixty days to investigagel¢igal and factual basis for the Rule and pro-
vide comment to the agency prejudiced Baltimorg.Cit

Defendants are simply incorrect that Baltimore Giks to layemdditional procedural re-
guirements on HHS, beyond those already requirethéAPA. Def. Reply Supp. Mot. Dis., at
17-18. The APA requires that HHS provide commengemseaningful opportunity to comment.
It does not have a prescribed comment period,ather requires that the length of a comment
period be proportional to the complexity and impode of a contemplated rule. The additional
notice provided by posting proposed regulatoryoastion the Regulatory Agenda, and in-depth
OIRA review, plays a significant role in the adecyaf the “typical” 60-day comment period.

Here, bynot engaging in that pre-comment period review, HH&td a need for a longer
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comment period to ensure a meaningful opportupnitgomment. That does not create any new
procedural requirements.

2. The Rule’s Restriction of Pregnancy Counseling To dvanced Practice
Providers (APPs) Is Not a “Logical Outgrowth” of the Proposed Rule

The Rule’s limitations on who may engage in preggatounseling is not a “logical out-
growth” of the Proposed Rule. A “final rule the agg adopts must be a logical outgrowth of the
rule proposed.Long Island Care at Home, Ltd. v. Cok&1 U.S. 158, 174 (2007) (citation
omitted). The Proposed Rule provided that only pngss would be allowed to engage in preg-
nancy counseling. Commenters told HHS that numeothey individuals at Title X providers
were qualified to engage in pregnancy counseliagtdy 27. HHS then finalized the Rule by
modestly expanding the scope of who may engageegnancy counseling, on the basis of edu-
cational and professional criteria on which no cantar had an opportunity to comment. Com-
menters had no way of anticipating that HHS wonydad address the limitation the way that it
did. Because commenters could not have anticigak¢8's solution, HHS’s rule is not a logical
outgrowth of the Proposed Rule, and HHS must retipeicomment period to permit comment-
ers to address HHS’s proposed solution.

F. The Rule Violates the First Amendment (Count V)

Based on the record now before the Court, the Raolates the First Amendment for four
reasons, none of which are foreclosed by the hglaifRust To be sureRustupheld the 1988
Rule against a “facial” First Amendment challeng@0U.S. at 192-95, 196-20@ut all four
reasons for holding that tmewRule violates the First Amendment depend on argdsneot ad-
dressed or analyzed Rust facts specific to the new Rule, statutory charigasoccurred after
Rustwas decided, or subsequent Supreme Court precetthaitoear more directly on the legal-

ity of the new Rule thaRustdoes.
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First, the Rule violates the First Amendment becausadbnstitutionally interferes with the
doctor-patient relationship. Rust the Supreme Court explained that “[i]t could bgueed” that
“traditional relationships such as that betweenaloand patient should enjoy protection under
the First Amendment from Government regulationnewben subsidized by the Government.”
500 U.S. at 200. But, the Court continued, “[w]ed@ot resolve that question here, however,
because the Title X program regulations do notiggmtly impinge upon the doctor-patient re-
lationship.”ld. Unlike the 1988 Rule, the new Rule dégignificantly impinge upon the doctor-
patient relationship” by destroying the trust tBattimore’s patients have in their doctors.
Mobley Decl., PEP371 1 41. Numerous women congidar relationship with their Title X pro-
vider to be the most important doctor-patient retathip in their lives, and patients are likely to
feel misled and betrayed by their health care pi@vif the provider refuses to provide necessary
and pertinent medical counselind. 1 46-49. That distinguishes the facts here frasrfabts at
issue inRust

The Supreme Court’s holding iregal Services Corp. v. Velazqué31 U.S. 533 (2001),
makes clear that the Rule unconstitutionally impsgn the doctor-patient relationship \Ve-
lazquezthe Court held unconstitutional a law that prdtieith federally funded Legal Services
lawyers from providing certain advice and makingae legal arguments$d. at 542-43. The
Court struck down the provision specifically be@leavyers have a professional obligation to
represent the interests of their cliemts.As Justice Scalia recognized in his dissent, utice
reasoning i'vVelazquezthe Supreme Court should have struck down th& Fa8e inRustbe-
cause doctors have a similarly powerful profesdiobfigation to their patients¢d. at 554
(Scalia, J., dissenting). The Supreme Court hasmeally reaffirmed and strengthened We-

lazquezorinciple, holding that where the government malaifas the content of professional
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speech, especially in a health care setting, tterecmust, at minimum, meet intermediate scru-
tiny—and likely strict scrutinyNat'l Inst. of Family & Life Advocates v. Becer38 S. Ct.

2361, 2375-76 (2018%ee Sorrell v. IMS Health Inc564 U.S. 552, 565-6@2011). Where Su-
preme Court decisions arguably conflict, lower t®@are bound to follow the cases that more
directly control.See, e.gWaugh Chapel S., LLC v. United Food & Commercialki#rs Union
Local 27, 728 F.3d 354, 363-64 (4th Cir. 201Byee Speech Coal., Inc. v. Attorney Gen. United
States 825 F.3d 149, 164 (3d Cir. 2016). Because the Rrgvents physicians from providing
professional advice that they believe is in thd besrests of their patients, it violates the Firs
Amendment in light oVelazquez

Secongthe Rule violates the First Amendment becausadbnstitutionally restricts private
speech on the basis of its viewpoint. The Supremettas clarified in its decisions affeust
that the 1988 Rule’s restrictions were permisdifdeause Title X was, at that time, a govern-
ment messaging program, and therefore the regutgieech was “government speechee
Reed v. Town of Gilbert, ArjZL35 S. Ct. 2218, 2235 (2015) (Breyer, J., comeg)y Walker v.
Texas Div., Sons of Confederate Veterans, 85 S. Ct. 2239, 2246 (201%)gency for Int'l
Dev. v. All. for Open Soc’y Inf'b70 U.S. 205, 216-17 (2013)elazquez531 U.S. at 540-41;
Rosenberger v. Rector & Visitors of Univ. of V&5 U.S. 819, 832-33 (1995).

The Supreme Court’s later cases leave no doubtdtiae extent Title X was a government-
messaging program whétustwas decided, it no longer is. As the Supreme Cexptained re-
cently, courts “must exercise great caution beésttending our government-speech precedents.”
Matal v. Tam 137 S. Ct. 1744, 1758 (2017). “[T]he governmegugexh doctrine ... is susceptible
to dangerous misuse” for “[i]f private speech colddpassed off as government speech by

simply affixing a government seal of approval, [tgevernment could silence or muffle the
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expression of disfavored viewpoint$d. The Nondirective Mandate and Non-Interference Man-
date show that Congress intends to fund “privatg/sgcian speech in the Title X program, not
“government speech,” and therefore that Title Xas a government-messaging progr&ee
Rosenberges15 U.S. at 834 (holding that where the governnoegdites a program that is not a
government-speech program, the government “maylisotiminate based on the viewpoint of
private persons whose speech it facilitates”).

Third, the Rule violates the First Amendment by seletyiwithholding information from
patients on the basis of viewpoint. The SupremeriCmas held that the government may not ex-
clude certain disfavored topics or teachers frofvlipschool classrooms or remove certain dis-
favored books from libraries on the basis of thexvpoint.Bd. of Educ., Island Trees Union
Free Sch. Dist. No. 26 v. Picé57 U.S. 853, 870-72 (1982) (plurality) (holditgit a school
board may not remove books from school librariesh@nbasis of their viewpointiKeyishian v.
Bd. of Regents of Univ. of State of N385 U.S. 589, 603 (1967) (holding that the gorent
may not “cast a pall of orthodoxy over the clasettyo Meyer v. Nebraske262 U.S. 390, 399-
403 (1923). Just as the government may not seédgtremove certain viewpoints from govern-
ment-funded programs—schools and libraries—it matyselectively remove certain viewpoints
from government-funded health care services progr&oPico claim was made or analyzed in
RustandRustdoes not speak to it. The Rule “cast[s] a palltth@doxy” over Title X providers’
discussions with their patients, and thereforeRhke violates the First Amendme#tieyishian
385 U.S. at 603.

Fourth, the Rule violates the First Amendment by violgtpatients’ rights to receive truthful
expert information and counsel from their doctditse First Amendment enshrines a right to “re-

ceive information and ideasVa. State Bd. Pharm. v. Va. Citizens Consumer Ghunc., 425
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U.S. 748, 757 (1976Kleindienst v. Mandel08 U.S. 753, 762-63 (1972ke also First Nat'l
Bank of Boston v. Belloft#35 U.S. 765, 783 (1978%tanley v. Georgia394 U.S. 557, 564
(1969). The Supreme Court has repeatedly reaffirtinad‘people will perceive their own best
interests if only they are well enough informedy anthe best means to that end is to open the
channels of communication rather than to close thé€ant. Hudson Gas & Elec. v. Pub. Serv.
Comm’n of N.Y.447 U.S. 557, 562 (1980) (quotiN@. State Bd. Pharnd25 U.S. at 770Rc-
cord Sorrell, 564 U.S. at 578. “[Z]eal to protect the publiorfr ‘too much information’ [cannot]
withstand First Amendment scrutinyMeese v. Keend81 U.S. 465, 482 (1987). This claim
was never analyzed RustandRustdoes not speak to it. Restricting access to mdgicakevant
information in the Title X program violates the $tiAmendment by denying patients’ rights to
receive information.

G. The Rule Violates the Equal Protection Component afhe Fifth Amendment’s Due
Process Clause (Count VI)

Based on the record now before the Court, the Raolates the Fifth Amendment Due Pro-
cess Clause’s protections against sex discrimindiecause it targets women for differential
treatment from men without an “exceedingly perstgagistification” for doing soSee United
States v. Virginia518 U.S. 515, 531 (1996). Where the governmegeta one sex for differen-
tial treatment, its action must meet intermediatetay. Id. at 533;Miss. Univ. for Women v.
Hogan 458 U.S. 718, 724 (19823¢cord Sessions v. Morales-Santahd7 S. Ct. 1678, 1689-

90 (2017);Nev. Dep’t of Human Res. v. Hiha88 U.S. 721, 728-29 (2003). A rule violates con-
stitutional protection against sex discriminatetinerbecause it discriminates against women on
its faceor because it was motivated by an unconstitutiongbg@se to discriminaté&ee Pers.
Adm’r of Mass. v. Feenegy42 U.S. 256, 274 (1979). A sex-discriminatioaid was not raised

or analyzed or decided Rustand therefor&kustdoes not foreclose this claim. A rule
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discriminates against women on its face both (18mwit treats women differently from men; and
(2) when it classifies on the basis of pregnanayiardoing so reflects or attempts to enforce
sex-role stereotypeblibbs 538 U.S. at 730-3&ee id.at 731 & n.5, 734 & n.6, 736 (2003ee
also Nashville Gas Co. v. SatgB34 U.S 136, 142 (1997).

1. The Rule Discriminates Against Women On Its Face Bause It Specifically
Treats Women Differently From Men

First, the Rule discriminates against women on its facabee it treats women and men
differently. If a woman seeks advice about hertheadre treatment options at a Title X clinic,
the Rule limits the information or advice she caceive about some of her health care options
because she is a woman, and mandates certairatef8ee42 C.F.R. § 59.14. In contrast, if a
manseeks advice about any of his health care treatopidns at a Title X clinic, the Rule
places absolutely no restrictions whatsoever onnfleemation or advice he may receive about

any medical condition he might have; nor does ihdade any specific referral3.

15 Specifically, if a woman becomes pregnant, theeRmiposes (1) mandated referral for
prenatal care even where a woman refuses theakf@) limitations on the types of providers
who may provide “nondirective counseling” about diom; (3) specialized counseling rules
prohibiting referrals for abortion, even where aweam requests it. Facts 1 12-16. The Rule also
allows grantees to refuse to provaey counseling to a pregnant woman, much less
“nondirective” counseling that includes counselatput abortion. 42 C.F.R. § 59.14(b)
(indicating that granteasay, but are not required to, provide nondirectivers®ling pregnancy
counseling). By contrast, the Rule does not immesany men seeking reproductive health
services: (1) mandated referral for any reprodedigalth care services, including for men
whose partners are pregnant; (2) any limitations/ba may provide counseling for reproductive
health services; (3) any limitations on the substasf counseling about their own reproductive
health care needs, including any referrals they ragyest for reproductive health care services.
Id. (hno mandated referrals for any reproductive hezdtie men needigl. (while counseling

“may” be allowed to pregnant women, no counselggliowed about pregnancy options for
men whose partners are pregnant; only women maweesuch counselingid. (no limitations

on who may counsel men on reproductive health @atiens). Men are deprived of counseling
about pregnancy options and a healthy prenatat@mvient—information that is important for
men whose partners are pregnant, especially wigepdtiner is at higher risk of complications
during pregnancy, or where the man undertakes lp@isathat could be unhealthy for a
developing pregnancy, such as smoking.
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2. The Rule Discriminates Against Women On Its Face Bause It Classifies On the
Basis of Pregnancy Because of the Stereotype Thatoviien Need to Be Protected
From Making Bad Family Planning Decisions

The Rule is also an unlawful sex classificationaaese it discriminates on the basis of
pregnancy to enforce unconstitutional stereotypesg.e.g, Hibbs 538 U.S. at 730-36. IHibbs
Chief Justice Rehnquist determined that a pattestate laws awarding maternity leave to
women and not men violated the Equal Protections&ldecause the tradition reflected different
sex-role expectations of male and female employéigbs 538 U.S. 730-31Hibbs affirmed
that a law applicable to pregnancy is sex discratiam subject to heightened scrutiny when it is
enacted because of stereotypes rather than physfieabnces between men and women.

Here, the restrictions on counseling and refefaalpregnant women are not based on “the
different physical needs of men and womesgé id.at 733 n.6, but reflect different sex-role
expectations of male and female patients. If a womsits a Title X clinic and tells her health
care provider that she is pregnant, the Rule regulre provider to coerce her into motherhood
by prohibiting a referral for abortion, but mandatreferral to a prenatal care provideee4?2
C.F.R. 8 59.14. If a man visits a Title X cliniccatells his health care provider that his wife is
pregnant, the Rule does not require the providentmurage him to become a father, or allow
any counseling about healthy pregnancy, much fdesmation about abortion

The Rule treats pregnant patients differently fiahrer patients because of stereotypes about
women. Rules that restrict women’s autonomy toamdnwanted pregnancy under the guise of
“protecting” them enforce an unlawful stereotype-atttvomen’s place is in the home while men

are responsible for civic engagement. Haugeberdy JREEP10 19 15-17 (discussing history of

16 See also, e.g., Weisenfeld v. Weinberg20 U.S. 636 (1992Frontiero v. Richardsor411
U.S. 677 (1973); Cary Franklimhe Anti-Stereotyping Principle UnconstitutionakSe
Discrimination Law 85 N.Y.U. L. Rev. 83 (2010).
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laws regulating reproductive health care, desigonezhforce “women’s obligations as wives and
mothers”, and “women’s place in the home”). TheeRplarticularly the prohibition on referrals
for abortion and the mandatory referral to preneaaé, “resurrect the stereotype that
government prioritizes women'’s identities as math@rpotential mothersld. PEP41 § 83. Just
like old laws restricting information about famanning methods, the Rule reveals “a deep
mistrust of women’s abilities to make informed aadponsible judgmentsld. PEP42 § 85see

id. PEP19-23 {1 29-38 (explaining that regulation @frabn and contraception, as well as
information about these services, was designedeieept women from controlling their

fertility); id. PEP30-31 11 57-61 (explaining that Title X wasabstinuation of an effort in the
late 1960s and early 1970s to liberalize accesspimductive health care).

Because the Rule constitutes sex discriminatia@bvernment must meet heightened scru-
tiny by coming forward with persuasie¥idencehat there is an “exceedingly persuasive justifi-
cation” for the Rule that “serves ‘important goveental objectives and that the discriminatory
means employed’ are ‘substantially related to ttteewement of those objectivesVirginia,

518 U.S. at 533 (internal citations omitted). Tty cannot do. The claim that the Rule is
needed to enforce the statutory ban on fundinglbortion activities is patently false. Any at-
tempt to justify the Rule as woman-protective is & exceedingly persuasive justification serv-
ing important governmental objectives; nor is bstantially related to the achievement of those
objectives. In fact, it is simply further confirniat that the Rule is intended to enforce outdated
sex-role stereotypes in violation of the Fifth &ulirteenth Amendments.

II. The Rule is Inseverable

The APA requires that courts “set aside agencyattinot in accordance with law.” 5
U.S.C. 8 706(2)(A). The test for severability issSentially an inquiry into ... intentMinnesota

v. Mille Lacs Band of Chippewa Indigr&26 U.S. 172, 191 (1999)orth Carolina v.
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FERG 730 F.2d 790, 795-96 (D.C. Cir. 1984) (severgbillepends on the issuing agency’s
intent”). “Severance and affirmance of a portioranfadministrative regulation is improper if
there is ‘substantial doubt’ that the agency wddde adopted the severed portion on its own.”
Davis Cty. Solid Waste Mgmt. v. EPX8 F.3d 1454, 1459 (D.C. Cir. 1997). Severapilit
clauses are rarely decisive of the severabilitysigt. See Cmty. for Creative Non-Violence v.
Turner, 893 F.2d 1387, 1394 (D.C. Cir. 1990). A courtiddcset aside a rule where upholding
only a portion of the rule would result in “a scheesharply different from what” the agency
contemplatedMurphy v. NCAA138 S. Ct. 1461, 1482 (2018). This is especiallg because
the agency is best positioned to respond to the’sauling by crafting a new rule through
notice and comment. If this Court deems eitheiRbke’s counseling restrictions or its
separation requirements—or both—to be unlawfidhduld set aside the Rule. In light of the
centrality and importance of those provisions thefisubstantial doubt” that the agency would
have promulgated the Rule in the absence of obetbrof those central provisions.

CONCLUSION

For the foregoing reasons, Plaintiff respectfudiguests that the Court grant Plaintiff's

Motion for Summary Judgment.
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