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Earlier today, the Supreme Court granted certiorari in Lsttle Sisters of the
Poor v. Pennsylvania, No. 19-431, and Trump v. Pennsylvania, No. 19-454.
Each of those cases will be calendared and decided this term, and the Su-
preme Court’s resolution of these cases is likely to determine some or all of
the issues in Nevada’s appeal. It would therefore serve judicial economy for
this Court to stay the appeal until the Supreme Court issues its expected rul-
ings in those cases.

The appellees’ answering brief is currently due next Tuesday, January
21, 2020, and Monday is a federal holiday. So the appellees are immediately
filing this motion to suspend briefing and stay the appeal until the Supreme
Court decides Little Sisters and Trump v. Pennsylvania, along with a motion
to extend the deadline for filing the appellees’ answering brief by 30 days
while the Court considers this motion. Although Nevada is unopposed to the
motion to extend the deadline for filing the appellees’ answering brief, coun-
sel for Nevada needs more time to determine its position on the motion to
suspend briefing and stay the appeal.

The Supreme Court granted certiorari in Little Sisters and Trump ».
Pennsylvania to determine whether the Trump Administration acted lawfully
when it adopted agency rules that exempt religious objectors from the Con-

traceptive Mandate.! The protections for religious objectors in the Trump

1. See Petition for Certiorari, Little Sisters of the Poor v. Pennsylvania, No. 19-
431, available at https://bit.ly/2G3fcld (last visited on January 17, 2020);
Petition for Certiorari, Trump v. Pennsylvania, No. 19-454, available at
https://bit.ly/2FYUtV] (last visited on January 17, 2020).
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Administration’s rules are identical to the protections that appear in the dis-
trict court’s final judgment. Compare ROA.2083-2086 with Religious Exemp-
tions and Accommodations for Coverage of Certain Preventive Services Un-
der the Affordable Care Act, 83 Fed. Reg. 57,536, 57,586-57,590 (November
15, 2018). The enforcement of the Trump Administration’s rules is currently
enjoined by a nationwide injunction—which is why the plaintiffs sued to ob-
tain those protections from the district court. See Pennsylvania v. Trump, 351
F. Supp. 791 (E.D. Pa. 2019), aff’d Pennsylvania v. President United States,
930 F.3d 543 (3d Cir. 2019). But Little Sisters and Trump v. Pennsylvania will
decide whether the currently blocked agency rules can take effect.

If the Supreme Court allows the Trump Administration’s rules to take
effect, it will eliminate any possible argument that could support Nevada’s
standing to appeal the district court’s injunction and final judgment. Nevada
cannot be injured by an injunction or final judgment that secures protections
for religious objectors when those protections exist independently in federal
agency rules. It will also preclude Nevada from asserting an “interest” that
could support intervention in this lawsuit, because the district court’s rulings
will not have any effect on Nevada or its residents beyond the protections
that already appear in the Trump Administration’s rules.

Even if Nevada disagrees with this assessment, it cannot deny that a Su-
preme Court ruling in favor of the Trump Administration will have drastic
implications for its arguments on standing and its arguments for interven-

tion. Rather than continue to brief and argue these issues behind a veil of ig-
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norance—especially when the Fifth Circuit is unlikely to decide this appeal
before the end of the Supreme Court’s term in June—both the litigants and
this Court would be better served by awaiting the Supreme Court’s rulings in
Little Sisters and Pennsylvania v. Trump and resuming the briefing schedule at
that time. There is little sense in barreling ahead when the Supreme Court is
about to weigh in on the issues that Nevada seeks to appeal, and when the
Court’s resolution could effectively resolve the issues on which the parties
disagree.
CONCLUSION

The Court should suspend briefing and stay the appeal pending the Su-

preme Court’s decisions in Lsttle Sisters of the Poor v. Pennsylvania, No. 19-

431, and Trump v. Pennsylvania, No. 19-454.

Respectfully submitted.

/s/ Jonathan F. Mitchell
JONATHAN F. MITCHELL
Mitchell Law PLLC
111 Congress Avenue, Suite 400
Austin, Texas 78701
(512) 686-3940
jonathan@mitchell.law

Dated: January 17, 2020 Counsel for Plaintiffs-Appellees
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