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On April 20, 2020, this Court granted Defendants-Petitioners’ (“State 

Officials’”) petition for a writ of mandamus for vacatur of the district court’s April 

9, 2020, temporary restraining order (“Limited TRO”), which barred enforcement of 

Texas Governor Greg Abbott’s March 22, 2020, Executive Order GA-09 as to 

medication abortion and abortion for patients who would otherwise be prevented 

entirely from accessing abortion due to their stage of pregnancy and, for some, their 

likely inability to access abortion at one of Texas’s few ambulatory surgical centers. 

Plaintiffs-Respondents (“Providers”) respectfully move the Court to recall its 

mandate to permit Providers to file and this Court to consider a petition for panel 

rehearing and/or rehearing en banc, and further ask this Court to recall and stay its 

mandate to permit Providers to seek certiorari review from the U.S. Supreme Court. 

BACKGROUND 

As this Court is aware, on March 22, 2020, Governor Abbott issued an 

executive order barring “all surgeries and procedures that are not immediately 

medically necessary” in order to reduce the use of PPE for medical providers and 

hospital beds necessary to combat COVID-19. App.35. On March 30, 2020, the 

district court issued a TRO enjoining enforcement of the Executive Order as to both 

medication and procedural abortion. On April 7, 2020, a divided panel of this Court 

issued a writ of mandamus vacating the first TRO. In re Abbott, No. 20-50264, 2020 
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WL 1685929 (5th Cir. Apr. 7, 2020). As directed by this Court in its mandamus 

decision, see id. at *16, the mandate issued forthwith on April 7, 2020. 

On remand, Providers sought a second, narrower TRO, which the district 

court granted on April 9, 2020. That Limited TRO enjoined enforcement of the 

Executive Order as to medication abortion and abortion for patients who would 

otherwise be prevented entirely from accessing abortion due to their stage of 

pregnancy and, for some, their likely inability to access abortion at one of Texas’s 

few ambulatory surgical centers. On April 20, 2020, a divided panel of this Court 

issued a second writ of mandamus, vacating much of the Limited TRO, and again 

directed that the mandate issue forthwith. In re Abbott, No. 20-50296, 2020 WL 

1911216 (5th Cir. Apr. 20, 2020). 

Providers move the Court to recall its mandate in this case to permit Providers 

to file and this Court to consider a petition for rehearing and/or rehearing en banc of 

the April 20 decision. Providers further ask this Court to recall and stay the mandate 

to permit Providers to seek certiorari review from the U.S. Supreme Court. 

ARGUMENT 

I. The Court Should Recall the Mandate to Permit Rehearing 

This Court has inherent power to recall its mandate “in extraordinary 

circumstances.” Calderon v. Thompson, 523 U.S. 538, 550 (1998). Once issued, a 

mandate will not be recalled “except to prevent injustice.” Fifth Cir. R. 41.2. 
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Recalling the mandate to permit consideration of Providers’ petition for rehearing 

and/or rehearing en banc is necessary to prevent injustice here. 

Ordinarily, to give the parties an opportunity to petition for panel rehearing or 

for rehearing en banc, the mandate will not issue until eight days after the time for 

filing a petition for rehearing expires, or after entry of an order denying the petition 

for rehearing. See Fifth Cir. R. 41 I.O.P.1 A motion for panel rehearing or rehearing 

en banc is usually due fourteen days after entry of judgment. Fed. R. App. P. 

40(a)(1). In this case, the mandate issued immediately upon issuance of the Court’s 

mandamus decision, before Providers had an opportunity to seek panel rehearing or 

rehearing en banc. 

This Court can and should recall the mandate to permit consideration of 

Providers’ petition for rehearing and/or rehearing en banc. The Court has approved 

recalling the mandate to permit further appellate proceedings contemplated by the 

Federal Rules of Appellate Procedure and the Fifth Circuit’s Rules and Internal 

Operating Procedures. In BHTT Entertainment, Inc. v. Brickhouse Café & Lounge, 

L.L.C., this Court held that the clerk of the court could constructively recall the 

mandate by granting a motion to reinstate an appeal that the clerk had dismissed for 

lack of prosecution: “A motion to recall the mandate and a motion to reopen the case 

 
1 While Fifth Circuit Rule 41.4 provides that the mandate will issue forthwith “in 
actions denying mandamus relief,” here, the Court granted mandamus relief. 
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have the same effect; they both ask this court to resurrect a matter it had finally 

disposed of. Thus, we conclude that the clerk had the power to recall the mandate 

here, that its order reopening the case did do so, and that we have appellate 

jurisdiction.” BHTT Entertainment, Inc. v. Brickhouse Café & Lounge, L.L.C., 858 

F.3d 310, 313–14 (5th Cir. 2017). As in BHTT, in this case recalling the mandate 

would permit appellate proceedings to resume in accordance with the procedures 

contemplated by the Federal Appellate and Fifth Circuit Rules. 

Moreover, particularly given the ongoing, closely related litigation in the 

district court, recalling the mandate as to the second mandamus decision would not 

undermine the interest in repose that ordinarily counsels against doing so. See 16 

Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 3938 (3d 

ed. updated Jan. 2017) (“[R]ecall would interfere with the more profound interests 

in repose if proceedings had apparently been terminated by the appellate decision.”). 

II. The Court Should Recall and Stay the Mandate Pending Certiorari Review 

Federal Rule of Appellate Procedure 41(d)(2) authorizes this Court to stay its 

mandate pending the filing of a petition for a writ of certiorari in the Supreme Court. 

Such a stay is appropriate when: (1) there is a reasonable probability that the 

Supreme Court will grant certiorari; (2) there is a significant possibility that the 

decision of the court of appeals will be reversed; and (3) it is likely that irreparable 

harm will occur in the absence of a stay. See Baldwin v. Maggio, 715 F.2d 152, 153 
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(5th Cir. 1983). All three factors are satisfied in this case. In turn, recall of the 

mandate is warranted to “prevent injustice.” See Fifth Cir. R. 41.2.  

First, the Supreme Court will probably grant certiorari in this case because it 

will present the question whether a district court may partially enjoin a previability 

abortion ban during the COVID-19 pandemic when the court determines that the ban 

is not reasonably designed to protect public health. That question is currently at issue 

in other cases pending in the federal courts. In circumstances as time-sensitive and 

pressing as these, any conflict on this question among lower courts would warrant 

granting certiorari, even in the absence of a direct conflict among the courts of 

appeals or with decisions of this Court. Cf. Mistretta v. United States, 488 U.S. 361, 

371 (1989) (granting certiorari before judgment in part “because of the disarray 

among the Federal District Courts”); see also Petition for Writ of Certiorari at 16, 

U.S. Dep’t of Homeland Security v. Regents of the Univ. of Cal., 139 S. Ct. 2779 

(2018) (No. 18-587) (observing, amidst division among courts of appeals and district 

courts, that “[o]nly this Court can resolve the conflict in the lower courts and provide 

much-needed clarity”). Where important constitutional issues are at stake, the 

Supreme Court will grant certiorari even absent a conflict among the lower courts. 

See, e.g., June Med. Servs. L.L.C. v. Gee, 140 S. Ct. 35 (2019) (Nos. 18-1323, 18-

1460); N.Y. State Rifle & Pistol Ass’n v. City of N.Y., 139 S. Ct. 1647 (2019) (No. 

18-280). The drastic consequences of the Executive Order for public health, 

      Case: 20-50296      Document: 00515390926     Page: 11     Date Filed: 04/21/2020



 

6 

 

women’s health, and the constitutional right to a previability abortion plainly present 

issues of national importance warranting the Supreme Court’s review. 

In any event, here, the Court’s mandamus order conflicts with the Supreme 

Court’s clear mandates, as described in further detail below.  

Second, there is a “significant possibility” that this Court’s decision will be 

reversed. Baldwin, 715 F.2d at 153. Such a significant possibility exists for several 

reasons. Most significantly, the panel opinion conflicts with Supreme Court 

precedent holding that the Due Process Clause of the Fourteenth Amendment 

protects a woman’s right to choose abortion, Roe v. Wade, 410 U.S. 113, 153–54 

(1973), and prior to viability, a state has no interest sufficient to justify a ban on 

abortion, id. at 163–65; see also Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 

833, 846, 871 (1992); Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). 

It also conflicts with the undue-burden standard set forth in Casey and Whole 

Woman’s Health by requiring application of a modified undue-burden standard in a 

public health emergency. The panel’s determination not to apply these on-point 

precedents was plainly wrong. 

Third, it is likely that irreparable harm will occur in the absence of a stay. 

Absent a stay, Providers will have no avenue in the short-term to avoid operation of 

a judicial decision that may bind them and their patients in the underlying case, and 

which may affect Providers’ rights in any enforcement actions brought for conduct 
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that the state deems a violation of Executive Order GA-09. Moreover, despite 

repeated attempts by Providers to ascertain the position of State Officials as to 

whether their past enforcement threats persist—most recently in a teleconference at 

1:00 CT this afternoon—State Officials have declined to provide any clarity as to 

their views on Executive Order GA-15’s application to Providers. That executive 

order, which largely tracks the language of GA-09 at issue in this Court’s April 7 

decision, save for a new exemption, will take effect tomorrow on April 22, 2020.  

CONCLUSION 

For the reasons set forth above, Providers respectfully request that this Court 

recall its mandate to permit consideration of Providers’ petition for rehearing and/or 

rehearing en banc and recall and stay the mandate to permit Providers to seek 

Supreme Court review. 

Respectfully submitted,  

/s/ Patrick J. O’Connell 
PATRICK J. O’CONNELL 
Law Offices of Patrick J. 
O’Connell PLLC 
5926 Balcones Dr., Ste. 220 
Austin, Texas 78731 
(512) 852-5918 
pat@pjofca.com 
Counsel for Plaintiffs-Respondents 
 
/s/ Stephanie Toti 
STEPHANIE TOTI 

/s/ Julie A. Murray 
JULIE A. MURRAY 
HANNAH SWANSON 
Planned Parenthood Federation of 
America, Inc.  
1110 Vermont Ave., NW, Ste. 300  
Washington, DC 20005  
(202) 973-4800 
julie.murray@ppfa.org 
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