
IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF OKLAHOMA 

SOUTH WIND WOMEN’S CENTER LLC, 
d/b/a/ TRUST WOMEN OKLAHOMA CITY, 
et al., 

 

  Plaintiffs, 
v.  Case No: 20-CV-277-G 

 
J. KEVIN STITT, in his official capacity as 
Governor of Oklahoma, et al., 
  Defendants. 
 

SUPPLEMENTAL BRIEF OF DEFENDANTS  

On April 16, 2020, the Governor of Oklahoma amended the Executive Order (“EO”)1 

challenged in this case, including the provision regarding elective procedures that is the focus 

of this suit. The Governor also issued an Executive Memorandum (“EM”)2 detailing how the 

EO should be implemented with respect to elective procedures. That same day, this Court 

ordered Defendants to file a supplemental brief addressing the effect of the EO and EM on 

this litigation and on the provision of abortion services in Oklahoma. Doc. 97. After 

consultation with the Governor’s Office, counsel for Defendants state as follows: 

1.  While the EO originally postponed all elective procedures until April 30th, the 

amended EO will now allow certain elective procedures to commence on April 24th. 

Determination of which elective surgeries are allowed to commence on April 24th is by 

reference to the EM, which states that the EM’s Elective Surgery Acuity Scale (ESAS) “shall 

                                                 
1 See https://www.sos.ok.gov/documents/executive/1931.pdf at 5, ¶ 22. 
2 See https://www.sos.ok.gov/documents/executive/1932.pdf 
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be utilized.” The ESAS categorizes three tiers of elective surgeries and specifies, for each tier, 

when such an elective “surgery” is allowed to take place. The scale classifies surgeries based 

on “impacts on morbidity and mortality.” EM at 1.3 That is, surgeries are classified depending 

on whether postponing the surgery creates a significant increase on the risk of morbidity or 

mortality. 

2. Tier 3 surgeries are those essential to prevent high risks to life, such as for 

“highly symptomatic patients” and “most cancers.” EM at 1. Those are not considered elective 

surgeries, having never been subject to the elective procedure postponement, and are currently 

allowable. In accordance with the Governor’s March 27, 2020 press release, this includes non-

elective abortions, namely those that address a medical emergency as defined in 63 O.S. § 1-

738.1A or are otherwise necessary to prevent serious health risks to the mother. See Doc. 1-2.  

3. Tier 2 surgeries are those where delay will create a significant increase in future 

morbidity and mortality, such as surgeries on low-risk cancer, but not risks so great that they 

constitute a Tier 3 surgery. These surgeries may take place starting on April 24. This includes 

elective surgical abortions where delay until April 30 would make elective abortion unavailable 

under Oklahoma law because, based on the limited evidence in this case, reasonable medical 

judgment could conclude that the risks associated with childbirth are significant as compared 

to surgical abortion. However, because Plaintiffs have asserted that surgical abortions are 

                                                 
3 See also CMS, Non-Emergent, Elective Medical Services, and Treatment Recommendations 
(April 7, 2020) (recommending to “prioritize services and care to those who require emergent 
or urgent attention to save a life, manage severe disease, or avoid further harms from an 
underlying condition”), https://www.cms.gov/files/document/cms-non-emergent-elective-
medical-recommendations.pdf  
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“extremely safe” regardless at what gestational age they take place, see Doc. 93, FOF ¶ 102, 

delay of elective abortion where abortion would still be available on April 30 does not increase 

the risk of morbidity and mortality to a significant degree. Such abortions are thus not 

considered to be under Tier 2. 

4. Tier 1 surgeries are those where the increased risk of morbidity or mortality 

from delay is low, such as most outpatient surgeries and those to correct illnesses that are not 

life threatening, including carpal tunnel release and colonoscopies. These surgeries may take 

place starting April 30.4 As detailed in the previous paragraph, this includes all elective surgical 

abortions unless abortion would be unavailable on or after April 30. Moreover, medication 

abortions are medical procedures that are not surgical, and thus subject to the EO’s provision 

that postpones “minor medical procedures … until April 30th, 2020.” And medication 

abortions are less safe than surgical abortions, and often less safe than even later surgical 

abortions—or the very least they are not significantly safer than later surgical abortions—

further justifying similar treatment as Tier 1 surgeries. 

5. For any elective procedure, even if allowed by the EM by a given date, whether 

it goes forward is “subject to individual institutions’ availability of personal protective 

equipment [(PPE)].” EM at 1. That is, even if a surgery is otherwise allowable, if the provider 

does not have sufficient PPE to safely perform the surgery during the COVID-19 pandemic, 

the surgery should not go forward. And if allowable under the appropriate tier, a provider 

                                                 
4 While the EM suggests these will not be allowable until May 1, 2020, the EO controls over 
the EM and its April 30, 2020 date is applicable to Tier 1 surgeries and minor medical 
procedures.  
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should still take into account CMS’s list of “key considerations” in deciding whether an elective 

surgery should go forward. EM at 2. 

6. Finally, all elective surgeries (which does not include minor medical procedures) 

“require a COVID-19 test as a portion of the pre-operation process.” This includes surgical 

abortions. This requirement does not apply where not feasible because the surgery is 

immediately necessary as part of a medical emergency.  

7. This recent action by the Governor has an effect on this litigation in three ways. 

First, these changes may impact the scope of any preliminary relief the Court may grant—

although Defendants maintain no preliminary relief is warranted—and may change the date 

by which certain aspects of this action become moot issues.  

8. Second, the EO and referenced EM and CMS Recommendations confirm the 

State’s interest in postponing elective procedures. As CMS states: “To aggressively address 

COVID-19, CMS recognizes that conservation of critical healthcare resources is essential, in 

addition to limiting exposure of patients and staff to the virus that causes COVID-19. CMS 

also recognizes the importance of reducing burdens on the existing health system and 

maintaining services while keeping patients and providers safe.” See supra n.3.  

9. Third, as noted in Defendants’ surreply, this recent action shows both that the 

postponement is working and that it was a reasonable measure based on the data and advice 

given to the Governor by health advisors, without pretext or invidious discrimination: 
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Despite Plaintiffs best efforts to fight it, the postponement has started to work. 
Accordingly, based on the latest data and developments, Governor Stitt 
announced today that he will begin lifting portions of the elective procedures 
postponement as soon as April 24, six days earlier than originally planned. … 
As the Governor warned, “there will still be difficult times ahead” and his team 
“will continue to monitor our hospitalizations and our PPE from around the 
State day and night.” The Governor’s decisions will be based on the best 
available data and the advice of the Governor’s health policy team. 

Ultimately, this disproves Plaintiffs’ theory that the elective procedure 
postponement was all pretext to target abortion, and instead shows it was a 
reasonable measure, based on data and expert health advice, to impose no more 
restrictions than necessary to allow the State to weather this crisis in a manner 
calculated to preserve the public health. The Governor’s good faith EO will 
have lasted only as long as necessary, perhaps little more than a month total, 
and it will have been voluntarily complied with by nearly everyone except 
Plaintiffs. 

Doc. 96 at 6-7.5 

10. For these reasons, the Governor’s latest action shows that the postponement is 

and always has been a reasonable measure, including as applied to abortion, and is not 

oppressive or arbitrary. Accordingly, Plaintiffs’ request for a preliminary injunction should be 

denied. 

                                                 
5 Citing Governor’s Press Conference, April 15, 2020, available at 
https://www.facebook.com/GovStitt/posts/2966027813483195. 
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Respectfully Submitted, 

 s/ Mithun Mansinghani 
 MITHUN MANSINGHANI, OBA #32453 

Solicitor General 
ZACH WEST, OBA # 30768 
BRYAN CLEVELAND, OBA #33680 

Assistant Solicitors General 
OFFICE OF ATTORNEY GENERAL 
STATE OF OKLAHOMA  
313 N.E. 21st Street 
Oklahoma City, OK 73105 
(405) 521-3921 
Mithun.Mansinghani@oag.ok.gov 
Zach.West@oag.ok.gov 
Bryan.Cleveland@oag.ok.gov 
Counsel for Defendants 
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