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PETITION FOR EN BANC OR FULL COURT REHEARING
_______________

The state appellees in Oregon v. Azar, No. 19-35386, and California v.

Azar, No. 19-15974, respectfully petition for rehearing by the en banc panel or,

in the alternative, the full court. See Fed. R. App. P. 35(b), Circuit Rule 35-3.

For the reasons explained in the petition filed by the appellees in Washington v.

Azar, No. 19-35394 (ECF No. 139), rehearing is warranted under Rule 35

because the en banc panel (1) decided the merits of the claim of arbitrary and

capricious agency action on a preliminary-injunction appeal without the

administrative record and without warning to the parties; and (2) deferred to

unreasoned assertions by the agency that contradict the administrative record.

The en banc panel’s approach to those issues conflicts with holdings of the U.S.

Supreme Court and of this Court.1

The procedural history of the Oregon and California cases in the district

court differ from that of the Washington case; for example, the Oregon case has

not yet proceeded to summary judgment because the district court stayed

proceedings pending the en banc court’s ruling. But these procedural

1 See Univ. of Tex. v. Camenisch, 451 U.S. 390, 395-98 (1981); Sw. Voter
Registration Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003) (en
banc) (issue 1); Motor Vehicle Mfrs. Ass’n, Inc. v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 43 (1983); Organized Vill. of Kake v. U.S. Dep’t of Agric.,
795 F.3d 956, 966-67 (9th Cir. 2015) (en banc) (issue 2).
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2

differences do not alter the need for rehearing by the en banc panel or the full

court. The preliminary-injunction appeals in the Oregon, California, and

Washington cases were heard and decided together, and the reasons for

rehearing are the same in all three cases.
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State of California v. Azar, No. 19-15974+

PAEZ, Circuit Judge, joined by THOMAS, Chief Judge, WARDLAW and

FLETCHER, Circuit Judges, dissenting:

Millions of Americans depend on Title X for their health care, including

lifesaving breast and cervical cancer screenings, HIV testing, and infertility and

contraceptive services. Congress created the Title X program in 1970 to ensure

that family planning services would be “readily available to all persons desiring

such services,” Pub. L. No. 91-572 § 2, 84 Stat. 1504 (1970), and entrusted the

United States Department of Health and Human Services (“HHS”) with the

responsibility of disbursing Title X funds to health care providers serving low-

income Americans.

Since then, Congress has twice circumscribed HHS’s authority in

administering the Title X program. First, Congress directed that the health care

providers who receive Title X funds inform pregnant patients of their options

without advocating one choice over another. Second, Congress barred HHS from

promulgating regulations that burden patients’ access to health care, interfere with

communications between patients and their health care providers, or delay patients’

access to care.

In 2019, HHS promulgated the regulations at issue in this litigation (“the

Rule”). See Compliance with Statutory Program Integrity Requirements, 84 Fed.

FILED
FEB 24 2020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS
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Reg. 7714 (Mar. 4, 2019). Among other things, the Rule gags health care

providers from fully counseling women about their options while pregnant and

requires them to steer women toward childbirth (the “Gag Rule”). It also requires

providers to physically and financially separate any abortion services they provide

(through non-Title X funding sources) from all other health care services they

deliver (the “Separation Requirement”).

Three separate district courts in well-reasoned opinions recognized that the

Rule breaches Congress’s limitations on the scope of HHS’s authority and enjoined

enforcement of the Rule.1 In vacating the district courts’ preliminary injunctions,

the majority sanctions the agency’s gross overreach and puts its own policy

preferences before the law. Women2 and their families will suffer for it. I strongly

dissent.

***

1 See Oregon v. Azar (Oregon), 389 F. Supp. 3d 898 (D. Or. 2019); State of
California v. Azar (California), 385 F. Supp. 3d 960 (N.D. Cal. 2019); Washington
v. Azar (Washington), 376 F. Supp. 3d 1119 (E.D. Wash. 2019).

2 While the Rule disproportionately impacts women, people of all genders rely on
Title X services, can become pregnant, and will suffer the consequences of the
Rule. See, e.g., Cal. Code Regs., tit. 2, § 11035(g) (defining individuals eligible
for pregnancy accommodation as including “transgender employee[s] who [are]
disabled by pregnancy”); Jessica A. Clarke, They Them, and Theirs, 132 Harv. L.
Rev. 894, 954 (2019) (“People of all gender identities can be pregnant[.]”); see
also Juno Obedin-Maliver & Harvey J. Makadon, Transgender Men and
Pregnancy, 9 Obstetric Med., 4, 5 (2016).
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The majority would return us to an older world, one in which a government

bureaucrat could restrict a medical professional from informing a patient of the full

range of health care options available to her. Fortunately, Congress has ensured

such federal intrusion is no longer the law of the land.

The majority heavily relies, mistakenly, on Rust v. Sullivan and Harris v.

McRae, decisions that held the Constitution confers no affirmative entitlement to

state subsidization of abortion. Maj. Op. 11–15, 46 n.21, 51–55; Rust, 500 U.S.

173, 201 (1991); McRae, 448 U.S. 297, 318 (1980); see also Webster v.

Reproductive Health Services, 492 U.S. 490, 509 (1989); Maher v. Roe, 432 U.S.

464, 474 (1977). “Whether freedom of choice that is constitutionally protected

warrants federal subsidization,” the Court reasoned in McRae, “is a question for

Congress to answer, not a matter of constitutional entitlement.” 448 U.S. at 318.

It is constitutionally permissible to “leave[] an indigent woman with at least the

same range of choice in deciding whether to obtain a medically necessary abortion

as she would have had if Congress had chosen to subsidize no health care costs at

all.” Id. at 317. In other words, Congress can choose to disburse its funds

however it likes. I do not take issue with that principle.

The problem for the majority’s position is that Congress has in fact chosen

to disburse public funds differently since the days of Rust. Perhaps recognizing

that medical ethics and gender norms have evolved, Congress in 1996 and again in
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2010 enacted statutory protections that exceed the constitutional floor set decades

ago. In 1996 (and every year since) Congress clarified that its decision not to

subsidize abortion does not prohibit pregnancy counseling on the range of

women’s options; to the contrary, Congress explicitly required that “all pregnancy

counseling shall be nondirective.” Omnibus Consolidated Rescissions and

Appropriations Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (“the

nondirective mandate”). And, in 2010, Congress prohibited HHS from

promulgating regulations that frustrate patients’ ability to access health care. 42

U.S.C. § 18114.

The majority disregards twenty years of progress, insistent on hauling the

paternalism of the past into the present. Because Congress has clarified the scope

of HHS’s authority, the Rust line of cases has little bearing on the matter before us.

Our only task is to determine whether HHS has exceeded the authority Congress

granted it. And as the district courts concluded, it has.

I. The Rule Violates Congress’s Nondirective Mandate

Since 1996, Congress has provided a clear limitation on Title X funding,

specifying “that all pregnancy counseling shall be nondirective.” Department of

Defense and Labor, Health and Human Services, and Education Appropriations

Act, and Continuing Appropriations Act, Pub. L. No. 115-245, 132 Stat. 2981,

3070–71 (2018) (emphasis added). The district courts separately determined that
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the Rule conflicts with Congress’s nondirective mandate. 5 U.S.C. § 706(2)(A);

see Oregon, 389 F. Supp. 3d at 909–13; California, 385 F. Supp. 3d at 986–92;

Washington, 376 F. Supp. 3d at 1130. I agree.3

The Rule is nothing but directive. By its very terms, it requires a doctor to

refer a pregnant patient for prenatal care, even if she does not want to continue the

pregnancy, while gagging her doctor from referring her for abortion, even if she

has requested specifically such a referral. 42 C.F.R. §§ 59.14(a), (b). The Rule

does not stop there. If a doctor provides a patient a referral list of primary health

care providers, no more than half of those providers may offer abortion services.

42 C.F.R. § 59.14(c)(2). And if the patient asks who on the list might actually

provide her an abortion? The Rule muzzles her doctor from telling her. Id. The

result is that patients are steered toward childbirth at every turn.

3 We review for abuse of discretion the district courts’ grant of the preliminary
injunctions. Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th
Cir. 2011). “The district court’s interpretation of the underlying legal principles,
however, is subject to de novo review and a district court abuses its discretion
when it makes an error of law.” Sw. Voter Registration Educ. Project v. Shelley,
344 F.3d 914, 918 (9th Cir. 2003). Because Plaintiffs’ first two claims, namely
whether the Rule violates Congress’s nondirective mandate or the Affordable Care
Act, turn on the merits of several legal issues, I agree with the majority that we
may address the merits of those issues directly. The majority goes too far,
however, in adjudicating the merits of the third claim, namely whether the
promulgation of the Rule was arbitrary and capricious, for the reasons discussed in
Section III, infra.
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What can a doctor even say when confronted with her patient’s questions

about abortion? The Rule bars doctors from “promot[ing] . . . or support[ing]

abortion as a method of family planning, []or tak[ing] any other affirmative action

to assist a patient” in exercising her right to abortion. 42 C.F.R. § 59.14(a); see

also 42 C.F.R. § 59.5(a)(5). Imagine a patient visits her Title X provider and asks

whether she can get an abortion at the local hospital. Would it qualify as

“promoting” abortion to answer the question? The Gag Rule makes doctors who

desire to provide their patients with accurate information “walk on eggshells to

avoid a potential transgression of the . . . Rule, whereas those describing the option

of continuing the pregnancy face no comparable risk.” California, 385 F. Supp. 3d

at 992.

The result is Kafkaesque. Oregon, 389 F. Supp. 3d at 912. As Judge

McShane of the District of Oregon observed:

The Gag Rule is remarkable in striving to make professional health
care providers deaf and dumb when counseling a client who wishes to
have a legal abortion or is even considering the possibility. The rule
handcuffs providers by restricting their responses in such situations to
providing their patient with a list of primary care physicians who can
assist with their pregnancy without identifying the ones who might
perform an abortion. Again, the response is required to be, “I can’t
help you with that or discuss it. Here is a list of doctors who can
assist you with your pre-natal care despite the fact that you are not
seeking such care. Some of the providers on this list—but in no case
more than half—may provide abortion services, but I can’t tell you
which ones might. Have a nice day.” This is madness.

Id. at 913 (footnote omitted).
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The majority purports to see no problem here. Although HHS itself defines

“nondirective counseling” as “the meaningful presentation of options where the

[medical professional] is ‘not suggesting or advising one option over another,’” 84

Fed. Reg. at 7716 (citation omitted), the majority insists such counseling does not

require the meaningful presentation of “all” options. Maj. Op. 42. Rather, in the

majority’s tortured telling, “nondirective” requires only the “neutral” presentation

of some options.4 Maj. Op. 42.

Excluding an entire category of options is neither meaningful nor neutral. If

a man were diagnosed with prostate cancer, and his doctor concluded that

chemotherapy, radiation, or hospice were equally viable responses, each with

4 The majority sanctions HHS’s post hoc interpretation that “counseling” does not
include “referrals.” Maj. Op. 35–41. Judge Chen of the Northern District of
California readily dismissed this argument. California, 385 F. Supp. 3d at 988–91.
As Judge Chen explained, nondirective counseling encompasses referrals for three
reasons. First, Congress expressly stated so, a point HHS recognized when it
promulgated the Rule. See 42 U.S.C. § 254c-6(a)(1) (requiring HHS to make
training grants on “providing adoption information and referrals to pregnant
women on an equal basis with all other courses of action included in nondirective
counseling to pregnant women”) (emphasis added); 84 Fed. Reg. at 7733
(“Congress has expressed its intent that postconception adoption information and
referrals be included as part of any nondirective counseling in Title X projects
when it passed . . . 42 U.S.C. 254c-6[.]”) (emphasis added). Second, HHS itself
describes referrals as part of counseling throughout the Rule and has done so
across administrations. See, e.g., 84 Fed. Reg. at 7730, 7733–34; U.S. Dep’t
Health & Human Services, Program Guidelines for Project Grants for Family
Planning Services § 8.2 (1981) (“Post-examination counseling should be provided
to assure that the client . . . receives appropriate referral for additional services as
needed.”). Third, industry understanding recognizes that counseling includes
referrals. See California, 385 F. Supp. 3d at 989.
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different consequences for his quality of life, he would be upset, to say the least, to

discover that he had been referred only for hospice care. Such a sham

“presentation” of options would in no sense be nondirective.

So too here. Indeed, HHS itself has recognized that there can be no

meaningful choice when a whole category of options is hidden from a patient: “In

nondirective counseling, abortion must not be the only option presented by

[medical professionals]; otherwise the counseling would violate . . . the

Congressional directive that all pregnancy counseling be nondirective[.]” 84 Fed.

Reg. at 7747. The Gag Rule does exactly that. For all pregnancy counseling not

involving abortion, women can take an “active” and “informed” role in their

pregnancy and family planning process; but once a woman asks for abortion

information, she can no longer be provided all the information she seeks about her

own medical care. See 84 Fed. Reg. at 7716–17. “[E]mpower[ed]” so long as she

does what the agency and the majority want; “coerc[ed]” and demeaned if she tries

to “take an active role in . . . identifying the direction” of her life’s course. 84 Fed.

Reg. at 7716; 65 Fed. Reg. at 41275.5 The consequences will be profound,

5 Indeed, in 2000, the agency concluded that “requiring a referral for prenatal care
and delivery or adoption where the client rejected those options would seem
coercive and inconsistent with the concerns underlying the ‘nondirective’
counseling requirement.” 65 Fed. Reg. at 41275 (emphasis added).

The majority attempts to salvage the prenatal care referral requirement by
claiming that prenatal care is medically necessary for all patients’ health,
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delaying some women’s access to time-sensitive care and preventing others from

accessing abortion altogether.6

regardless of their intent to end a pregnancy. Maj. Op. 44 & n.19. That’s not true,
as the American College of Obstetricians and Gynecologists (“ACOG”) and other
professional medical associations, as well as numerous physicians and other health
care providers have attested. See, e.g., Br. of Amici Curiae Am. Coll. of
Obstetricians & Gynecologists, et al., at 14–15 (“Prenatal care is not medically
indicated when a pregnant patient plans to terminate her pregnancy—it is
recommended only when a patient plans to continue her pregnancy.”); Decl. of J.
Elisabeth Kruse, Nat’l Family Planning & Reprod. Health Ass’n Supplemental
Excerpts of Record (“SER”) at 256 (Washington) (“[O]f course, such care is not
medically necessary for someone who wishes to terminate her pregnancy.”); Decl.
of Dr. Melissa Marshall, California SER 579 (California) (“[P]renatal health care
is not medically necessary when a patient is terminating her pregnancy.”); Decl. of
Dr. Judy Zerzan-Thul, Washington SER 161 (Washington) (“[I]f a patient
determined to be pregnant elects to terminate the pregnancy, pre-natal care would
not be medically necessary.”). And, regardless, that’s not how HHS justified the
requirement. Rather, HHS required the prenatal care referral because “such care is
important” not only for women’s health but also “for healthy pregnancy and
birth.” 84 Fed. Reg. at 7722 (emphasis added).

6 As health care providers and amici make clear, the notion that “information about
abortion is readily available ‘on the internet’ betrays a complete lack of
understanding of the realities of our Title X patient population” who, “because of
language, literacy (including health literacy and electronic literacy), or economic
barriers[,]” depend on referrals from Title X providers in order to access care.
Kruse, Nat’l Family Planning & Reprod. Health Ass’n SER 262 (Washington); see
also Decl. of Dr. Sarah Prager, id. at 298–99 (“Because many Title X patients have
linguistic, educational, informational, and financial barriers to accessing
healthcare, the impediments introduced by the New Rule may prevent such
patients from accessing abortion altogether.”); Decl. of Dr. Blair Darney, Oregon
SER 41 (Oregon) (“Researchers have studied the reasons women delay entry to
care for abortion; logistics such as knowing where to go is among the reasons.”);
cf. Maj. Op. 46 n.21.

The barriers created by the Gag Rule are particularly substantial for young
people, LGBTQ people, those with limited English proficiency, and patients in
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Congress has prohibited such a result. Contrary to the majority’s contention

that HHS is owed Chevron deference because Congress has not clarified the

meaning of the term “nondirective”, Maj. Op. 41, Congress has in fact done so.

And where Congress’s intent is clear, we “must give effect to the unambiguously

expressed intent of Congress.” Chevron, U.S.A., Inc. v. Nat. Res. Def. Council,

Inc., 467 U.S. 837, 843 (1984).

Congress has used “nondirective counseling” in only two instances: the

annual HHS Appropriations Act at issue here and section 254c-6(a)(1) of the

Public Health Service Act (“PHSA”). The latter provides that HHS shall make

training grants “providing adoption information and referrals to pregnant women

on an equal basis with all other courses of action included in nondirective

counseling to pregnant women.” 42 U.S.C. § 254c-6(a)(1) (emphasis added).

rural areas. See, e.g., Br. of Amici Curiae Nat’l Ctr. for Youth Law, et al., at 16–
17 (“Adolescents without easy access to transportation, a phone, and the Internet
might be unable to research the providers on the list they are given. They also
might not immediately comprehend that a medical professional, whom they trust,
has referred them for care that they do not need or want . . . . Particularly for
adolescents who are homeless or in foster care, navigating a maze of providers that
might or might not offer abortion services could prove impossible.”); Br. of Amici
Curiae Nat’l Ctr. for Lesbian Rights, et al., at 13; Decl. of Kathryn Kost, California
SER 156 (California). As one health care provider concluded, “The New Rule’s
coercive requirements would force me to disrespect, contradict, and patronize my
patient, and violate her trust[.]” Kruse, Nat’l Family Planning & Reprod. Health
Ass’n SER 262 (Washington).
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In response, the majority asserts that because § 254c-6(a)(1) is not part of

Title X and was enacted for a different purpose, “it sheds no light on Congress’s

intent in enacting the appropriations rider or on the interpretation of its statutory

language.” Maj. Op. 38–39. If § 254c-b(a)(1) sheds no light, HHS certainly didn’t

think so: it relied on the PHSA definition in formulating the Rule. See 84 Fed.

Reg. at 7733 (“Congress has expressed its intent that . . . referrals be included as

part of any nondirective counseling in Title X projects when it passed the . . .

Public Health Service Act[.]”); 84 Fed. Reg. at 7745. As HHS apparently

recognized, Congress’s use of the term “nondirective counseling” should be read

consistently between the PHSA and the nondirective appropriations rider to

include providing referrals on an equal basis with all other options. See

Erlenbaugh v. United States, 409 U.S. 239, 243 (1972) (“[A] legislative body

generally uses a particular word with a consistent meaning in a given context.”);

see also Dir., Office of Workers’ Comp. Prog., Dep’t of Labor v. Newport News

Shipbldg. & Dry Dock Co., 514 U.S. 122, 130 (1995) (instructing that in

interpreting an ambiguous statutory phrase, “[i]t is particularly illuminating to

compare” two different statutes employing the “virtually identical” phrase).

Because the Gag Rule requires doctors to push patients toward one option

over another, it violates Congress’s mandate that patients receive counseling on

their pregnancy options in a nondirective manner.
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II. The Rule Violates Section 1554 of the Affordable Care Act

In 2010, as part of the Affordable Care Act’s (“ACA”) sweeping reforms,

Congress imposed limits on the scope of HHS’s regulatory authority:

Notwithstanding any other provision of this Act, the Secretary of
Health and Human Services shall not promulgate any regulation
that—
(1) creates any unreasonable barriers to the ability of individuals to
obtain appropriate medical care;
(2) impedes timely access to health care services;
(3) interferes with communications regarding a full range of treatment
options between the patient and the provider;
(4) restricts the ability of health care providers to provide full
disclosure of all relevant information to patients making health care
decisions;
(5) violates principles of informed consent and the ethical standards of
health care professionals; or
(6) limits the availability of health care treatment for the full duration
of a patient’s medical needs.

42 U.S.C. § 18114 (“section 1554”). The three district courts separately

determined that the Rule violates section 1554 of the ACA. See Oregon, 389 F.

Supp. 3d at 914–15; California, 385 F. Supp. 3d at 992–1000; Washington, 376 F.

Supp. 3d at 1130. I agree.

First, the Gag Rule—which restricts communications between health care

providers and patients, 42 C.F.R. §§ 59.14(a)–(c)—will “obfuscate and obstruct

patients from receiving information and treatment for their pressing medical

needs.” California, 385 F. Supp. 3d at 998; see also Washington, 376 F. Supp. 3d

at 1130. In so doing, the Rule exceeds HHS’s statutory authority: it “impedes
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timely access to health care services[,]” “interferes with communications regarding

a full range of treatment options[,]” “restricts the ability of health care providers to

provide full disclosure of all relevant information to patients making health care

decisions[,]” and “violates . . . the ethical standards of health care professionals[.]”

42 U.S.C. § 18114.

Second, the Separation Requirement—which requires Title X recipients to

physically and financially separate abortion provision from all other medical

services, through the use of separate entrances and exits as well as separate

accounting, personnel, and medical records, 42 C.F.R. § 59.15—plainly will

impinge on the ability of providers to offer care. See Oregon, 389 F. Supp. 3d at

915; Washington, 376 F. Supp. 3d at 1130. By its own terms, HHS’s Separation

Requirement creates unreasonable barriers to health care; it also frustrates “timely

access” to care, contrary to Congress’s plain directive that HHS may not do so. 42

U.S.C. § 18114.

Finally, the Rule’s requirement that doctors encourage family participation

in reproductive decisions will “force [doctors] to breach their ethical obligations”

in certain circumstances. California, 385 F. Supp. 3d at 1000; see also

Washington, 376 F. Supp. 3d at 1130. This requirement directly contravenes

Congress’s prohibition on promulgating regulations that “violate[] . . . the ethical

standards of health care professionals[.]” 42 U.S.C. § 18114.
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Tellingly, the majority does not even attempt to argue that the Rule complies

with the ACA. Instead, it characterizes the Rule as falling conveniently outside the

scope of the limitations Congress imposed on HHS in the ACA. It relies on the

Rust and McRae line of cases for the proposition that, as a constitutional matter,

Congress need not subsidize abortion. It then asserts that the constitutional minima

identified in those cases “applies equally” to statutory claims. Maj. Op. 51–55.

The majority offers no support for this bold proposition.

How could it? Congress may, and regularly does, enact statutory

requirements and protections that exceed the constitutional floor. Aetna Life Ins.

Co. v. Lavoie, 475 U.S. 813, 828 (1986) (“The Due Process Clause demarks only

the outer boundaries . . . . Congress and the states, of course, remain free to impose

more rigorous standards[.]”); Am. Legion v. Am. Humanist Assoc., 139 S. Ct. 2067,

2094 (2019) (Kavanaugh, J., concurring) (“The constitutional floor is sturdy and

often high, but it is a floor.”). That is exactly what Congress has done here.7 That

7 The majority’s assertion that the ACA does not impact Title X is contradicted by
the terms of the ACA. Maj. Op. 56–57. Section 1554 governs “any regulation,”
42 U.S.C. § 18114 (emphasis added). If Congress had meant to restrict its scope to
the ACA, it would have said “any regulation pursuant to this Act.” Cf. St. Paul
Fire & Marine Ins. Co. v. Barry, 438 U.S. 531, 550 (1978) (discussing the breadth
of the word “any” and concluding that if Congress intends to limit the scope of
statutory language, it will make that explicit). As Judge Chen reasoned, the clause
“[n]otwithstanding any other provision of this Act” is most naturally read to mean
that the Secretary “cannot engage in the type of rulemaking proscribed by [s]ection
1554 even if another provision . . . could be construed to permit it.” California,
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a congressional decision not to subsidize abortion does not burden the abortion

right in the constitutional sense, see e.g., McRae, 448 U.S. at 316, has no bearing

whatsoever on whether an agency has overstepped its statutory authority. And,

here, the agency has.8

III. The Rule Is Likely Arbitrary and Capricious

Finally, I turn to Plaintiffs’ claim that the promulgation of the Rule was

arbitrary and capricious under the Administrative Procedure Act (“APA”). As an

initial matter, the majority contends that it is appropriate, on review of the district

courts’ preliminary injunctions, to adjudicate the merits of the arbitrary and

capricious claim. Maj. Op. 28–32. It is not. Unlike our consideration of

Plaintiffs’ first two claims, which required us to address the underlying legal

question to determine whether the district courts abused their discretion, review of

the arbitrary and capricious claim requires examination of the administrative

record. We do not have the complete administrative record before us, and neither

385 F. Supp. 3d at 995. In other words, “the directive of [s]ection 1554 is to be
given primacy” over other parts of the ACA.

8 The majority makes much of the fact that the Rule is purportedly “less restrictive
in at least one important respect” than the 1988 regulation upheld in Rust. Maj.
Op. 5. That is immaterial. The Rust decision predated the passage of the
nondirective mandate by half a decade and the ACA by two decades, so whether
the Rule or its 1988 predecessor violated those laws was not and could not possibly
have been before the Court.
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did the district courts when they issued the preliminary injunctions. Deciding the

merits of Plaintiffs’ arbitrary and capricious claim is therefore premature. See

Walter O. Boswell Mem’l Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984)

(“If a court is to review an agency’s action fairly, it should have before it neither

more nor less information than did the agency when it made its decision.”)

(emphasis added); Nat. Res. Def. Council, Inc. v. Train, 519 F.2d 287, 291 (D.C.

Cir. 1975) (“The Administrative Procedure Act and the cases require that the

complete administrative record be placed before a reviewing court.”); see also

Univ. of Texas v. Camenisch, 451 U.S. 390, 395 (1981) (“[G]iven the haste that is

often necessary . . . a preliminary injunction is customarily granted on the basis of

procedures that are less formal and evidence that is less complete than in a trial on

the merits. A party thus is not required to prove his case in full at a preliminary-

injunction hearing[.]”).9 Indeed, “[t]o review less than the full administrative

record might allow a party to withhold evidence unfavorable to its case, and so the

APA requires review of ‘the whole record.’” Boswell Mem’l Hosp., 749 F.2d at

9 Indeed, while Defendants pursued their appeals of the preliminary injunctions,
briefing advanced to the merits in the Eastern District of Washington. There,
Defendants produced to Plaintiffs the full administrative record (two months after
the preliminary injunction issued), see Case No. 1:19-cv-03040-SAB, Dkt. No. 88
(June 24, 2019) and, with the benefit of the complete record, Plaintiffs further
developed their arbitrary and capricious claim. See Case No. 1:19-cv-03040-SAB,
Dkt. No. 121 (Nov. 20, 2019).
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792. Accordingly, I address only Plaintiffs’ likelihood of success on the merits.

The majority should have done the same.10

Under the APA, a court “shall . . . hold unlawful and set aside agency action

. . . found to be . . . arbitrary [and] capricious.” 5 U.S.C. § 706(2)(A). An agency

action is arbitrary and capricious if “the agency has relied on factors which

Congress has not intended it to consider, entirely failed to consider an important

aspect of the problem, [or] offered an explanation for its decision that runs counter

to the evidence before the agency.” Motor Vehicle Mfrs’ Ass’n v. State Farm Mut.

Auto. Ins. Co., 463 U.S. 29, 43 (1983). “[T]he agency must examine the relevant

data and articulate a satisfactory explanation for its action including a rational

10 The cases on which the majority relies to proceed to the merits are inapt. First,
unlike the cases the majority cites, Maj. Op. 28–32, we do not have the full
administrative record before us. Cf. Beno v. Shalala, 30 F.3d 1057, 1064 n.11 (9th
Cir. 1994) (reaching the merits because “Plaintiffs’ . . . claim requires a review of
the administrative record, which is complete, and interpretation of relevant statutes;
additional fact-finding is not necessary to resolve this claim”) (emphasis added);
Blockbuster Videos, Inc. v. City of Tempe, 141 F.3d 1295, 1297 (9th Cir. 1998)
(same, because “[t]he record . . . is fully developed”); see also Fla. Power & Light
Co. v. Lorion, 470 U.S. 729, 744 (1985) (“The APA specifically contemplates
judicial review on the basis of the agency record compiled in the course of . . .
[the] agency action[.]”) (emphasis added). Nor is this a case that implicates
sensitive foreign policy concerns. Munaf v. Geren, 553 U.S. 674, 692 (2008)
(reasoning that reaching the merits was “the wisest course” because the case
“implicate[d] sensitive foreign policy issues in the context of ongoing military
operations”).
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connection between the facts found and the choice made.” Id. (internal quotation

marks omitted).

When an agency changes its policy, the agency must provide a “reasoned

explanation for its action.” FCC v. Fox Television Stations, Inc., 556 U.S. 502,

515 (2009). The new policy need not be better than the old one, but it must be

permissible and based on “good reasons.” Id. When the reasons the agency relies

on for changing its position are “not new,” the agency fails to provide a “reasoned

explanation.” Org. Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 967 (9th

Cir. 2015) (en banc). “In explaining its changed position, an agency must also be

cognizant that longstanding policies may have engendered serious reliance

interests that must be taken into account.” Encino Motorcars, LLC v. Navarro, 136

S. Ct. 2117, 2126 (2016) (internal quotation marks omitted). Here, the Rule

replaced the regulation adopted in 2000, not the 1988 regulation addressed in Rust;

thus the 2000 Rule is the one to which we must look to assess HHS’s changed

positions. See Standards of Compliance for Abortion-Related Services in Family

Planning Services Projects, 65 Fed. Reg. 41270 (Jul. 3, 2000). Plaintiffs are likely

to prevail on their claim that the promulgation of the Rule was arbitrary and

capricious for at least two reasons.11

11 None of the district courts needed to address Plaintiffs’ arbitrary and capricious
arguments because they had independently found Plaintiffs were likely to succeed
on their other merits arguments. Nevertheless, each district court recognized the
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A. HHS Failed to Provide a Reasoned Justification for Its Policy Change

First, the Rule represents a dramatic shift in policy, yet HHS failed to

provide the required “reasoned explanation for its action.” Fox Television, 556

U.S. at 515. Take the Gag Rule and Separation Requirement, for example. In

2000, when it adopted regulations rescinding the 1988 version of the Gag Rule,

HHS explicitly considered Congress’s recently enacted nondirective mandate as

well as comments emphasizing that “medical ethics and good medical care . . .

requir[e] that patients receive full and complete information to enable them to

make informed decisions”; “[c]onsequently,” the agency “decided to reflect [the

nondirective requirement] . . . in the regulatory text.” 65 Fed. Reg. at 41273. By

contrast, here HHS has changed its position on what medical ethics demand

without providing a reasoned explanation for or acknowledgment of the change, as

strength of Plaintiffs’ APA challenge. California, 385 F. Supp. 3d at 1000–19
(addressing—with painstakingly detailed analysis—the shortcomings of HHS’s
justifications for the physical separation requirement, the counseling and referral
restrictions, the “physicians or advanced practice providers” requirement, and the
removal of the “medically approved” requirement, as well as HHS’s inadequate
cost-benefit analysis); Oregon, 389 F. Supp. 3d at 917–18 (noting that HHS
“nowhere squares” particular medical ethics requirements with the requirements of
the Rule and that HHS “appears to have failed to seriously consider persuasive
evidence”); Washington, 376 F. Supp. 3d at 1131 (recognizing that Plaintiffs and
amici had “presented facts and argument that the . . . Rule is arbitrary and
capricious because it reverses long-standing positions of [HHS]” without
considering relevant medical opinions and likely consequences).
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is required by the APA.12 See Org. Vill. of Kake, 795 F.3d at 966 (“Unexplained

inconsistency between agency actions is a reason for holding an interpretation to

be an arbitrary and capricious change.”) (internal quotation marks and citation

omitted).13

12 That abortion remains controversial, as the majority contends, Maj. Op. 75 n.34,
does not explain why HHS may shift its understanding of medical ethics from 2000
without a reasoned explanation.

13 I also agree with Judge McShane of the District of Oregon that HHS’s “failure to
respond meaningfully to the evidence” that the Gag Rule contradicts medical ethics
“renders its decision[] arbitrary and capricious.” Oregon, 389 F. Supp. 3d at 918
(quoting Tesoro Alaska Petroleum Co. v. FERC, 234 F.3d 1286, 1294 (D.C. Cir.
2000)). A doctor and leader of the American Medical Association—the
organization that “literally wrote the book on medical ethics”—stated that the
American Medical Association’s Code of Medical Ethics prohibits withholding
information from a patient, except in emergency situations, and requires decisions
or recommendations to be based on the patient’s medical needs. Id. at 916. He
concluded that the Gag Rule “is an instruction to physicians to intentionally
mislead patients, which, if followed, is an instruction for physicians to directly
violate the Code of Medical Ethics[.]” Id. at 917.

In its cursory response, HHS merely announced that it “believes” the Rule
presents no ethical problems because patients are permitted to ask questions “and
to have those questions answered by a medical professional.” 84 Fed. Reg. at
7724. That assertion is contradicted by the plain text of the Rule, which
specifically prohibits medical professionals from answering certain questions, such
as, “who on this list is an abortion provider?” 42 C.F.R. § 59.14(c)(2). HHS’s
insistence that the Gag Rule is “nondirective” does not salvage the Rule either, as it
is both conclusory and, for the reasons explained in Section I, supra, false.
Because the Gag Rule “contradicts . . . persuasive evidence from the leading expert
on medical ethics,” and HHS has failed to present even a “plausible explanation
outlining its rationale for rejecting the evidence and reaching a different
conclusion,” Oregon, 389 F. Supp. 3d at 917 (citing State Farm Mut., 463 U.S. at
43), it is arbitrary and capricious. The majority is wrong to conclude otherwise.
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Similarly, in 2000, HHS recognized that “Title X grantees are subject to

rigorous financial audits” and ultimately concluded that a physical separation

requirement “is not likely ever to result in an enforceable compliance policy that is

consistent with the efficient and cost-effective delivery of family planning

services.” 65 Fed. Reg. at 41275–76 (2000) (emphasis added). As justification for

its about-face in the new Rule, HHS speculated about a “risk” of Title X funds

being used for impermissible purposes.14 84 Fed. Reg. at 7765 (discussing the risk

of “potential co-mingling” without citing any evidence of co-mingled funds). A

speculative risk is not a reasoned explanation. Ariz. Cattle Growers’ Ass’n v. U.S.

Fish & Wildlife, 273 F.3d 1229, 1244 (9th Cir. 2001); see also Nat’l Fuel Gas

Supply Corp. v. FERC, 468 F.3d 831, 841 (D.C. Cir. 2006).

B. HHS’s Cost-Benefit Analysis Is Contrary to the Evidence

Second, the Rule is likely arbitrary and capricious because HHS offered an

explanation for its cost-benefit analysis that runs contrary to the evidence before

the agency. See State Farm Mut., 463 U.S. at 43. As the district courts explained,

there are at least three provisions of the Rule that will cause providers to leave the

14 To be clear: the “recent studies” that the majority notes HHS relied on do not
demonstrate any actual misuse of Title X funds. Maj. Op. 65. Rather, they reflect
facilities that comply with Title X but likely will be forced out of the program by
the Separation Requirement. 84 Fed. Reg. at 7765.
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Title X program, leading to decreased access to Title X-funded care, which will in

turn create costs that HHS did not account for.

First, the Gag Rule. Because it “require[s] doctors to violate . . .

fundamental ethical and professional norms[,]” Oregon, 389 F. Supp. 3d at 916,

the Gag Rule will trigger providers to leave the Title X program, “drastically

reduc[ing] access to Title X services, and lead[ing] to serious disruptions in care

for Title X patients.” California, 385 F. Supp. 3d at 1008. For example, the

provider serving approximately 40% of all Title X patients—1.6 million people—

which is also the only family planning provider in ten percent of rural counties,

declared that if the Gag Rule is implemented, it will leave the Title X program in

order to maintain its ethical obligations to patients.15 Oregon, 389 F. Supp. 3d at

918; California, 385 F. Supp. 3d at 979.

15 Indeed, this exodus has come to pass. Plaintiffs informed us that all Planned
Parenthood Title X direct grantees would withdraw from Title X beginning August
19, 2019, as a result of enforcement actions by HHS, and they have done so. See
Sarah McCammon, Planned Parenthood Withdraws From Title X Program Over
Trump Abortion Rule, Nat’l Pub. Radio (Aug. 19, 2019),
https://www.npr.org/2019/08/19/752438119/planned-parenthood-out-of-title-x-
over-trump-rule. Planned Parenthood is not alone. See Nicole Acevedo, Nearly
900 Women’s Health Clinics Have Lost Federal Funding Over Gag Rule, NBC
News (Oct. 22, 2019) https://www.nbcnews.com/news/latino/nearly-900-women-s-
health-clinics-have-lost-federal-funding-n1069591; Anna North, How A Beloved
Clinic for Low-Income Women Is Fighting to Stay Alive in the Trump Era, Vox
(Nov. 22, 2019), https://www.vox.com/identities/2019/11/22/20952297/title-x-
funding-abortion-birth-control-trump.
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Second, the Separation Requirement. Compliance with the Separation

Requirement will be so cost-prohibitive for many providers that they will have to

leave the Title X program.16 California, 385 F. Supp. 3d at 1008–11.

Third, the requirement that only “physicians or advanced practice providers”

may provide counseling. See 84 Fed. Reg. at 7727–28 (defining “advanced

practice providers”). This limitation will significantly reduce the number of people

who can provide pregnancy counseling and will require significant changes in Title

X providers’ staffing, or else devastate their capacity to serve patients. Id. at 7778

(noting that for “1.7 million Title X family planning encounters in 2016,” services

were delivered by providers who are not “physicians or advanced practice

providers”); California, 385 F. Supp. 3d at 1013 (recognizing that “65% of Title X

sites rel[ied] on trained health educators, registered nurses, and other qualified

providers (excluding physicians and advanced practice clinicians) to counsel

16 HHS also calculated costs of compliance with the physical separation
requirement in a “mystifying” way. California, 385 F. Supp. 3d at 1008. HHS’s
internal guidelines—and common sense—suggest that compliance costs for
making physically separate facilities would include expenses related to equipment,
leasing space, utilities, and personnel. Yet, HHS estimated that an average of only
$30,000 per affected Title X site would be incurred to comply with the physical
separation requirement. 84 Fed. Reg. at 7782. As Plaintiffs’ counsel indicated at
oral argument, even just hiring a single front desk staff member to staff a new
entrance to a facility would exceed that estimate, not to mention all the other costs
that would accompanying creating and maintaining such a facility. See, e.g.,
Washington SER 355–56 (Washington); California SER 396–97 (California).
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patients in selecting contraceptive methods”) (internal quotation marks and citation

omitted).

HHS dismissed the loss of access by speculating that there would not “be a

decrease in the overall number of facilities offering [Title X] services, since [HHS]

anticipates other, new entities will apply for funds, or seek to participate as

subrecipients, as a result of the final rule.” 84 Fed. Reg. at 7782. HHS

simultaneously contradicted that very prediction, by stating, “[HHS] cannot

calculate or anticipate future turnover in grantees.” Id. (emphasis added).

Nonetheless, HHS stated, “[b]ased on [HHS’s] best estimates, it anticipates that the

net impact on those seeking services from current grantees will be zero[.]” Id.

HHS provided no explanation of how it arrived at its “best estimates.” See also

California, 385 F. Supp. 3d at 983 (“[A]t oral argument [before the district court],

when pressed for any record evidence substantiating this (highly consequential)

assertion, Defendants’ counsel could offer none.”). Nor did HHS provide any

specifics about its estimates, such as the locations or geographic distribution of any

“new” clinics, their number or size, or how long it would take them to become

operational grantees. Thus, HHS failed to offer “an explanation for its decision

that runs counter to the evidence before” it. State Farm Mut., 463 U.S. at 43.

Proceeding in this manner is the hallmark of arbitrary and capricious

administrative action.
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The majority disagrees, citing readily distinguishable case law and a poll

that did not conclude what the majority purports it does.17 Maj. Op. 68. The

“poll” that HHS cited is a summary showing both that a majority of “faith-based

healthcare professionals” would prefer not to violate their conscience and that a

majority of them never experienced pressure to refer a patient for a procedure to

which the professional had moral, ethical, or religious objections. 84 Fed. Reg. at

7780 n.138; Freedom2Care & The Christian Med. Ass’n, National Poll Shows

Majority Support Healthcare Conscience Rights, Conscience Law (May 3, 2011),

https://perma.cc/3AU4-ACGA. Nothing suggests that the poll asked medical

professionals about expanding into Title X. It is baffling how HHS made the leap

17 The majority relies extensively on the Supreme Court’s recent opinion, Dep’t of
Commerce v. New York, 139 S. Ct. 2551 (2019). Maj. Op. 59, 61–62, 70–77. That
case raised the issue of whether the Secretary of Commerce was required to accept
the Census Bureau’s predictions about accurate gathering of citizenship data.
Dep’t of Commerce, 139 S. Ct. at 2569. The Court held that the Secretary was not
beholden to the Bureau’s analysis because “the Census Act authorizes the
Secretary, not the Bureau, to make policy choices within the range of reasonable
options[,]” id. at 2571 (emphasis added), and there was support for the Secretary’s
decision, id. at 2569. Conversely, here, we are reviewing HHS’s own
administrative decisions in the face of contravening evidence, and there is no
support for HHS’s decisions.

Moreover, the Court struck down the Secretary of Commerce’s attempt to
reinstate the citizenship question on the census. See 139 S. Ct. at 2575–76 (“Our
review is deferential, but we are ‘not required to exhibit a naiveté from which
ordinary citizens are free.’”). Similarly, here, deference to HHS does not mean
turning a blind eye to the agency’s actions, as the majority does.
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from the poll data—the quality and veracity of which is unclear from the summary

the agency cited—to its conclusion that there would be no decrease in facilities.

Id. And a predicate to giving deference to an agency is that the agency’s

inferences must not contradict the findings of the study. State Farm Mut., 463

U.S. at 43. That is by no means de novo review, contrary to the majority’s

contention. Maj. Op. 68 n.29.

Moreover, the cases on which the majority relies to endorse HHS’s

guesswork arose in different circumstances. Maj. Op. 68–70. When the Supreme

Court in FCC v. National Citizens Committee for Broadcasting condoned an

agency’s “forecast” for future behaviors without “complete factual support,” the

underlying agency decision was “to ‘grandfather’” existing policies into a new

rule. 436 U.S. 775, 813–14 (1978). There, the agency’s predictions concerned

maintenance of the status quo, rather than the change in policy HHS made here.

And in other cases cited by the majority, the regulations at issue “reflect[ed]

reasoned predictions about technical issues.” BNSF Ry. Co. v. Surface Transp.

Bd., 526 F.3d 770, 781 (D.C. Cir. 2008) (citation omitted); see also Trout

Unlimited v. Lohn, 559 F.3d 946, 959 (9th Cir. 2009) (noting that the record

showed that the agency relied on “scientific data, and not on mere speculation”).

HHS’s prediction here is not reasoned or based on any data or studies, and should

not be afforded deference. See Sorenson Commc’ns Inc. v. FCC, 755 F.3d 702,
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708 (D.C. Cir. 2014) (“[T]he wisdom of agency action is rarely so self-evident that

no other explanation is required.”); McDonnell Douglas Corp. v. U.S. Dep’t of the

Air Force, 375 F.3d 1182, 1187 (D.C. Cir. 2004) (“[W]e do not defer to the

agency’s conclusory or unsupported suppositions.”).

Further, because of HHS’s sunny, and baseless, prediction that new clinics

will appear to provide services to at least 40% of the patient population served by

Title X, HHS did not address the potential health consequences of decreased

services and their corresponding costs in its cost-benefit analysis. As the Northern

District of California recognized, the decreased services could cause a 31%

increase in the nation’s unintended pregnancy rate, which would lead to “[b]illions

of dollars in public costs[.]” California, 385 F. Supp. 3d at 1016. Even if the

number of clinics were to remain the same, a changed geographic reach would

have devastating consequences. See 84 Fed. Reg. at 7782 (recognizing that

patients will have to travel further to obtain health care); California, 385 F. Supp.

3d at 1017–18 (noting that when a rural Indiana county lost a Planned Parenthood

clinic, “the county lost free HIV testing services and almost immediately

experienced one of the largest and most rapid HIV outbreaks the country has ever

seen”) (internal quotation marks omitted). An agency governed by the APA must

grapple with potential costs, and HHS—an agency with power over public health,
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no less—failed to do so here. See State Farm Mut., 463 U.S. at 43; Nat’l Ass’n of

Home Builders v. EPA, 682 F.3d 1032, 1040 (D.C. Cir. 2012).

The majority is correct that we give agencies deference—but only insofar as

the agency “examine[s] the relevant data and articulate[s] a satisfactory

explanation for its action including a rational connection between the facts found

and the choice made.” State Farm Mut., 463 U.S. at 43 (internal quotation marks

omitted). The majority fails to hold HHS to that basic standard here.

***

In vacating the preliminary injunctions, the majority blesses an executive

agency’s disregard of the clear limits placed on it by Congress. The consequences

will be borne by the millions of women who turn to Title X-funded clinics for

lifesaving care and the very contraceptive services that have caused rates of

unintended pregnancy—and abortion—to plummet.

I strongly dissent.
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