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'HIHQGDQWV�UHVSHFWIXOO\�DVN�WKH�&RXUW�WR�PRGLI\�LWV�2FWREHU����������)LQDO�-XGJPHQW��(&)�

1R�������SXUVXDQW�WR�5XOH����H��WR�FODULI\�WKDW�WKH�&RXUW�YDFDWHG�RQO\�WKH�VSHFLILF�SRUWLRQV�RI�WKH�

FKDOOHQJHG�UXOH��WLWOHG�1RQGLVFULPLQDWLRQ�LQ�+HDOWK�3URJUDPV�	�$FWLYLWLHV�����)HG��5HJ���������

�0D\������������³5XOH´���WKDW�WKH�&RXUW�GHWHUPLQHG�WR�EH�XQODZIXO���'HIHQGDQWV�GR�QRW�EHOLHYH�

WKDW�WKH�&RXUW�LQWHQGHG�WR�RU��LQ�IDFW��GLG�YDFDWH�WKH�5XOH�LQ�LWV�HQWLUHW\��EDVHG�RQ�WKH�&RXUW¶V�FOHDU�

VWDWHPHQW�LQ�WKH�DFFRPSDQ\LQJ�0HPRUDQGXP�2SLQLRQ�DQG�2UGHU�WKDW�LW�ZDV�YDFDWLQJ�RQO\�³WKH�

unlawful portions RI�WKH�5XOH�´��See (&)�1R������DW�����HPSKDVLV�DGGHG����+RZHYHU��RXW�RI�DQ�

DEXQGDQFH�RI�FDXWLRQ��DQG�WR�UHPRYH�DQ\�GRXEW��'HIHQGDQWV�UHVSHFWIXOO\�DVN�WKH�&RXUW�WR�PRGLI\�

WKH�)LQDO�-XGJPHQW�WR�PDNH�H[SOLFLW�WKDW�LW�YDFDWHG�RQO\�WKRVH�SRUWLRQV�RI�WKH�5XOH�WKDW�WKH�&RXUW�

IRXQG�WR�EH�XQODZIXO��

%$&.*5281'�

3ODLQWLIIV�EURXJKW�WKLV�DFWLRQ�WR�FKDOOHQJH�RQO\�FHUWDLQ�SRUWLRQV�RI�WKH�5XOH²VSHFLILFDOO\�

WKH�5XOH¶V� SURKLELWLRQ� RI� GLVFULPLQDWLRQ� RQ� WKH� EDVLV� RI� ³JHQGHU� LGHQWLW\´� DQG� ³WHUPLQDWLRQ� RI�

SUHJQDQF\�´���See, e.g.��(&)�1R������GHVFULELQJ�3ODLQWLIIV¶�REMHFWLRQV�WR�WKH�5XOH���see also (&)�
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1R������GHVFULELQJ�WKH�SRUWLRQV�RI�WKH�5XOH�3ODLQWLIIV�FKDOOHQJH����2Q�'HFHPEHU�����������WKH�&RXUW�

JUDQWHG�3ODLQWLIIV¶�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��ILQGLQJ�WKDW�WKRVH�WZR�FKDOOHQJHG�DVSHFWV�

RI� WKH�5XOH�ZHUH�FRQWUDU\� WR� ODZ�� �See id. DW�������� � ,Q� WKDW�RUGHU�� WKH�&RXUW�ZDV�H[SOLFLW� WKDW��

EHFDXVH� WKH� 5XOH� FRQWDLQV� D� VHYHUDELOLW\� FODXVH�� WKH� &RXUW� ZDV� HQMRLQLQJ� ³>R@QO\� WKH� 5XOH¶V�

FRPPDQG�WKLV�&RXUW�ILQGV�LV�FRQWUDU\�WR�ODZ�DQG�H[FHHGV�VWDWXWRU\�DXWKRULW\²WKH�SURKLELWLRQ�RI�

GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�µJHQGHU�LGHQWLW\¶�DQG�µWHUPLQDWLRQ�RI�SUHJQDQF\�¶´��Id. DW�����

:LWK�WKH�SUHOLPLQDU\�LQMXQFWLRQ�LQ�SODFH��DQG�LQ�OLJKW�RI�'HIHQGDQWV¶�UHTXHVW�WKDW�WKH�8QLWHG�

6WDWHV�'HSDUWPHQW�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV��³++6´��EH�JLYHQ�WKH�RSSRUWXQLW\�WR�UHFRQVLGHU�

WKH�UHJXODWLRQV�DW�LVVXH�LQ�WKLV�FDVH��WKH�&RXUW�VWD\HG�WKH�OLWLJDWLRQ�XQWLO�'HFHPEHU������������See 

(&)�1R�� ����� �$IWHU� WKH� VWD\�ZDV� OLIWHG�� RQ� )HEUXDU\� ��� ������ 3ODLQWLIIV�PRYHG� IRU� VXPPDU\�

MXGJPHQW���See (&)�1RV�����������2Q�2FWREHU�����������WKH�&RXUW�JUDQWHG�3ODLQWLIIV¶�PRWLRQV�IRU�

VXPPDU\�MXGJPHQW�DQG�HQWHUHG�)LQDO�-XGJPHQW�LQ�IDYRU�RI�3ODLQWLIIV���See (&)�1RV�������������$V�

GHVFULEHG�EHORZ��'HIHQGDQWV�UHVSHFWIXOO\�DVN�WKH�&RXUW�WR�PRGLI\�LWV�)LQDO�-XGJPHQW�WR�EH�FOHDU�

WKDW�WKH�&RXUW�LQWHQGHG�WR�YDFDWH�RQO\�WKH�VSHFLILF�SRUWLRQV�RI�WKH�5XOH�WKH�&RXUW�GHWHUPLQHG�ZHUH�

XQODZIXO��FRQVLVWHQW�ZLWK�WKH�&RXUW¶V�0HPRUDQGXP�2SLQLRQ�DQG�2UGHU��

$1$/<6,6�

%DVHG�RQ�WKH�FOHDU�ODQJXDJH�LQ�WKH�&RXUW¶V�2FWREHU����������0HPRUDQGXP�2SLQLRQ�DQG�

2UGHU²DQG�EDVHG�RQ�WKH�&RXUW¶V�SUHYLRXV�VWDWHPHQWV²'HIHQGDQWV�EHOLHYH�WKDW�WKH�&RXUW�LQWHQGHG�

WR�YDFDWH�RQO\�WKH�VSHFLILF�SRUWLRQV�RI�WKH�5XOH�WKDW�WKH�&RXUW�GHWHUPLQHG�ZHUH�XQODZIXO��UDWKHU�

WKDQ�WKH�5XOH�LQ�LWV�HQWLUHW\��

,Q� WKH� &RXUW¶V� 2FWREHU� ���� ����� 0HPRUDQGXP� DQG� 2SLQLRQ�� WKH� &RXUW� VSHFLILFDOO\�

DGGUHVVHG�WKH�DSSURSULDWH�UHPHG\��H[SODLQLQJ�WKDW��LI�DQ�DJHQF\�DFWLRQ�LV�IRXQG�WR�EH�LQ�H[FHVV�RI�

VWDWXWRU\�DXWKRULW\�XQGHU���8�6�&�����������F���FRXUWV�³PD\�µVHW�DVLGH¶�RQO\�WKH�SDUW�RI�D�UXOH�IRXQG�
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WR�EH�LQYDOLG²IRU�WKDW�LV�WKH�RQO\�µDJHQF\�DFWLRQ¶�WKDW�H[FHHGV�VWDWXWRU\�DXWKRULW\�´��(&)�1R������

DW����Q����TXRWLQJ�Catholic Soc. Serv. v. Shalala�����)��G�������������'�&��&LU�����������$QG��DV�

WKH�&RXUW�H[SODLQHG��LW�ZRXOG�³H[FHHG�WKH�VWDWXWRU\�VFRSH�RI�UHYLHZ�IRU�D�FRXUW�WR�VHW�DVLGH�DQ�HQWLUH�

UXOH� ZKHUH� RQO\� D� SDUW� LV� LQYDOLG�� DQG� ZKHUH� WKH� UHPDLQLQJ� SRUWLRQ� PD\� VHQVLEO\� EH� JLYHQ�

LQGHSHQGHQW� OLIH�´� � Id.  $FFRUGLQJO\�� DQG� EHFDXVH� WKH� FKDOOHQJHG� 5XOH� LQFOXGHV� D� VHYHUDELOLW\�

SURYLVLRQ��WKH�&RXUW�LQGLFDWHG�WKDW�LW�YDFDWHG�³RQO\�WKH�SRUWLRQV�RI�WKH�5XOH�WKDW�DUH�XQODZIXO�XQGHU�

WKH�$3$�DQG�5)5$�´� � Id.�� see also id.� DW� ��� �³>7@KH�&RXUW�9$&$7(6�DQG�5(0$1'6� WKH�

unlawful portions�RI�WKH�5XOH�IRU�'HIHQGDQWV¶�IXUWKHU�FRQVLGHUDWLRQ�LQ�OLJKW�RI�WKLV�RSLQLRQ�DQG�WKH�

&RXUW¶V�'HFHPEHU����������2UGHU�´��LWDOLFV�DGGHG����

'HVSLWH�WKH�&RXUW¶V�FOHDU�LQWHQW�DV�VWDWHG�LQ�WKH�0HPRUDQGXP�2UGHU�DQG�2SLQLRQ�WR�YDFDWH�

RQO\�WKH�GLVFUHWH�SRUWLRQV�RI�WKH�5XOH�WKDW�WKH�&RXUW�IRXQG�XQODZIXO��WKH�&RXUW¶V�)LQDO�-XGJPHQW²

E\�UHIHUULQJ�WR�WKH�5XOH�DV�D�ZKROH�DQG�ZLWKRXW�GLVWLQJXLVKLQJ�EHWZHHQ�WKRVH�SRUWLRQV�RI�WKH�5XOH�

WKDW�WKH�&RXUW�IRXQG�XQODZIXO�DQG�WKH�UHPDLQGHU�RI�WKH�5XOH²FRXOG�DUJXDEO\�EH�UHDG�WR�PHDQ�WKDW�

WKH�5XOH�DV�D�ZKROH�LV�XQODZIXO�DQG�LV�WKHUHIRUH�YDFDWHG�LQ�LWV�HQWLUHW\���See (&)�1R�������VWDWLQJ�

WKDW�WKH�&RXUW�³QRZ�+2/'6�WKDW�1RQGLVFULPLQDWLRQ�LQ�+HDOWK�3URJUDPV�	�$FWLYLWLHV��µWKH�5XOH¶���

���)HG��5HJ���������0D\������������FRGLILHG�DW����&�)�5��������YLRODWHV�WKH�$3$�DQG�5)5$�´�

DQG��DFFRUGLQJO\��WKDW�WKH�&RXUW�³9$&$7(6�DQG�5(0$1'6�the Rule�IRU�IXUWKHU�FRQVLGHUDWLRQ´�

�LWDOLFV�DGGHG������

7R�FODULI\�WKH�UHFRUG²DQG�WR�HQVXUH�WKDW�WKH�SRUWLRQV�RI�WKH�5XOH�WKH�&RXUW�KDV�QRW�IRXQG�

WR� EH� XQODZIXO� UHPDLQ� RSHUDEOH²'HIHQGDQWV� UHVSHFWIXOO\� DVN� WKH� &RXUW� WR� PRGLI\� LWV� )LQDO�

-XGJPHQW�WR�PDNH�FOHDU�LWV�LQWHQW�WR�YDFDWH�RQO\�WKH�5XOH¶V�SURKLELWLRQ�RI�GLVFULPLQDWLRQ�RQ�WKH�

EDVLV�RI�³JHQGHU�LGHQWLW\´�DQG�³WHUPLQDWLRQ�RI�SUHJQDQF\�´��:LWKRXW�'HIHQGDQWV¶�UHTXHVWHG�UHOLHI��

++6�DUJXDEO\�ZRXOG�EH�XQDEOH�WR�LPSOHPHQW�DQG�RU�HQIRUFH�WKH�UHPDLQLQJ�DVSHFWV�RI�WKH�5XOH�WKDW�
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WKH�3ODLQWLIIV�LQ�WKLV�FDVH�GR�QRW�FKDOOHQJH��SRWHQWLDOO\�UHVXOWLQJ�LQ�VHULRXV�SURJUDPPDWLF�FKDOOHQJHV�

IRU�++6� LQ� DUHDV� XQUHODWHG� WR� WKRVH� DW� LVVXH� LQ� WKLV� OLWLJDWLRQ�� � 7KDW� UHVXOW�� DV� WKH�&RXUW� LWVHOI�

H[SODLQHG� LQ� LWV� 0HPRUDQGXP� 2SLQLRQ� DQG� 2UGHU�� ZRXOG� DOVR� LJQRUH� WKH� 5XOH¶V� VHYHUDELOLW\�

SURYLVLRQ�DW����8�6�&���������F���

'HIHQGDQWV�UHVSHFWIXOO\�VXEPLW�WKDW�WKH�&RXUW�VKRXOG�PRGLI\�LWV�)LQDO�-XGJPHQW�WR�FODULI\�

WKDW� WKH� &RXUW� LQWHQGHG� WR� YDFDWH� RQO\� WKH� SRUWLRQV� RI� WKH� 5XOH� WKDW� WKH� &RXUW� FRQFOXGHG� DUH�

XQODZIXO��DV�UHIOHFWHG�LQ�WKH�DWWDFKHG�3URSRVHG�2UGHU���6SHFLILFDOO\��'HIHQGDQWV�DVN�WKDW�WKH�&RXUW�

PDNH�FOHDU� WKDW� WKH�&RXUW� LQWHQGHG�WR�YDFDWH� WKH�SKUDVHV�³JHQGHU� LGHQWLW\´�DQG�³WHUPLQDWLRQ�RI�

SUHJQDQF\´�LQ�WKH�GHILQLWLRQ�RI�³2Q�WKH�EDVLV�RI�VH[´�LQ����&�)�5���������DQG�WKDW�WKH�UHVW�RI����

&�)�5�������VKRXOG�UHPDLQ�LQ�HIIHFW���

&21&/86,21�

)RU� WKH� IRUHJRLQJ� UHDVRQV�� 'HIHQGDQWV� UHVSHFWIXOO\� UHTXHVW� WKDW� WKLV� &RXUW� JUDQW� WKHLU�

PRWLRQ�WR�PRGLI\�WKH�2FWREHU����������)LQDO�-XGJPHQW�FRQVLVWHQW�ZLWK�WKH�&RXUW¶V�0HPRUDQGXP�

2SLQLRQ�DQG�2UGHU�DQG�'HIHQGDQWV¶�DFFRPSDQ\LQJ�3URSRVHG�2UGHU��

'DWHG�� 1RYHPEHU����������

 

�

�

5HVSHFWIXOO\�6XEPLWWHG��
�

-26(3+�+��+817�
$VVLVWDQW�$WWRUQH\�*HQHUDO�
�
-(11,)(5�'��5,&.(776�
'LUHFWRU��)HGHUDO�3URJUDPV�%UDQFK�
�
0,&+(//(�%(11(77�
$VVLVWDQW�%UDQFK�'LUHFWRU��)HGHUDO�3URJUDPV�
%UDQFK��

�������������������������������������������������
��'HIHQGDQWV�GR�QRW�XQGHUVWDQG�WKH�&RXUW¶V�KROGLQJ�ZLWK�UHVSHFW�WR�5)5$�WR�SURYLGH�DQ\�

GLIIHUHQW�UHOLHI�WKDQ�LWV�KROGLQJ�ZLWK�UHVSHFW�WR�WKH�$3$�EHFDXVH�WKH�3ULYDWH�3ODLQWLIIV¶�5)5$�FODLP�
FKDOOHQJHG�WKH�VDPH�SURKLELWLRQV�RQ�GLVFULPLQDWLRQ�EDVHG�RQ�JHQGHU�LGHQWLW\�DQG�WHUPLQDWLRQ�RI�
SUHJQDQF\�DV�GLG�WKHLU�$3$�FODLP���7KDW�VDLG��WR�WKH�GHJUHH�WKH�&RXUW¶V�5)5$�DQDO\VLV�DSSOLHV�WR�
DQ\�RWKHU�SRUWLRQ�RI�WKH�5XOH�EH\RQG�WKH�GHILQLWLRQ�RI�³2Q�WKH�EDVLV�RI�VH[´�LQ����&�)�5����������
WKH�DSSURSULDWH�UHOLHI�ZRXOG�QRW�EH�WR�YDFDWH�DQ\�VXFK�SRUWLRQ��EXW�UDWKHU�WR�GHFODUH�LW�XQODZIXO�
XQGHU�5)5$�DV�WR�WKH�3ULYDWH�3ODLQWLIIV�RQO\����
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� � �
/s/ Bradley P. Humphreys�
%5$'/(<�3��+803+5(<6�
7ULDO�$WWRUQH\�
8�6��'HSDUWPHQW�RI�-XVWLFH��
&LYLO�'LYLVLRQ��)HGHUDO�3URJUDPV�%UDQFK�
���0DVVDFKXVHWWV�$YHQXH��1�:�
:DVKLQJWRQ��'�&��������
7HOHSKRQH�����������������
(�PDLO��%UDGOH\�+XPSKUH\V#XVGRM�JRY�
� � � � � � �
Counsel for Defendants 

�
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