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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

WICHITA FALLS DIVISION 
 

FRANCISCAN ALLIANCE, INC., et al., §  
 §  

Plaintiffs, §  
 §  
v. § Civil Action No. 7:16-cv-00108-O 
 §  
ALEX M. AZAR II, Secretary of the 
United States Department of Health and 
Human Services; and UNITED STATES 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, 

§ 
§ 
§ 
§ 
§ 

 

 §  
Defendants. §  

 

ORDER 
 

BeIRUe WKe CRXUW LV DeIeQdaQWV¶ MRWLRQ WR MRdLI\ FLQaO JXdJPeQW (ECF No. 178), filed 

November 12, 2019; SWaWe POaLQWLIIV¶ ReVSRQVe (ECF NR. 180), ILOed NRYePbeU 20, 2019; aQd 

PULYaWe POaLQWLIIV¶ ReVSRQVe (ECF NR. 181), ILOed NRYePbeU 20, 2019.  

DeIeQdaQWV VWaWe WKaW WKe\ ³dR QRW beOLeYe WKe CRXUW LQWeQded WR RU, LQ IacW, dLd YacaWe WKe 

Rule in its entirety, baVed RQ WKe CRXUW¶V cOeaU VWaWePeQW LQ WKe accRPSaQ\LQJ MePRUaQdXP 

OSLQLRQ aQd OUdeU WKaW LW ZaV YacaWLQJ RQO\ µWKe unlawful portions RI WKe RXOe,¶´ bXW ³RXW RI aQ 

abXQdaQce RI caXWLRQ, aQd WR UePRYe aQ\ dRXbW,´ WKe\ aVN WKe CRXUW WR PRdLI\ LWV FLQaO JXdJPeQW 

(ECF No. 176), dated October 15, 2019. DeIV.¶ MRW. 1, ECF NR. 178 (emphasis in original) 

(quoting Mem. Op. & Order 23, ECF No. 175). Defendants ask the Court to specify that the Court 

YacaWeV ³WKe SRUWLRQ RI WKe deILQLWLRQ RI µOQ Whe baViV Rf Ve[¶ at 45 C.F.R. § 92.4 that refers to 

µWeUPLQaWLRQ RI SUeJQaQc\¶ aQd µJeQdeU LdeQWLW\.¶´ DeIV.¶ [PURSRVed] OUdeU 1, ECF NR. 178-1.  

Neither State Plaintiffs nor Private Plaintiffs believe that modification of the Final 

JXdJPeQW LV QeceVVaU\ JLYeQ WKe CRXUW¶V VeYeUabLOLW\ aQaO\VLV LQ LWV MePRUaQdXP OSLQLRQ aQd 
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Order. See SWaWe POV.¶ ReVS. 1±2, ECF NR. 180; PULYaWe POV.¶ ReVS. 1, ECF No. 181. However, State 

Plaintiffs and Private Plaintiffs agree that, ³[L]I WKe CRXUW LV LQcOLQed WR PRdLI\ LWV MXdJPeQW,´ WKe 

PRdLILcaWLRQ VKRXOd cOaULI\ WKaW WKe CRXUW ³YacaWeV WKe RXOe µLQVRIaU aV WKe RXOe deILQeV ³on the 

basis of sex´ to include gender identity oU WeUPLQaWLRQ RI SUeJQaQc\.¶´ SWaWe POV.¶ ReVS. 2, ECF 

No. 180; see also PULYaWe POV.¶ ReVS. 1, ECF No. 181 (aJUeeLQJ WKaW WKe SWaWe POaLQWLIIV¶ ³SURSRVed 

language . . . beWWeU caSWXUeV WKe cRQcOXVLRQ RI WKe CRXUW¶V VXPPaU\-MXdJPeQW RUdeU´). State 

Plaintiffs argue that this language avoids any potential confusion regarding the particular words in 

the Rule. See SWaWe POV.¶ ReVS. 2, ECF No. 180. 

HaYLQJ cRQVLdeUed WKe DeIeQdaQWV¶ PRWLRQ aQd POaLQWLIIV¶ UeVSRQVeV, WKe GRANTS in part 

the motion and MODIFIES the Final Judgment (ECF No. 176), filed October 15, 2019, to confirm 

WKaW, cRQVLVWeQW ZLWK WKe CRXUW¶V dLVcXVVLRQ LQ WKe accRPSaQ\LQJ MePRUaQdXP OSLQLRQ aQd OUdeU 

(ECF No. 175), the Court vacates only the portions of the Rule that Plaintiffs challenged in this 

litigation. Specifically, the Court VACATES the Rule insofar as the Rule defines ³On the basis of 

sex´ to include gender identity and termination of pregnancy, and the Court REMANDS for 

further consideration. The remainder of 45 C.F.R. § 92 remains in effect. 

SO ORDERED on this 21st day of November, 2019. 
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