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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
WHITMAN-WALKER CLINIC, INC., et al.,
Plaintiffs,
V. Case No. 1:20-cv-1630 (JEB)

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

PLAINTIFFS’ NOTICE OF ADDITIONAL DEVELOPMENTS IN
FRANCISCAN ALLIANCE LITIGATION

Plaintiffs, through undersigned counsel, hereby submit the following notice regarding
additional developments in Franciscan Alliance, Inc. v. Azar, No. 7:16-cv-00108 (N.D. Tex.),
appeal docketed, No. 20-10093 (5th Cir.).

On August 11, 2020, the U.S. Court of Appeals for the Fifth Circuit removed the case from
abeyance and set a briefing schedule. Briefing Notice, Franciscan Alliance, Inc. v. Azar, No. 20-
10093 (5th Cir. Aug. 11, 2020), Doc. No. 00515523417.

For context, although the government did not appeal the district court judgment vacating
the 2016 Final Rule, the private plaintiffs in Franciscan Alliance did appeal. The private plaintiffs
appealed to the Fifth Circuit the final jJudgment vacating the 2016 Final Rule in part and remanding
the rule to HHS for further consideration, as well as the order modifying the final judgment and
the order granting in part and denying in part the private plaintiffs’ renewed motion for partial
summary judgment. The notice of appeal does not indicate the scope of the appeal. Private
Plaintiffs’ Notice of Appeal, Franciscan Alliance, Inc. v. Azar, No. 20-10093 (5th Cir. Jan. 24,

2020), Doc. No. 00515285306.
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After filing their notice of appeal, the private plaintiffs-appellants moved to stay the
briefing schedule and other proceedings until twenty-one days after the U.S. Supreme Court’s
decision in Bostock, representing to the Fifth Circuit that

[g]iven that courts often look to Title VI to understand Title X, and
given that the ACA incorporates Title IX’s prohibition on “sex”
discrimination, the Supreme Court’s decision in Bostock, Zarda, and
Harris may have a direct bearing on this case.
Plaintiffs-Appellants’ Unopposed Motion to Stay, Franciscan Alliance, Inc. v. Azar, No. 20-10093
(5th Cir. May 28, 2020), Doc. No. 00515432394 (internal citation omitted).

Following the Supreme Court’s decision in Bostock and HHS’s publication of the Revised
Rule, the government agreed with the private plaintiffs-appellants about the bearing of Bostock on
the appeal and joined them in seeking a further stay of the briefing. After noting that “[t]his case
involves Appellants’ challenge to HHS regulations defining ‘sex’ discrimination in healthcare
under the Patient Protection and Affordable Care Act to include discrimination based on ‘gender
identity’ and ‘termination of pregnancy,’” the parties stated they had “initiated settlement
discussions which may be able to resolve this appeal without further briefing, argument, or
decision in this court,” given Bostock and the 2020 Revised Rule, and they requested an extension
of the stay of the proceedings. Plaintiffs-Appellants’ and Defendants-Appellees’ Joint Motion to
Stay, Franciscan Alliance, Inc. v. Azar, No. 20-10093 (5th Cir. July 2, 2020), Doc. No.

00515475949.

On August 11, 2020, the court removed the case from abeyance and set a briefing schedule.
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Dated: August 12, 2020

LAMBDA LEGAL DEFENSE
AND EDUCATION FUND, INC.

By: _/s/ Omar Gonzalez-Pagan

OMAR GONZALEZ-PAGAN*
ogonzalez-pagan@Ilambdalegal.org
KAREN LOEWY*
kloewy@lambdalegal.org

CARL S. CHARLES*
ccharles@lambdalegal.org
LAMBDA LEGAL DEFENSE
AND EDUCATION FUND, INC.
120 Wall Street, 19th Floor

New York, NY 10005

Phone: (212) 809-8585

Fax: (212) 809-0055

JAMIE A. GLIKSBERG*
jgliksberg@lambdalegal.org
LAMBDA LEGAL DEFENSE
AND EDUCATION FUND, INC.
105 West Adams, 26th Floor
Chicago, IL 60603

Phone: (312) 663-4413

Fax: (312) 663-4307

* Admitted pro hac vice.

** Application for admission to U.S. District
Court for the District of Columbia forthcoming.

Respectfully submitted,

STEPTOE & JOHNSON LLP

By: __ /s/ Laurie Edelstein

LAURA (LAURIE) J. EDELSTEIN*

ledelstein@steptoe.com
STEPTOE & JOHNSON LLP
One Market Plaza

Spear Tower, Suite 3900

San Francisco, CA 94105
Phone: (415) 365-6700

Fax: (415) 365 6699

MICHAEL VATIS

(D.C. Bar No. 422141)
mvatis@steptoe.com
KHRISTOPH A. BECKER*
kbecker@steptoe.com
STEPTOE & JOHNSON LLP
1114 Avenue of the Americas
New York, NY 10036
Phone: (212) 506-3900

Fax: (212) 506-3950

JOHANNA DENNEHY

(D.C. Bar No. 1008090)
jdennehy@steptoe.com
LAURA LANE-STEELE**
Ilanesteele @steptoe.com
STEPTOE & JOHNSON LLP
1330 Connecticut Avenue NW
Washington, DC 20036
Phone: (202) 429-3000

Fax: (202) 429-3902



