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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

HEALTH REPUBLIC INSURANCE

COMPANY,
Plaintiff, No. 1:16-cv-00259-MMS
on behalf of itself and all others | (Judge Sweeney)
similarly situated,
VS.

THE UNITED STATES OF AMERICA,

Defendant.

DISPUTE SUBCLASS’ BRIEF IN OPPOSITION TO THE GOVERNMENT’S MOTION
FOR LEAVE TO AMEND ITS ANSWER

Enough is enough. For over half a decade, the federal government unlawfully failed to
make risk corridor payments it promised to qualified health plan issuers to induce them to join
Affordable Care Act marketplaces. For some QHP issuers, the government’s dereliction of duty
was merely harmful. For others, including the members of the Dispute Subclass, it was fatal.
The government’s failure to meet its obligations—to the tune of tens or hundreds of millions of
dollars—rendered Dispute Subclass members insolvent and forced them into liquidation
proceedings. Now, four and a half years into this litigation, the government for the first time
seeks to assert counterclaims against the very entities its misconduct bankrupted. To add insult
to injury, the government seeks interest on the Dispute Subclass’s debts at an effective annual
rate exceeding 15%. The government thus seeks to capitalize on the fact that its unlawful
conduct rendered Dispute Subclass members unable to meet their financial obligations. And
importantly for purposes of the government’s motion, instead of seeking to have its debts

adjudicated in 2017, the government allowed interest to continue to accrue at extremely high



Case 1:16-cv-00259-MMS Document 86 Filed 08/13/20 Page 8 of 27

rates, knowing that Dispute Subclass members could not possibly make payments to the
government. In other words, the government is seeking millions of additional dollars because it
delayed bringing its claims. The Court should not reward the government’s undue and
prejudicial delay, and should deny its motion for leave to amend.

l. BACKGROUND

Section 1342 of the Affordable Care Act created the “risk corridor” program designed to
mitigate the risks of QHP issuers that chose to participate in the ACA marketplaces. Under
Section 1342, for the years 2014, 2015, and 2016, the government was required to make
statutorily defined payments to QHP issuers whose costs exceeded certain thresholds. The
program was designed to induce issuers to participate in the then-nascent marketplaces,
notwithstanding the substantial uncertainties surrounding the new markets. Based on the
government’s promises, the three members of the Dispute Subclass—Meritus Health Partners,
Meritus Mutual Health Partners, and Colorado Health Insurance Cooperative, Inc. (“Colorado
HealthOp”)!—sold policies on the Arizona (Meritus) and Colorado (Colorado HealthOp) ACA
state exchanges in the 2014 and 2015 benefit years.

In late 2014, after the government induced Meritus and Colorado HealthOp to participate
in ACA exchanges, the government reversed course with respect to risk corridor payments,
passing an appropriations bill that purportedly prevented the Department of Health and Human
Services from making payments beyond the amount the risk corridors program took in from
QHP issuers. As a result, the government failed to meet its risk corridor obligations to Meritus

and Colorado HealthOp. For Meritus Health Partners, this amounted to a deficit of over $58

1 While Freelancers Co-Op of New Jersey is currently a member of the Dispute Subclass,
Freelancers and the government have agreed in principle to a resolution of their dispute, and the
parties intend to file a motion to place Freelancers in a separate subclass.
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million. For Meritus Mutual, it was over $14 million. For Colorado HealthOp, it was over $111
million.

The government’s failure to make nearly $200 million in payments it promised to
Meritus and Colorado HealthOp had a predictable effect: all three entities became insolvent.
Colorado HealthOp entered into liquidation in January 2016, while Meritus entered into
liquidation in August 2016. The government filed proofs of claims in both the Meritus and
Colorado HealthOp liquidation proceedings.

Meanwhile, the government filed its answer to the complaint in this case on February 27,
2017, Dkt. 43, and submitted multiple briefs on the parties’ cross-motions for summary judgment
from March through June 2017. Dkt. 52, 56. The government did not identify an offset or
similar defense in any of these submissions. Then, on June 12, 2017, Health Republic identified
the members of the 2014/2015 risk corridor class on the docket. Dkt. 57. The class included
Meritus and Colorado HealthOp. Dkt. 57-1. But the government became aware of Meritus and
Colorado HealthOp’s participation in the Health Republic suit prior to June 12, 2017, as class
counsel submitted the list of entities that opted in to the government for its approval. See Dkt.
57-2. The government subsequently objected to the inclusion of certain class members, but did
not object to Meritus or Colorado HealthOp. Dkt. 57-2. Because both Meritus and Colorado
HealthOp entered into liquidation in 2016, the government knew they were insolvent when it
approved of their participation in the class. The government did not at that time raise offset or
other debts, either formally via an amendment to its answer or informally with class counsel; nor
did the government raise the issue at the class certification stage. Declaration of Stephen

Swedlow { 2 (Ex. 1).
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On July 11, 2017, the Court entered a limited stay of this case. Dkt. 62. Specifically, the
Court noted that it was staying only “proceedings on the parties’ cross-motions for summary
judgment.” 1d. In the same order, the Court ordered the parties to continue litigating a disputed
matter unrelated to the summary judgment motions, setting a deadline for parties to report to the
Court on outstanding issues regarding composition of the class. 1d. Each time the Court
referenced the stay in future orders, it reaffirmed that the stay applied to “proceedings on the
parties’ cross-motions for summary judgment.” Dkt. 69, 73. In the three years that summary
judgment proceedings were stayed, the government never amended its answer nor ever indicated
to class counsel that it intended to pursue an offset defense or counterclaim against any class
member.

On April 27, 2020, the Supreme Court confirmed in an 8-1 decision that the
government’s failure to make risk corridor payments to QHP issuers was unlawful. Maine
Community Health Options, 140 S. Ct. 1308 (2020). In a May 12, 2020 status report, the
government for the first time in this four-plus-year litigation indicated that it may seek to assert
an offset defense or counterclaim against unidentified class members. Dkt. 72. It was not until
July 6, 2020 that the government first identified the offsets it intended to pursue, producing a
breakdown of its asserted offsets (again, for the first time) a day later. The breakdown revealed
that the government was seeking to recover from Dispute Subclass members not only debts
purportedly owed to the government under the Affordable Care Act, but also interest at an
effective rate of over 15% per year. See Swedlow Dec. {f 4-6; July 7, 2020 E-Mail from T.
Mebane to B. Berkman (Ex. 2). For Colorado HealthOp, this represented interest totaling over
$7 million. Swedlow Dec. § 4. For Meritus Health Partners, it totaled over $17 million,

swallowing (when combined with the principal) the entirety of Meritus Health’s risk corridors
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recovery. Id. 5. The government maintained that interest continued to accrue each day. See
July 7, 2020 E-Mail from T. Mebane to B. Berkman (Ex. 2).

On July 9, 2020, class counsel emailed the government on behalf of Meritus, explaining
that the government’s assertion that it is entitled to recover interest through offset represented all
or nearly all of Meritus’s dispute with the government, as the court overseeing Meritus’s
liquidation had approved the government’s proposed offset of the principal. See July 9, 2020 E-
Mail from B. Berkman to T. Mebane (Ex. 3). In effect, the government’s three-year delay in
amending its answer manufactured a dispute between itself and Meritus, as the gulf between the
parties consists entirely or largely of the interest that purportedly accrued between 2017 and
2020.2 The government nonetheless refused to even engage with class counsel. See July 10,
2020 E-mail from T. Mebane to B. Berkman (Ex. 3). Though the government maintains that it
“attempted to resolve the issue of outstanding countervailing debts with members of the class,”
and that “the Dispute Subclass Plaintiffs were unwilling to resolve their outstanding debts
without litigation,” Mot. at 4, in reality, the government demanded total capitulation of the
Dispute Subclass, and refused to even substantively respond to class counsel when counsel raised
the possibility of an adjustment to the government’s demands.

1. ARGUMENT

a. The Government Waived Its Right to Pursue an Offset

To begin, the government’s motion is based on two false premises. The first false
premise—which permeates the government’s entire motion—is that the Court “stayed the case”

on July 11, 2017. See, e.g., Mot. at 5. The Court’s Order was not so broad. On July 11, 2017,

2 To the extent the government posits that it was Meritus’s failure to meet its obligations and not
the government’s delay in seeking to adjudicate those obligations that caused interest to accrue,
the government also caused Meritus’s inability to pay when it unlawfully failed to make risk
corridor payments.
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the Court stayed “proceedings on the parties’ cross-motions for summary judgment”; that is all.
Dkt. 62. On June 29, 2018, the Court reaffirmed that “proceedings on the parties’ cross-motions
for summary judgment will remain stayed.” Dkt. 69. On May 14, 2020, the Court again noted
that “proceedings on the parties’ cross-motions for summary judgment shall remain stayed.”
Dkt. 73. The government thus mischaracterizes the nature of the stay—the Court did not “stay
the case” and thereby prevent any activity; it stayed only proceedings on the summary judgment
motions on the class’s risk corridor claims. Indeed, in the very order where the Court entered its
stay, it instructed the parties to continue litigating a disputed issue unrelated to the summary
judgment motions, and set a deadline to report back to the Court on that issue. Dkt. 62. The
government relies on its mischaracterization of the stay to absolve its delay, which it maintains
lasted for a mere 31 days. Not so. The government’s counterclaims have nothing to do with
“proceedings on the parties’ cross-motions for summary judgment,” and so nothing stopped the
government from seeking leave to file its counterclaims between 2017 and 2020. The
government simply chose not to.

The second false premise of the government’s motion is that the Court is required to
adjudicate the government’s purported offsets. See Mot. at 6 (citing 28 U.S.C. 8§ 1503, 2508).
But the government’s ability to have its offsets adjudicated is not unlimited—it is limited by
“considerations of judicial administration concerned with the delayed amendments of pleadings
and the belated raising of new issues.” Principal Life Ins. Co. & Subsidiaries v. United States,
76 Fed. Cl. 326, 327 (2007) (citing Dysart v. United States, 169 Ct. Cl. 276, 340 F.2d 624, 627
(1965)).2 Indeed, a long line of cases “amply demonstrates that the United States may not, when

the need strikes it, transform a victory into a pyrrhic one by raising a setoff at the last possible

% As explained below, the government’s ability to have offsets adjudicated in this Court is also
limited by the McCarran-Ferguson Act.
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moment.” Principal Life Ins. Co., 76 Fed. Cl. at 328 (collecting cases); see also Bank of
America v. United States, 217 Ct. Cl. 731 (1978) (affirming denial of leave to pursue offset for
the first time years into litigation). As a result, the Court of Federal Claims has repeatedly noted
that the government must raise offset “at the earliest possible stage in the proceedings,” or else it
waives its right to pursue an offset. Principal Life Ins. Co., 76 Fed. Cl. at 328; Abramson v.
United States, 42 Fed. Cl. 326, 331 (1998) (holding that the government waived its right to
pursue an offset after failing to raise it during the first two years of litigation).

The government failed to raised offset “at the earliest possible stage” of this litigation.
On June 10, 2017, the day Meritus and Colorado HealthOp first appeared on the docket, the
government knew that they owed the government the risk adjustment payments that make up the
bulk of the government’s asserted offsets. Indeed, the Department of Health and Human
Services published QHP issuers’ risk adjustment obligations for 2014 and 2015 on June 30, 2015
and June 30, 2015, respectively.* The government was also aware that Meritus and Colorado
HealthOp were insolvent, as they both entered into liquidation in 2016 and the government filed
notices of claim in their respective liquidation proceedings. Nothing stopped the government
from seeking leave to amend its answer in June 2017. And, as noted above, because the stay
expressly applied only to “proceedings on the parties’ cross-motions for summary judgment,”

nothing stopped the government from seeking leave to amend its answer in the rest of 2017,

* See Department of Health and Human Services, Summary Report on Transitional Reinsurance
Payments and Permanent Risk Adjustment Transfers for the 2014 Benefit Year (June 30, 2015),
available at https://www.cms.gov/CCIlIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/Downloads/Summary-Reinsurance-Payments-2014.pdf; Department of Health and
Human Services, Summary Report on Transitional Reinsurance Payments and Permanent Risk
Adjustment Transfers for the 2015 Benefit Year (June 30, 2016), available at
https://www.cms.gov/CCl10/Programs-and-Initiatives/Premium-Stabilization-
Programs/Downloads/June-30-2016-RA-and-RI-Summary-Report-5CR-063016.pdf.



https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/Summary-Reinsurance-Payments-2014.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/Summary-Reinsurance-Payments-2014.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/June-30-2016-RA-and-RI-Summary-Report-5CR-063016.pdf
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2018, 2019, or the beginning of 2020. The government’s proposed counterclaims have nothing
to do with the summary judgment motion—indeed, they have nothing at all to do with Section
1342 of the Affordable Care Act. Not bound by a stay, the government simply chose to sit on its
claims year after year, allowing questionable interest and penalties to accrue at borderline
usurious rates in the meantime.®

Next, the government maintains that there has not been discovery, a pretrial conference,
or a scheduling order in this case to make it appear as though this case is at its outset. But the
government is well aware that the dispositive issues in this case have been hard fought by the
parties for years—in this Court, the Federal Circuit, and the Supreme Court. In reality, the
government’s motion is akin to seeking leave to amend its complaint after trial, once all of the
disputed issues in the case have been resolved. See Panhandle E. Pipe Line Co. v. United States,
408 F.2d 690, 719 (Ct. CI. 1969) (holding than an offset claim was untimely where it was not
“pleaded either as an affirmative defense or as a counterclaim” or otherwise raised prior to end of
trial).

The government’s last argument—that it should be permitted to amend its answer three
years late because additional QHP issuers joined the class from 2018 to 2020—is mere
shadowboxing. The government is not seeking to assert counterclaims on new members of the
class. It wants to assert counterclaims against Dispute Subclass members who joined the class in
June 2017, and who the government knew were insolvent in June 2017. Shell Qil Co. v. United

States, 123 Fed. Cl. 707, 727 (2015) (denying the government leave to amend where the

® Even if the government had an innocent misunderstanding of the limited nature of the stay in
this case, the Federal Circuit has ruled that the existence of a stay does not excuse a years-long
delay where the trial court “called for annual reports on the status of the case,” and the delaying
party could “have asked for a partial lifting of the stay.” Tenneco Resins, Inc. v. Reeves Bros.,
752 F.2d 630, 635 (Fed. Cir. 1985). If the government somehow believed that a stay of summary
judgment proceedings precluded it from filing a counterclaim, it could have asked the Court for
clarification of the stay or asked the Court to lift the stay. The government chose not to do so.
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government had been aware of the facts underlying their claim for many years). The government
cites no authority for the proposition that it can pursue untimely offsets against Dispute Subclass
members simply because claims against other entities might have been timely.

In short, the government is attempting to do exactly what the law says it cannot:
“transform[ing] a victory into a pyrrhic one by raising a setoff at the last possible moment.”
Principal Life Ins. Co., 76 Fed. Cl. at 328. The Court should deny the government’s motion.

b. The Government’s Delay was Excessive and Highly Prejudicial

Even had the government not waived its right to pursue an offset, the government does
not meet the standard to amend its answer under RCFC 15(a). The Court may deny the
government’s motion for leave to amend for numerous reasons, including “undue delay, bad
faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by
amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of
the amendment, [or] futility of amendment.” Christofferson v. United States, 77 Fed. Cl. 361,
363 (2007). “The existence of any one of these criteria is sufficient to deny a motion to amend,
the theory being that the amendment would not be necessary to serve the interests of justice
under such circumstances.” Id.

For the reasons described at length above, the government has engaged in undue delay.
“Delay alone, even without a demonstration of prejudice, [is] sufficient grounds to deny
amendment of pleadings.” Te-Moak Bands of W. Shoshone Indians of Nevada v. United States,
948 F.2d 1258, 1262 (Fed. Cir. 1991) (citing a case where a delay of 27 months justified denial
of motion for leave to amend). The Federal Circuit has affirmed denials of leave to amend where
the delay was as short as two months, see Cobra Int’l, Inc. v. BCNY Int’l, Inc., 702 F. App’x 994,
995 (Fed. Cir. 2017), and the Court of Federal Claims regularly denies leave to amend, even

without a showing of prejudice, when the delay “is measured in years.” California by & through
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Yee v. United States, 145 Fed. CI. 802, 811-12 (2019) (denying leave to amend after unexplained
three-year delay); see also Rockwell Automation, Inc. v. United States, 70 Fed. Cl. 114, 124
(2006) (denying government’s motion for leave to add affirmative defenses after an unexplained
eight-year delay); Alfa Laval Separation, Inc. v. United States, 47 Fed. Cl. 305, 314 (2000)
(denying leave to amend after two-year delay). To the extent the government wishes to amend
its answer after a prolonged period of time, it bears the burden to explain and justify its delay.
Cupey Bajo Nursing Home, Inc. v. United States, 36 Fed. Cl. 122, 132 (1996) (“Thus, the Federal
Circuit has adopted the rule that a party seeking to amend its complaint after significant delay
bears the burden of justifying the delay.”). As noted, the government offers no explanation for
its three-plus year delay. Nor can it. It was clear that the parties were free to continue litigating
disputed issues unrelated to the summary judgment motions—the Court instructed as much in its
stay order, setting a deadline for the parties to report to the Court concerning their dispute over
composition of the class. Dkt. 62. The government’s delay thus has no justification, and the
Court should deny its motion based on delay alone. See Alfa Laval Separation, 47 Fed. Cl. at
314 (denying motion to amend after unexplained two-year delay); Christofferson, 77 Fed. CI.
361, 363 (denying leave to amend after years-long delay where party did not carry burden of
explaining delay).

Although the government’s delay alone is sufficient to deny the government’s motion,
the Dispute Subclass was also highly prejudiced by the government’s delay. First, the
government’s counterclaims will require the parties—four and a half years into this suit—to
begin litigating, for the first time, several difficult legal and factual issues that have never been
part of this case and that could have been litigated years ago, including, but by no means limited

to: the validity of the subclass’s alleged debts; the legality of the government’s claimed interest;

10
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if interest is allowed, the date on which interest began to run; whether the government has the
right to pursue offsets in this court; the applicability of the McCarran-Ferguson Act; and the
division of power between this court and state liquidation courts. Where, after a years-long
delay, the government’s counterclaim raises “potentially thorny questions” and “would
undoubtedly set off a new wave of motions,” involving “a new set of operative facts,” the non-
moving party is severely prejudiced. Principal Life Ins. Co. & Subsidiaries v. United States, 75
Fed. CI. 32, 33 (2007); see also Christofferson, 77 Fed. Cl. at 366-67 (denying leave to amend as
prejudicial where amendments would introduce new issues and “would require another round of
potentially lengthy negotiations™).

Moreover, when the government identified its purported offsets, the offsets included
interest totaling nearly 40% of the principal of the identified ACA debts. When class counsel
inquired about the basis for the interest, the government indicated that it believed it was entitled
to collect interest and penalties at an effective rate exceeding 15% per year. See Ex. 2. The
government also maintained that interest would continue to accrue at that rate every day until
judgment is entered. 1d. Thus—accepting (incorrectly) the government’s premise that it is
entitled to its claimed interest—the government allowed interest to continue to accrue for three
years without ever seeking a judgment, despite being aware of the potential debts and the parties’
insolvency on the day the Dispute Subclass members joined the case. The government’s position
is thus that its claim against Colorado HealthOp has ballooned by millions of dollars because of
the government’s unjustified delay. And with respect to Meritus and Meritus Mutual, the interest
that purportedly accrued during the three-year delay represents all or nearly all of the dispute
between the parties, as Meritus already offset the principal of the debts at issue several years ago

in accordance with the government’s proof of claim and the order of the court overseeing its
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liquidation. See Liquidation Court Order on Government’s Proof of Claim for Meritus (Ex. 4).°
The government’s unexplained delay is therefore not merely prejudicial—it is the actual source
of the underlying dispute between the government and two of the three members of the non-
dispute subclass. It is difficult to conceive of a more prejudicial delay than one that increases
the potential damages award against the non-delaying party by tens of millions of dollars and, in
fact, manufactures the substantive dispute between the parties. See Principal Life Ins. Co., 75
Fed. Cl. at 33 (holding that plaintiffs were prejudiced by government’s late assertion of offset
that would “eliminate” or “substantially reduce the recovery,” and that “plaintiff was entitled to
be notified about the existence of these claims” earlier).

The government’s delay is especially prejudicial because Meritus and Colorado HealthOp
are insolvent and were forced into liquidation by the government’s illegal refusal to pay the risk
corridor amounts at issue in this lawsuit. The government is thus seeking to weaponize its
litigation strategy in this case (stemming from its original bad acts), all to eke out the maximum
possible share of the Dispute Subclass’s estates, to the detriment of all other potential
beneficiaries, namely policyholders. The Court should not permit the government to use its
delay as a sword, and should therefore deny the government’s motion for leave to amend.

C. Liquidation Courts are the Appropriate Fora to Adjudicate the
Government’s Claims

If the Court denies the government’s motion for leave to amend, it will not leave the
government without a forum to adjudicate the Dispute Subclass’s alleged debts; instead, like

other creditors, the government may proceed—and in fact has already proceeded’—in the state

6 Consistent with the offset, Meritus continues to seek payment for only the net amount due
from the government as debtor, after application of the offset in accordance with Arizona law.

" The government has filed proofs of claims in both the Meritus and Colorado HealthOp
insolvency proceedings.
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courts overseeing Meritus’s and Colorado HealthOp’s liquidations. Indeed, federal and state law
require that the government proceed in the liquidation courts, and not in this forum.

The government cites two federal statutes in support of its position that this Court is
required to give effect to the government’s offsets. See Mot. at 5-7 (citing 28 U.S.C. 8§ 1503,
2508). The government is correct that it is typically the case that the Court of Federal Claims
must adjudicate the government’s asserted offsets (subject, of course, to the equitable limitations
identified in Sections Il.a and Il.b, which the government has transgressed here). But the
government almost entirely fails to grapple with the McCarran-Ferguson Act, 15 U.S.C. § 1012,
which limits government’s ability to effectuate its offsets in this Court. Specifically, the Act
provides: “No Act of Congress shall be construed to invalidate, impair, or supersede any law
enacted by any State for the purpose of regulating the business of insurance, or which imposes a
fee or tax upon such business, unless such Act specifically relates to the business of insurance.”
15 U.S.C. § 1012(b).

In United States Department of Treasury v. Fabe, the Supreme Court explained the
McCarran-Ferguson Act’s import with respect to the government’s efforts to recover debts from
insolvent insurers. 508 U.S. 491. In Fabe, the government asserted that, pursuant to 37 U.S.C.
§ 3713, it was entitled to a “superpriority” for the debts it was owed in an insurer insolvency
proceeding, notwithstanding state law prioritizing the government’s claims behind, among other
claims, administrative expenses and policyholder claims. 1d. at 495. The Court ruled that to the
extent the state priority law serves to protect policyholders, it is a law enacted “for the purpose of
regulating the business of insurance,” and it pre-empts federal laws that do not “specifically
relate[] to the business of insurance.” Fabe, 508 U.S. at 505-06. The Court subsequently ruled

that 37 U.S.C. § 3713, the general federal superpriority statute, was pre-empted by the state
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priority law to extent the state law prioritized the claims of policyholders (and administrative
costs of the insolvency proceeding) above the government’s claims. Id. at 508-009.

This case presents a straightforward application of Fabe. The government claims that the
Dispute Subclass members owe it various debts, and the government asserts a superpriority over
those debts (in the form of an offset) based on federal statutes—28 U.S.C. § 1503 and 8 2508—
that are not specific to the business of insurance. Both Arizona and Colorado law prioritize the
claims of policyholders and guaranty associations, as well as administrative costs, above the
government’s claims. See A.R.S. § 20-629 (Arizona priority of distribution law); C.R.S.A. § 10-
3-541 (Colorado priority of distribution law); see also Ruthardt v. United States, 303 F.3d 375,
383-83 (1st Cir. 2002) (holding that under McCarran-Ferguson Act, a state law prioritizing the
claims of guaranty associations over the government’s claims pre-empts the federal superpriority
statute). And neither Colorado nor Arizona law permit the government to make the offsets it
seeks in this case, because Arizona law does not permit the government to offset post-liquidation
interest, and Colorado law does not permit the government to offset non-contractual debts. See
A.R.S. 8 20-635 (noting that the rights and liabilities of creditors are “fixed as of the date” of the
liquidation order, thereby preventing the government from claiming the ongoing interest it seeks
against Meritus); C.R.S. § 10-3-529 (limiting the right to offset to debts “arising out of one or
more contracts between the insurer and another person”); Conway v. United States, 145 Fed. CI.
514 (2019) (holding that the government’s offset of reinsurance payments due to Colorado
HealthOp was unlawful). Indeed, in Conway, the Court of Federal Claims already adjudicated
the same debts that the government asserts against Colorado HealthOp here, and concluded that
that the government’s prior offset violated Colorado law because the debts arose by operation of

law and not out of “one or more contracts.” Conway, 145 Fed. Cl. at 524-26.
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But the Court need not evaluate these questions of state law, because they are reserved
for the liquidation court under the McCarran-Ferguson Act and Arizona and Colorado’s insurer
insolvency regimes. Both Arizona and Colorado law reserve the power to adjudicate an
insolvent insurer’s debts for the court overseeing the insurer’s liquidation, and provide the
liquidation court with exclusive jurisdiction over matters related to the insurer’s liquidation.
AR.S. 20-612(a) (“The superior court is vested with exclusive original jurisdiction of
delinquency proceedings under this article, and is authorized to make all necessary and proper
orders to carry out the purposes of this article.”); A.R.S. 20-612(c) (“Delinquency proceedings
pursuant to this article shall constitute the sole and exclusive method of liquidating . . . an
insurer.”); Colo. Rev. Stat. § 10-3-504(2) (“The district court in and for the city and county of
Denver shall have jurisdiction to entertain, hear, or determine any complaint praying for the . . .
liquidation . . . of any insurer, or praying for an injunction or restraining order or other relief
preliminary to, incidental to, or relating to such proceedings other than in accordance with this
part 5.”).

The McCarran-Ferguson Act and Fabe require that 28 U.S.C. § 1503 and § 2508—the
federal statutes allowing the government to pursue offsets in the Court of Federal Claims—yield
to state laws vesting exclusive jurisdiction over offsets (and other matters related to liquidation)
in state liquidation courts. A “policy of placing ultimate control over all issues relating to the
insolvency proceedings in a single court is aimed at protecting the relationship between the
insurance company and its policyholder,” and as such is “shielded from federal interference by
the McCarran-Ferguson Act” under Fabe. Munich Am. Reinsurance Co. v. Crawford, 141 F.3d
585, 593 (5th Cir. 1998); see also Davister Corp. v. United Republic Life Ins. Co., 152 F.3d 1277,

1281 (10th Cir. 1998) (“The Utah statute consolidating all claims against a liquidating insurer, by
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its nature and express terms, was enacted to protect policyholders.”). Indeed, consolidation of all
claims against a liquidated insurer in a single forum “prevents the unnecessary and wasteful
dissipation of the insolvent company's funds that would occur if the receiver had to defend
unconnected suits in different forums across the country.” Munich, 141 F.3d at 593.
“Consolidation also eliminates the risk of conflicting rulings, piecemeal litigation of claims, and
unequal treatment of claimants, all of which are of particular interest to insurance companies and
policyholders[.]” Id. Perhaps most importantly, “[a]llowing a putative creditor to pluck from the
entire liquidation proceeding one discrete issue,” would “directly impact the policyholders
because it deals with a purported asset of the insurance company that could be apportioned to
them.” Davister, 152 F.3d at 1281. Consequently, federal appellate courts have repeatedly ruled
that even where federal law otherwise entitles a party to pursue a claim in a particular forum, that
entitlement is trumped by the McCarran-Ferguson Act and state laws vesting exclusive
jurisdiction over insurer liquidations in specific state courts.  Davister, 152 F.3d at 1282
(holding that under McCarran-Ferguson Act and state insurer liquidation regimes, creditor was
not entitled to pursue claim in arbitration against insolvent insurer even though the Federal
Arbitration Act otherwise authorized arbitration); Munich, 141 F.3d at 595-96 (“We therefore
hold that the FAA is reverse pre-empted under the McCarran—Ferguson Act, thereby leaving the
district court without the power to compel arbitration in this case.”); Stephens v. American Int’l
Ins. Co., 66 F.3d 41, 45 (holding that Kentucky Liquidation Act superseded creditor’s right to
arbitrate under the FAA). So too here. Under the McCarran-Ferguson Act, the government’s
claims must be adjudicated in the state courts overseeing the Dispute Subclass’s liquidations.
The government does not meaningfully engage with the McCarran-Ferguson Act or Fabe,

aside from a single footnote suggesting that the Act does not apply because the debts the
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government seeks to offset arise from the Affordable Care Act. The government cites
UnitedHealthcare of New York, Inc. v. Lacewell, --- F.3d ---, 2020 WL 4045365, at *6 (2d Cir.
2020), for the proposition that because the ACA “specifically relates to the business of
insurance,” the McCarran-Ferguson Act’s reverse pre-emption rule does not apply. Mot. at 7.
This argument is inapposite. Here, the ACA is responsible for the existence of the Dispute
Subclass’s purported debts. But the existence of a debt pursuant to the ACA is not inconsistent
with Arizona or Colorado law; indeed, state insurer insolvency laws presuppose that the insurers
have debts that have become too much to bear. The inconsistency between state and federal law
in this case arises from the government’s attempt to effectuate an offset in this court pursuant to
28 U.S.C. §1503 and § 2508, which conflicts with both state claim priority laws and state
reservations of exclusive jurisdiction over liquidation matters for the state liquidation courts.® It
is 28 U.S.C. § 1503 and § 2508—which the government concedes are not specifically directed to
the business of insurance—and not the Affordable Care Act that are pre-empted by the
McCarran-Ferguson Act under Fabe.®

In short, the government is not left without a forum to pursue its claims if the Court

denies its motion for leave to amend. The government can pursue (and in fact has already

8 The government indicates that “[h]ad the risk corridors payments been made during the life of
the risk corridors programs, the United States Department of Health and Human Services
(‘HHS’) would have collected the money owed by the Dispute Subclass Plaintiffs through offset,
consistent with 45 C.F.R. § 156.1215(b),” which is the ACA netting regulation. But the
government does not purport to rely on the ACA netting regulation to pursue its offset in this
dispute; it relies on 28 U.S.C. § 1503 and § 2508. Nor could the government rely on the ACA
netting regulation, which refers only to the practices of the Department of Health and Human
Services and does not apply to this Court. See 45 C.F.R. § 156.1215(b) (“HHS may net
payments owed to issuers...”). The government forfeited its riaht to relv on the ACA nettina
requlation when the Department of Health and Human Services unlawfully failed to make risk
corridor payments and forced entities to pursue payment through this Court.

® The government argues that the Subclass’s insolvencies do not affect the right of the
government to pursue its offsets in this court, but the cases it cites do not address insurer
insolvencies, which come within the ambit of the McCarran-Ferguson Act. See Mot. at 9 (citing
Preuss v. United States, 412 F.2d 1293 (Ct. Cl. 1969) and Frantz Equip Co. v. United States, 122
Ct. Cl. 622 (1952)).
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pursued) its claims in the state courts overseeing the Dispute Subclass’s liquidations, as it is
required to do by state and federal law. The Court should deny the government’s motion for
leave to amend because it is futile for the government to raise claims that must be brought in a

different forum, and because there is no inequity in forcing the government to pursue its debts in

that forum.
d. Any Counterclaim for Interest Is Futile Because the Law Prohibits Post-
Liquidation Interest and Prohibits Interest When the Government Is the Net
Debtor

For hundreds of years, the rule has been that interest on a debt ceases to accrue once an
entity enters insolvency proceedings. See In Re Liquidation of Pine Top Ins. Co., 322 Ill. App.
3d 693, 701-02 (2001) (holding that claims against insolvent insurers cannot include any post-
allowance interest); Vanston Bondholders Protective Committee v. Green, 329 U.S. 156, 164
(1946) (“[t]he general rule in bankruptcy and in equity receivership has been that interest on the
debtors’ obligations ceases to accrue at the beginning of the proceedings™); Sexton, as Trustee in
Bankruptcy of Kessler & Co. v. Dreyfus, 219 U.S. 339, 344 (1911) (“For more than a century and
a half the theory of the English bankrupt system has been that everything stops at a certain
date.”). This prohibition is reflected in both the Arizona and Colorado insurer insolvency laws,
which fix the rights and liabilities of an insolvent insurer upon issuance of an order of liquidation.
See Ariz. Rev. Stat. § 20-635 (“The rights and liabilities of the insurer and of its creditors,
policyholders, stockholders, members, subscribers and all other persons interested in its estate
shall, unless otherwise directed by the court, be fixed as of the date on which the order directing
the liquidation of the insurer is filed[.]”); Colo. Rev. Stat. § 10-3-517(2) (“Upon issuance of the
order, the rights and liabilities of any such insurer and of its creditors, policyholders,
shareholders, members, and all other persons interested in its estate shall become fixed as of the

date of entry of the order of liquidation[.]”).
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The government has posited that it is entitled to claim interest that continues to accrue to
this day at an effective rate exceeding 15% annually, pursuant to 31 U.S.C.8 3717 and 45 CFR §
30.18. See July 7, 2020 E-mail from T. Mebane to B. Berkman (Ex. 2). Needless to say, the
government’s position is inconsistent with the Arizona and Colorado laws fixing debts on the
date a liquidation order is entered. And, under the McCarran-Ferguson Act and Fabe, Arizona
and Colorado law pre-empt the statutory bases for any assertion of post-liquidation order interest
by the government. Taken to its logical conclusion, the government’s position is that it (and no
other creditor, including policyholders) can continue to accrue post-liquidation order interest at
above-market rates until the government’s claims consume the insurer’s entire estate—or, at the
very least, until it consumes the entirety of the government’s obligation to the insurer, which is
precisely what the government has done to Meritus Health Partners. It is difficult to conceive of
a federal law that would more powerfully interfere with the rights of policyholders than one
which allows the government to usurp via delay the entirety of a multi-million-dollar asset that
could be used to pay policyholder claims. See Fabe, 508 U.S. at 505-06 (“The primary purpose
of a statute that distributes the insolvent insurer’s assets to policyholders in preference to other
creditors is identical to the primary purpose of the insurance company itself: the payment of
claims made against policies.”).

Moreover, even setting aside the McCarran-Ferguson Act, the government is not entitled
to pre-judgment interest under the well-established “interest on the balance” rule. Where two

parties have claims that “arise out of related transactions,”

prejudgment interest “is available
only on the net difference between the two claims at any point in time.” Local Oklahoma Bank v.

United States, 59 Fed. Cl. 713, 722-23 (2004) (citing Ralston Purina Co. v. Parsons Feed &

19 The government’s position across the risk corridor cases has been that the ACA “created

several interrelated programs under which the Parties’ respective claims arise.” See Dkt. 80 at 1.
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Farm Supply, Inc., 416 F.2d 207, 212 (8" Cir. 1969)). “The objective of the rule is to
compensate for the loss of the use of money only to the extent of the difference between the two
claims.” Id. (internal quotation marks omitted). With respect to both Meritus and Colorado
HealthOp, the government is the net debtor—excluding the government’s claimed prejudgment
interest, it owes more to Meritus and Colorado HealthOp in risk corridor payments than the
government asserts Meritus and Colorado HealthOp owe to it for other ACA obligations.
Consequently, even if the government’s bases for collecting interest in this case were not pre-
empted by state law, the government would have no entitlement to the interest it seeks.

1. CONCLUSION

For the foregoing reasons, the Court should deny the government’s motion for leave to
amend its answer. To the extent the Court permits the government to proceed, it should prohibit
the government from pursuing interest accrued after the date of the Dispute Subclass’s
insolvency orders.

DATED: August 13, 2020 Respectfully submitted,

QUINN EMANUEL URQUHART &
SULLIVAN, LLP

/sl Stephen Swedlow

Stephen Swedlow
stephenswedlow@quinnemanuel.com
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Telephone: (312) 705-7400
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Adam B. Wolfson
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

HEALTH REPUBLIC INSURANCE

COMPANY,
Plaintiff, No. 1:16-cv-00259-MMS
on behalf of itself and all others | (Judge Sweeney)
similarly situated,
VS.

THE UNITED STATES OF AMERICA,

Defendant.

DECLARATION OF STEPHEN A. SWEDLOW

I, Stephen Swedlow, declare:

1. | am the Managing Partner in the Chicago office of Quinn Emanuel Urquhart &
Sullivan LLP, appointed class counsel in this matter. Except as set forth below, I make this
declaration of my own personal knowledge and, if called to testify, | could and would
competently testify hereto under oath.

2. On May 12, 2020, the Parties to this case submitted a joint status report in which
the government raised to the Court, for the first time, the possibility that it may seek to pursue
offsets against class members. Prior to these joint status discussions, the government never
raised the possibility of offset with class counsel, never identified to class counsel the entities for
which it intended to pursue an offset, and never disclosed to class counsel the amount of any
potential offsets.

3. On July 6, 2020, the government identified, for the first time, the entities for
which it was claiming entitlement to an offset and the amount of the asserted offsets. On July 7,

2020, the government provided a breakdown of its asserted offsets.
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4. All of the alleged offsets claimed by the government arise from the Affordable
Care Act. In its July 7 breakdown, the government indicated that it was claiming an entitlement
to an offset from Colorado Health Insurance Cooperative, Inc. in the amount of $26,779,135.41.
That amount comprised of $16,561,782.17 for principal due under the risk adjustment program,
$6,110,592.34 due for interest on the risk adjustment total, $771,298.00 for principal due under
the reinsurance program, $247,458.00 for interest on the reinsurance total, $2,180,837.60 for
principal due for cost-sharing reduction reconciliation, $804,622.98 due for interest on the CSR
reconciliation total, $74,917.92 due for a risk adjustment program user fee, and $27,626.40 due
for interest on the risk adjustment program user fee. The government also indicated that the total
value of Colorado Health Insurance Cooperative, Inc.’s risk corridors claim against the
government exceeded $110 million.

5. The government’s breakdown indicated that it was asserting an offset against
Meritus Health Partners in the amount of $67,286,237.57. That total comprised of
$46,021,458.78 for principal due under the risk adjustment program, $15,993,451.61 due for
interest on the risk adjustment total, $3,807,544.43 for principal due for cost-sharing reduction
reconciliation, $1,404,810.28 due for interest on the CSR reconciliation total, $43,089.64 due for
a risk adjustment program user fee, and $15,882.83 due for interest on the risk adjustment
program user fee. The government also indicated that the total value of Meritus Health Partners’
risk corridors claim against the government exceeded $58 million.

6. The government’s breakdown indicated that it was asserting an offset against
Meritus Mutual Health Partners in the amount of $930,158.01. That total comprised of
$562,315.51 for principal due under the risk adjustment program, $207,501.04 due for interest on

the risk adjustment total, $112,917.29 for principal due for cost-sharing reduction reconciliation,
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$141,646.74 due for interest on the CSR reconciliation total, $4,231.19 due for a risk adjustment
program user fee, and $1,546.24 due for interest on the risk adjustment program user fee. The
government also indicated that the total value of Meritus Mutual Health Partners’ risk corridors

claim against the government exceeded $14 million.

| declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on August 13, 2020.

-

Stephen A. Swedlow
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From: Mebane, Terrance A. (CIV) <Terrance.A.Mebane@usdoj.gov>
Sent: Tuesday, July 7, 2020 9:56 PM
To: Benjamin Berkman
Cc: Stephen Swedlow; Sacks, Marcus S. (CIV); Huang, Shane (CIV); Carney, Chris (CIV)
Subject: RE: Health Republic/Common Ground
[EXTERNAL EMAIL]

I’m mostly available tomorrow. How about 11am? Please also circulate a dial-in.

The basis for the interest is 45 CFR § 30.18, which requires CMS to charge interest on all delinquent debts. The rate of
interest, as set by Treasury in 31 USC § 3717, is 9.625 percent per year. A penalty charge of 6 percent per year is
assessed on principal amounts delinquent for more than 90 days. These charges continue to accrue until the debt is paid
in full.

Terrance A. Mebane
United States Department of Justice
(202) 307-0493

From: Benjamin Berkman

Sent: Tuesday, July 07, 2020 8:39 PM

To: Mebane, Terrance A. (CIV) ; Sacks, Marcus S. (CIV) ; Huang, Shane (CIV) ; Carney, Chris (CIV)
Cc: Stephen Swedlow

Subject: Health Republic/Common Ground

Terrance,

We would like to set up a call to discuss the form of the stipulation to judgment in Health Republic and Common Ground.
In addition, we would like to discuss how we are going to handle the six parties for whom the government is seeking to
effectuate offsets. For a variety of reasons, we believe that the six offset entities present more complicated cases and
likely need to be treated separately from the rest of the two classes. Are you free for a call to discuss tomorrow or
Thursday?

In addition, we would like to understand the government’s basis for its efforts to offset interest on ACA debts, at levels
that exceed a third of the principal allegedly owed to the government. Can you let us know what the government is
basing its asserted right to interest and its interest calculations on? Thanks.

Best

Benjamin Berkman
Associate,
Quinn Emanuel Urquhart & Sullivan, LLP

191 N. Wacker Drive Suite 2700
Chicago, IL 60606

954.675.6272 Cell

312.705.7400 Main Office Number
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312.705.7401 FAX
benjaminberkman@agquinnemanuel.com
WwWw.guinnemanuel.com

NOTICE: The information contained in this e-mail message is intended only for the personal and confidential use of the
recipient(s) named above. This message may be an attorney-client communication and/or work product and as such is
privileged and confidential. If the reader of this message is not the intended recipient or agent responsible for delivering
it to the intended recipient, you are hereby notified that you have received this document in error and that any review,
dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in
error, please notify us immediately by e-mail, and delete the original message.
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From: Mebane, Terrance A. (CIV) <Terrance.A.Mebane@usdoj.gov>
Sent: Friday, July 10, 2020 12:17 PM
To: Benjamin Berkman
Cc: Stephen Swedlow; Sacks, Marcus S. (CIV); Huang, Shane (CIV); Carney, Chris (CIV)
Subject: RE: Health Republic - Meritus Offset
[EXTERNAL EMAIL]
Benjamin,

Although | appreciate you sharing your client’s position, your email below does not accurately state the law. However, |
do not see any utility in this exchange as we all appear to agree that these issues require a judicial resolution.

Terrance A. Mebane
United States Department of Justice
(202) 307-0493

From: Benjamin Berkman

Sent: Thursday, July 09, 2020 1:36 PM

To: Mebane, Terrance A. (CIV) ; Sacks, Marcus S. (CIV) ; Huang, Shane (CIV) ; Carney, Chris (CIV)
Cc: Stephen Swedlow

Subject: Health Republic - Meritus Offset

Terrance,

| write on behalf of Health Republic class members Meritus Health Partners and Meritus Mutual Health Partners. The
government has indicated that it is seeking to offset $67,286,237.80 and $930,158.01 from Meritus Health and Meritus
Mutual’s risk corridor payments, respectively. As you are aware, Meritus is in receivership and it is thus subject to the
orders of the Superior Court of Arizona, Maricopa County, which is overseeing Meritus’ receivership under and subject
to the Arizona Insurance Liquidation Act (A.R.S. § 20-611, et seq.) and more specifically subject to the fixing of rights
(A.R.S. 8 20-635) and the mandatory priority system protecting policyholders (A.R.S. § 20-629). The government
submitted three proofs of claim in accordance with A.R.S. § 20-628 and, after notice and a hearing, the Arizona
receivership adjudicated the claims of the government, including implementation of an offset under A.R.S. § 20-638. The
court’s order is attached.

The law is well-established that the priority system and claim adjudication process is subject to reverse preemption
under the McCarron-Ferguson Act. U.S. v. Fabe, 508 U.S. 491 (1993). Meritus disputes the government’s attempt to take
a second bite at the apple and pursue a second adjudication of the same offset in direct contravention of well-
established state and federal law. Among other things, that action would directly violate the Arizona priority system and
reduce the recovery due to policyholders in order to increase the recovery to the government in direct violation of Fabe.

The government submitted a proof of claim to the receivership court identifying the amount it was allegedly owed by
Meritus Health ($50,650,123.02 in total) and Meritus Mutual ($755,917.53 in non-loan debts). The receivership court
also identified specific amounts that Meritus Health and Meritus Mutual were owed pursuant to the risk corridor and
reinsurance programs. With respect to risk corridor payments, the court concluded that Meritus Health was owed
$55,513,299.00 and Meritus Mutual was owed $12,938,057.00. In accordance with Arizona’s liquidation process,
Meritus’s counsel sent letters of notice to the government identifying the amounts due and of the court’s impending

1



Case 1:16-cv-00259-MMS Document 86-3 Filed 08/13/20 Page 3 of 4

setoff and claim determination with respect to the government’s claims. The letter requested that the government
inform the Receiver of any response or objection, but the government made no such objection. However, the
government engaged in considerable email communications acknowledging notice of the claims adjudication process
and evaluating whether it had any objection to the setoff.

The receivership court subsequently conducted a claim determination and setoff proceeding, concluding that the
government was entitled to setoff specific amounts against its risk corridors obligations to Meritus. For Meritus Health,
the receivership court ruled that the government could offset $50,650,123.00 against the $55,513,299.00 it owed to
Meritus Health, resulting in a net risk corridors payment to Meritus Health of $4,863,176.00. For Meritus Mutual, the
receivership court ruled that the government could offset $755,917.00 against the $12,938,057.00 it owed to Meritus
Health, resulting in a net risk corridors payment to Meritus Mutual of $12,182,140.00. The receivership court specifically
noted that, with respect to ACA debts, “all related mutual debts and credits” were “setoff and otherwise deemed
satisfied.” The government did not file any opposition or response during the claims determination process, nor did the
government appeal this determination.

The government’s rights with respect to offset were thus determined by the receivership court. The debts once owed to
the government by Meritus were extinguished by the receivership court’s order, which applied offsets and determined
that Meritus was still owed money in specific amounts greater than the amounts the government acknowledges it owes
Meritus, after the Supreme Court’s recent Order.

Moreover, the government is seeking to increase the amount of its claim by post-petition interest (and post-offset
interest) which has been directly rejected at every level for hundreds of years when dealing with insolvencies. Arizona
law expressly fixes rights on the liquidation order date which precludes any claim increasing by interest after that date.
A.R.S. § 20-635; see In Re Liquidation of Pine Top Ins. Co., 322 Ill. App. 3d 693-701-02 (2001) (claims against insolvent
insurers cannot include any post-allowance interest); Vanston Bondholders Protective Committee v. Green, 329 U.S. 156,
164 (1946) (“[t]he general rule in bankruptcy and in equity receivership has been that interest on the debtors’
obligations ceases to accrue at the beginning of the proceedings”); Sexton, as Trustee in Bankruptcy of Kessler & Co. v.
Dreyfus, 219 U.S. 339, 344 (1911) (“For more than a century and a half the theory of the English bankrupt system has
been that everything stops at a certain date.”) and Bankruptcy Code § 502(b)(2) (disallowing claim for unmatured
interest). There is no legal theory that would allow the government to ignore the receivership court’s offset order in
order to delay any offset so that interest allegedly owed to the government finally exceeds the amount the government
owes.

The attached order from the Receivership Court resolves the setoff relying on the exact figures provided by the
government in the proof of claims the government submitted. There is no valid reason or authority to abandon that
order. At your earliest convenience, we would like to discuss an adjustment to the amount owed to Meritus in the
Health Republic suit, consistent with the receivership court’s orders. We would also like to understand the government’s
basis and legal authority for its asserted offsets, including with respect to the interest claimed.

Best,

Benjamin Berkman
Associate,
Quinn Emanuel Urquhart & Sullivan, LLP

191 N. Wacker Drive Suite 2700
Chicago, IL 60606

954.675.6272 Cell

312.705.7400 Main Office Number
312.705.7401 FAX
benjaminberkman@quinnemanuel.com
www.quinnemanuel.com
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NOTICE: The information contained in this e-mail message is intended only for the personal and confidential use of the
recipient(s) named above. This message may be an attorney-client communication and/or work product and as such is
privileged and confidential. If the reader of this message is not the intended recipient or agent responsible for delivering
it to the intended recipient, you are hereby notified that you have received this document in error and that any review,
dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in
error, please notify us immediately by e-mail, and delete the original message.



Case 1:16-cv-00259-MMS Document 86-4 Filed 08/13/20 Page 1 of 9

Exhibit 4



S W N

O 0 3 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 1:16-cv-00259-MMS Document 86-4 Filed 08/13/20 Page 2 of 9

CLERK OF THE SUPERIOR COURT
FILED
2-8-1_ID:Slon]
FAEGRE BAKER DANIELS LLP ' /@% , Deputy
1700 Lincoln Street, Suite 3200
Denver, Colorado 80203
Joel A. Glover (State Bar No. 034018)
Direct Dial: 303.607.3648
Direct Fax: 303.607.3600
Email: Joel.Glover@FaegreBD.com
Attorneys for Receiver
SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA
STATE OF ARIZONA, ex rel. No. CV2016-011872
KEITH SCHRAAD, Interim Director
of Insurance, ORDER RE PETITION NO. 26
Plaintiff, GRANTING CLAIM .
DETERMINATION AND SETOFF
Vs. RELATED TO CLAIMS OF THE
UNITED STATES

COMPASS COOPERATIVE MUTUAL
HEALTH NETWORK, INC., dba MERITUS (Assigned to The Honorable
MUTUAL HEALTH PARTNERS, an Daniel Martin)

Arizona corporation; and

COMPASS COOPERATIVE HEALTH
PLAN, INC., dba MERITUS HEALTH
PARTNERS, an Arizona corporation,

Defendants.

Keith Schraad, Interim Director of the Arizona Department of Insurance, as
Receiver of Compass Cooperative Mutual Health Network, Inc. doing business as Meritus
Mutual Health Partners (“Meritus Mutual””) and Compass Cooperative Health Plan, Inc.,
dba Meritus Health Partners (“MHP”), having filed Petition No. 26 — Request for Hearing,
Claim Determination and Setoff Related to Claims of the United States and after a hearing
duly noticed held on March 8, 2019, being fully advised in the premises and good cause
appearing therefor, the Court enters the following FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND ORDERS:
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDERS:

1. On August 10, 2016, this Court entered the Order for Receivership and
Injunction with respect to Compass Cooperative Mutual Health Network, Inc. dba Meritus
Mutual Health Partners (“Meritus Mutual”) and Compass Cooperative Health Plan, Inc.
dba Meritus Health Partners (“MHP”), declaring Meritus Mutual and MHP insolvent and
placing each under an order of liquidation.

2. On March 8, 2017, the Order Approving Liquidation Plan was entered
which, among other things, approved and established a proof of claim procedure and a
claims bar deadline.

3. The United States submitted three proofs of claim in accordance with the
Order Approving Liquidation Plan, including claims by the Department of Health and
Human Services, Centers for Medicare & Medicaid Services (“CMS”) against MHP in the
combined total amount of $50,650,123.02 (the “CMS-MHP Claims™); claims by CMS
against Meritus Mutual in the combined total amount of $94,581,998.78 (the “CMS-
Meritus Mutual Claims”), and claims by the United States Department of Justice against
Meritus Mutual and MHP in an undetermined amount (the “DOJ Claims”).

a. With respect to the CMS-MHP Claims, the asserted claim amouhts were

attributable to the Affordable Care Act (“ACA”) Risk-Sharing Programs as follows:

CSR: $ 3,899,178.47

PPACA Reinsurance: $§  510,975.30

Risk Adjustment: $ 46,195,827.78

PPACA Fee: $ 44,141.47

Total: $ 50,650,123.02

b. With respect to the CMS-Meritus Mutual Claims, the asserted claim amounts

were attributable to loan and note claims and to ACA Risk-Sharing Programs as follows:
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Loan/Note Claims:

Start-Up Loan: $ 20,890,333.00
Solvency Note: $ 72,935,928.25
Total: $ 93,826,261.25
ACA Related Claims:

CSR: $ 115,649.36
PPACA Reinsurance: $ 46,091.54
Risk Adjustment: $ 594,168.87
Exchange User-Fee:  § 7.76
Total: $ 75591753

c. With respect to the DOJ Claims, no amount was specified and instead there
was a general assertion of rights as a creditor against MHP and Meritus Mutual.

4. This Court is vested with exclusive original jurisdiction of insurer
receiverships and is authorized to make all necessary and proper orders to carry out the
purposes of A.R.S. § 20-601, et seq. (the “Arizona Receivership Act”). A.R.S. § 20-
612(A). Among other things, one of the purposes of the Arizona Receivership Act is to
provide an exclusive forum to hear and determine claims against MHP and Meritus
Mutual. See A.R.S. § 20-628. In response to the claim procedures ordered by this Court,
CMS and DOJ have filed proofs of claim against MHP and Meritus Mutual in these
receivership proceedings asserting claims for amounts due under the ACA. Asa result,
this Court has jurisdiction with respect to the determination and adjudication of those
claims under the Arizona Réceivership Act.

5. While claims have been asserted against MHP and Meritus Mutual under the
ACA Risk Programs, MHP and Meritus Mutual also have specific claims against CMS
under the ACA Risk-Sharing Programs.
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a. The following amounts are owed by CMS to MHP:
Risk Corridor Claims: $ 55,513,299.00
Reinsurance: $7,171,320.00
Total: $ 62,684,619.00
b. The following amounts are owed by CMS to Meritus Mutual:
Risk Corridor Claims: $ 12,938,057.00

Reinsurance: $ 3,283,275.00
Total: $16,221,332.00
6. Dated November 16, 2017, the Receiver’s Counsel sent separate letters

providing notice of the amounts due and of the setoff and claim determination with respect
to the CMS-MHP Claims, the CMS-Meritus Claims, and the DOJ Claims. The letter
requested that CMS and/or DOJ notify the Receiver of any response and/or objection to the
determination. CMS and DOJ made no objection to the notice of setoff and claim
determination.

7. On December 11, 2018, the Receiver filed Petition No. 26, the Request for
Hearing and Setoff Related to Claims of the United States (“Setoff Pétition”). Among
other things, the Setoff Petition seeks relief in response to the CMS-MHP Claims, the
CMS-Meritus Mutual Claims, and the DOJ Claims.

a. The Setoff Petition seeks an Order establishing that the CMS claims against
Meritus Mutual under the Start-Up Note and the Solvency Note, which combined total
$93,826,261.26 (collectively, the “CMS Surplus Notes”‘), are classified as Class 10 priority
level claims under A.R.S. § 20-629(A)(10). Under the relief requested in the Setoff |
Petition, determination of the Class 10 claim amount would be deferred unless and until it
appears to the Receiver that a distribution may be made at the Class 10 level and, by their
contractual terms, the CMS Surplus Notes would not be subject to setoff.

b. The Setoff Petition seeks an Order establishing a Setoff in accordance with
AR.S. § 20-638 as between the mutual debts or credits as between CMS and MHP as

follows:
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Risk Corridor Claims due from
CMS to MHP:

(MINUS)
Total Due from MHP to CMS:

(EQUALS)

$55,513,299.00

$50,650,123.00 -

Net Risk Corridor Claims due from

CMS to MHP:

The total amount of the Risk Corridor Claims

$4,863,176.00

exceeds the amount due to CMS under the

ACA Risk-Sharing Programs. As a result, there is no setoff applicable to reduce the

amount of the Reinsurance Claims.

Reinsurance Claims due from

/

CMS to MHP: $7,171,320.00
(MINUS)

Balance Due from MHP to CMS: $0.00
(EQUALS)

Net Reinsurance Claims due from

CMS to MHP:

$7,171,320.00

c. The Setoff Petition seeks an Order establishing a Setoff in accordance with

ARS. § 20-638 as between the mutual debts or credits as between CMS and Meritus

Mutual as follows:

Risk Corridor Claims due from
CMS to Meritus Mutual:

(MINUS) _
Total Due from Meritus Mutual
to CMS:

(EQUALS)
Net Risk Corridor Claims due
from CMS to Meritus Mutual:

$12,938,057.00

$ 755,917.00

$12,182,140.00
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The total amount of the Risk Corridor Claims exceeds the amount due to CMS under the
ACA Risk-Sharing Programs. As a result, there is no setoff applicable to reduce the

amount of the Reinsurance Claims.

Reinsurance Claims due from
CMS to Meritus Mutual: $3,283,275.00

(MINUS)
Balance Due from Meritus
Mutual to CMS: $0.00

(EQUALS)
Net Reinsurance Claims due
from CMS to Meritus Mutual: $3,283,275.00

8. In the Amended Order Re Petition No. 26 Scheduling Hearing Regarding
Requested Claim Determination and Setoff Related to Claims of the United States, this
Court scheduled the hearing for this matter on March 8, 2019 and established February 21,
2019, the date that is fifteen days before the hearing, as the date Order for filing a response
or objection. Pursuant to A.R.S. § 20-628, notice of the Setoff Petition, the response
deadline and the scheduled hearings was provided to designated representatives of CMS
and DOJ on December 13, 2018, December 14, 2018 and December 21, 2018. No
response or opposition to the requested relief has been filed.

ACCORDINGLY, IT IS FURTHER FOUND, DETERMINED AND ORDERED
THAT:

9. The Receiver’s Request for Claim Determination and Setoff Related to
Claims of the United States is granted in all respects and the Receiver is authorized and
directed to take such steps as are reasonable and appropriate under the circumstances to
implement this Order. All claims of the United States related to the Affordable Care Act
as asserted in the CMS-MHP Claims, the CMS-Meritus Mutual Claims and to the extent
encompassed or otherwise addressed in the DOJ Claims are fully and finally resolved

subject to and in accordance with this Order.
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10.  CMS’s claims for payment from Meritus Mutual under the converted start-up
note and the solvency note, referred to as the CMS Surplus Notes, are Class 10 priority
level claims under A.R.S. § 20-629 and are not subject to setoff.

11.  Any determination as to the amount of CMS’s claims for payment from
Meritus Mutual under the converted start-up note and the solvency note shall be deferred
unless and until such time as the Receiver reasonably anticipates that there may be a
distribution for Class 10 level claimants.

12.  Inaccordance with A.R.S. § 20-638, the setoff of all claims as between MHP
and CMS under the ACA Risk-Sharing Programs, including, but not limited to CSR,
Reinsurance, Risk Adjustment, and Risk Corridor, is approved so that the net effect is that
the remaining amount that CMS owes MHP under the ACA Risk-Sharing Programs (with

all related mutual debts and credits setoff and otherwise deemed satisfied) is as follows:
Net Risk Corridor Claims due and owing from CMS to MHP: $ 4,863,176.00

Net Reinsurance Claims due and owing from CMS to MHP: $ 7,171,320.00

13.  Inaccordance with A.R.S. § 20-638, the setoff of all claims as between
Meritus Mutual and CMS under the ACA Risk-Sharing Programs, including, but not
limited to CSR, Reinsurance, Risk Adjustment, and Risk Corridor, is approved so that the
net effect is that the remaining amount that CMS owes Meritus Mutual under the ACA
Risk-Sharing Programs (with all related mutual debts and credits setoff and otherwise

deemed satisfied) is as follows:
Net Risk Corridor Claims due and owing from CMS to Meritus Mutual:  $12,182,140.00

Net Reinsurance Claims due and owing from CMS to Meritus Mutual: $ 3,283,275.00
14.  Pursuant to A.R.S. § 20-628(D), this Order shall be deemed to be an appealable

order.
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ENTERED this & “day of

Mare 2019,

rableRaniel Martin
aricopa County Superior Court Judge

US.122026051.02






