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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
COOK COUNTY, ILLINOIS,
et al., Case No. 19-cv-6334
Plaintiffs, Judge Gary Feinerman

CHAD F. WOLF, in his official capacity as
Acting Secretary of U.S. Department of
Homeland Security; U.S. DEPARTMENT OF
HOMELAND SECURITY,

et al.,

Defendants.

JOINT STATUS REPORT REGARDING DISCOVERY

Pursuant to this Court’s order dated December 2, 2020, Dkt. 233, Plaintiff ICIRR and
Defendants submit the following joint status report addressing metadata and attorney-client-
privilege issues.

L. Discovery Status Update

Since the last status hearing, Defendants produced amended privilege logs for their first
and second productions, and the parties met and conferred by phone on December 10, 2020
regarding discovery issues in the first and second privilege logs. Defendants produced the
privilege log for their third production on December 14, 2020. Defendants do not currently
anticipate future productions.

1I. Metadata and Custodians

The parties’ discussion regarding metadata has been productive. Defendants agreed to
produce metadata for all documents produced to date that do not have an associated privilege
claim (e.g., attorney-client privilege (ACP) or deliberative process privilege (DPP)) in the
coming days. Defendants agreed this will include metadata for documents that Defendants have
determined contain personal privacy information, subject to the Confidentiality Order, Dkt. 212
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at 9 2(d).

The parties reached a compromise that Defendants may at this time hold back the
metadata for documents that are subject to a claim of privilege. Defendants explained that
releasing the metadata for these documents would require an additional step of attorney review.
The parties agreed to negotiate in good faith the release of metadata for the documents subject to
a claim of privilege after the Court’s ruling on the applicability of the deliberative process
privilege to the documents, as the bulk of the documents are withheld on that basis.

III.  Attorney-Client Privilege

Defendants reviewed the 20 ACP documents that Plaintiff ICIRR previously flagged for
discussion from the first and second productions. Defendants amended the privilege log
descriptions for seven entries and removed the tag for one document. The amended privilege
logs also provide the names that were initially anonymized (but are now marked as confidential
pursuant to the confidentiality order).

Defendants’ privilege log for the third production was produced after the parties’
December 10, 2020 phone conference, and the parties recognize their duty to meet and confer
regarding any privilege issues within.

A. DPP and ACP Overlap

Plaintiff ICIRR noted during the parties’ December 10, 2020 meet and confer that for
some of the remaining ACP documents at issue, the log demonstrates that they are drafts of the
Rule and include some amount of “legal input from attorneys” but were withheld in full on the
ACP/DPP claim of privilege. Defendants explained that if the DPP privilege is lifted, Defendants
will undergo an individual review of the document and redact where appropriate ACP material.
Defendants agreed that they will not take the position that because a document was withheld in
full previously under an ACP/DPP claim, it should necessarily remain withheld in full on ACP
alone.

B. ACP Descriptions

Putting aside documents for which alleged ACP material could be redacted if the DPP
privilege were to fall away (see III.A.), the parties are at impasse on four ACP documents in the
first and second productions (DHS NDILL 0000018, 22, 839, and 841) even after they have met
and conferred by telephone.

Plaintiff asserts that these entries do not establish that the predominant purpose of these
nine documents was to render or solicit /egal advice from an attorney. Plaintiff asserts that the
entries for these documents instead indicate that they may have been policy or other discussions
involving attorneys that would not satisfy the claim of privilege. Defendants assert these
documents were properly coded ACP, and that their privilege descriptions are adequate.
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Furthermore, all four of these documents were also withheld on DPP grounds, and thus
Defendants assert a determination that ACP is inapplicable to these documents would have no
material effect.

After receiving Defendants’ third privilege log on the evening of December 14, Plaintiff
raised on December 15, 2020, five additional documents with descriptions it asserts are
insufficient to establish ACP. The parties are meeting and conferring over these documents.

Dated: December 15,2020
Respectfully submitted,

/s/David A. Gordon

David A. Gordon

Tacy F. Flint

Marlow Svatek

SIDLEY AUSTIN LLP
One South Dearborn Street
Chicago, IL 60603

(312) 853-7000 (Telephone)
(312) 853-7036 (Facsimile)
dgordon@sidley.com
tflint@sidley.com
msvatek@sidley.com

Yvette Ostolaza (pro hac vice)
Texas Bar No. 00784703
Robert S. Velevis (pro hac vice)
Texas Bar No. 24047032
SIDLEY AUSTIN LLP

2021 McKinney Ave, Suite 2000
Dallas, Texas 75201

(214) 981-3300 (Telephone)
(214) 981-3400 (Facsimile)
Yvette.ostolaza@sidley.com
rvelevis@sidley.com

/s/ Caroline Chapman

Caroline Chapman

Meghan P. Carter

LEGAL COUNCIL FOR HEALTH JUSTICE
17 N. State, Suite 900

Chicago, IL 60602
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Phone: (312) 605-1958

Fax: (312) 427-8419
cchapman@legalcouncil.org
mcarter@legalcouncil.org

/s/ Militza Pagan

Militza M. Pagan

Andrea Kovach

Nolan Downey

SHRIVER CENTER ON POVERTY LAW
67 E. Madison, Suite 2000
Chicago, IL 60603

Phone: (312) 690-5907

Fax: (312) 263-3846
militzapagan@povertylaw.org
andreakovach@povertylaw.org
nolandowney@povertylaw.org

/s/ Katherine E. Walz

Katherine E. Walz

NATIONAL HOUSING LAW PROJECT
1663 Mission Street, Suite 460

San Francisco, CA 94103

Phone: (415) 546-7000

Fax: (415) 432-5701

kwalz@nhlp.org

Counsel for Illinois Coalition For Immigrant
and Refugee Rights, Inc.
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ETHAN P. DAVIS
Acting Assistant Attorney General

ALEXANDER K. HAAS
Director, Federal Programs Branch

/s/ Kuntal Cholera

ERIC J. SOSKIN

KERI L. BERMAN

KUNTAL V. CHOLERA

JOSHUA M. KOLSKY, DC Bar No. 993430
Trial Attorneys

U.S. Dept. of Justice, Civil Division,
Federal Programs Branch

1100 L Street, N.W., Rm. 12002
Washington, DC 20001

Phone: (202) 305-8645

Fax: (202) 616-8470

Email: kuntal.cholera@usdoj.gov

Counsel for Defendants



