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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

STATE OF NEW YORK, et al.,
Plaintiffs,
V.

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES, et al.,

Defendants.

No. 1:20-cv-5583-AKH

CONSENT MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF BY LOCAL
GOVERNMENT AMICI IN SUPPORT OF PLAINTIFFS’ RENEWED
MOTION FOR SUMMARY JUDGMENT

James R. Williams, County Counsel

Greta Hansen, Chief Assistant County Counsel
Douglas M. Press, Assistant County Counsel
Laura S. Trice, Lead Deputy County Counsel
Lorraine Van Kirk, Deputy County Counsel*
Mary E. Hanna-Weir, Deputy County Counsel
Jeremy A. Avila, Deputy County Counsel

70 W. Hedding Street, East Wing, 9" Floor

San José, California 95110

Attorneys for County of Santa Clara, California

*Appearing pro hac vice

Mark A. Flessner, Corporation Counsel
Stephen J. Kane, Deputy Corporation Counsel
Rebecca Hirsch, Assistant Corporation Counsel
121 North LaSalle Street, Room 600

Chicago, IL 60602

Attorneys for the City Chicago, Illinois

Counsel for Amici Curiae County of Santa Clara, California and City of Chicago, Illinois

[Counsel for additional Amici Curiae listed on pages 5-11]
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Local Government Amici hereby move this Court for leave to file the accompanying
updated amicus curiae brief in the above-captioned matter in support of Plaintiffs” Renewed
Motion for Partial Summary Judgement (Dkt. No. 108-111). All parties have consented to the
filing of this updated amicus curiae brief.

INTRODUCTION

Local Government Amici are a broad coalition of 47 local governments throughout the
United States that support Plaintiffs’ action challenging Defendants’ proposed 2020 Rule on
Nondiscrimination in Health and Health Education Programs or Activities, Delegation of
Authority, 85 Fed. Reg. 37,160 (June 19, 2020) (2020 Rule™). Local Government Amici include
cities and counties throughout the United States, including most of the Plaintiff States. All Local
Government Amici have a special interest in the subject matter of this case because this case will
necessarily impact the public health and social-safety net systems Local Government Amici
administer for the benefit of our communities, including those targeted by the 2020 Rule.

ARGUMENT

Amicus curiae participants play an important role in litigation by aiding the court and
offering insights not available to the parties. See United States v. Gotti, 755 F. Supp. 1157,
1158-59 (E.D.N.Y. 1991); see also United States v. EI-Gabrowny, 844 F. Supp. 955, 957 n.1
(S.D.N.Y. 1994). While there is no rule that specifically governs amicus curiae participation at
the district court level, courts have broad discretion to grant leave to participate as amicus curiae.
See Gotti, 755 F. Supp. at 1158; see also Jamaica Hosp. Medical Ctr., Inc. v. United Health
Group, Inc., 584 F. Supp. 2d 489, 497 (E.D.N.Y. 2008). Courts should permit amici curiae to
file their briefs when the amici curiae have an interest in some other matter that may be affected
by the decision in the present case, or when the amici curiae have “unique information or
perspective” that can help the court beyond what the parties have presented. Citizens Against
Casino Gambling in Eerie Cny. v. Kempthorne, 471 F. Supp. 2d 295, 311 (W.D.N.Y. 2007); see
also Juarez v. Asher, Case No. C20-0700JLR-MLP, 2020 U.S. Dist. LEXIS 102625, at *3-4
(W.D. Wash. June 11, 2020); Woodfin Suite Hotels, LLC v. City of Emeryville, No. C-06-1254,
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2007 WL 81911, at *3 (N.D. Cal. Jan. 9, 2007). Local Government Amici satisfy all these
criteria.

The proposed amicus curiae brief offers the Court the unique perspective of the “smaller
governments closer to the governed” across this nation “that touch on citizens’ daily lives.”
Nat’l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 536 (2012). Local Government Amici
administer vital public health and social safety net programs for the benefit of their residents,
regardless of their ability to pay or their sexual orientation or gender identity. Defendants’ 2020
Rule imposes significant direct costs on the systems and services Local Government Amici
provide and harms our residents, particularly our LGBTQ and limited English proficiency (LEP)
residents. The 2020 Rule directly injures LGBTQ people, who experience pervasive and
profound discrimination in healthcare, which harms our cities, counties, and communities as a
whole. The 2020 Rule also undoes federal language access requirements that support
meaningful healthcare for LEP patients, hurting our LEP residents who already face barriers to
accessing timely, appropriate, and culturally competent care. Local Government Amici are
uniquely situated to describe for the Court these consequences of the 2020 Rule.

Local Government Amici seek leave to file an updated amicus curiae brief given the
lodging of the administrative record, Defendants’ recent filings, and developments in the
intervening months since the initial amicus curiae briefs were filed on September 17, 2020. For
example, in the proposed brief, Local Government Amici address arguments questioning the
concrete nature of the harms flowing from the 2020 Rule that are raised in Defendants’ motion to
dismiss (Dkt. No. 112-113), and that therefore were not fully briefed when Plaintiffs’ initial
motion for summary judgment was filed.
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CONCLUSION

For the forgoing reasons, Local Government Amici respectfully request permission to file
their updated amicus curiae brief in support of Plaintiffs’ Renewed Motion for Summary
Judgment. Local Government Amici’s request is unopposed. Alternatively, if the Court denies
this motion, Local Government Amici respectfully request that the Court consider their

previously filed amicus curiae brief (Dkt. No. 79).

Dated: December 9, 2020 Respectfully submitted,
JAMES R. WILLIAMS
COUNTY COUNSEL

By: /s/ Lorraine Van Kirk
Greta Hansen, Chief Assistant County Counsel
Douglas Press, Assistant County Counsel
Laura Trice, Lead Deputy County Counsel
Lorraine Van Kirk, Deputy County Counsel*
Mary E. Hanna-Weir, Deputy County Counsel
Jeremy A. Avila, Deputy County Counsel
70 West Hedding Street, East Wing, Ninth Floor
San José, California 95110-1770

Attorneys for the County of Santa Clara,
California

Mark A. Flessner, Corporation Counsel
Stephen J. Kane, Deputy Corporation Counsel
Rebecca Hirsch, Assistant Corporation Counsel
121 North LaSalle Street, Room 600

Chicago, IL 60602

Attorneys for the City of Chicago, Illinois
*Appearing pro hac vice

[Counsel for additional amici curiae on next page]
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Additional Counsel for Amici Curiae

Esteban A. Aguilar, Jr.
City Attorney
One Civic Plaza NW, 4th Floor, Room 4072
Albuquerque, NM 87102
Attorney for the City of Albuquerque, New Mexico

Joanna C. Anderson
City Attorney
301 King Street, Suite 1300
Alexandria, VA 22314
Attorney for the City of Alexandria, Virginia

Anne L. Morgan
City Attorney
P.O. Box 1546
Austin, TX 78701
Attorney for the City of Austin, Texas

Thomas A. Carr
City Attorney
1777 Broadway Street
Boulder, CO 80302
Attorney for the City of Boulder, Colorado

Farimah F. Brown
City Attorney
2180 Milvia Street, 4th Floor
Berkeley, CA 94704
Attorney for the City of Berkeley, California

Nancy E. Glowa, Esq.
City Solicitor
795 Massachusetts Avenue
Cambridge, MA 02139
Attorney for the City of Cambridge, Massachusetts

Nick Herman
Counsel
The Brough Law Firm
1526 East Franklin Street, Suite 200
P.O. Box 2388
Chapel Hill, NC 27514
Attorney for the Town of Carrboro, North Carolina
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Matthew Jerzyk
City Solicitor
580 Broad Street
Central Falls, Rl 02863
Attorney for Mayor James Diossa and the City of Central Falls, Rhode Island

Zach Klein
City Attorney
77 North Front Street, 4th Floor
Columbus, OH 43215
Attorney for the City of Columbus, Ohio

Jessica M. Scheller
Chief; Advice, Business & Complex Litigation Division
500 Richard J. Daley Center
Chicago, IL 60602
Counsel for Cook County, Illinois

Christopher J. Caso
Dallas City Attorney
1500 Marilla Street, Suite 7DN
Dallas, Texas 75201
Attorney for the City of Dallas, Texas

Barbara J. Doseck
City Attorney
101 West Third Street
P.O. Box 22
Dayton, OH 45401
Attorney for the City of Dayton, Ohio

Rebecca St. George
City Attorney
411 West 1st Street, Room 440
Duluth, MN 55802
Attorney for the City of Duluth, Minnesota

Michael S. Lawson
City Attorney
777 B Street
Hayward, CA 94541
Attorney for the City of Hayward, California
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Gary W. Kuc
County Solicitor
3450 Court House Drive
Ellicott City, MD 21043
Attorney for Howard County, Maryland

Crystal Barnes
Acting City Solicitor
20 Korean Veterans Plaza, Room 204
Holyoke, MA 01040
Attorney for the City of Holyoke, Massachusetts

Ronald C. Lewis
City Attorney
900 Baghy Street, 4th Floor
Houston, Texas 77002
Attorney for the City of Houston, Texas

Eleanor M. Dilkes
City Attorney
410 East Washington Street
lowa City, 1A 52240
Attorney for lowa City, lowa

Howard Phillip Schneiderman
Senior Deputy Prosecuting Attorney
516 Third Avenue, W400
Seattle, WA 98104
Attorney for King County, Washington

Michael N. Feuer
City Attorney
Office of the Los Angeles City Attorney
200 North Main Street, 8th Floor
Los Angeles, CA 90012
Attorney for the City of Los Angeles, California
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Mary C. Wickham
County Counsel
Scott Kuhn, Assistant County Counsel
César del Peral, Senior Deputy County Counsel
Katherine G. McKeon, Deputy County Counsel
Hannah Flores, Associate County Counsel
648 Kenneth Hahn Hall of Administration
500 West Temple Street
Los Angeles, CA 90012
Attorneys for the County of Los Angeles, California

Christopher J. Forte
Assistant General Counsel
Office of the General Counsel
245 deKoven Drive
Middletown, CT 06457
Attorney for the City of Middletown, Connecticut

Leslie J. Girard
County Counsel
William Litt, Deputy County Counsel
Susan K. Blitch, Assistant County Counsel
168 West Alisal Street, 3rd Floor
Salinas, CA 93901
Attorneys for the County of Monterey, California

James E. Johnson
Corporation Counsel
100 Church Street
New York, NY 10007
Attorney for the City of New York, New York

Barbara J. Parker
City Attorney
One Frank H. Ogawa Plaza, 6th Floor
Oakland, CA 94612
Attorney for the City of Oakland, California

Jeffrey S. Ballinger
City Attorney
3200 East Tahquitz Canyon Way
Palm Springs, CA 92262
Attorney for City of Palm Springs, California
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Tracy Reeve
City Attorney
1221 SW Fourth Avenue, Room 430
Portland, OR 97204
Attorney for the City of Portland, Oregon

Jeffrey Dana
City Solicitor
444 \Westminster Street, Suite 220
Providence, RI 02903
Attorney for City of Providence, Rhode Island

Nicholas O. Meyer
Legal Director
425 East State Street, 7th Floor
Rockford, IL 61104
Attorney for Mayor Thomas P. McNamara, Rockford, Illinois

Dennis J. Herrera
City Attorney
City Hall Room 234
One Dr. Carlton B. Goodlett Place
San Francisco, CA 94102
Attorney for the City and County of San Francisco

Anthony P. Condotti
Atchison, Barisone & Condotti, APC
P.O. Box 481
Santa Cruz, CA 95061
Attorney for the City of Santa Cruz, California

Jason M. Heath
County Counsel
701 Ocean Street, Room 505
Santa Cruz, CA 95060
Attorney for the County of Santa Cruz, California

Erin K. McSherry
City Attorney
200 Lincoln Avenue
Santa Fe, NM 87504
Attorney for the City of Santa Fe, New Mexico
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George S. Cardona
Interim City Attorney
1685 Main Street, Third Floor
Santa Monica, CA 90401
Attorney for the City of Santa Monica, California

Peter S. Holmes
City Attorney
701 Fifth Avenue, Suite 2050
Seattle, WA 98104
Attorney for City of Seattle, Washington

John Marshall Jones
Chief Litigation Attorney
160 North Main Street, Suite 950
Memphis, TN 38103
Attorney for Shelby County, Tennessee

Francis X. Wright, Jr.
City Solicitor
93 Highland Avenue
Somerville, MA 02143
Attorney for the City of Somerville, Massachusetts

Lyndsey M. Olson
City Attorney
400 City Hall and Court House
15 West Kellogg Boulevard
Saint Paul, MN 55102
Attorney for the City of Saint Paul, Minnesota

Terry J. Williams
Solicitor
243 South Allen Street
Borough of State College, PA 16801
Attorney for the Borough of State College, Pennsylvania

William Fosbre
City Attorney
747 Market Street
Tacoma, WA 98402
Attorney for the City of Tacoma, Washington
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Judi Baumann
City Attorney
21 East Sixth Street, Suite 201
Tempe, AZ 85281
Attorney for the City of Tempe, Arizona

Michael Jenkins
City Attorney
Best Best & Krieger LLP
1230 Rosecrans Avenue, Suite 110
Manhattan Beach, CA 90266
Attorney for the City of West Hollywood, California

Kimberly Rothenburg, Esq.
City Attorney
401 Clematis Street, 5th Floor
West Palm Beach, FL 33401
Attorney for Mayor Keith A. James and the City of West Palm Beach, Florida

Robert M. Goff, Jr.
City Solicitor
800 North French Street
Wilmington, DE 19801

Attorney for the City of Wilmington, Delaware
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CERTIFICATE OF SERVICE

| hereby certify that on December 9, 2020, the foregoing document was filed with the
Clerk of the Court, using the CM/ECF system, causing it to be served on all counsel who have

entered an appearance.

Dated: December 9, 2020
/s/ Kimberly Ide
Kimberly Ide

2321589
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

STATE OF NEW YORK, et al.,
Plaintiffs,
V. No. 1:20-CV-05583-AKH

UNITED STATES DEPARTMENT OF [PROPOSED] ORDER GRANTING
HEALTH AND HUMAN SERVICES, etal., | MOTION OF LOCAL GOVERNMENT
AMICI TO FILE AN AMICUS CURIAE

Defendants. BRIEF

The Court has reviewed the motion of COUNTY OF SANTA CLARA, CITY OF
CHICAGO, and 45 LOCAL GOVERNMENTS (“LOCAL GOVERNMENT AMICI”) for leave
to file the proposed amicus curiae brief in support of Plaintiffs’ renewed motion for summary

judgment, and the Court hereby GRANTS the motion.

Dated:

Alvin K. Hellerstein
United States District Judge
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