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The appellants respectfully move for panel rehearing because the Court’s 

disposition claims to “dismiss” the appeal as moot, while simultaneously 

“vacating” the order of the district court and remanding the case with in-

structions to dismiss. See slip op. at 5 (“[W]e DISMISS this appeal as moot, 

VACATE the order of the district court as to the federal defendants, and 

REMAND with instructions to dismiss.”). These dispositions are logically 

incompatible with each other. A Court that has “dismissed” an appeal has no 

ability to review alter the district court’s ruling in any way. See, e.g., Hol-

lingsworth v. Perry, 570 U.S. 693 (2013). And a court that has “dismissed” an 

appeal as moot cannot do anything to the district court’s rulings unless it re-

calls and vacates its decision to dismiss the appeal. See St. Louis-San Francisco 

Railway Co. v. R.R. Yardmasters of America, AFL-CIO, 347 F.2d 983, 983–84 

(5th Cir. 1965). The Court must either dismiss the appeal as moot and leave 

the district court’s order untouched, or it must acknowledge its jurisdiction 

over the appeal and vacate the district court’s order. It cannot do both. See id.  

The appellants respectfully submit that the latter option is the appropri-

ate one. The Court’s jurisdiction over the appeal is secure, because the appel-

lants will suffer injury from the collateral-estoppel effect of the district 

court’s ruling. See Appellants’ Reply Br. at 1–4. The appellants therefore 

have standing to appeal—and they can maintain their appeal regardless of 

whether their claims have mooted by subsequent events. See id. The panel 

opinion, as we understand it, did not deny any of this. See slip op. at 4. In-
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stead, the panel held that the plaintiffs’ claims against the federal defendants 

had become moot, which required (in the panel’s view) a vacatur under Unit-

ed States v. Munsingwear, Inc., 340 U.S. 36 (1950). 

St. Louis-San Francisco Railway confirms that the panel should not have 

dismissed the appeal after concluding that the plaintiffs’ claims had become 

moot. The Court wrote:  

When the substantive issue involved in this case was decided by 
the National Railway Adjustment Board, this Court dismissed 
the appeal as moot. The appellant has, by motion, urged that 
our judgment dismissing the appeal be recalled and vacated and 
that we reverse the injunctive order of the district court and di-
rect that the complaint be dismissed. We conclude that the mo-
tion should be granted. The approved procedure, when a case 
has become moot while an appeal is pending, is to vacate or re-
verse the order or judgment from which the appeal was taken, 
“with directions * * * to dismiss the bill of complaint * * *, be-
cause the controversy involved has become moot and, therefore, 
no longer a subject appropriate for judicial action.” 

St. Louis-San Francisco Railway Co. v. R.R. Yardmasters of America, AFL-CIO, 

347 F.2d 983, 983–84 (5th Cir. 1965) (citations omitted). The Court held that 

it had erred by dismissing the appeal as moot in this situation, and that it in-

stead should have vacated the district court’s ruling under Munsingwear 

without dismissing the appeal. The appellants therefore respectfully ask the 

Court to amend its disposition by removing any claim that is has “dismissed” 

the “appeal.”  

This leads to a second issue that warrants panel rehearing. Because the 

panel opinion has concluded that the claims against the federal defendants 
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are moot, the panel cannot avoid deciding the 28 U.S.C. § 1447(c) issue: 

Whether the plaintiffs’ claims against the federal defendants should be re-

manded to state court rather than dismissed. By declaring these claims moot, 

the panel has ruled that the federal courts no longer have subject-matter ju-

risdiction over these claims. See Deposit Guar. Nat’l Bank v. Roper, 445 U.S. 

326, 335 (1980) (“Mootness of a case or controversy . . . ousts the jurisdic-

tion of the federal courts and requires the dismissal of the case.”); Iron Arrow 

Honor Soc’y v. Heckler, 464 U.S. 67, 70 (1983) (“Federal courts lack jurisdic-

tion to decide moot cases because their constitutional authority extends only 

to actual cases or controversies.”). Yet that is precisely the situation in which 

the text of section 1447(c) requires a remand to state court, rather than a ju-

risdictional dismissal:  

If at any time before final judgment it appears that the district 
court lacks subject matter jurisdiction, the case shall be remand-
ed. 

28 U.S.C. § 1447(c) (emphasis added). The language allows for no excep-

tions, and the panel is (in the appellants’ view) obligated to explain how sec-

tion 1447(c) can allow the panel to order a jurisdictional dismissal of the 

plaintiffs’ claims rather than a remand to state court, especially when this is 

one of the issues that the plaintiffs have specifically appealed. The appellants 

therefore respectfully ask that the Court amend its opinion to explain why 

section 1447(c) allows for a jurisdictional dismissal (rather than a remand) in 

this situation.  
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CONCLUSION 

The petition for panel rehearing should be granted. 
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Per Curiam:

This case presents a constitutional challenge to 42 U.S.C. § 300gg-

13(a)(4), the provision of the Affordable Care Act (ACA) that provides the 

statutory basis for what is commonly known as the “contraceptive-coverage 

mandate.”   

Plaintiffs originally filed their claims in Texas state court, naming as 

defendants the Secretaries of Health and Human Services, Labor, and the 

Treasury.1  Defendants removed the suit to the Northern District of Texas 

under the federal officer removal statute, 28 U.S.C. § 1442.  When a case is 

removed under § 1442, “the jurisdiction of the federal court is derived from 

the state court’s jurisdiction.”  Lopez v. Sentrillon Corp., 749 F.3d 347, 350 

(5th Cir. 2014).  Thus, if “the state court lacks jurisdiction of the subject 

matter or of the parties, the federal court acquires none,” even if “in a like 

suit originally brought in a federal court it would have had jurisdiction.”  Id. 
(internal quotation marks omitted).  The district court concluded that 

sovereign immunity shielded these federal defendants from the state court’s 

jurisdiction, and thus that it lacked derivative jurisdiction to hear Plaintiffs’ 

claims.2   

Plaintiffs challenge that ruling here, arguing that the state court’s 

jurisdiction over Defendants was proper under the exception to sovereign 

 

1 Plaintiffs originally named the United States as an additional defendant but 
conceded below that the United States is shielded by sovereign immunity in state court.  
They do not challenge the district court’s ruling that it lacked derivative jurisdiction over 
their claims against the United States.   

2 Plaintiffs also challenged Texas’s “contraceptive equity laws,” Tex. Ins. 
Code §§ 1369.101–.109, naming as defendants Texas Commissioner of Insurance, Kent 
Sullivan, in his official capacity and the Texas Department of Insurance.  Because it found 
no jurisdiction over the federal claims Plaintiffs asserted, the district court found that there 
was no basis for it to exercise supplemental jurisdiction, and it therefore remanded the 
state-law claims back to state court.  We do not review or disturb the district court’s ruling 
as to the state-law claims. 
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immunity established in Ex Parte Young, 209 U.S. 123 (1908), and hence that 

the district court should have exercised derivative jurisdiction.   

As a threshold matter, Defendants assert that this appeal is moot.  

They point out that Plaintiffs have already filed directly in the Northern 

District of Texas (and had dismissed with prejudice on other grounds) 

challenges to the ACA against these same defendants that are substantially 

identical to the underlying claims they raise here.  See Leal v. Becerra, No. 

2:20-cv-185 (N.D. Tex.).  They argue that a decision by this court that the 

district court did have jurisdiction over Plaintiffs’ underlying claims in this 

action could allow only for the district court to hear the merits of Plaintiffs’ 

claims, and since that has already occurred in Plaintiffs’ parallel suit, it is 

unclear how such a ruling could provide any relief.   

We agree.  As the Supreme Court held in Campbell-Ewald Co. v. 
Gomez, “a case becomes moot . . . when it is impossible for a court to grant 

any effectual relief whatever to the prevailing party.”  577 U.S. 153, 161 as 
revised (Feb. 9, 2016) (citing Knox v. Serv. Emps., 132 S. Ct. 2277, 2287 

(2012)) (internal quotation marks omitted) (emphasis added).  Our 

precedents indicate that where a plaintiff has filed a parallel suit that renders 

any relief this court may grant in the action before it redundant, that potential 

relief is ineffectual, and thus the case is moot.  See Lowrey v. Texas A&M Univ. 
Sys., 117 F.3d 242, 246 (5th Cir. 1997) (holding that plaintiff’s challenge to 

district court’s denial of leave to amend was rendered moot “[i]nsofar as 

[she] ha[d] successfully refiled the same causes of action that she sought to 

allege in her proposed amended complaint”); Woods v. Resol. Tr. Co., 71 F.3d 

875 (5th Cir. 1995) (per curiam) (unpublished)3 (dismissing appeal from 

 

3 Unpublished opinions of this Court issued before January 1, 1996 “are 
precedent.”  5th Cir. R. 47.5.3. 
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district court’s dismissal for failure to exhaust administrative remedies as 

moot where plaintiff, during pendency of appeal, exhausted his 

administrative remedies and refiled his suit). 

Plaintiffs attempt to argue that this appeal is not moot only by pointing 

to the potential collateral-estoppel effects of the district court’s ruling on 

unspecified future lawsuits that they may potentially file in state court against 

these federal defendants, and that Lowery, 117 F.3d 242, and Woods, 71 F.3d 

875, are inapposite because the challenges mooted on appeal in those cases 

were to district court rulings with no collateral-estoppel effects in future 

litigation.  They argue that their standing to request relief is no different than 

that of an appellant who seeks vacatur of a lower court ruling after a case has 

become moot, citing United States v. Munsingwear, Inc., 340 U.S. 36 (1950).   

But in Munsingwear, the Supreme Court stated that where, as here, a 

“civil case from a court in the federal system . . . has become moot while on 

its way [to an appellate court] or pending [a] decision on the merits,” the 

“duty of the appellate court” is to “reverse or vacate the judgment below 

and remand with a direction to dismiss” to avoid such collateral effects.  340 

U.S. at 39 (1950) (footnote omitted) (citing Duke Power Co. v. Greenwood 
Cnty., 299 U.S. 259, 267 (1936)).  Thus, even if Plaintiffs are correct that the 

potential collateral-estoppel effects on an as-yet unfiled and speculative 

future lawsuit constitute a “concrete interest . . . in the outcome of the 

litigation[,]” Chafin v. Chafin, 133 S. Ct. 1017, 1023 (2013)—a necessary 

predicate to prevent a case from becoming moot—such an interest would not 

allow us to reach the merits in this case if we follow the dictate of 

Munsingwear.  We thus decline to issue an advisory opinion on the 

jurisdictional question before us.  
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Accordingly, we DISMISS this appeal as moot, VACATE the order 

of the district court as to the federal defendants, and REMAND with 

instructions to dismiss. 
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Enclosed is an order entered in this case. 
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                             LYLE W. CAYCE, Clerk 
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                             Laney L. Lampard, Deputy Clerk 
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Mr. Christopher Lee Jensen 
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Dear Mr. Mitchell, 
 
We received your panel rehearing, however, a petition for panel 
rehearing of a dispositive administrative order is not allowed. 
Your may file a motion for reconsideration.   
 
In light of the aforementioned, we are taking no action on this 
petition.   
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                             504-310-7719 
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