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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
WHOLE WOMAN’S HEALTH, et al., )
)
Plaintiffs, )
) CIVIL ACTION
v. )
) CASE NO. 21-¢v-00616-RP
AUSTIN REEVE JACKSON, et al., )
)
Defendants. )

PLAINTIFFS’ PARTIALLY UNOPPOSED MOTION
FOR EXPEDITED STATUS CONFERENCE

TO THE HONORABLE COURT:

Plaintiffs respectfully move for an expedited status conference in this case at the Court’s
earliest availability to discuss the timing of any hearing on Plaintiffs’ pending motions and their
request for final judgment in the case before September 1, 2021. Plaintiffs further request that the
parties be permitted to appear and present at the status conference telephonically. Counsel for all
Defendants except Defendant Judge Jackson and Penny Clarkston have informed counsel for
Plaintiffs that they would not oppose a status conference anytime the week of August 9; Plaintiffs
have been unable to ascertain Defendants Judge Jackson’s and Clarkston’s positions on this
motion.

1. On July 13, 2021, Plaintiffs filed this lawsuit challenging Texas Senate Bill 8, 87th
Leg., Reg. Sess. (Tex. 2021) (“S.B. 8”). Compl., ECF No. 1. On the same day, Plaintiffs moved
for summary judgment on all their claims. Pls.” Mot. Summ. J., ECF No. 19. On July 16, 2021,
Plaintiffs moved for certification of two defendant classes: a Judicial Defendant Class and a Clerk

Defendant Class. Pls.” Mot. Cert. Def. Class Js. & Def. Class Clerks, ECF No. 32.
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2. Plaintiffs include individuals and organizations that provide abortions and/or
counseling, funding, and practical assistance to individuals in need of abortion in Texas. See Pls.’
Mot. Summ. J. 5-7, ECF No. 19. S.B. 8 prohibits physicians from providing an abortion if a “fetal
heartbeat,” defined to include “cardiac activity,” is detected. S.B. 8 § 3 (to be codified at Tex.
Health & Safety Code §§ 171.203, .204) (hereinafter S.B. 8 § 3 citations are to newly created
sections of Tex. Health & Safety Code only). The electrical impulses in an embryo that could
constitute “cardiac activity” are generally detectable by about six weeks of pregnancy. See Pls.’
Mot. Summ. J. 8, ECF No. 19.

3. S.B. 8 can be enforced directly through civil enforcement actions brought in Texas
state court against anyone who (1) provides a prohibited abortion, (2) aids or abets a prohibited
abortion, or (3) intends to do either of these things. See S.B. 8 § 171.208(a). Additionally, S.B. 8
can be enforced indirectly by state officials who have residual authority to enforce other laws and
impose civil or licensure penalties based on violations of S.B. 8. See Compl. 9 51-55, ECF No. 1;
Pls.” Mot. Summ. J. 20-21, ECF No. 19.

4. S.B. 8 has an effective date of September 1, 2021. S.B. 8 § 12. If not blocked
before that date, S.B. 8 will prohibit nearly all abortions in Texas: approximately 85% to 90% of
patients who obtain abortions in Texas are unable to do so until at least six weeks of pregnancy.
See Pls.” Mot. Summ. J. 14, ECF No. 19. Abortion providers will be forced to either stop providing
abortions beginning at about six weeks of pregnancy or expose themselves to enforcement actions
in which they would face overwhelming legal costs, injunctions preventing them from performing
any further prohibited abortions, and ruinous monetary penalties of at least $10,000 per abortion,
see S.B. 8 § 171.208(b), as well as the threat of indirect enforcement by the defendant state

officials.
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5. To date, Plaintiffs have not moved for a preliminary injunction because injunctive
relief against the Judicial Defendant Class “shall not be granted unless a declaratory decree was
violated or declaratory relief was unavailable.” 42 U.S.C. § 1983. Plaintiffs seek other relief that
would fully address their harms before September 1. See Pls.” Mot. Summ. J. 49-50, ECF No. 19
(explaining scope of relief sought). Final judgment in favor of Plaintiffs from this Court is,
therefore, urgently needed before September 1.

6. Plaintiffs respectfully request that the Court schedule an expedited status
conference at which the Court and the parties could set a date and time for any hearing that the
Court wants to hold on Plaintiffs’ motions, and so that such a hearing would be scheduled with
sufficient time for the Court to issue its ruling before the September 1 effective date.

7. All Defendants were properly served in this action a week or more ago. Defendants
Judge Jackson, Penny Clarkston, Stephen Carlton, Katherine Thomas, Allison Vordenbaumen
Benz, and Ken Paxton were all served personally with the first-day filings, including the motion
for summary judgment, on July 14, 2021. Defendant Cecile Erwin Young was served with the
same papers on July 15. And Defendant Mark Lee Dickson accepted service of the same papers
through his counsel, Jonathan Mitchell, on July 16.

8. Under Local Rule CV-7(d)(2), Defendants’ responses to the motions for summary
judgment and class certification are due “not later than 14 days after the filing of the motion[s].”
W.D. Tex. L.R. CV-7(d)(2). Pleadings responding to the complaint by Defendants Jackson,
Clarkston, Carlton, Thomas, Benz, and Paxton are due on August 4. See Fed. R. Civ. P.
12(a)(1)(A)(1). Defendant Young’s responsive pleading is due on August 5, and Defendant

Dickson’s is due on August 6. See id.
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0. Counsel for Plaintiffs have been in contact with counsel for all Defendants except
Defendants Clarkston and Judge Jackson, who have not yet identified their counsel. Counsel for
Plaintiffs emailed the motion for class certification to Defendant Clarkston today, July 23, and
Plaintiffs will attempt to personally serve the motion for class certification on Defendants
Clarkston and Judge Jackson today as well.

10. Counsel for Plaintiffs contacted the chambers of Defendant Judge Jackson by
telephone on July 22, 2021, to inquire about the identity of his counsel and to seek his position on
this motion for a status conference. Judge Jackson has not informed Plaintiffs of his position on
this motion.

11. Counsel for Plaintiffs contacted Defendant Clarkston by email on July 22, 2021, to
inquire about the identity of her counsel and to seek her position on this motion for a status
conference. Ms. Clarkston has not responded.

12.  Counsel for Defendant Dickson informed counsel for Plaintiffs that Defendant
Dickson would not oppose a status conference anytime the week of August 9.

13.  Assistant Attorney General Benjamin S. Walton—who will represent Defendants
Carlton, Thomas, Young, Benz, and Paxton—informed counsel for Plaintiffs that those Defendants
would not oppose a status conference anytime the week of August 9.

WHEREFORE, Plaintiffs respectfully ask the Court to grant their Motion for Expedited

Status Conference at its earliest availability.
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Dated: July 23, 2021
Respectfully submitted,

/s/ Christen Mason Hebert

Christen Mason Hebert
(Texas Bar No. 24099898)
Johns & Hebert PLLC
2028 East Ben White Blvd
Suite 240-1000

Austin, TX 78741

(512) 399-3150
chebert@johnshebert.com

Attorney for all Plaintiffs

Marc Hearron (Texas Bar No. 24050739)*
Center for Reproductive Rights

1634 Eye St., NW, Suite 600

Washington, DC 20006

(202) 524-5539
mhearron@reprorights.org

Molly Duane*

Kirby Tyrrell*

Melanie Fontes*

Center for Reproductive Rights
199 Water Street, 22nd Floor
New York, NY 10038

(917) 637-3631
mduane@reprorights.org
ktyrrell@reprorights.org
mfontes@reprorights.org

Jamie A. Levitt*

J. Alexander Lawrence*
Morrison & Foerster LLP
250 W. 55th Street

New York, NY 10019
(212) 468-8000
jlevitt@mofo.com
alawrence(@mofo.com

Attorneys for Whole Woman'’s Health, Whole

Woman's Health Alliance, Marva Sadler,

Southwestern Women'’s Surgery Center, Allison

Gilbert, M.D., Brookside Women'’s Medical

Julie Murray*

Richard Muniz*

Planned Parenthood Federation of America
1110 Vermont Ave., NW Ste. 300
Washington, DC 20005

(202) 973-4997

julie.murray@ppfa.org
richard.muniz@ppfa.org

Attorneys for Planned Parenthood of
Greater Texas Surgical Health Services,
Planned Parenthood South Texas Surgical
Center, Planned Parenthood Center for
Choice, and Dr. Bhavik Kumar

Julia Kaye*

Brigitte Amiri*

Chelsea Tejada*

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, NY 10004

(212) 549-2633

jkaye@aclu.org

bamiri@aclu.org

ctejada@aclu.org

Lorie Chaiten*

American Civil Liberties Union Foundation
1640 North Sedgwick Street

Chicago, IL 60614

(212) 549-2633

rfp_lc@aclu.org

Adriana Pinon (Texas Bar No. 24089768)
David Donatti (Texas Bar No. 24097612)
Andre Segura (Texas Bar No. 24107112)
ACLU Foundation of Texas, Inc.

5225 Katy Freeway, Suite 350

Houston, TX 77007

Tel. (713) 942-8146

Fax: (713) 942-8966

apinon@aclutx.org
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Center PA d/b/a Brookside Women’s Health ddonatti@aclutx.org
Center and Austin Women'’s Health Center, asegura@aclutx.org
Alamo City Surgery Center PLLC d/b/a Alamo
Women’s Reproductive Services, Houston Attorneys for Houston Women'’s Clinic
Women'’s Reproductive Services, Reverend
Daniel Kanter, and Reverend Erika Forbes. Stephanie Toti
LAWYERING PROJECT

41 Schermerhorn Street #1056
Brooklyn, NY 11201

(646) 490-1083
stoti@lawyeringproject.org

Rupali Sharma*
LAWYERING PROJECT

197 Pine Street, Apt. 23
Portland, ME 04102

(908) 930-6445
rsharma(@lawyeringproject.org

Attorneys for The Afiya Center, Frontera
Fund, Fund Texas Choice, Jane’s Due
Process, Lilith Fund for Reproductive
Equity, North Texas Equal Access Fund

* Admitted pro hac vice
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CERTIFICATE OF SERVICE
I certify that today, July 23, 2021, I electronically filed a copy of the above document with
the Clerk of the Court using the CM/ECF system, and served it as follows:
Via email:

Defendant Penny Clarkston
pclarkston@smith-county.com

Counsel for Defendant Dickson:
Jonathan Mitchell
jonathan@mitchell.law

Counsel for Defendants Carlton, Thomas, Young, Benz, and Paxton:
Benjamin S. Walton

Assistant Attorney General

General Litigation Division

Benjamin. Walton@oag.texas.gov

Via personal service:

The Honorable Austin Reeve Jackson
114th District Court

Smith County Courthouse

100 N. Broadway, Room 209

Tyler, Texas 75702

Penny Clarkston

Smith County District Clerk

100 North Broadway, Room 204
Tyler, Texas 75702

/s/ Christen Mason Hebert
Christen Mason Hebert
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
WHOLE WOMAN’S HEALTH, et al., )
)
Plaintiffs, )
) CIVIL ACTION
V. )
) CASE NO. 21-cv-00616
AUSTIN REEVE JACKSON, et al., )
)
Defendants. )
)
)

[PROPOSED] ORDER GRANTING PLAINTIFFES’
MOTION FOR EXPEDITED STATUS CONFERENCE

Having considered Plaintiffs” Motion for Expedited Status Conference, and good cause
being shown therefor,
IT IS HEREBY ORDERED that Plaintiffs’ Motion is GRANTED.

The Court will hold a status conference in this case on

Parties may appear and present telephonically at the status conference.

Dated:

UNITED STATES DISTRICT JUDGE



