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The Senate met at 10 a.m. and was
called to order by the Honorable MARK
L. PRYOR, a Senator from the State of
Arkansas.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Gracious and merciful God, You
promised never to leave us alone, and
we are grateful for Your comforting
presence. Thank You for your whispers
of love and peace. Help us to see Your

Senate

face in others and to show them Your
love.

Today, give our Senators the wisdom
to know Your will and to choose Your
way and purpose. When the choice is
between honor and self-interest, help
them to do right. May they exercise
themselves to have a conscience void of
offense toward You and humanity.
Lord, give them strength equal to their
task, as You undergird them with Your
loving providence.

We pray in Your precious Name.
Amen.

PLEDGE OF ALLEGIANCE

The Honorable MARK L. PRYOR led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

——————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

to insert statements.

on Monday, January 4, 2010.
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The bill clerk read the following let-

ter:
U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, December 10, 2009.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable MARK L. PRYOR, a
Senator from the State of Arkansas, to per-
form the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. PRYOR thereupon assumed the

chair as Acting President pro tempore.

——————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
SCHEDULE

Mr. REID. Mr. President, following
leader marks, the Senate will resume
consideration of H.R. 3590, the health
care reform legislation. The time until
1 p.m. today will be equally divided and
controlled and will be for debate only,
with the time until 11 a.m. controlled
between the two leaders or their des-
ignees and the remaining time con-
trolled in 30-minute alternating blocks.
The majority will control the first
block and Republicans will control the
next. Senators will be permitted to
speak for up to 10 minutes each.

I expect the House of Representatives
to send a conference report to the Sen-
ate this afternoon. When it arrives, we
will consider it. If cloture needs to be
invoked, the Senate will have to be in
session this weekend for a Saturday
vote and a Sunday vote in order to
complete action on these bills. This
bill includes the bills we have tried to
complete. We have been held up by the
minority on these bills, but we have
made progress. The first will be the

Transportation appropriations bill,
Commerce-Justice-Science, Military
Construction, Labor-HHS, financial

services, and State-Foreign Operations.
That would leave the only remaining
bill to be the Defense appropriations
bill, which we will do sometime before
the end of the year. We hope we can get
word from the Republicans today what
they want to do. Whatever they want
to do, it is in their hands.

Everyone should understand that
procedurally, no one can stop us from
moving to the appropriations bills. It is
bipartisan. We have worked closely
with Republicans on this matter. We
automatically go off the health care
bill when we get on this. We are wait-
ing for the score to come back from the
Congressional Budget Office. There
isn’t a lot we can do until we get that
done, which would be next week. So no
time is lost on health care. We have to
complete our work for the year any-
way. So we have to do this bill.

Whenever we hear from the Repub-
licans, Senators will know what their
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schedules can be. We could complete
our work today and come back and
work something out so that we can
have a Monday vote. But whatever the
Republicans want, we will be happy to
cooperate with them—I shouldn’t say
whatever they want.

——
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

————

SERVICEMEMBERS HOME
OWNERSHIP TAX ACT OF 2009

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of
H.R. 3590, which the clerk will report.

The bill clerk read as follows:

A Dbill (H.R. 3590) to amend the Internal
Revenue Code of 1986 to modify the first-time
homebuyers credit in the case of members of
the Armed Forces and certain other Federal
employees, and for other purposes.

Pending:

Reid amendment No. 2786, in the nature of
a substitute.

Dorgan amendment No. 2793 (to amend-
ment No. 2786), to provide for the importa-
tion of prescription drugs.

Crapo motion to commit the bill to the
Committee on Finance with instructions.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
time until 11 a.m. shall be equally di-
vided and controlled by the two leaders
or their designees.

The Senator from Montana.

Mr. BAUCUS. Mr. President, for the
benefit of all Senators, let me lay out
today’s program. It has been 3 weeks
since the majority leader moved to
proceed to the health care reform bill.
This is the 11th day of debate. The Sen-
ate has considered 18 amendments or
motions. It has conducted 14 rollcall
votes. Today, the Senate will continue
debating the amendment by the Sen-
ator from North Dakota on prescrip-
tion drug reimportation, we will con-
tinue debating the motion by the Sen-
ator from Idaho on taxes, and we will
continue debate on the bill. Under the
previous order, the time until 1 p.m.
today will be for debate only, with the
time equally divided and controlled be-
tween the two leaders or their des-
ignees. Beginning at 11 o’clock, Repub-
licans will control the first half hour,
and the majority will control the sec-
ond half hour. We will continue discus-
sions to try to find a way forward.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming.

Mr. ENZI. Mr. President, I appreciate
the statistics the Senator from Mon-
tana cited about how long we have
been debating this and how many
amendments we have done. That is how
few amendments we have done, actu-
ally. The majority is now filibustering
their own bill. I have no idea why that
is happening. We have been calling for
votes on both of these amendments
that have been proposed so far and
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haven’t been able to get the votes. I
don’t understand how they can talk
about how many amendments are being
done.

I also have to voice some other frus-
tration. I don’t know how many times
I have heard the exact same speech by
the Senator from Illinois, Mr. DURBIN,
on this floor talking about the amount
of hours that have been spent together
working on these bills in the HELP
Committee and the Gang of 6 in the Fi-
nance Committee. It isn’t about how
many hours we spend together. It isn’t
about how many hours we spend on the
floor. It is whether we are accepting
ideas. I understand the other party won
the last election, but somehow they
will have to get over this attitude that
they won the election, they get to
write the bill, they don’t have to take
any ideas from anybody else.

In the HELP Committee, I Kkeep
pointing out that most of the things we
turned in were kind of punctuation cor-
rections and spelling corrections. Any
ideas we actually had that appeared to
be accepted to be in the bill were
ripped out of the bill before it was ac-
tually formally printed, without talk-
ing to us. What kind of bipartisan deal
is that?

Another thing with the HELP Com-
mittee, we have only had 10 days of de-
bate on this. We did more than that in
the HELP Committee when we were
marking up the bill.

But we are having, in the words of
Yogi Berra, déja vu all over again.
When we were having that markup, the
majority withheld a significant part of
the bill, a big part of the bill. It was
the government-run option part of the
bill. They wouldn’t give us the wording
on that. I think they were still writing
it. Maybe that is what is happening
right now too. But we couldn’t get the
text we were going to write amend-
ments on so that we could deal with
the bill. I think America noticed that
in August. People said: How come ev-
erybody isn’t reading the bill? You
can’t read what you don’t have.

The point I am making is, right now
the newspapers are full of informa-
tion—well, speculation; it has to be
speculation—about what this new
Medicare expansion does. I haven’t run
into anybody who has seen the text of
that. I have asked some of the media,
and they didn’t see the text. They got
a briefing. We haven’t even had a brief-
ing. The majority side has had a brief-
ing, but our folks who have talked to
those folks said: Wow, that was pretty
general. How could you make up your
mind on whether you are going to sup-
port it based on the little bit of infor-
mation you received? That is not the
way to run any kind of an organiza-
tion, especially if you want bipartisan
votes.

You can’t write the bill in secret,
which is what was done with this bill.
There wasn’t a Republican involved in
the behind-the-door stuff Leader REID
did to put together the bill we have
now. That is not bipartisan. There
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hasn’t been a single person from the
Republican side briefed on this new
proposal that is going to save the
world.

Actually, I noticed that the Amer-
ican Medical Association suddenly left
the bill and said: This will be the worst
thing that could happen to us. The hos-
pital associations, which have been
strong supporters of the bill, have also
said this won’t work, particularly the
Mayo Clinic, which we have been hold-
ing up as one of the prime examples of
the way to do health care, saying: If
this Medicare expansion happens, it
will cost us millions. We won’t be able
to provide the kind of care we have
been providing.

What is the deal around here? When
are we going to actually get to see
something? When is the majority actu-
ally going to share with us this mar-
velous idea they have had? What kind
of a way to run a business is that?

Are we going to recess for the week-
end? I don’t want to recess for the
weekend. I am conscious of the 11 days
we have been debating, and we have
only covered 14 amendments. We have
a lot of important amendments that ei-
ther will be a part of the bill or will
help the people in this country to un-
derstand what is being thrust on them.
There has never been a bill of such im-
portance as this one from the stand-
point of how many people it affects. We
are talking about reforming health
care in America. That is everybody.
That is every single individual, every
single provider. Every single business
will be affected by this bill.

We talk about 2,074 pages, which
seems like a lot. It would be for a nor-
mal bill that you could debate in a lim-
ited period, which is what we are being
asked to do. But 2,074 pages isn’t nearly
enough to cover health care for Amer-
ica.

So why is it only 2,074 pages? There
are hundreds of references in there to
how the Secretary of Health and
Human Services is going to solve all
the problems. The things we aren’t able
to put into detail in there we just as-
sign to her, and she will magically be
able to solve the problems for Amer-
ican health care. After all, it is her De-
partment. But that is not going to hap-
pen. You can’t give that many assign-
ments to any agency, any department,
any group of people and expect them,
in a reasonable amount of time, to
come up with solutions, solutions that
ought to be decided on by this body,
the elected officials—not appointed of-
ficials but elected officials. That is not
going to happen with this bill.

The only way that could happen is if
we took significant parts of it and put
it up one piece at a time and solved it.
That is what seniors are asking for.
They are asking for us to take the
Medicare part and give them some as-
surance that when we are through, it
will work. We are not even getting to
see a significant part of it. We have
been pointing out how taking $464 bil-
lion out of Medicare will break it, will
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ruin it. You just can’t steal $464 billion
out of Medicare and have it come out
good. The majority recognizes that.
That is why they put in the special
commission that is going to come to us
each and every year and suggest the
kinds of cuts we ought to make to keep
that solvent.

The biggest thing we ought to do is
take these cuts that are provided and
make them actually apply only to
Medicare. But how are you going to
fund the expansion of Medicare now
down to age 556? How do you do that? I
guess you charge a premium to those
people. That is kind of the rumor that
is out there. How big of a premium?
How big of a premium are you going to
thrust on those people? I suspect it is
going to be the older and the sicker
people in that 55- to 64-age category
who are going to want to shift over to
Medicare.

If it is a higher premium so the sys-
tem stays solvent—having nothing to
do, of course, with age, because we can-
not do that under the bill, or sickness,
because we cannot do that under the
bill—and those are good ideas—but
those better be up in that range of the
high-risk pools that the States already
have.

People come to me and say: You have
to do something about health care be-
cause we cannot afford that high-risk
pool; it is too expensive. Well, how
much more are we going to expect the
young people to pitch in in their pay-
check? That is where the Medicare
money comes from right now. They de-
duct a portion of the paycheck from
every single working American, and
that goes into Medicare, and gets paid
out right away to Medicare recipients,
none of whom or hardly any of whom
are the ones paying into the system.
They are hoping that system is going
to be there when they get older.

What I am asking for is for the ma-
jority to show us the paper and give us
a reasonable time to look at it and give
America a reasonable time to look at
it. I do not think it is unreasonable for
that to be on the Internet. That is a
significant part of the bill. That would
be a significant bill all by itself. It was
held from our view when the HELP
Committee did it. Incidentally, that
HELP Committee bill—that was put
together in 2 weeks without our help
and put on us—parts of it were with-
held, as this has been withheld, until
the last minute and then thrust in.

That is what created this enormous
outrage across America of: Did you
read the bill? How can you read the bill
if you have not seen anything in it, if
it has not been given to you? I do not
think it is intended to be given to us
until we have to shuffle this thing
through at the end.

The anticipation was to get this done
by Christmastime, and the majority
side keeps talking about getting this
done by Christmastime. Will we have
time to read it before Christmastime?
Will we have a chance to do any
amendments on it before Christmas-
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time? I am willing to stay around and
work through the weekend and keep
doing amendments, but I would like to
see this marvelous idea that is going to
solve the whole problem. If it was that
marvelous and that good of an idea, I
think it would be shared already.

Mr. President, I yield the floor and
reserve the remainder of our time.

The ACTING PRESIDENT pro tem-
pore. The Senator from Montana.

Mr. BAUCUS. Mr. President, I sug-
gest the absence of a quorum and I ask
unanimous consent that the time be
equally charged against both sides.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BAUCUS. Mr. President, com-
menting on the budget process in the
1980s, former CBO Director Rudy
Penner said:

The process is not the problem; the prob-
lem is the problem.

The chairman and ranking member
of the Budget Committee have pro-
posed another new budget process. No
one has shown greater zeal in taking
on the budget deficit than the chair-
man and ranking Republican Member
of the Budget Committee. I commend
their good intentions. They work hard.
But we should reject this process. In-
stead, we should solve the problem.

In their press release yesterday, Sen-
ators CONRAD and GREGG said that ‘“‘Ev-
erything needs to be on the table, in-
cluding spending and revenues.”” That
is a quote: “Everything needs to be on
the table, including spending and reve-
nues.”” But why stop there?

If Congress is going to outsource its
core fiscal responsibilities, why stop
with those responsibilities? Why not
cede to this Commission all of the leg-
islation in the next Congress? Why
don’t we outsource the entire year’s
work and then adjourn for the year?

Come to think of it, if we do cede all
of our powers to this Commission, what
is to stop them from inserting any and
all business for the next Congress into
the Commission’s one, nonamendable,
omnibus vehicle? No restrictions. They
could put anything they want into it.

There is the rub. For if the Commis-
sion were merely a farce, then we could
be satisfied with ridiculing it. But this
Commission and its new fast-track
process are truly dangerous. If we were
to cede all of our responsibilities to
this Commission, and we were to tie
our hands so we could not amend its
recommendations, then we would risk
setting in motion some truly terrible
policy.

Under the proposed fast-track proce-
dures, we would not be able to amend
the proposal. What if we did not like
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the Commission’s recommendations?
We would not be able to replace the
Commission’s recommendations with
our own.

It is clear from their press release
that Senators CONRAD and GREGG have
painted a big red target on Social Secu-
rity and Medicare. That is what this
Commission is all about. It is a big roll
of the dice for Social Security and
Medicare.

Advocates of the task force say the
regular order is not working. They say
we need a new process to address our
long-term fiscal challenges. But they
are wrong. The regular order is work-
ing. We are enacting health care re-
form. And serious people know that
controlling the costs of health care is
the central path to addressing our
long-term budget challenges.

The lion’s share of the reason why
deficits are projected to grow so much
in the long run is the enormous in-
crease in the costs of health care. We
are doing something about it. We are
doing it the right way. We held open
hearings. We legislated in committee.
We are voting on amendments. We are
legislating. We are doing what our peo-
ple back home sent us here to do.

The Congressional Budget Office says
that health care reform will cut the
deficit $130 billion in the first 10 years
and $650 billion in the second 10 years.
That is nearly $800 billion in CBO-cer-
tified deficit reduction in health care
alone. And next year we will legislate
fundamental tax reform.

But some appear to want to throw in
the towel. Some want to punt our re-
sponsibilities away. I can see that a
commission may be attractive to some.
After all, it is an easy way out. It takes
away our accountability for what we
do. Senators can blame it all on the
Commission. Senators could say: The
Commission made me do it.

But this is no time to abdicate re-
sponsibility. This new Commission and
this Congress are less than a year old.
We should not shirk our responsibility.
Rather, we should do the job our con-
stituents sent us here to do.

Luckily, we already have a process to
address the budget. It is called the con-
gressional budget process. Here is a
novel idea: Why don’t we use the budg-
et process to address the budget def-
icit? If the chairman and ranking Re-
publican Member of the Budget Com-
mittee are in such broad agreement on
their goals, why don’t they skip the
Commission and go straight to their
recommendation? That is exactly why
Congress created the budget resolution
and the reconciliation bill in the first
place.

We do not need a new commission to
do our work. We do not need a new
process to solve the problem. To solve
the problem, we just need to solve the
problem.

I urge my colleagues to reject this
Commission idea. Let’s get back to
solving the problem. Let’s get back to
enacting real health care reform.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming.
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Mr. ENZI. Mr. President, I am fas-
cinated by the speech we heard. There
has been a bipartisan proposal. The
chairman of the Budget Committee and
the ranking member of the Budget
Committee have proposed a commis-
sion, and that bipartisan deal is being
chastised here. So we are on the bill,
where 64 percent of the amendments
that have been filed so far were filed by
the Democrats, and I keep wondering
why they are filibustering their own
bill.

Then when something bipartisan does
come up, they are opposed to that too.
I know they think the only good ideas
come from the other side of the aisle,
and I do get frustrated with that.

Mr. BAUCUS. Mr. President, will the
Senator yield on that one point? Just
on that one point, will my good friend
from Wyoming yield, on our time?

Mr. ENZI. Certainly.

Mr. BAUCUS. The question is this:
Doesn’t the Senator agree—it is kind of
a hard question to ask—that this Sen-
ator spent an inordinate amount of
time in the last year trying to get a bi-
partisan solution to health care re-
form; that is, in our committee, in the
Finance Committee, having an open
process, fully consulting on both sides
of the aisle? Then we had that other
group called the Group of 6, of which
the Senator is a part. I think we had
130—I have forgotten how many days
and meetings we had, how many hours
we met.

But isn’t it true that at least this
Senator tried as hard as he could to get
a bipartisan solution?

Mr. ENZI. I cannot fault the Senator
from Montana for his efforts to get a
bipartisan solution. As I have said
many times, I am sorry he had to be
cut off by phony time deadlines that
kept us from reaching that kind of a
solution, and then winding up with
things that are in this bill we are talk-
ing about that were not a part of our
discussions—again, the things that
were proposed by people on this side of
the aisle that are not in that bill.

There were some possibilities for so-
lutions. But we wound up with that
same situation of: We won the election,
we get to write the bill, and it has to
be done quickly. So I am disappointed
in the whole process.

Mr. GREGG. Will the Senator yield
for a question on that point?

Mr. ENZI. I will.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hamp-
shire.

Mr. GREGG. I certainly respect that
the Senator from Montana worked very
hard to have a bipartisan initiative
here, but this bill we are dealing with
has no bipartisanship to it at all. Was
this not written in camera behind
closed doors for 8 weeks by the major-
ity leader? Was there a Republican in
that room at any time? And we have
now been on it for what, 8 days or
something, while they wrote it for 8
weeks. And furthermore, is there not
rumored to be floating around this
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Congress somewhere, in some room,
again—that we have not been invited
to—a major rewrite of this bill called
the managers’ amendment, which sup-
posedly is going to expand coverage to
people under Medicare to 55 years of
age, with Medicare already being bank-
rupt, and already cannot afford the
people they have on Medicare? It is
going to expand it. We have not seen it.
Yet this is going to change this bill
fundamentally and change health care
fundamentally.

Is that bipartisan? I ask the Senator
from Wyoming if that is the case? Was
this bill written in a bipartisan man-
ner? Were any Republicans in the
room? Did it go through a committee
process? Was it amended? Did it not
take 8 weeks to write it, and it has now
been on the floor for 8 days, and all of
our amendments are being pushed to
the side? And are we not hearing about
a massive—a massive—rewrite of this
bill that is going to appear deus ex
machina from the majority leader’s of-
fice and fundamentally change the way
health care is delivered in this coun-
try? Is that going to be bipartisan?

Mr. ENZI. The Senator is absolutely
right. We have not even seen this new
piece. Nobody wants to show us the
new piece. They keep talking about it.
They have leaked it to the newspapers,
but they will not show it to us, and
then they keep talking about how this
bill is going to solve the deficits for
this country; that there is $157 billion
or something saved in the first 10
years. That is only—only—if you use
the phoney accounting they are using.
It is only if you don’t do the doc fix. It
is only if you don’t solve the myriad of
other things we have brought out.

We have a bill they keep talking
about as being the solution. America
has figured it out, but the Democrats
haven’t figured it out.

I see the leader is on the Senate
floor. I yield the floor.

RECOGNITION OF THE MINORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The Republican leader is recog-
nized.

Mr. McCONNELL. Mr. President, I
apologize to my colleagues for inter-
rupting their conversation. Hopefully,
it can continue upon completion of my
remarks, and I may well wish to join
in.

HEALTH CARE REFORM

Mr. McCCONNELL. Mr. President, the
American people have seen what Demo-
crats in Congress plan to do with sen-
iors’ health care. They have looked on
in disbelief as almost every Democrat
in the Senate voted again and again
and again to slash Medicare. Now they
are watching in disbelief as Democrats
float the idea of herding millions
more—millions more—into this nearly
bankrupt program as part of a back-
room deal to force their plan for health
care on the American people by Christ-
mas.

Every day it seems we hear new rev-
elations about secret conference room
deliberations where Democrats are
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frantically working to get their 60
votes by Christmas. And every day we
hear about some new idea they have
come up with for creating a govern-
ment plan by another name. This
week’s version would have the Office of
Personnel Management running the
program, an idea that was shot down
almost as soon as it was announced by
the former OPM Director who said it
couldn’t be done.

This is what he said: ‘I flat out think
that OPM doesn’t have the capacity to
do this type of role.”

This is precisely the kind of approach
Americans are tired of in Washington,
and this is precisely the kind of health
care plan Americans did not want.

Seniors thought they could expect
lower costs. What they are getting in-
stead is an assault on their Medicare.
Small business owners thought they
could expect lower costs. What they
are getting instead are higher taxes,
stiff fines, and costly mandates. Work-
ing Americans thought they would get
more efficiency, less fraud, cheaper
rates. What they are getting instead
are new bureaucracies and higher
costs.

Business leaders from across the
country enthusiastically support the
idea of health care reform. They know
better than anyone that costs are out
of control and that something needs to
be done. But they have read the bill
Democrats in Congress have come up
with and they are telling us this isn’t
it. This isn’t it, they are saying. Not
only won’t this bill solve the problem,
they say, it makes the existing prob-
lems actually worse.

The Vice President of the U.S. Cham-
ber of Commerce was here yesterday.
He said there is a desperate need for re-
form—reform that bends the cost curve
down. He said, unfortunately, this bill
fails the test. He says this bill will only
lead businesses to lower wages, de-
crease working hours, reduce hiring,
and cut jobs. He said it adds to the def-
icit; it adds to the debt. It includes
massive new spending programs and
entitlements and incredibly, as I have
noted, it also borrows from existing en-
titlement programs. It borrows from
existing entitlement programs that are
already in trouble.

Businesses look at this bill and they
see $% trillion in new taxes, as many
as 10 million employees at risk of los-
ing coverage, and crushing new man-
dates. This is not reform. This bill
doesn’t solve our problems, it spreads
them. That is why seniors don’t like
this bill. That is why job creators don’t
like this bill. That is why public opin-
ion has dramatically shifted against
this bill.

Americans want reform, but this is
not the one they asked for. This bill is
fundamentally flawed and it can’t be
fixed. There is no way to fix this bill.

Americans want us to stop, they
want us to start over, and they want us
to get it right. Democrats should stop
talking at the American people and
start listening to them.
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Now, Republicans are prepared to
provide a platform for the debate as
long as it takes—as long as it takes.
The majority leader said we would be
working every weekend. We take him
at his word. We expect to be here this
weekend, and we look forward to it.
Republicans are convinced there is
nothing more important we could do
than to stop this bill and start over
with the kind of step-by-step reforms
Americans really want.

We have amendments. We want
votes. We have been waiting since
Tuesday to have more votes. We are
eager to continue the debate.

Here is what my good friend, the ma-
jority leader, said when we started the
debate on November 30:

Debating and voting late at night. It defi-
nitely means the next weekends—plural—
we’ll be working. I have events I'll have to
postpone, some I'll have to cancel. There is
not an issue more important than finishing
this legislation. I know people have things
they want to do back in their States, and
rightfully so. I know people have fundraisers
because they’re running for reelection. I
know there are other important things peo-
ple have to do, but nothing could be more
important than this, and we notified every-
body prior to the break that we would be
working weekends.

We took the majority leader at his
word when we started this debate on
November 30 that we would be working
weekends. Actually, it is a week later—
this past Monday of this week—he said,
“It appears we certainly will be here
this weekend again.”

My Members understood we would be
here on the weekends. We don’t think
there is anything more important we
can do, and we are a little bit upset—
maybe more than a little bit—that we
were not able to vote on an amendment
yvesterday. We have been prepared to
vote for several days. There are amend-
ments that have been offered that we
can’t seem to get a vote on. The Amer-
ican people are expecting us to vote on
this bill, and we are here and prepared
to do it. We would like to get started
voting on amendments today.

Mr. GREGG. Mr. Leader, if I might
ask a question through the Chair.

The PRESIDING OFFICER (Mr. BEN-
NET). The Senator from New Hamp-
shire.

Mr. GREGG. On that last point, it
does seem there is a slowdown occur-
ring on amendments. As I understand
it, we have four or five very sub-
stantive amendments dealing with
taxes, dealing with employer man-
dates, that we are ready to go to, and
we are ready to vote on; is that not
correct?

Mr. McCONNELL. I say to my friend
from New Hampshire, that is abso-
lutely the case. We waited around all
day to get a vote on the amendment by
the Senator from Idaho, Mr. CRAPO. We
were told there would be a side-by-side,
and it mysteriously has not yet ap-
peared. But we are here ready to work.
We share the view of the majority lead-
er that this is an extremely important
issue, and we want to vote.
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Mr. GREGG. I hope at some point
today maybe we should propound a
unanimous consent setting those four
items up for votes on Saturday and
Sunday.

Mr. MCCONNELL. Well, I think that
is a good idea. Of course, we would pre-
fer to vote today. We are going to be
voting Saturday and Sunday too. I
think the sooner the better. The Amer-
ican people are actually expecting us—
they thought we were here voting and
debating amendments on this bill, and
we are going to continue to press for-
ward and try to get that done.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

The Senator from Connecticut is rec-
ognized.

Mr. DODD. Mr. President, could I in-
quire of the Chair before the Senator
from North Dakota speaks how much
time remains.

The PRESIDING OFFICER. The ma-
jority has 14 minutes, and the Repub-
licans have just under 8.

Mr. GREGG. Mr. President, I would
ask, is the Senator from North Dakota
recognized under an order of a colloquy
at this point?

The PRESIDING OFFICER. The
Chair simply recognized the Senator
from North Dakota.

Mr. CONRAD. Mr. President, was
there a time reserved for a colloquy be-
tween myself and the Senator from
New Hampshire?

The PRESIDING OFFICER. No.

Mr. CONRAD. Mr. President, the rea-
son we are here on the floor is our un-
derstanding was we had time reserved
at 10:30 for a colloquy between the Sen-
ator from New Hampshire and myself.

Mr. GREGG. Mr. President, I ask
unanimous consent that we have 20
minutes equally divided between my-
self and the Senator from North Da-
kota at this time. I see the Senator
from Connecticut obviously wishes to
speak also.

Mr. DODD. Mr. President, I was not a
party to the request, but I am cer-
tainly prepared to yield 10 minutes of
our time to our colleagues for a col-
loquy and whatever time the Repub-
lican side may want to yield to Senator
GREGG from their time remaining for
that purpose as well. Is that satisfac-
tory?

Mr. GREGG. Do we have time re-
maining on our side?

Mr. DODD. Mr. President, I ask unan-
imous consent that 10 minutes of our
time be allocated to Senator CONRAD
for the purpose of a colloquy or what-
ever other purpose he may have.

Mr. CONRAD. Do the Republicans
have 10 minutes remaining for Senator
GREGG?

Mr. ENZI. Mr. President, it is my un-
derstanding the leader spoke under
leader time.

The PRESIDING OFFICER. That is
correct.

Mr. ENZI. So we should have an ade-
quate 10 minutes to allocate to the
Senator.
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The PRESIDING OFFICER. Without
objection, it is so ordered. The Sen-
ators may engage in a 20-minute col-
loquy.

Mr. CONRAD. I thank the Chair. I
thank our colleagues. I especially
thank our colleague, the Senator from
Wyoming, and our colleague from Con-
necticut. Thank you for your courtesy.
We appreciate it very much.

Mr. President, this is a headline from
Newsweek, December 7. In fact, it was
the cover story: ‘“How Great Powers
Fall. Steep Debt, Slow Growth, High
Spending Kill Empires—and America
Could Be Next.”

If you go to the story—by the way,
interestingly enough, this was on De-
cember 7, Pearl Harbor day. If you go
into the story that is in the magazine,
it says:

This is how empires decline. It begins with
a debt explosion. It ends with an inexorable
reduction in the resources available for the
Army, Navy, and the Air Force. If the United
States doesn’t come up soon with a credible
plan to restore the Federal budget to balance
over the next 5 to 10 years, the danger is very
real that a debt crisis could lead to a major
weakening of American power.

All we have to do is look at the facts.
This shows the debt of the United
States from 2001 projecting to 2019. Ob-
viously, the first half of this chart is
not a projection. It has already hap-
pened. We are approaching a debt that
is 100 percent of the gross domestic
product of the United States, the high-
est the debt has been since after World
War II and the only time in our Na-
tion’s history it has been that high.
The projection is by 2019 the debt will
be high. The projection is by 2019 the
debt will be 114 percent of the gross do-
mestic product of the United States.

More alarming, the long-term out-
look of the Congressional Budget Office
says we will have a debt that will reach
400 percent of the gross domestic prod-
uct of the United States by 2050 on the
current trend line. No one believes that
is a sustainable circumstance. We have
had testimony from the head of the
General Accounting Office, the Con-
gressional Budget Office, the Secretary
of the Treasury, and the Chairman of
the Federal Reserve all saying this is a
completely unsustainable cir-
cumstance.

The Congressional Budget Office said
this in June of 2009:

The difficulty of the choices notwith-
standing, CBO’s long-term budget projec-
tions make clear that doing nothing is not
an option.

Doing nothing is not an option.

The National Journal, in an article
entitled ‘“The Debt Problem is Worse
Than You Think” said this in a story
just weeks ago:

Simply put, even alarmists may be under-
estimating the size of the debt problem, how
quickly it will become unbearable, and how
poorly prepared our political system is to
deal with it.

I hope people are listening. I hope
they are paying attention. I hope our
colleagues are.

Yesterday a group of us introduced
legislation to confront this debt threat
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head on. There are now 31 cosponsors of
that legislation: 19 Republicans, 12
Democrats. This legislation offers the
following: to address the unsustainable
long-term fiscal imbalance; that a task
force should be created with everything
on the table. It would consist of 18
Members: 8 Republicans from the Con-
gress, 8 Democrats from the Congress,
and 2 representatives of the adminis-
tration.

All task force members must be cur-
rently serving in Congress or the ad-
ministration so they are accountable
to the public. If 14 of the 18 Members
could agree on a report, that report
would come to Congress for a vote.

There would be no filibustering, a
straight up-or-down vote on the rec-
ommendations. The report would be
submitted after the 2010 election to in-
sulate it from politics. And, the vote
would be designed to occur before the
end of the 111th Congress. It would re-
ceive fast-track consideration in the
Senate and the House. There would be
no amendments. It would be a straight
up-or-down vote. A supermajority of
the House and the Senate would have
to vote for it, and the President would
retain his ability to veto.

This is legislation that is designed to
get to the floors of the House and the
Senate, legislation to deal with our
long-term debt threat, to face up to it.
All of us know that with a problem, the
sooner you deal with it, the less draco-
nian the solutions need to be. For
those who say this poses a threat to
Social Security and Medicare, the op-
posite is true. A failure to act is what
threatens Social Security and Medi-
care.

The trustees of Medicare have told us
Medicare will go broke in 8 years. They
have also told us Medicare is cash neg-
ative today. That means more money
is going out than is coming in. The
same is true of Social Security today.
It is cash negative.

Now is the time. We are the ones who
have an opportunity to help our coun-
try face up to a critical threat to the
economic security of America. Some
suggest the bill before us on health
care is an example that the regular
order will deal with this problem.
Again, I believe the reverse is true.

I believe the health care bill before
us does modestly deal with the deficit
and debt—modestly. But it doesn’t
come close to dealing with the debt
bomb I have outlined. In fact, the re-
ality is, we are on a course that is ab-
solutely unsustainable. It is our re-
sponsibility to face up to it.

In our past, we have chosen special
processes, commissions, a summit, or
some other special process to deal with
fiscal challenges because we have
learned, in our history, that going
through the regular process and reg-
ular order is simply not going to suc-
ceed.

I have been here 23 years. I am on the
Finance Committee. I am chairman of
the Budget Committee. I have been on
those committees for many years. If
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there is one thing that is absolutely
clear to me, it is the regular order can-
not and will not face up to a crisis of
this dimension. It is going to take a
special process, a special commitment
of the Members and representatives of
the administration to develop a plan
that gets us back on track. It is going
to take a special process to bring that
plan to this floor for a vote up or down.
That holds, I believe, the best pros-
pects for success.

I believe this is a defining moment
for this Chamber, for this Congress, for
this administration. It is imperative
that we find a way to deal with this
debt threat. It poses one of the most
dramatic challenges to American eco-
nomic strength that we have con-
fronted in the history of this country.
It is time to stand and be counted.

Thirty-one of us have sent forward a
proposal—a bipartisan proposal—that
would assure a vote on a plan to bring
America back from the brink. Let’s
give it a chance.

I thank the chair, and I especially
thank the ranking member, Senator
GREGG, for his energy, his commit-
ment, and his devotion to facing up to,
I believe, one of the greatest challenges
confronting America.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire is recog-
nized.

Mr. GREGG. Mr. President, I am
privileged to join the Senator from
South Dakota, the chairman of the
Budget Committee, on this initiative.
We have worked on it for a while, and
we have come to a position of having a
piece of legislation that accomplishes
the goal as outlined by the Senator
from North Dakota. That is good news.

The outpouring of support in the
Senate—over 31 cosponsors in just a
brief period of time—is a sign that
there is a willingness to move in a bi-
partisan way. That is good news.

Right now, for this country, after the
possibility of a terrorist getting a
weapon of mass destruction and using
it against us in the United States, the
single biggest threat we have as a na-
tion is the fact that we are on course
toward fiscal insolvency. You cannot
get around it. If we continue on the
present course, this Nation goes bank-
rupt. We are already seeing the early
signs of it. The early signs are dev-
astating enough. We are seeing some of
the nations who lend to us—and re-
member we are a debtor nation now of
massive proportions—saying: Hold on,
you folks are not being responsible, es-
pecially about your outyear debt.

Two days ago, we saw one of the rat-
ing agencies, Moody’s, say England and
the United States now are going to be
put into a special category relative to
the rest of the industrialized world be-
cause their fiscal situation is in such
risk, and they are not managing their
fiscal house correctly.

We know, as the Senator from North
Dakota has outlined so correctly, that
within 10 years—maybe sooner—we are
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going to get to a point where our debt
has gotten so large we simply cannot
pay it or, if we have to pay it, we are
going to have to do some extraordinary
things to do that, such as inflating the
currency or raising taxes to a level
where we reduce productivity and the
opportunity for jobs. It is akin to a dog
chasing its tail when you get your debt
to a certain level. When you have spent
so much more than you have taken in
and you have promised so much more
than you can afford to pay and your
debt gets to such a level, as a nation,
you only have two choices: You inflate
the currency and destroy the quality of
people’s lives, destroying the value of
their savings, and you put in an infla-
tion economy, which is one of the
worst things that can ever happen to a
country or you have to radically in-
crease your tax burden to levels that
are simply going to choke off the ca-
pacity of the Nation to create pros-
perity because people will not be able
to be productive. You will start to lose
tax revenues as a result of that.

This is not a theoretical case. This is
no longer something that is over the
horizon. This problem is directly in
front of us. We are hearing it from the
people who lend us money, from the
rating agencies, and we know it from
intuitive common sense. Most Ameri-
cans know this is an extraordinary
problem.

We talked about this for a long time
and we worked on it for a long time.
Yes, regular order should take care of
this, but we know it will not because
we have seen what happens. When you
put an idea on the table to deal with
major entitlement programs that af-
fect so many people, in such a personal
way, immediately, those ideas are at-
tacked and savaged, misrepresented,
exploited, exaggerated, and hyper-
bolized by the interest groups that pop-
ulate this city and other parts of the
country for the purpose of making
their political agenda move forward or
their money-raising formula move for-
ward.

When substantive, good ideas have
been put on the table to try to correct
this fiscal imbalance by dealing with
questions of Social Security and Medi-
care or tax policy, we get clobbered on
the policy side. We came to the conclu-
sion from the right and the left that it
is equally outrageous and equally de-
structive of constructive public policy.
We came to the conclusion that the
only way you can do this is to create a
process that drives the policy, rather
than put the policy on the table first,
saying here is the policy and everybody
jumps on it and Kkicks it and screams at
it and so it never even gets to the
starting line. We decided let’s get to a
process that leads to policy and leads
to an absolute vote.

The theory is, basically, threefold:
One, the process has to be absolutely
fair and bipartisan. Nobody can feel
they are being gamed. The American
people will not allow major policy to
occur in these areas unless they are
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comfortable the policy is bipartisan
and fair. So this process we have set up
is a bipartisan affair. There will be 18
people. We decided to go with people
who actually have a responsibility for
making decisions and understand the
issues intimately; 16 from the Con-
gress, as was mentioned—8 Republicans
and 8 Democrats—and the 2 from the
administration, with a supermajority
to meet, to report, and there will be co-
chairmen from each party. That gives
us the bipartisan nature.

The second part that is critical to
the exercise is that it be real and that
it not end up being a game. We have
seen sOo many commissions end up
being just commissions. They put their
report out and it ends up on a shelf
somewhere.

Something has to happen. What hap-
pens is, when this Commission reports
with a supermajority and comes to
Congress, by supermajority it must be
voted up or down. So there is an abso-
lute right to a vote, and the vote oc-
curs on the policies proposed. That is
critical. It is much along the lines of
what we did for base closures, for many
of the same reasons. You couldn’t close
bases politically, so we did it by fast-
track approval.

Third, there will be no amendments.
Why? Amendments allow Members to
hide in the corners. It is that simple:
Somebody throws an amendment up—
even if it is well intentioned—and peo-
ple vote for the amendment and then
say it didn’t pass or I will not vote for
the final product. You have to have a
policy put forward, and it will either
attract a bipartisan supermajority and
be a fair policy or it is not. If it doesn’t
attract a Dbipartisan supermajority,
clearly, it wasn’t well thought out.

That is the process we have come to.
The amount of sponsors we have re-
flects the fact that it is viable and that
it is bipartisan. We have 12 Democratic
sponsors already and 19 Republicans.
What else around here has that with
serious legislation? This is it.

I congratulate the Senator from
North Dakota for his efforts. I am
hopeful we can get a vote on it. Then,
I hope it can pass, and I am hopeful we
can get White House support and House
support to do this.

We are running out of time. If we
don’t accomplish this fairly soon, the
outcome is very simple: We will pass on
to our children less opportunity, a
lower standard of living, and a weaker
Nation than we received from our par-
ents. No generation in American his-
tory has done that. But that is what we
are going to do if we don’t take action.
That is exactly what is going to hap-
pen. How can one generation do that to
another? In American history, that has
never happened. This is an opportunity
to avoid having that occur or at least
help avoid it. I hope it will move for-
ward.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized.

Mr. CONRAD. Mr. President, how
much time remains of the 20 minutes?
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The PRESIDING OFFICER. Two
minutes 40 seconds.

Mr. CONRAD. How much on my side?

The PRESIDING OFFICER. The time
is equally shared.

Mr. CONRAD. Let me sum up by say-
ing this: I have been here 23 years. We
saw the debt double in the previous 8
years. We know the debt is scheduled
to more than double over the next 8
years if we fail to act. That will be a
debt, as I indicated earlier, of well over
100 percent of the gross domestic prod-
uct of the United States.

The Congressional Budget Office tells
us, on the current trend line, we are
headed for a debt that will be 400 per-
cent of the gross domestic product of
the United States. That is absolutely
beyond the pale. We know, from every
serious expert who advises the Con-
gress of the United States, we can’t go
there. We can’t possibly be on a course
to have a debt that is 400 percent of the
gross domestic product of the country.

The question is, What do we do about
it? There are some who say: Well, you
stick with the status quo approach. It
hasn’t worked so far. Why is there any
reason to believe it will work now? I
would say the health care legislation
before us is a perfect example. The
President had a health care summit; he
had a fiscal responsibility summit. At
those summits, it was asserted—and I
think it was well intended—that health
care reform would deal with a major
part of the debt projection facing us.
Well, here we are. My belief is, this bill
does modestly reduce the deficit in the
short- and long-term. But it in no way
deals with the trajectory that is head-
ed for a debt of this country of 400 per-
cent of the GDP, because when you are
in this circumstance, the regular legis-
lative process cannot face up to short-
term pain in exchange for long-term
gain. It will not do it. This is our op-
portunity. We must act.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Under the previous order, the time
until 1 o’clock will be controlled in 30-
minute alternating blocks, with the
majority controlling the first block
and the Republicans controlling the
second 30 minutes.

The Senator from Connecticut.

Mr. DODD. Mr. President, before my
colleagues from North Dakota and New
Hampshire leave, let me commend
them for their efforts in this regard.
There may be debates about the details
of this legislation.

One of the first amendments I ever
offered, sitting back in the far corner,
as a freshman Member of this body was
a pay-as-you-go budget in the Reagan
administration. Then I was a cosponsor
of Gramm-Rudman-Hollings back in
1985—that was 24 years ago—which was
an effort to try to put some restraints
on the exploding process at the time.

While I am not prepared necessarily
to sign on this morning, I would be re-
miss if I did not thank them for their
efforts. And either something like this
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or a variation of it is needed so there is
some process in place to allow us to
deal with these issues.

Before they wandered off and we were
back on the health care debate, I want-
ed to thank them for their efforts.

Let me once again address issues
that need to be clarified. We have dis-
agreements about the health care bill.

I want the record to reflect the ef-
forts that have been made for over a
year now to involve our colleagues
across the spectrum, beginning with
my predecessor, Senator Kennedy, who
would be otherwise standing at this
very podium but for his illness and his
death. My office and his staff worked
closely together and I want to share
the details of those meetings that oc-
curred beginning about a year ago to
formulate the very bill we are grap-
pling with today. I was not a partici-
pant in those early meetings. Senator
Kennedy was, with his staff and Mem-
bers of the minority staff right after
the elections. I began to work in his
place starting around the first of the
year or shortly thereafter.

There were numerous meetings be-
tween Members from across the spec-
trum from the Budget Committee, the
Finance Committee, the HELP Com-
mittee, countless meetings of staff in
all three of these committees. Many of
them occurred in Chairman BAUCUS’s
office, the chairman of the Finance
Committee.

Battling over the substance of the
bill is a very legitimate process. There
are 100 of us representing various con-
stituencies and various ideas. There is
nothing inherently wrong about that.
In fact, it is a healthy process to go
through. But I cannot stand here and
accept the notion that people have
been excluded from the process. That is
not the case at all.

There are times when the majority,
who has the responsibility to pose
ideas, will meet together to formulate
an idea or a series of ideas to bring for-
ward. To say this is a historical, un-
precedented occurrence defies what
anyone who has known 5 minutes of
the history of this institution knows. I
recall only a few years ago when the
minority leader and others were ex-
cluded from conference meetings be-
tween the House and the Senate. If
Tom Daschle showed up, the word was,
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the conference committee would be
canceled. Imagine, the minority leader,
a conferee, dealing with the House and
Senate, would show up and the meeting
would be canceled. With all due re-

spect, it is that old line of Claude
Rains in the famous movie ‘Casa-
blanca,” walking into Rick’s Cafe,

looking around with Humphrey Bogart
there and saying: ‘‘Is there gambling
going on here? Shocking.” Is politics
going on in the Senate? Yes, it is. And
it has back to 1789, to the founding of
the Republic. Politics has happened in
this institution where people try to
formulate ideas to bring together on
behalf of our constituents across the
country.

It needs pointing out, as I will, and I
will lay out and provide shortly every
single amendment offered by the other
side—hardly technical, so everybody
can read them—the provisions in this
bill that were specifically offered by
Members of the minority that were ac-
cepted either in our committee or in
other places and are reflected in the
substance of this bill.

Is it their bill? No. Obviously, they
have not voted for it. But a lot of the
substance in it is theirs, and to suggest
otherwise is not true. The notion that
people have been excluded from this
process is just not the case at all. In
fact, going back, if you will, since Jan-
uary of 2007 the HELP Committee has
held 30 bipartisan hearings on health
care reform, with 15 alone in 2009.
Taken together, the HELP and Finance
Committees held more than 100 bipar-
tisan meetings. Beginning in December
2008, the bipartisan leadership of the
HELP Committee, the Finance Com-
mittee, and the Budget Committee met
10 times to discuss health care reform
legislation. Staff met even more fre-
quently. Ideas discussed in those meet-
ings are reflected in this bill. In 2008,
the HELP Committee held 15 bipar-
tisan health reform staff roundtables,
which included Republican and Demo-
cratic staff from the HELP, Finance,
and Budget Committees. Over 80 stake-
holders from the pharmaceutical indus-
try, the insurance industry, those who
advocated single-payer approaches—=380
stakeholder meetings were held in the
health care debate from across the po-
litical spectrum. Democrats, Repub-
licans, patients, providers, employers,
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unions, insurers, and drug device man-
ufacturers contributed recommenda-
tions to this bill. They were not all ac-
cepted. The idea that we would take
everyone’s idea that comes to the table
is ludicrous on its face. But certainly
the opportunity to affect the outcome
of this bill was very much an open
process.

In addition, committee staff held reg-
ular meetings with smaller representa-
tive groups. Since April of 2009, these
meetings have included staff from Sen-
ator ENzI’s office, Senator GREGG’s of-
fice, and Senator HATCH’s office. These
meetings included groups from across
the political spectrum who met for 2-
hour sessions twice a week to provide
detailed and thoughtful contributions
to this bill.

In addition to these stakeholders,
hundreds of groups attended larger
stakeholder meetings on March 13 and
May 15 where further recommendations
on reform were heard.

On June 10 and 11, prior to beginning
of the markup of the HELP Committee
bill, Members had detailed, bipartisan
discussions of the draft legislation, in-
cluding extensive options contributed
by our Republican colleagues. Options
provided by Republican Members were
reflected in the legislation approved by
the committee.

On June 22, HELP Committee Sen-
ators also met with the nonpartisan
Congressional Budget Office Director
Doug Elmendorf and other CBO staff.

The markup in the HELP Committee
lasted almost a month—a record for
that committee, by the way. The com-
mittee held 56 hours of executive con-
sideration of the legislation, stretching
across 23 different sessions over 13
days. Taken together with the Finance
Committee, more than 20 days were de-
voted to the amendment process alone.
During the HELP Committee markup—
I have mentioned this over and over
again—we considered 287 amendments,
almost 300 amendments, and 161 of
those 287 were accepted Republican
amendments.

I ask unanimous consent to have
printed in the RECORD all of those
amendments that were accepted and
the description of those amendments.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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Mr. DODD. Mr. President, specific
pages in this bill and the language of
these amendments or a synopsis of the
language is included. These were not
just technical amendments. Let me
mention some that were included.

Our colleague from North Carolina,
Mr. BURR, offered an amendment that
subjects the public option to the same
laws and requirements as private plans.
This discussion that they were not in-
volved in the public option—here are
amendments offered by Republicans ac-
cepted in the committee dealing with
the public option. Did we take all of
them? Of course not. Of the 287 amend-
ments, 161 of them, as you will now
read, are reflected in these efforts.

Follow-on biologics: A bipartisan,
Enzi-Hatch-Hagan—HAGAN, a Demo-
crat, and HATCH and ENZI, Repub-
licans—amendment establishes the
pathway for biosimilar biological prod-
ucts. This Republican amendment is
reflected in the bill on page 1859.

Long-term care: Senator GREGG en-
sured that the new voluntary program
to approve long-term care options
would remain solvent for 75 years—the
CLASS Act—reflected on page 1931 of
the bill.

Prevention—again, a bipartisan
amendment offered by Senator GREGG
and Senator HARKIN that expands and
strengthens the incentives available
for participation in workplace wellness
programs, reflected in the bill on page
80.

The Murkowski of Alaska amend-
ment will allow insurance companies
to offer discounts for those who do not
smoke. This is a Republican amend-
ment reflected on page 80 of the bill.

Coverage: Several amendments were
offered by Senators ENzI, COBURN, ROB-
ERTS, and others to make certain that
nothing in the legislation would allow
for rationing of care and that no one
would be denied care based on age, dis-
ability, medical dependency, or quality
of life. That is reflected as well on page
105 of the bill.

My colleague from Wyoming, the
ranking member of the committee, had
41 amendments that were included in
the bill. For instance, in Title I, Enzi
amendment No. 241 appears on page 185
of the marked-up bill. Line 22: to en-
sure that individuals enrolled in the
community health service option have
access to all services. Senator ENzI's
amendment is included in the bill. He
offered amendments on page 272 to pre-
vent denial of care based on patient
age, disability, medical dependency,
quality of life, and antirationing pro-
posals; follow-on biologics; amend-
ments to protect and ensure that data
and prevention programs include rural
populations. Again, I will provide a list
of the 41 amendments so my colleagues
and others can read a synopsis of those
amendments—hardly punctuation
marks in the bill. We may not agree
with every one. We accepted them. I
thought they contributed to the bill,
made a better bill. I did not decry
them; I welcomed them.
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So the suggestion that this somehow
has been jammed down the throats of
people, with secret meetings going on—
I don’t think people ought to engage in
that. You can vote against the bill if
you want, but don’t suggest to me this
process denied people a chance to be
heard, to be involved, to be engaged. I
went out of way my in the markup of
that bill to stay for as many hours as
people wanted to, for as long as they
wanted to, to offer as many amend-
ments as they wanted to. Staff worked
all during the weekends of that process
to go through these amendments. I re-
member on one occasion, after work
over one weekend, I proposed accepting
40 amendments. I offered to accept all
40 of them, and my Republican friends
objected to a request to accept their
amendments in the committee.

So the notion we marked up titles of
this bill without adequate notice of
language is false. Titles of the bill had
to be scored by CBO. The idea that we
would markup our bill without notice
of language or CBO scores again is
false. The markup dates were post-
poned by me to allow more time to
read language and to ensure that CBO
scores were distributed to all Members
as well.

As someone who has been around
here a number of years, I know when
there is a true willingness to have a bi-
partisan effort and I know when there
is one that is not going to happen. Sen-
ator Kennedy understood that as well.
I have had numerous bipartisan agree-
ments with my colleagues on commit-
tees I have served on over the years. It
is certainly far better when you can
achieve that, I don’t deny that at all,
but I will not accept the notion that
there has been a refusal to accept or
willingness to listen to bipartisan ideas
as part of this bill.

Again, there is a debate that I know
is going on on the other side as to
whether to have amendments or not
have amendments, whether Rush
Limbaugh is controlling the show, or
the Republican leader. Those things
happen. I understand that. But the fact
is, we have a bill here, far from per-
fect—I will be the first to acknowledge
it. It is not a bill I would have written
on my own. But we serve in a body of
100 coequals who bring to our debate
and discussion various backgrounds,
experiences, and viewpoints. It is not
an easy task.

Every Congress going back to the
1940s to one degree or another has tried
to deal with this issue. Every adminis-
tration, from Harry Truman through
every Republican and Democratic ad-
ministration since the 1940s, has, to
one degree or another, grappled with
this issue of health care. To a large ex-
tent, everyone has failed or has not
tried because it has been so monu-
mental an undertaking that it has been
daunting. Certainly, we are seeing that
as we grapple with it in our hour of
watch. Those of us who are privileged
to be here serving with an administra-
tion that has made this a priority have
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been challenged to do what no other
Congress and no other administration
has been able to achieve over the past
70 years. We are close to achieving a
major beginning, and it is a beginning.
Anyone who suggests otherwise does
not understand the complexity or the
largeness of this undertaking—a begin-
ning, to begin to change and bring
down costs, increase access, and afford-
ability, as well as the quality of some-
thing that ought to be a basic right in
the United States of America, and that
is health care.

I am excited and optimistic about the
possibility of achieving that. It is less
than what I wished we could have done,
but it is far more than has ever been
achieved by others.

The product we have before us, while
it is not one that has been endorsed on
a bipartisan basis, reflects a lot of good
contributions made by all Members. In
fact, every single member of the HELP
Committee—every single member—of-
fered amendments that were adopted as
part of our product—every single one.
Substantive amendments were offered
as well. I find it somewhat intriguing,
that people claim to feel excluded from
the public option idea. I had no idea
they were interested in one. It is excit-
ing to know they have some ideas on
the public option. The reflection that
occurred during our debate was they
were totally opposed to any public op-
tion in this bill. So we adopted one as
part of the HELP Committee process,
under the leadership of SHERROD
BROWN and SHELDON WHITEHOUSE and
KAY HAGAN of North Carolina, who sat
together and, working with others out-
side, came up with an option that we
thought would appeal on a bipartisan
basis. It did not, and we are very much
involved in that debate as we speak.

Anyway, I wanted to respond to these
earlier suggestions, and I will leave
them as suggestions, that somehow
this product and process has been to-
tally written on a partisan basis. It is
anything but that, and I want the
RECORD to reflect that, hence the deci-
sion to include the specific amend-
ments, the pages on which they exist in
our product, and the substance of the
ideas that were contributed by our Re-
publican friends.

Mr. President, I saw my colleague
from Montana a moment ago, who may
be interested in addressing some of
these ideas and thoughts as well that
are coming before us. But while I wait
for him to come to the floor, let me say
that, again, I hear constantly this talk
about Medicare and the cutting of
Medicare. Let me reflect on how false
those allegations are.

Again, what we are trying to do is to
reduce the overpayments under the
Medicare Advantage Program. That is
what has happened here. These private
plans—and that is what they are—oper-
ating under Medicare Advantage have
two options: They can cut benefits or
reduce their profits. We have to bring
down these costs when you have an av-
erage of 14 percent overpayments oc-
curring in the country that are being
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borne by 80 percent of Medicare recipi-
ents.

We talk about the numbers. I have a
number: 96,000 people in the State of
Connecticut who utilize the Medicare
Advantage plan. I am not opposed to
that. I think it is a wonderful option
for people. But the fact is 470,000 other
people in my State, who are Medicare
recipients, are paying $90 extra in order
to subsidize the Medicare Advantage
plan and they are getting none of the
benefits for it. So there is a huge per-
centage—about 80 percent of the elder-
ly in this country—who are writing a
check every year to subsidize private
health care plans. These plans are prof-
iting at the expense of people who
never get a benefit from it.

What Senator BAUCUS and others
have suggested is let’s reduce these
overpayments. It is up to the plans to
decide what they want to do with that.
They can decide to cut the benefits or
take less profit. These are for-profit
plans that are doing this. Maybe they
don’t want to take less profit. That
might be a part of the motivation. But
traditional Medicare, the guaranteed
benefits under that—a nonprofit oper-
ation—are not touched in this bill—not
a single guaranteed benefit. For over a
week now I have challenged any Mem-
ber in this body to identify a single
guaranteed benefit under Medicare
that is affected by this bill. Not one.
Eliminating the overpayments under
Medicare Advantage are, clearly, be-
cause we don’t think that 80 percent of
the population who qualify for Medi-
care ought to bear the financial burden
of financing a benefit they never get.

None of us are opposed to Medicare
Advantage, but we are opposed to the
idea that these for-profit companies
can play the game by suggesting they
don’t want to take less profit, they
don’t want to reduce any benefit, so
they want to leave it exactly as it is.
You want to know why Medicare is in
trouble? That is why. If you want to
put it on a solid footing for an addi-
tional 5 years, then take the proposal
we have in the bill to reduce these
overpayments. In the absence of doing
that, the very people who are worried
about the solvency of Medicare are
going to be correct, because Medicare
will be in financial jeopardy far earlier
if we have these amendments adopted
that would jeopardize the traditional
Medicare Program.

Clarity is needed on all of this. The
fact something is called Medicare Ad-
vantage, as I have said repeatedly,
doesn’t make it Medicare and it is cer-
tainly not an advantage. It is only an
advantage for those private companies
that are benefitting in terms of the
profits they make. In fact, studies done
by independent analysts say, that
these companies have seen a 75 percent
growth in profits as a result of this
program. They are doing very well fi-
nancially as a result of this. But they
shouldn’t be doing necessarily that
well at the expense of others who are
paying an additional $90, on average
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per couple of retirees, elderly people,
who are contributing that amount
every year without receiving a single
benefit under Medicare Advantage.

Our simple question is: Why should
they be asked to pay that much more?
Ninety dollars a year may not sound
like that much to a Member of Con-
gress, but if you are a retired elderly
person, living on a fixed income, that
$90 a year can make a huge difference.
It may not be much to a Member of
Congress, many of whom, of course, are
very wealthy indeed, but it is if you are
sitting out there across America writ-
ing a check each year for $90 to go into
a program you never get a benefit
from, which serves 20 percent of the
senior population.

I don’t blame the 20 percent at all. I
understand how they feel. They wish to
continue to get those benefits. And
they can get them, provided the com-
panies they are getting those benefits
from are willing to take less in profits.
That is what our bill is designed to
do—to provide that choice. Obviously,
we can’t mandate that from them—al-
though we were promised early on they
would be able to reduce the cost of
Medicare. That was the original pro-
posal when Medicare Advantage was
adopted many years ago—a number of
years ago.

Again, it is anything but Medicare
and it is anything but an advantage,
except for the profit-making companies
that have done very well off this pro-
gram. Our bill here merely restrains
the overpayments. I know that may
bother these companies. They would
like to make more, if they could, and I
respect that, from their vantage point.
But we should not, as the Senate, sanc-
tion and necessarily approve a proposal
that allows them to make more money
out of the pockets of people on fixed in-
comes to support a fraction of the pop-
ulation at the expense of the over-
whelming majority. Where is the eq-
uity in that, when 80 percent of Medi-
care recipients are writing a check
each year to private companies, in ef-
fect, to pay for benefits they never get?

I appreciate the support of organiza-
tions across the country—AARP and
certainly the National Committee to
Preserve Social Security and Medi-
care—and we thank them for their very
strong letters. These major organiza-
tions, representing 43 million of our el-
derly in this country, have taken a
very strong position against the as-
saults on this bill regarding the over-
payments that are occurring, and we
thank them for it. That may not be
enough for some people to appreciate,
but I believe if they look and listen to
what is going on here, they will under-
stand what is at stake. If you are part
of the 80 percent of seniors out there
who are writing those checks every
year and getting none of the benefits,
those who oppose our bill want to
maintain and probably expand on it in
the years ahead. So for you out there
who are worried about the cost and sol-
vency of Medicare, our bill is a major
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step in the direction of reducing those
overpayments and providing the op-
tions that ought to exist to reduce
profits or extend benefits.

Again, I think it is important to re-
mind our colleagues that under this
bill, there is $130 billion in budget re-
ductions in the first 10 years. It is the
largest single reduction. We listened to
our colleagues from North Dakota and
New Hampshire talk about deficit re-
duction. This bill provides $130 billion
in deficit reduction in the first 10 years
and $650 billion of deficit reduction in
the second 10 years.

We are now told by the Congressional
Budget Office there are the millions of
people today who are paying insurance
and watching the costs escalate almost
on an hourly basis. Even with zero in-
flation, we are watching private com-
panies raise the cost of premiums—
going up dramatically. There are 32
million people in the individual insur-
ance market, according to the Congres-
sional Budget Office, and they would
pay 14 to 20 percent less in premiums
for an equivalent plan than under the
status quo. That is a huge reduction,
potentially, in the years ahead for 32
million of our fellow citizens in the in-
dividual market. If you are in the
small-group market—there are 25 mil-
lion people in that, according to the
CBO’s analysis—you are eligible for tax
credits and would pay 8 to 11 percent
less in premiums. If you work for a
small business and don’t qualify for a
tax credit, you would see a reduction,
potentially, of 2 to 3 percent in pre-
miums. If you are in the large-group
market—and there are 134 million of
our fellow citizens who are in that
market, according to the Congressional
Budget Office—again, you could see a
reduction.

So in any category, you have a
choice here to make—and we do in the
coming hours. Do you want to continue
the present process? And when people
say status quo, it is such a misnomer.
The status quo might even be accept-
able to people if you could freeze every-
thing. But you can’t freeze everything.
The status quo allows for a dramatic
increase in premiums—dramatic in-
crease. If we don’t take steps to deal
with rising costs, as we do in this bill,
you are looking at premiums going
from $12,000 a year for a family of four
in this country to $24,000 to $35,000 in
the next 7 to 10 years.

If this gets defeated—and, obviously,
our Republican friends want this bill
defeated—the idea that we are going to
jump back into this is a pipe dream. We
will end up with dramatically increas-
ing costs to millions of our fellow citi-
zens, which this bill restrains because
of the hard work done by the Finance
Committee, particularly, that had to
work on these issues. So for those who
suggest the status quo is okay, it is
anything but okay.

In terms of cost reduction overall, as
well as premium reduction, which is so
important—and I thank my colleague
from Indiana, Senator BAYH, who was
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the one who insisted CBO give us the
analysis of what the impact of this bill
would be on premiums—the fact is we
see significant reductions of premium
costs.

I see my colleague from Montana is
now here, but I would give the example
that in Connecticut, premiums in the
year 2000 for a family of four were
about $6,000. In the year 2009, that fam-
ily of four in Connecticut is now pay-
ing around $12,000. So in 9 years, pre-
miums have jumped from $6,000 to
$12,000. And those numbers continue to
escalate. So for those who say no to
this bill, then—if you succeed in these
efforts—prepare to answer the question
why is it the premiums of those people
you claim you are defending around
here—if they have insurance—will es-
calate to the rates we have talked
about. That is what is at stake—noth-
ing less than that.

Whether it is so-called Medicare Ad-
vantage or cost reduction or premium
reduction, this bill, with all of its im-
perfections, is a major, giant, positive
step forward for our country. Again, I
thank the members of the Finance
Committee and Members of the HELP
Committee, both staffs, and others who
have worked to include many of the
ideas that our friends on the other side
wisely and thoughtfully made a part of
these efforts.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. BAUCUS. Mr. President, I want
to underline the huge bipartisan effort
that this side undertook to put this bill
together in many, many ways. I very
much appreciate the comments of the
Senator from Connecticut on that
point.

Let’s go back. A year ago, I held an
all-day health care summit at the Li-
brary of Congress for members of the
Finance Committee, Republicans and
Democrats. They were all there. We
spent a whole day. In addition, I talked
to all the groups. I called them up and
said: Look, we are all in this together—
we Americans—consumer groups,
labor, big business, small business, the
pharmaceutical industry, hospitals,
hospice, all these CEOs. I said: We are
all working together to get health care
reform passed for our country—for all
Americans.

So we kept that process up to keep
it—and I don’t like that word ‘‘bipar-
tisan.” It is more accurate to say that
everybody was working together. If
you don’t like something, maybe you
will like something else somewhere
else.

The PRESIDING OFFICER (Mr.
KIRK). The time of the majority has ex-
pired.

Mr. BAUCUS. Just as I was getting
wound up, Mr. President. I will con-
tinue when the majority’s half-hour
comes around.

Mr. MCcCAIN. Mr. President, I ask
unanimous consent the Senator from
Montana be given 2 additional minutes.

Mr. BAUCUS. I appreciate very much
the 2 minutes from the Senator from
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Arizona. This could take a couple more
than 2 minutes, but I very much appre-
ciate the offer. I will just wait.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. McCAIN. I ask unanimous con-
sent to enter into a colloquy with the
Senators from Oklahoma, Tennessee,
and Tennessee, both of them.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCCAIN. Mr. President, we are
here, obviously, as we are on a daily
basis, to discuss the issue of health
care reform. But we are in a rather un-
usual situation this morning because
we don’t know what we are discussing
or debating. We find ourselves in an in-
teresting situation.

After almost a year of consideration
of health care reform, with a measure
that has been—at least a couple of the
outlines of it we know but, frankly, we
have had no details except that Medi-
care is going to be extended, eligibility
for Medicare is going to be extended to
age b55.

I just would quote: There was a meet-
ing yesterday amongst Senate Demo-
crats. Many Senate Democrats
emerged from yesterday’s caucus meet-
ing saying they had learned little
about the public option agreement and
there were many outstanding concerns.

Senator MARY LANDRIEU called the
agreement ‘‘a very good idea.’’ Senator
BLANCHE LINCOLN said, ‘“‘More informa-
tion is needed.” And Senator BEN NEL-
SON said, “‘I just want to know what
the costs are.”

So do the rest of us. So do the rest of
us. Here we have a proposal after near-
ly a year that is being assessed by the
Congressional Budget Office, and here
we are with no knowledge of what that
bill is about, with the exception of
some bare essentials that have been
leaked.

What did this have to do with
change? What does this have to do with
bipartisanship? What does this have to
do with anything?

Frankly, we have an editorial in the
Washington Post this morning that
calls it ““Medicare Sausage?’’

I ask unanimous consent the edi-
torial from the Washington Post be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post]
MEDICARE SAUSAGE?
THE EMERGING BUY-IN PROPOSAL COULD HAVE
COSTLY UNINTENDED CONSEQUENCES

The only thing more unsettling than
watching legislative sausage being made is
watching it being made on the fly. The 11th-
hour ‘‘compromise’” on health-care reform
and the public option supposedly includes an
expansion of Medicare to let people ages 55
to 64 buy into the program. This is an idea
dating to at least the Clinton administra-
tion, and Senate Finance Committee Chair-
man Max Baucus (D-Mont.) originally pro-
posed allowing the buy-in as a temporary
measure before the new insurance exchanges
get underway. However, the last-minute in-
troduction of this idea within the broader
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context of health reform raises numerous
questions—not least of which is whether this
proposal is a far more dramatic step toward
a single-payer system than lawmakers on ei-
ther side realize.

The details of how the buy-in would work
are still sketchy and still being fleshed out,
but the basic notion is that uninsured indi-
viduals 55 to 64 who would be eligible to par-
ticipate in the newly created insurance ex-
changes could choose instead to purchase
coverage through Medicare. In theory, this
would not add to Medicare costs because the
coverage would have to be paid for—either
out of pocket or with the subsidies that
would be provided to those at lower income
levels to purchase insurance on the ex-
changes. The notion is that, because Medi-
care pays lower rates to health-care pro-
viders than do private insurers, the coverage
would tend to cost less than a private plan.
The complication is understanding what ef-
fect the buy-in option would have on the new
insurance exchanges and, more important,
on the larger health-care system.

Currently, Medicare benefits are less gen-
erous in significant ways than the plans to
be offered on the exchanges. For instance,
there is no cap on out-of-pocket expenses. So
would near-seniors who buy in to Medicare
get Medicare-level benefits? If so, who would
tend to purchase that coverage? Sicker near-
seniors might be better off purchasing pri-
vate insurance on the an exchange. But the
educated guessing—and that’s a generous de-
scription—is that sicker near-seniors might
tend to place more trust in a government-
run program; they might assume, with good
reason, that the government will be more ac-
commodating in approving treatments, and
they might flock to Medicare. That would
raise premium costs and, correspondingly,
the pressure to dip into federal funds for
extra help.

In addition, the insurance exchanges pro-
posal is being increasingly sliced and diced
in ways that could narrow its effectiveness.
Remember, the overall concept is to group
together enough people to spread the risk
and obtain better rates. But so-called
‘“‘young invincibles’’—the under-30 crowd—
would already be allowed to opt out of the
regular exchange plans and purchase high-
deductible catastrophic coverage. Those with
income under 133 percent of the poverty level
would be covered by Medicaid. The ex-
changes risk becoming less effective the
more they are Balkanized this way.

Presumably, the expanded Medicare pro-
gram would pay Medicare rates to providers,
raising the question of the spillover effects
on a health-care system already stressed by
a dramatic expansion of Medicaid. Will pro-
viders cut costs—or will they shift them to
private insurers, driving up premiums? Will
they stop taking Medicare patients or go to
Congress demanding higher rates? Once 55-
year-olds are in, they are not likely to be
kicked out, and the pressure will be on to ex-
pand the program to make more people eligi-
ble. The irony of this late-breaking Medicare
proposal is that it could be a bigger step to-
ward a single-payer system than the milque-
toast public option plans rejected by Senate
moderates as too disruptive of the private
market.

Mr. McCAIN. ‘“The emerging buy-in
proposal could have costly unintended
consequences.”’

But we don’t know what it is. But we
know that never before in this entire
year—I ask my colleagues—have we
seen a proposal that would change eli-
gibility for Medicare down to age 55,
never before.

The majority leader came to the
floor this morning and said if we accept
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an omnibus, a multitrillion-dollar bill
by unanimous consent—by the way, the
Omnibus appropriations bill is six bills
totaling $450 billion, 1,351 pages long,
with 4,752 earmarks totaling $3.7 bil-
lion. And, by the way, spending on do-
mestic programs is increased by 14 per-
cent except for veterans, which is in-
creased by only 5 percent.

The majority leader wants us to go
out for the weekend, after keeping us
in all last weekend. Here we have an
unspecified proposal—none of us know
the details or the cost—so I am sup-
posed to go home to Arizona this week-
end and say: My friends, we have been
working on health care reform for a
year. And guess what. I can tell you
nothing.

We need to stay in, we need to know
what the proposals are, we need to
have votes on it, and we need to tell
the American people what is going on
behind closed doors.

Mr. McCONNELL. Will the Senator
from Arizona yield?

Mr. McCAIN. Gladly.

Mr. MCCONNELL. I recall our good
friend, the majority leader, telling us
on November 30 that we would be here
the next two weekends. Then I recall
our friend, the majority leader, saying
Monday of this week we would be here
this weekend.

My assumption was we were here to
deal with this important issue that the
majority has been indicating to every-
one is so important, that we must stay
here and do it. We are prepared to be
here.

Mr. McCAIN. And vote.

Mr. MCCONNELL. And vote. In fact,
we have been trying to vote for a cou-
ple of days now, and it has been dif-
ficult to vote.

Mr. McCAIN. If we are not going to
have a vote, maybe we ought to have a
vote to table the pending amendments,
at least to have the Senate on record.

Could I finally say, I know New Orle-
ans is very nice this time of year, but
perhaps we ought to stay here and get
this job done?

Mr. ALEXANDER. I think it is im-
portant to reflect on the season we
have here. A couple of nights ago, the
Senator from Arizona gave an impres-
sive speech in front of the Capitol for
the lighting of the Christmas tree. This
is the Christmas season coming up, 2
weeks from tomorrow, a very impor-
tant season. The majority leader said
it is very important for us to stay
through Christmas if necessary to de-
bate this bill. We said: All right, that is
what we will do. We will stay to New
Year’s Day. We will stay to Valentine’s
Day because this is indeed a historic
bill and we don’t want to make a his-
toric mistake because it affects our
children, our grandchildren, 17 percent
of the economy, all 300 million Ameri-
cans.

None of us have ever seen our con-
stituents more involved in an issue
than in this issue. So we are here ready
to go to work.

I am wondering, as I listen to the
Senator from Arizona, not only do we
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not know what this bill is that we are
supposed to enact by 2 weeks from
today, our friends on the other side
don’t know what it is. They cannot tell
each other what it is.

They came out of—they had sort of a
rally yesterday. One of the Senators
described it as sort of a ‘‘go team, go”’
rally, but they did not know what they
were going to. All we have heard they
are going to—and I imagine the Sen-
ator from Oklahoma, who is a physi-
cian, who has delivered many babies,
seen many patients, still continues to
do it, would have some comment on
this—all we have heard is they may try
to expand Medicare.

We heard yesterday from the execu-
tive director of the Mayo Clinic Health
Policy Center, I ask unanimous con-
sent to have his letter printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

MEDICARE EXPANSION WON'T GET US THERE
PROPOSAL WOULD NOT INCREASE ACCESS TO
HEALTH CARE SERVICES OR CONTROL COSTS
The current Medicare payment system is

financially unsustainable. Any plan to ex-
pand Medicare, which is the government’s
largest public plan, beyond its current scope
does not solve the nation’s health care crisis,
but compounds it. We need to fix Medicare
by moving it to a system that pays for
value—quality health outcomes that are af-
fordable over time—and ensure its success,
before bringing more people into a broken
system.

Expanding this system to persons 55 to 64
years old would ultimately hurt patients by
accelerating the financial ruin of hospitals
and doctors across the country. A majority
of Medicare providers currently suffer great
financial loss under the program. Mayo Clin-
ic alone lost $840 million last year under
Medicare. As a result of these types of losses,
a growing number of providers have begun to
limit the number of Medicare patients in
their practices. Despite these provider losses,
Medicare has not curbed overall spending,
especially after adjusting for benefits cov-
ered and the cost shift from Medicare to pri-
vate insurance. This is clearly an
unsustainable model, and one that would be
disastrous for our nation’s hospitals, doctors
and eventually our patients if expanded to
even more beneficiaries.

It’s also clear that an expansion of the
price-controlled Medicare payment system
will not control overall Medicare spending or
curb costs. The Commonwealth Fund has re-
ported this result for Medicare overall by
looking at two time periods—one four-year
period where Medicare physician fees in-
creased and one four-year period where Medi-
care physician fees decreased. Overall cost
per beneficiary increased at the same rate
during each time period. This scenario fol-
lows the typical pattern for price controls—
reduced access, compromised quality and in-
creasing costs anyway. We need to address
these problems—not perpetuate them—
through health reform legislation.

We believe insurance coverage can be
achieved without creating or expanding a
government-run, price-controlled, Medicare-
like insurance model.

Mayo Clinic supports the proposed insur-
ance exchange model based on the Office of
Personnel Management’s Federal Employees
Health Benefit Plan (FEHBP). This system
will improve access to insurance, make re-
forms to the current insurance system that
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eliminate pre-existing condition exclusions,
and create an individual mandate where in-
dividuals can purchase private insurance in
various ways: through employers; on the in-
dividual market; through co-operatives; or
through an exchange model like the FEHBP.

We also believe that the government
should help people pay for insurance pre-
miums through sliding scale subsidies as
needed.

JEFFREY O. KORSMO,
Ezxecutive Director,
Mayo Clinic Health Policy Center.

Mr. ALEXANDER. I will just read
one sentence from it:

Expanding the current Medicaid system to
persons 55 to 64 years old would ultimately
hurt patients by accelerating the financial
ruin of hospitals and doctors across this
country.

I am very puzzled why ideas like this
are being cooked up behind closed
doors 2 weeks before Christmas, and we
do not know what they are, they don’t
know what they are, and the sugges-
tion is we not vote today and we go
home this weekend.

Mr. MCCAIN. Not only are there
questions—not only is there opposition
from the Mayo Clinic but the American
Hospital Association and the AMA.
They have all come up steadfastly
against this.

Could I ask my colleague from OKkla-
homa—and I quote from this editorial.
Here we are supposedly going out for
the weekend and the editorial from the
Washington Post says:

Presumably, the expanded Medicare pro-
gram would pay Medicare rates to providers
raising the question of the spillover effects
on a health-care system already stressed by
a dramatic expansion of Medicaid. Will pro-
viders cut costs—or will they shift them to
private insurers, driving up premiums? Will
they stop taking Medicare patients or go to
Congress demanding higher rates? Once 55-
year-olds are in, they are not likely to be
kicked out and the pressure will be on to ex-
pand the program to make more people eligi-
ble. The irony of this late-breaking Medicare
proposal is that it could be a bigger step to-
ward a single-payer system than the milque-
toast public option plans rejected by Senate
moderates as too disruptive of the private
market.

Mr. COBURN. I will answer my col-
league as somebody who has practiced
medicine for 25 years: MedPAC, last
year, said 29 percent of Medicare bene-
ficiaries it surveyed were looking for a
primary care doctor and had great dif-
ficulty in finding somebody to treat
them.

That is now. In the State of Texas, 58
percent of the State’s doctors took new
Medicare patients, but only 38 percent
of the State’s primary care doctors
took new Medicare patients.

I would make the case to you that if
you delay care, that is denied care. It
is exacerbated in our older population
because an older person with a medical
need is much more susceptible to the
complications that can come from that
initial problem. So if you delay the
care, you are denying the care and you
are actually increasing the cost.

There are 15 million people in this
population. I have no idea if their plans
include all of them. But if you add 15
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million new people to Medicare, what
you are going to have is 50 percent of
them are not going to find a primary
care physician to care for them because
the rate of reimbursement does not
cover the cost of care.

I think the editorial you quote is ex-
actly right.

I would also note, if I may, that
President Obama loves the Mayo Clin-
ic, and rightly so. I had a brain tumor
removed the summer before last by the
Mayo Clinic. I am standing here on the
Senate floor because of their expertise.

Mr. McCAIN. There are many who be-
lieve the Senator from Oklahoma could
not have a heart attack.

Mr. COBURN. I will ignore that com-
ment.

The fact is, what Mayo says is we
have to figure out how we create incen-
tives in terms of how do we get people
cared for at a lower cost. Medicare is
not the way to do it.

As a matter of fact, I heard our col-
leagues talk. We have had eight votes
since last Saturday. We are ready to
vote. This is a 2,074-page bill. I have 15
amendments in the queue. I want to
vote on them.

They don’t want to vote because they
don’t want the American people to
hear all the bad things about what is
going to happen to their health care if
this bill passes. If we do Medicare,
what is going to happen is Medicare
costs are going to skyrocket, but ac-
cess is going to go down.

Mr. McCAIN. Apparently, I would ask
my colleague from Tennessee, we do
not know what we would be voting on
because there has been a whole rewrite
of this health care reform here after a
year. We do not even know what the
provisions of that bill are except what
has been leaked. Apparently, my col-
leagues on the other side of the aisle,
with the exception of the majority
leader, don’t know what it is either.

Mr. COBURN. If the Senator will
yield, there are some things we could
vote on. President Obama outlined
some very specific things that ought to
be in this bill. We ought to vote to put
them in the bill.

What he said he wanted and what
this bill presents are two different
things. We ought to vote on making
sure everybody has access. We ought to
vote on making sure we are under the
same plan as everybody else we are
going to put into any new expanded
health care coverage. We ought to vote
in making sure everybody is treated
fairly in this country. We ought to vote
on your prescription drug reimporta-
tion. We ought to vote. But what we
are doing is we are getting a slowdown.

We heard we are obstructing the bill.
We are not obstructing the bill. Any
other bill that comes before this body
that had 2,000 pages in it we would
allot 8 weeks, 10 weeks to debate.

As our colleague from Maine knows,
there is not a more complicated sub-
ject that will affect more people that
this body has ever taken up. We are
trying to squeeze that into 3% weeks,
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and the last 2 weeks we don’t know
what is in the bill.

Time out.

Mr. CORKER. I would like to thank
the Senator from Arizona for his great
leadership on this issue. I agree with
all here. I would like to continue to
discuss this, ‘‘colloquize,” if you will,
and vote. That is what we need to do
all weekend is talk about this issue and
vote.

There are numbers of amendments.
But the thing that is interesting to me,
I say to the Senator from Arizona—he
has been one of the great champions in
this country as it relates to how we
live within our means. He has pointed
out waste in government. He has point-
ed out overspending.

What has happened during this
Christmas season is, for our friends on
the other side of the aisle Medicare has
become the gift that just keeps on giv-
ing.

I know the Senator talked about,
during his campaign—and all of us
have—that we need to get Medicare to
a point where it is solvent, where sen-
iors actually have the ability to use
the benefits later on that now are in
place. We have all talked about the
need to make it solvent.

What does the base of this bill do? It
takes $464 billion out of Medicare to
create a whole new entitlement. It
doesn’t even deal with the doc fix, as
we have said many times.

The reason, by the way, we do not
know what this says is the leadership
on the other side—this is another one
of those yellow post-its. They are
throwing it up on the wall just to see if
it works. They are not telling us what
the game plan is because they don’t yet
know whether it works. What they are
hoping to do is to solve a major prob-
lem they have within their caucus,
again, by taking from Medicare.

If you think about the fact that the
Mayo Clinic, which is the model for all
of us, would not even take new Medi-
care patients, and yet our friends on
the other side of the aisle are trying to
throw a whole new decade of seniors
into the plan, what that means is less
and less seniors are going to have ac-
cess to care. That is what this means.

The other side of the aisle, I will
have to say, based on history, I am sur-
prised, but they continue, through
their policies, to throw seniors under
the bus.

I do not understand what has hap-
pened. This must be about a political
victory and not about health care re-
form. What we would do is more firmly
put in place, again, bad policy. The
problem with Medicare today is physi-
cians and providers are paid fees to do
more work. So now what we would be
doing, instead of health care reform,
which is what Senator COBURN and all
of us have talked about for some time,
we are putting in place, in cement,
something that works poorly, that the
Mayo Clinic said is damaging to them
and their patients, we would be putting
it in place for even more people.
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I thank the Senator for his leader-
ship. I hope to be with him all weekend
discussing amendments that are impor-
tant and voting on those amendments.
I can’t imagine a better place for all of
us to be.

Mr. McCAIN. I thank the Senator.
May I ask the Republican Ileader,
again, to be very clear that it is his
view and that of all Republican Mem-
bers that we will stay in for as long as
it takes to get this issue resolved and
we are prepared to vote throughout the
entire weekend. If the majority leader
moves to the Omnibus appropriations
bills, we will have a conference report,
and we will certainly have discussion
about a bill that has 4,752 earmarks to-
taling $3.7 billion. But we should not
get off this, should we?

Mr. McCONNELL. My friend is en-
tirely correct. I can only quote the ma-
jority leader himself who said we were
going to be here this weekend. We ex-
pect to be here this weekend. If he tries
to leave, we will have a vote to ad-
journ, and I am confident every Repub-
lican will vote against adjourning. This
either is or it isn’t as important as the
majority says it is. If it is that impor-
tant, we need to be here. More impor-
tantly than being here, equally impor-
tant to being here is to vote. We tried
to get a vote all day yesterday on a
motion by Senator CRAPO. What we
heard from the other side is: We are
working on a side-by-side. That is kind
of parliamentary inside talk for delay.
We are ready to vote. As several of our
colleagues have suggested, we keep
hearing about these new iterations of
this bill. It reminds me of the end of a
football game, trying to throw a ‘‘Hail
Mary” pass, just somehow, some way
find a way to pass this bill. I think it
important to remember what happens
to most Hail Marys. They fall to the
ground incomplete. You get the im-
pression they are far less interested in
the substance of the bill than just pass-
ing something.

When the President came up here
last Sunday, he said: Make history.
Make history? The American peobple
are not asking us to make history by
passing this bill. They don’t believe it
is about the President. They believe it
is about the substance. We are out here
prepared to talk about the substance of
this measure, offer amendments, and
we fully intend to do it for as long as
it takes. As the Senator has suggested,
if the majority leader pivots to a con-
ference report, which he is able to do
under our process, we will spend all the
time it takes to deal with the con-
ference report.

Mr. McCAIN. May I point out, again,
as the Senator from Maine, Ms. SNOWE,
pointed out—and it was highlighted in
the Wall Street Journal-—no major re-
form in the modern history of this Sen-
ate has been enacted without bipar-
tisan support, a reason for us to go
back to the drawing board.

I know the Senator from Texas has
been heavily involved in the issue of
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hospitalization and the American Hos-
pital Association’s reaction to what ap-
pears to be an expansion of Medicare.

Mrs. HUTCHISON. I thank the Sen-
ator from Arizona. I am pleased our
leader is standing strong to say noth-
ing should take precedence over our
handling of this bill and making sure it
is done right. That is what the Repub-
licans are trying to do, to make sure
this is done right. We talked about the
Medicare expansion that is in the pur-
ported bill that we have not seen yet
but that Democrats appear to be put-
ting forward. We have also been spend-
ing the week talking about $%2 trillion
in cuts to Medicare. Now we are talk-
ing about possibly expanding Medicare
at the same time we are cutting $%
trillion out of the care Medicare pa-
tients would get.

I have an amendment. It would stop
the $135 billion in cuts in the under-
lying bill to hospitals, cutting hospital
reimbursements for Medicare patients.
That is my amendment. Now we are
talking about possibly expanding Medi-
care. The American Hospital Associa-
tion put out an alarm, an action alert.
It says:

Medicare pays hospitals 91 cents for every
dollar of care provided. Medicaid pays just 88
cents for each dollar of care provided.

Medicaid, which may also be ex-
panded, and the cuts in Medicare,
which we are talking about possibly ex-
panding, would go forward. Which
means what? The hospital association
knows what. “What’’ is rural hospitals
that care for Medicare patients are
going to go under. What kind of serv-
ices can be provided if there is no hos-
pital in the whole county that can pro-
vide care to these senior citizens? I ask
the Senator from Arizona, who has
been such a leader on this, we are going
to cut $135 billion out of Medicare cov-
erage for hospitals. We are going to
now talk about expanding the coverage
of more Medicare patients, which will
mean we will cut more from the hos-
pitals than is even envisioned in the
underlying bill. Help me understand
this, Senator. How would you suggest
that passes the commonsense test?

Mr. McCAIN. May I say, having stood
fifth from the bottom of my class at
the Naval Academy, I cannot explain
it. But perhaps before I turn to the
Senator from South Dakota, maybe we
could get a response from Dr. COBURN
to that question.

Mr. COBURN. They are going to cut
care. We are going to have more com-
plications and worse outcomes. That is
what is going to happen. Rather than
changing the payment formula, which
is what we should do, by rewarding
quality and rewarding outcome, rather
than rewarding flipping a switch, that
is what needs to happen. We are going
to take the same antiquated system,
we are going to cut $465 billion from it,
and then we are going to add, as my
colleague from Tennessee said, it is 34
million people, if they include every-
body from 55 to 64 in the same pro-
gram.
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Mrs. HUTCHISON. Is the Senator
saying that whether you were at the
top of your class, such as the Senator
from Oklahoma or the Senator from
Tennessee or the Senator from South
Dakota, or the bottom of your class, as
the Senator from Arizona has admitted
he held down the fort, regardless of
where you are on the quotient of where
you stood in your class, you know what
the bottom line is.

Mr. COBURN. Care is going to be im-
pacted. Here is a survey of 90,000 physi-
cians. That is more than the active
practicing physicians of the AMA.
More than 8 in 10 physicians surveyed
think payment reform is best to im-
prove the system for all Americans.
Only b percent of the physicians sur-
veyed rated the current government
health care program as effective, 5 per-
cent.

Mr. McCAIN. I yield to the Senator
from South Dakota.

Mr. THUNE. I ask my colleague from
Arizona if this is what happens when
you end up with one-party rule, one
party trying to go this on their own.
This seems to be a model of dysfunc-
tion in how to come up with a solution
to one of the major problems facing the
American people, dysfunctional by
Washington’s twisted standards. They
seem to be desperately throwing things
at the wall, hoping something will
stick. Surely, there has to be a better
suggestion coming from the other side
than to expand a program that is des-
tined to be bankrupt in the year 2017. It
is the equivalent of a ship that is sink-
ing. It is similar to the Titanic. You
will put more people on the deck of a
sinking ship. Clearly, the overall objec-
tive, at least among some, and I think
some have been very transparent about
it—someone quoted earlier today the
Congressman from New York in the
other body who said this is the mother
of all public options. He went on to
say:

Never mind the camel’s nose. We have his
head and neck in the tent on the way to a
single-payer system.

Obviously, there are people here who
want to see a single-payer system, who
want to see government-run health
care. We don’t happen to believe that is
the best solution for America’s health
care system, but the amazing thing
about this proposal is, it takes a pro-
gram that is destined to be bankrupt in
a few short years, cuts $1 trillion out of
it over 10 years, when fully imple-
mented, and then adds millions of new
people into that program. It is hard to
come up with any rational explanation
for what is going on here, other than
that they are left with, in desperation,
trying to throw something at the wall,
hoping it will stick. Is this typically
what happens around here when one
party tries to go on its own on some-
thing that is this consequential to
America? One-sixth of our economy is
represented by health care.

Essentially, what they are saying is,
we want to expand that part of the
economy that isn’t working today,
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that is headed for bankruptcy, that
underreimburses doctors and hospitals,
put more money into that failed sys-
tem, exacerbate the cost-shift problem
by forcing people in the private-payer
market to pay higher premiums. It
seems like this creates all sorts of
problems that make matters even
worse.

I appreciate my colleague’s leader-
ship on this issue of pointing out what
inevitably is going to happen. When
you have the Washington Post edi-
torial this morning even acknowl-
edging the terrible problems this cre-
ates for health care and the way this is
being conducted, sausage being made
here in Washington, DC. Even by Wash-
ington’s twisted standards, this process
has become so dysfunctional, I don’t
know how they can recover.

One thing they could do is decide to
sit down with Republicans and actually
figure out some things we could do
that would drive health care costs
down, rather than making them go up.

Mr. McCAIN. I thank the Senator
from South Dakota. I have to say I
have never, in the years I have been
here, seen a process such as this. It is
incredibly bizarre that after a year,
after hundreds of hours in the HELP
Committee, after how many hundreds
of hours in the Finance Committee,
products are here on our desks. Yet
there is a meeting yesterday of the
Democrats. They come out, and they
don’t know what the proposal is either.
Apparently, there is only one Senator
who knows what the proposal is and
that is the majority leader. Also, then
it is OK to go home for the weekend. I
honestly say to my colleague from
South Dakota, I have never seen any-
thing quite like this, especially when
we are talking about one-sixth of the
gross national product. Of course, al-
ready from what they know, the hos-
pitals and doctors and others have
come out in strong opposition to ex-
pansion of a program, as the Senator
points out, that is going broke.

Mr. McCCONNELL. I say to my friend
from Arizona, he made reference today
to the senior Senator from Maine and
her very insightful and thoughtful and
correct speech a couple weeks ago
about how an issue of this magnitude
was historically dealt with here and
how it was not being dealt with this
way. She pointed out, major domestic
legislation in modern U.S. history was,
without exception, done on a largely
bipartisan basis. That whole process, as
the Senator from Maine pointed out,
has been entirely missing, as we have
moved along toward developing this
2,074-page monstrosity of a bill, de-
signed to entirely restructure one-sixth
of our economy on a totally partisan
basis.

I don’t think that is what the Amer-
ican people had in mind. They want us
here, as we have all indicated, debat-
ing, discussing, and amending this pro-
posal. That is what we would like to do
for as long as it takes.

Mr. ALEXANDER. Mr. President, if
the Republican leader will think back
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when he first came to the Senate as a
young aide in 1969, the year before I
was a young aide in the Senate,

I can remember President Johnson, a
Democrat, and Everett Dirksen, the
Republican leader, dealing with the
open housing legislation in 1968, a very
controversial bill. How did they deal
with it? The Democratic President had
the bill literally written in the office of
the Republican leader, with staff mem-
bers and Senators trooping in and out.
The country looked to Washington and
said: Well, the Republican leader and
the Democratic President both think it
is important. They are trying to work
it out. In the end, they voted for clo-
ture. In the end, they got the bill.

Mr. McCONNELL. My friend from
Tennessee is entirely correct. Right be-
fore we got here—right before we got
here—in 1964 and 1965, the Democrats
had overwhelming majorities, as they
do now, and the civil rights bill of 1964
and the voting rights bill of 1965 passed
on an overwhelming bipartisan basis.
The leader of the Republicans, Everett
Dirksen, was every bit as much in-
volved in that, if not more involved in
it, than even the Democrats. Repub-
licans supported it. On a percentage
basis, a greater number——

The PRESIDING OFFICER (Mr.
BURRIS). The minority time has ex-
pired.

Mr. McCONNELL. Mr. President, I
ask unanimous consent for 1 more
minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. An even greater
percentage of Republicans ended up
supporting the civil rights bills of 1964
and 1965 than Democrats. But it was a
truly Dbipartisan landscape for our
country—a landmark, important. It
was widely accepted by the American
people because of the broad bipartisan
support it enjoyed. That is what has
been lacking here from the beginning.

Mr. McCAIN. Mr. President, I ask
unanimous consent that a list of physi-
cian organizations that oppose this act,
representing nearly one-half million
physicians, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PHYSICIAN ORGANIZATIONS THAT OPPOSE SEN-
ATE’S PATIENT PROTECTION AND AFFORD-
ABLE CARE ACT
To date over 40 state, county and national

medical societies, representing nearly one-

half million physicians, have stated their
public opposition to the Senate healthcare
overhaul bill, the Patient Protection and Af-
fordable Care Act (H.R. 3590). It is time for

Congress to slow down, take a step back, and

change the direction of current reform ef-

forts to ensure that it is done right!
NATIONAL MEDICAL ASSOCIATIONS

American Academy of Cosmetic Surgery,
American Academy of Dermatology Associa-
tion, American Academy of Facial Plastic
and Reconstructive Surgery, American Acad-
emy of Otolaryngology Head and Neck Sur-
gery, American Association of Neurological
Surgeons, American Association of
Orthopaedic Surgeons, American College of

CONGRESSIONAL RECORD — SENATE

Obstetricians and Gynecologists, American
College of Osteopathic Surgeons, American
College of Surgeons, American Osteopathic
Academy of Orthopaedics, American Society
for Metabolic & Bariatric Surgery, American
Society of Anesthesiologists, American Soci-
ety of Breast Surgeons, American Society of
Cataract and Refractive Surgery, American
Society of Colon and Rectal Surgeons, Amer-
ican Society of General Surgeons, American
Society of Plastic Surgeons, American
Urological Association, Association of Amer-
ican Physicians and Surgeons, Coalition of
State Rheumatology Organizations, Con-
gress of Neurological Surgeons, Heart
Rhythm Society, National Association of
Spine Specialists, Society for Vascular Sur-
geons, Society of American Gastrointestinal
and Endoscopic Surgeons, Society for Car-
diovascular Angiography and Interventions,
Society of Gynecologic Oncologists.

STATE AND COUNTY MEDICAL ASSOCIATIONS

Medical Association of the State of Ala-
bama, California Medical Association, Med-
ical Society of Delaware, Medical Society of
the District of Columbia, Florida Medical
Association, Medical Association of Georgia,
Kansas Medical Association, Louisiana State
Medical Society, Missouri State Medical As-
sociation, Nebraska Medical Association,
Medical Society of New Jersey, Ohio State
Medical Association, South Carolina Medical
Association, Texas Medical Association,
Westchester (NY) County Medical Society.

DECEMBER 1, 2009.
Hon. HARRY REID,
Majority Leader, U.S. Senate,
Washington, DC.

DEAR LEADER REID: On behalf of the over
240,000 surgeons and anesthesiologists we
represent and the millions of surgical pa-
tients we treat each year, the undersigned 19
organizations strongly support the need for
national health care reform and share the
Senate’s commitment to make affordable
quality health care more accessible to all
Americans. As you know, we have been
working diligently and in good faith with the
Senate during the past year and have pro-
vided input at various stages in the process
of drafting the Senate’s health care reform
bill. To this end, we have reviewed the Pa-
tient Protection and Affordable Care Act of
2009.

As you may recall, on November 4 our coa-
lition sent you a letter outlining a number of
serious concerns that needed to be addressed
to ensure that any final health care reform
package would be built on a solid foundation
in the best interest of our patients. Since
those concerns have not been adequately ad-
dressed, as detailed below, we must oppose
the legislation as currently written.

We oppose:

Establishment and proposed implementa-
tion of an Independent Medicare Advisory
Board whose recommendations could become
law without congressional action;

Mandatory participation in a seriously
flawed Physician Quality Reporting Initia-
tive (PQRI) program with penalties for non-
participation;

Budget-neutral bonus payments to primary
care physicians and rural general surgeons;

Creation of a budget-neutral value-based
payment modifier which CMS does not have
the capability to implement and places the
provision on an unrealistic and unachievable
timeline;

Requirement that physicians pay an appli-
cation fee to cover a background check for
participation in Medicare despite already
being obligated to meet considerable require-
ments of training, licensure, and board cer-
tification;

Relying solely on the limited recommenda-
tions of the United States Preventive Serv-
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ices Task Force (USPSTF) in determining a
minimum coverage standard for preventive
services and associated cost-sharing protec-
tions;

The so-called ‘‘non-discrimination in
health care’ provision that would create pa-
tient confusion over greatly differing levels
of education, skills and training among
health care professionals while inappropri-
ately interjecting civil rights concepts into
state scope of practice laws;

The absence of a permanent fix to Medi-
care’s broken physician payment system and
any meaningful proven medical liability re-
forms; and

The last-minute addition of the excise tax
on elective cosmetic medical procedures.
This tax discriminates against women and
the middle class. Experience at the state
level has demonstrated that it is a failed pol-
icy which will not result in the projected
revenue. Furthermore, this provision is arbi-
trary, difficult to administer, unfairly puts
the physician in the role of tax collector, and
raises serious patient confidentiality issues.

This bill goes a long way towards realizing
the goal of expanding health insurance cov-
erage and takes important steps to improve
quality and explore innovative systems for
health care delivery. Despite serious con-
cerns, there are several provisions in the Pa-
tient Protection and Affordable Care Act of
2009 that the surgical community supports,
strongly believes are in the best interest of
the surgical patients, and should be main-
tained in any final package. Specifically
these include: health insurance market re-
forms, including the elimination of coverage
denials based on preexisting medical condi-
tions and guaranteed availability and renew-
ability of Thealth insurance coverage;
strengthening patient access to emergency
and trauma care by ensuring the survival of
trauma centers, developing regionalized sys-
tems of care to optimize patient outcomes,
and improving emergency care for children;
well-designed clinical comparative effective-
ness research, conducted through an inde-
pendent institute and not used for deter-
mining medical necessity or making cov-
erage and payment decisions or rec-
ommendations; and the exclusion of
ultrasound from the increase in the utiliza-
tion rate for calculating the payment for im-
aging services.

Further, while redistribution of unused
residency positions to general surgery is a
positive step in addressing the predicted
shortage in the surgical workforce, we be-
lieve that the Senate should look more
broadly at the issue of limits on residency
positions for all specialties that work in the
surgical setting that are also facing severe
workforce problems.

Finally, we are pleased that you have ac-
cepted our suggestion and removed language
which would reduce payments to physicians
who are found to have the highest utilization
of resources—without regard to the acuity of
the patient’s physical condition or the com-
plexity of the care being provided. We thank
you for making this important change.

While we must oppose the Patient Protec-
tion and Affordable Care Act as currently
written, the surgical coalition is committed
to the passage of meaningful and comprehen-
sive health care reform that is in the best in-
terest of our patients. We are committed to
working with you to make critical changes
that are vital to ensuring that this legisla-
tion is based on sound policy, and that it will
have a long-term positive impact on patient
access to safe and effective high-quality sur-

gical care.
Sincerely,
American Academy of Facial Plastic and
Reconstructive  Surgery; American

Academy of Otolaryngology-Head and
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Neck Surgery; American Association of
Neurological Surgeons; American Asso-
ciation of Orthopaedic Surgeons; Amer-
ican College of Obstetricians and Gyne-
cologists; American College of Osteo-
pathic Surgeons; American College of
Surgeons; American Osteopathic Acad-
emy of Orthopedics; American Society
of Anesthesiologists; American Society
of Breast Surgeons.

American Society of Cataract and Re-
fractive Surgery; American Society of
Colon and Rectal Surgeons; American
Society for Metabolic & Bariatric Sur-
gery; American Society of Plastic Sur-
geons; American Urological Associa-
tion; Congress of Neurological Sur-
geons; Society for Vascular Surgery;
Society of American Gastrointestinal
and Endoscopic Surgeons; Society of
Gynecologic Oncologists.

DECEMBER 7, 2009.
Hon. HARRY REID,
Majority Leader, U.S. Senate,
Washington, DC.

DEAR SENATOR REID: The undersigned state
and national specialty medical societies are
writing you on behalf of more than 92,000
physicians in opposition to passage of the
‘“Patient Protection and Affordable Care
Act” (H.R. 3590) and to urge you to draft a
more targeted bill that will reform the coun-
try’s flawed system for financing healthcare,
while preserving the best healthcare in the
world. While continuance of the status quo is
not acceptable, the shifting to the federal
government of so much control over medical
decisions is not justified. We are therefore
united in our resolve to achieve health sys-
tem reform that empowers patients and pre-
serves the practice of medicine—without cre-
ating a huge government bureaucracy.

H.R. 3590 creates a number of problematic
provisions, including:

The bill undermines the patient-physician
relationship and empowers the federal gov-
ernment with even greater authority. Under
the bill, (1) employers would be required to
provide health insurance or face financial
penalties; (2) health insurance packages with
government prescribed benefits will be man-
datory; (3) doctors would be forced to partici-
pate in the flawed Physician Quality Report-
ing Initiative (PQRI) or face penalties for
nonparticipation; and (4) physicians would
have to comply with extensive new reporting
requirements related to quality improve-
ment, case management, care coordination,
chronic disease management, and use of
health information technology.

The bill is unsustainable from a financial
standpoint. It significantly expands Med-
icaid eligibility, shifting healthcare costs to
physicians who are paid below the cost of de-
livering care and to the states that are al-
ready operating under severe budget con-
straints. It also postpones the start of sub-
sidies for the uninsured long after the gov-
ernment levies new user fees and new taxes
to cover expanded coverage and benefits.
This ‘‘back-loading’ of new spending makes
the long-term costs appear deceptively low.

The government-run community health in-
surance option eventually will lead to a sin-
gle-payer, government run healthcare sys-
tem. Despite the state opt-out provision, the
community health insurance option contains
the same liabilities (i.e., government-run
healthcare) as the public option that was
passed by the House of Representatives.
Such a system will ultimately limit patient
choice and put the government between the
doctor and the patient, interfering with pa-
tient care decisions.

Largely unchecked by Congress or the
courts, the federal government would have
unprecedented authority to change the Medi-
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care program through the new Independent
Medicare Advisory Board and the new Center
for Medicare & Medicaid Innovation. Specifi-
cally, these entities could arbitrarily reduce
payments to physicians for valuable, life-
saving care for elderly patients, reducing
treatment options in a dramatic way.

The bill is devoid of real medical liability
reform measures that reduce costs in proven
demonstrable ways. Instead, it contains a
‘‘Sense of the Senate’ encouraging states to
develop and test alternatives to the current
civil litigation system as a way of addressing
the medical liability problem. Given the fact
that costs remain a significant concern, Con-
gress should enact reasonable measures to
reduce costs. The Congressional Budget Of-
fice (CBO) recently confirmed that enacting
a comprehensive set of tort reforms will save
the federal government $54 billion over 10
years. These savings could help offset in-
creased health insurance premiums (which,
according to the CBO, are expected to in-
crease under the bill) or other costs of the
bill.

The temporary one-year SGR ‘‘patch’ to
replace the 21.2 percent payment cut in 2010
with a 0.5 percent payment increase fails to
address the serious underlying problems with
the current Medicare physician payment sys-
tem and compounds the accumulated SGR
debt, causing payment cuts of nearly 25 per-
cent in 2011. The CBO has confirmed that a
significant reduction in physicians’ Medicare
payments will reduce beneficiaries’ access to
services.

The excise tax on elective cosmetic med-
ical procedures in the bill will not produce
the revenue projected. Experience at the
state level has demonstrated that this is a
failed policy. In addition, this provision is
arbitrary, difficult to administer, unfairly
puts the physician in the role of tax col-
lector, and raises serious patient confiden-
tiality issues. Physicians strongly oppose
the use of provider taxes or fees of any kind
to fund healthcare programs or to finance
health system reform.

Our concerns about this legislation also ex-
tend to what is not in the bill. The right to
privately contract is a touchstone of Amer-
ican freedom and liberty. Patients should
have the right to choose their doctor and
enter into agreements for the fees for those
services without penalty. Current Medicare
patients are denied that right. By guaran-
teeing all patients the right to privately con-
tract with their physicians, without penalty,
patients will have greater access to physi-
cians and the government will have budget
certainty. Nothing in the Patient Protection
and Affordable Care Act addresses these fun-
damental tenets, which we believe are essen-
tial components of real health system re-
form.

Senator Reid, we are at a critical moment
in history. America’s physicians deliver the
best medical care in the world, yet the sys-
tems that have been developed to finance the
delivery of that care to patients have failed.
With congressional action upon us, we are at
a crossroads. One path accepts as ‘‘nec-
essary’’ a substantial increase in federal gov-
ernment control over how medical care is de-
livered and financed. We believe the better
path is one that allows patients and physi-
cians to take a more direct role in their
healthcare decisions. By encouraging pa-
tients to own their health insurance policies
and by allowing them to freely exercise their
right to privately contract with the physi-
cian of their choice, healthcare decisions
will be made by patients and physicians and
not by the government or other third party
payers.

We urge you to slow down, take a step
back, and change the direction of current re-
form efforts so we get it right for our pa-
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tients and our profession. We have a pre-
scription for reform that will work for all
Americans, and we are happy to share these
solutions with you to improve our nation’s
healthcare system.

Thank you for considering our views.

Sincerely,

Medical Association of the State of Ala-
bama, Medical Society of Delaware,
Medical Society of the District of Co-
lumbia, Florida Medical Association,
Medical Association of Georgia, Kansas
Medical Society, Louisiana State Med-
ical Society, Missouri State Medical
Association, Nebraska Medical Asso-
ciation, Medical Society of New Jersey,
South Carolina Medical Association,
American Academy of Cosmetic Sur-
gery, American Academy of Facial
Plastic and Reconstructive Surgery,
American Association of Neurological
Surgeons, American Society of Breast
Surgeons, American Society of General
Surgeons, Congress of Neurological
Surgeons.

Past Presidents of the American Medical
Association: Daniel H. Johnson, Jr.,
MD, AMA President 1996-1997; Donald
J. Palmisano, MD, JD, FACS, AMA
President 2003-2004; William G. Plested,
IIT, MD, FACS, AMA President 2006—
2007

Mr. McCCAIN. Mr. President, I thank
the Senator from Montana for his cour-
tesy.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. BAUCUS. Mr. President, I must
say, some of the debate on the other
side of the aisle is a little surreal. They
say they want to move ahead, and then
they refuse to enter into any reason-
able time agreement to consider a nec-
essary appropriations measure. I find it
very impressive—I am very impressed—
how the minority can maintain both
that they want to move more quickly
and not move at all—surreal.

I wish to also explain, despite what
the claims on the other side are, that
we have attempted mightily to work
together on both sides of the aisle to
get health care reform passed. They
claim it is all one-party rule. Nothing
could be further from the truth. Let me
explain why.

When we began this effort over a year
ago, we had many hearings. In fact,
last year I think I had 10 hearings in
the Finance Committee on health care
reform to educate ourselves because we
knew health care reform was going to
be a big issue in the year 2009. So, in
2008, we had many Finance Committee
hearings on all different aspects of
health care. How does our system
work? How do parts fit together? How
does this all work? We were there to
educate ourselves. We did not have a
political ax to grind. We were not try-
ing to make points. We got the experts
in and asked: How does it work? How
do the different parts of our system
work together?

Then we issued a white paper. It was
in November of last year. It was basi-
cally a call to action, which is what we
called it. It was about an 80-, 90-page
paper. It was a statement of the health
care options: delivery system reforms,
various ways to get increased health
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care coverage, various ways to help
with insurance market reform—lots of
different provisions.

I might say, casting all modesty to
the wind, that white paper, that call to
action, back in November of 2008, is
probably the basis and springboard
from which most of the ideas we have
been debating, both in the House and in
the Senate and on both sides of the
aisle, come from. They basically come
from there.

I might say, it has all been totally
transparent. It is all on the Internet. It
has all been open for everybody. Repub-
licans and Democrats participated
fully. First was the Library of Congress
all-day session, both sides fully—that
was over a year ago.

Since then, in 2009, this year, we have
had a countless number—in the Fi-
nance Committee—of what we call
roundtables, a countless number of
walk-throughs, a countless number of
hearings on all the various aspects of
health care reform—bipartisan, fully
open.

Also, I instituted something else
here; that is, we got to the point where
we finally got to the markup, and we
put the marked up bill on the Internet,
again, so everybody sees everything.
We also made sure all amendments
were on the Internet and fully debated
by both sides—totally open, totally
transparent. I prided myself on doing
that.

In fact, one very well-known health
journalist who works for a very major
paper walked up to me and said: MAX,
is this a new way of doing things?
Maybe you started something, MAX, in
being so transparent and working so
much together. Do you think this is
the model for the future? I said: I don’t
know. But it impressed him how much
we tried to work together and did work
together with people on both sides of
the aisle.

I cannot think of a more comprehen-
sive, more transparent, more bipar-
tisan effort than this.

So what happened? Well, the HELP
Committee had their version passed. So
we in the Finance Committee worked
on ours. To move the ball, I shifted it
to another group—we called it the
Gang of 6; three Republicans, three
Democrats—to try to get a core provi-
sion together that we could take to the
full committee.

We had a countless number of meet-
ings. I have forgotten the number of
days we met—I think in the nature of
30 or 40 meetings and close to 100 hours
and with Republicans and Democrats
to and fro. Guess what. It was very,
very constructive. I wish the American
public could have been an eye on the
wall at those meetings and watched
these meetings proceed. There were
very good questions asked by Senators
on both sides, Republicans and Demo-
crats.

I highly compliment my friend from
Wyoming, Senator ENZzI. I highly com-
pliment my friend from Maine, Senator
SNOWE. I highly compliment everybody
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who was there. They asked very good
questions—and Senator GRASSLEY, of
course, he is the ranking member of
the Finance Committee; and the same
on the Democratic side—in an effort to
try to find a good, solid health care re-
form bill.

Well, we kept working—bipartisan—
working together for days, days, hours,
hours. Then, unfortunately, we got to
the point where—I am just calling it as
I see it; one of my failings is I am too
honest about things—and the Repub-
licans started to walk away. They
pulled away from the table. They had
to leave.

I ask you, why? Why did that hap-
pen? The answer—to be totally fair and
above board—is because their leader-
ship asked them to. Their leadership
asked them to become disengaged from
the process. I know that to be a fact.
Why did their leadership ask Repub-
licans to leave and become disengaged
from the process? To be totally candid,
it is because they wanted to score po-
litical points by just attacking this
bill. They were not here to help be con-
structive, to find some bipartisan solu-
tion. They were for a while. Then,
when the rubber started to meet the
road, when it came time to try to make
some decisions, they left and began to
attack.

I think a big, unfortunate -cir-
cumstance in all this—we are going to
pass health care reform. It is going to
pass. It is going to do wonders for the
American people. We are going to dra-
matically reform the health insurance
market. People are going to have
health insurance they do not now have.
We are going to help put in place deliv-
ery system reforms. That is just a
fancy term for saying changing the
way we reimburse hospitals and doc-
tors in a very positive way, so we are
focusing more on quality and less on
quantity and volume. This bill is going
to pass. It is going to be a very good
bill when it finally does pass and peo-
ple understand it.

But the unfortunate part is this: It is
unfortunate, in my judgment, that the
other side pursued a strategy of just
saying no, just saying no, and attack,
attack, attack. That is basically what
we have heard here in the last several
weeks, instead of coming up with a
comprehensive alternative, instead of
coming up with a comprehensive alter-
native health care reform package.
Then it would have been wonderful if
we had an honest-to-goodness, solid de-
bate on the pros and cons of each side,
the merits of each side, a constructive
dialog, pursuit, inquiry, focus on which
portions of this should be put in the
bill and which should not. But that did
not happen. We did not have this con-
structive alternative provision pre-
sented to us. We had no provision pre-
sented to us—and by ‘‘to us,” I mean
the American public—so we could de-
bate here. But, rather, they just said
no.

We have worked as hard as we could
to be bipartisan. But to be honest and
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candid about it, the other side walked
away. They walked away, and I think
it is very unfortunate that happened.

Mr. President, I yield 5 minutes to
the Senator from Massachusetts, Mr.
KIRK.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KIRK. Mr. President, before I say
anything else, I wish to, once again,
commend the Senator from Montana
for his leadership on this historic piece
of legislation. It is going to have an
impact on people more widely and
broadly than our Social Security sys-
tem, and this will be as important a do-
mestic piece of legislation as that.
Every American who looks forward to
their golden years knows what Social
Security means.

The Senator from Montana has quite
correctly mentioned how this legisla-
tion will have an impact on people’s
lives. I have only been in the Senate a
short period of time, but I cannot tell
you the numbers of constituents who
have communicated with me about
their situation in the Commonwealth
of Massachusetts; whereas, in 2006,
Massachusetts enacted health care re-
form, many of the aspects of that legis-
lation are contained in the bill we are
debating.

For the record, today the Boston
Globe published a story indicating that
more than 96 percent of the State’s
adult taxpayers had health insurance
in 2008. This is close to universal cov-
erage, and I am sure, before too long,
we will be able to say we hit the 100-
percent mark.

This is providing affordable insur-
ance to people who otherwise would
never have had it. When the Senator
from Montana talked about how this
bill would impact people’s lives, I am
going to tell you a story that was told
to me by a family who had a situation.
I will call them Daniel and Brenda.
Those are their names.

They had been living without health
insurance for years. In fact, Brenda
said she could barely remember when
they had last gone to the doctor be-
cause they did not have health insur-
ance. But she learned about our Health
Care for All on the Helpline that is in
existence in Massachusetts from a
close friend. Soon after she contacted
it, her husband was diagnosed with a
serious heart condition. With the indis-
pensable assistance of the Helpline, her
family was able to enroll in coverage
they could afford.

Brenda’s husband Daniel had started
to feel constant fatigue. He never
imagined that someday he would need
to have a strong supporting device in-
serted in his heart. Brenda said they
truly appreciated all the assistance
given to them through the Helpline.
But there is more.

Brenda and Daniel recently welcomed
a new addition to their family. Unfor-
tunately, their son was born with res-
piratory problems and had to stay in
the intensive care unit for 7 days im-
mediately after his birth. Brenda told
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us she had a hard time leaving the hos-
pital without her newborn son in her
arms. But she could also take comfort
in being surrounded by top medical
professionals who were dedicated to
caring for her son. Here is what she
wrote:

Health Care for All has been such a gift to
our lives. First, my husband had no idea of
the seriousness of his health issue. If it
wasn’t for our eligibility with the [State’s
new health care reform] programs, we would
probably have found out about his heart dis-
ease too late. And right after came the unex-
pected surprise of having my son in neonatal
care for a week. Both of these situations
were hard to go through just emotionally.
We just couldn’t imagine how it could have
been hard financially speaking. That’s why,
and for many other reasons, we are just so
amazed to be Massachusetts residents and
count on the tremendous support we have
been receiving from the Helpline counselors.

This is just one example of countless
families I have heard from in Massa-
chusetts.

It clearly shows how important it is
to pass national health care reform and
enable all Americans to have the qual-
ity, affordable health care that Brenda,
Daniel, and their son were able to have.

So I wanted to bring to the attention
of our colleagues in the Senate a real
life story of what health care reform
can mean and what will be great relief
for the financial and health security to
American families when we enact this
legislation.

I ask unanimous consent that the
Boston Globe article I mentioned be
printed in the CONGRESSIONAL RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Boston Globe, Dec. 10, 2009]
FEWER TAXPAYERS ARE PENALIZED FOR NOT
HAVING HEALTH COVERAGE
(By Elizabeth Cooney)

Fewer Massachusetts taxpayers were pe-
nalized for lacking required health insurance
last year than were fined in 2007, the state
said yesterday in a report reflecting the sec-
ond year that residents had to report on
their tax returns whether they were covered
under the state’s near-universal-coverage
mandate.

More than 96 percent, or 3.8 million, of the
state’s 3.95 million adult taxpayers said they
had health insurance for at least part of 2008,
according to the state Department of Rev-
enue, and 3.65 million had coverage for the
entire year.

About 45,000 tax filers did not have health
insurance, although they were classified as
able to afford it under state guidelines. They
paid a penalty of up to $76 for each month
they went without coverage, depending on a
sliding scale matched to their income. An-
other 8,000 successfully appealed their pen-
alties, based on hardship, to the Common-
wealth Health Insurance Connector Author-
ity.

In 2007, when 95 percent of tax filers said
they were insured, more people were fined:
60,000 people lost their personal exemption,
about $219 for an individual, for not having
health insurance that year.

“This report gives us yet another data
point demonstrating the continued success
of health reform with exceptionally high
rates of insurance and a smooth system for
the mandate in the Commonwealth,”
Lindsey Tucker, health reform policy man-
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ager at the advocacy group Health Care For
All, said in an e-mailed statement.

““The report also reminds us of one of the
major gaps in our reform: the thousands of
residents unable to purchase insurance due
to its lack of affordability,” she said. ‘“We
must continue to search for ways to keep
quality coverage affordable for all our resi-
dents.”

The penalty, which is pegged to one half
the cost of the lowest premium offered by
the Commonwealth Connector, went up to a
maximum of $89 a month for 2009, and the
Revenue Department has proposed raising it
to $93 in 2010.

People who are deemed unable to afford in-
surance are not penalized, and those who
have a lapse of up to three months in their
coverage are also not subject to the penalty.

The high percentage of tax filers reporting
they have insurance fits with other state re-
ports saying that 97 percent of all residents
have coverage, Navjeet K. Bal, commissioner
of the Department of Revenue, said in an
interview.

“From 2007 to 2008, we did not see a real
drop in health insurance,” she said. ‘“‘Even
with the economic turmoil that started in
[fall] 2008, people still had health insurance.
A year from now, we’ll see.”’

Mr. KIRK. Mr. President, I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. CASEY. Mr. President, I rise this
afternoon to speak on two subjects as
part of our health care debate. The
first is what happens to our children.
We have had an opportunity over the
last couple of weeks, and will continue
to have a full debate about so many as-
pects of this legislation. When it comes
to the question of what happens to our
children—and I speak of in this case
poor children and special needs chil-
dren—I have said from the beginning of
this debate and even before the debate
began many months ago that the
standard ought to be four words: No
child worse off. It is a very simple
standard. I think it is a standard we
can meet and I believe it is a standard
we should meet for the most vulnerable
children in America—those who happen
to be poor or suffer from or are bur-
dened by special needs, both the impact
on that child, that individual life, as
well as the impact on his or her family.

The good news is that over the last
couple of years, we have gotten it right
with regard to children’s health insur-
ance, a program I am proud to say had
a good bit of its foundation and its ori-
gins in Pennsylvania. It became a na-
tional effort in 1997 when President
Clinton signed the legislation. We have
had, frankly, a lot of bipartisan sup-
port for this program over many years,
although we had less bipartisan sup-
port when it was reauthorized this past
yvear when President Obama signed it
into law.

Here is what it means. The Children’s
Health Insurance Program, known by
the acronym CHIP, has provided mil-
lions of children with health insurance
coverage they would never have absent
that program. We don’t know the exact
number as we speak today, but we are
at a point now where we have in the
range of 7 million or more children
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covered. Over the next couple of years,
we will have 14 million American chil-
dren covered. That is an enormous
achievement, but more important than
any kind of legislative achievement, it
will mean that 14 million children or
their families won’t have to worry
about whether they get quality health
care.

In the first year of a child’s life, the
experts tell us they should get to the
doctor at least six times for a so-called
well child visit. A Children’s Health In-
surance Program in America ensures
these children receive many benefits,
including dental, immunization, and
preventive care. But the fact I always
point to is that for six times in the
first year of a child’s life, he or she will
get to see a doctor because they are in
the CHIP program, and that has an
enormous impact for that one life, for
that one family, but I would argue—
and I think the evidence is irref-
utable—it will have a positive impact
on all of our lives, because of the im-
pact of millions of children getting
that kind of help in the early years of
their life.

We know this program works. The
Children’s Health Insurance Program
works. That is an understatement. It
works well.

What we are worried about, though—
what I am worried about—is that there
have been people in Washington who
have advocated putting the Children’s
Health Insurance Program in the new
insurance exchange. The exchange is
going to be a very positive develop-
ment for our health care system and
for adults, but I would argue strongly
and vigorously that it is not good for
kids. So we are going to be debating
that maybe in a couple of years, but we
want to make sure as we debate that
question that we have as much evi-
dence to show that and put forth the
reasons why the Children’s Health In-
surance Program should not—should
not—Dbe part of the exchange.

In terms of why we say that, the re-
search on this question is indisputable.
The director of CBO, the Congressional
Budget Office, Doug Elmendorf—and
we know a lot about CBO. They make
determinations about this bill and
about costs. CBO has said that children
will have better benefits and more cost
savings in CHIP than they will in the
exchange.

Yesterday, an organization many
people here know as First Focus re-
leased a white paper which compared
Children’s Health Insurance coverage
versus coverage those children would
get in the exchange. Here are some of
the results of that research paper.

No. 1, the question of children’s cov-
erage from 2009 through 2013:

If health reform were to repeal CHIP in
2013, States would not invest in improving
coverage for those children when those very
efforts will be dismantled just a few years
later.

It stands to reason. Why would a
State go forward to strengthen a pro-
gram they know is going to change as
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a matter of Federal policy a couple of
years later?

The increased coverage of 4 million chil-
dren that is expected from passing Children’s
Health Insurance legislation earlier this year
would be largely lost.

That whole effort that took years—
years—and two Presidential vetoes, be-
fore President Obama became Presi-
dent, to get to continue the CHIP pro-
gram and expand.

No. 2, First Focus, another one of
their conclusions:

Children in most State Children’s Health
Insurance Plans receive coverage for all ap-
proved vaccinations, dental care and well-
baby and well-child visits. This level of bene-
fits stand in contrast to private plans, like
those in the exchanges.

What is good for an adult may not be
good for a child. Children are not small
adults as so many advocates have said
over and over. But the level of benefits
that children get in CHIP stands in
contrast to the provisions in private
plans such as those in the exchange
which often impose limits that are par-
ticularly harmful to low-income chil-
dren and children with special needs.

That is conclusion No. 2 by First
Focus.

Conclusion No. 3 is the following:

An actuarial study—

A recent study—
finds that children moved from CHIP to the
exchange plans would dramatically increase
out-of-pocket costs for those kids. Out-of-
pocket costs for a child living in a family
earning 225 percent of the Federal poverty
level would increase by 1,100 percent—

not 1,100 dollars, but 1,100 percent—
if the Senate were to join the House in re-
pealing Children’s Health Insurance Pro-
gram.

This is another reason why it is a bad
idea. We want to make sure this pro-
gram is strong. We know it works. We
also don’t want to exponentially, radi-
cally increase out-of-pocket costs.

Conclusion No. 4, premiums:

Because Children’s Health Insurance keeps
premiums and other out-of-pocket costs for
children at low levels, the cost of health in-
surance exchange plans will be many times
higher than that, even for just covering chil-
dren.

An increase in premiums will lead to
a number of children currently enrolled
in CHIP to lose coverage—to lose cov-
erage—according to the Congressional
Budget Office.

No. b, reason to do the right thing,
access to pediatric providers:

Children’s Health Insurance plans specifi-
cally focus on the unique health care needs
of children, which is not the case in the pro-
posed exchanges. The recent Children’s
Health Insurance reauthorization—

For those who watch these Senate
debates, we use words such as ‘‘reau-
thorization.” My simple way of saying
that is we do it again. We take an ex-
isting program, evaluate it, see if it is
working, and keep doing it. That is
what reauthorization is all about. But
we did that earlier in the year, thank
goodness, for children’s health insur-
ance.
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The recent effort to continue CHIP
included improvements to pediatric-
specific quality measures that may get
lost in the conversion of CHIP as a
stand-alone program put into the ex-
change. We don’t want to do that for
kids. We want to make sure every pedi-
atric-specific quality measure that we
have in place now, all of these years
later, is maintained. We don’t want to
injure that. We don’t want to cut that
back.

Finally, in terms of another item on
the list of reasons, guarantee to care:

In exchange plans, some children currently
eligible for the Children’s Health Insurance
Program may be barred—may be barred—
from receiving subsidies for coverage due to
the cost of employer-sponsored plans.

Once again, what is good for an adult
may not be good for our kids. We have
to watch this.

Moreover, the families that are eligible for
subsidies and coverage through exchange
plans may find coverage so unaffordable that
they are left without insurance entirely.

So we don’t want to send a family
into the exchange who is trying to get
insurance for themselves and their kids
and find out that they can’t cover their
kids because it costs too much. We
have an existing, stand-alone Chil-
dren’s Health Insurance Program that
we know works.

This amendment I filed for this de-
bate on health care—the children’s
health insurance amendment to guar-
antee that we keep it strong, strength-
en it and continue it—the Children’s
Health Insurance Program has the sup-
port of over 500 national and State or-
ganizations that focus on children’s
health, health policy generally, social
workers, children’s mental health ad-
vocates, school educators, health plans
in particular, faith groups across the
country, and more. These 500 national
and State organizations speak volumes
about why this amendment is so impor-
tant. We must strengthen and ensure
the continuity of CHIP in this health
care reform bill. That is what our
amendment is all about.

Mr. President, I ask unanimous con-
sent to hae printed in the RECORD a let-
ter addressed to me, dated December 9,
from more than 500 organizations.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DECEMBER 9, 2009.
Hon. ROBERT P. CASEY, JR.,
U.S. Senate,
Washington, DC.

DEAR SENATOR CASEY: As organizations
committed to ensuring that all of our na-
tion’s children get the health coverage they
need and deserve, we are writing to thank
you for your commitment to making chil-
dren an important priority by filing Amend-
ment #2790 to the Patient Protection and Af-
fordable Care Act (H.R. 3590). Your amend-
ment builds on the provisions of the under-
lying bill, continuing to protect and improve
the country’s successful Children’s Health
Insurance Program (CHIP) and ensuring that
no child ends up worse off as a result of
health reform. We applaud your leadership.

America’s children have a lot at stake in
health reform. More than eight million chil-
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dren remain uninsured, and more are losing
employer-sponsored coverage daily. Families
are just one playground accident away from
medical bankruptcy. Each day a child is un-
insured is a lost opportunity to strengthen
our next generation, America’s future. Your
amendment goes a long way toward pro-
tecting and improving coverage for millions
of children in low-income working families
across the nation by:

Providing full funding for CHIP through
2019;

Maintaining current CHIP eligibility
through 2013, and setting a floor for income
eligibility for children in all states at 250
percent of poverty (8$55,1256 for a family of
four) beginning in 2014;

Streamlining enrollment procedures mak-
ing it easier for children to get coverage and
keep it;

Ensuring that coverage for children re-
mains affordable;

Guaranteeing all children in CHIP the
comprehensive care they need from head to
toe; and

Requiring an HHS report in 2016 that will
compare coverage for children in CHIP with
coverage for children in the new Health In-
surance Exchange and if coverage (including
benefits, cost-sharing, premiums, and other
features) is comparable or better, children
can be transitioned from CHIP into the Ex-
change in 2019.

Our nation has made great strides over the
last decade in securing health coverage for
low-income children of working families. We
must now seize this historic opportunity to
build on the success of prior efforts and the
bipartisan CHIP program, and ensure that
children will be better off, not worse off, as
a result of health reform. Your amendment
will do just that.

We offer our strong support for your CHIP
Amendment (#2790). We stand ready to work
with you and your Senate colleagues to
achieve our common goal of reforming our
nation’s health care system and ensuring
that all children, indeed everyone in Amer-
ica, have access to the health coverage they
need and deserve.

Sincerely,
National Organizations.

Mr. CASEY. Thank you very much. I
wish to inquire as to how much time I
have.

The PRESIDING OFFICER. There is
3% minutes remaining.

Mr. CASEY. I will move quickly.

The second part of my remarks fo-
cuses on pregnant and parenting teens
and women. We have an amendment
that focuses on a group of pregnant
women in America that we are not
doing enough about. Neither party, in
my judgment, is doing enough about
them, enough about help for those
women. I will come back to this maybe
later today. But it is vitally important,
whether we are Democrats, Repub-
licans, or Independents, but as Ameri-
cans, that we give integrity and mean-
ing to the sentiment that is often ex-
pressed that we care about pregnant
women, that we care about a teen
mother who decides to bear a child,
that we are going to help her through
if she makes that decision.

If a woman on a college campus be-
comes pregnant and decides to have
that child, we want to give her all the
help we can. If a woman is a victim of
domestic violence or other sexual vio-
lence or stalking, and through all of
the horrific nightmare of that violence,
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she determines that she is going to go
through with a pregnancy and have a
child, that we help her in the midst of
that darkness, that we give her some
light in that darkness. What we don’t
want to have is women who are decid-
ing to bear a child who feel all alone,
who have to walk that path all by
themselves.

That is what this amendment is
about. I will return to it later today.

With that, Mr. President, I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that we be able
to go into a colloquy for the next half
hour.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. HUTCHISON. Mr. President, I
rise today to talk about the taxes that
are in this bill—taxes that are imposed
in 3 weeks—not 3 weeks from 6 months
from now, not 3 weeks from 2014, but 3
weeks from now, January 1, 2010. Three
weeks from now, on January 1, 2010, we
are going to see the taxes in this bill
start.

I know people are saying: Wait a
minute. This bill doesn’t take effect
until 2014. That is what we have been
talking about. It is what we have been
hearing. But, no, the tax part starts in
3 weeks—January of 2010.

I have partnered with Senator
THUNE, who has been working on this
problem, and Senator GRASSLEY and
Senator HATCH and many others who
will be speaking today.

I see my colleagues from Florida, Ne-
braska, Wyoming, as well as my col-
league, Senator CRAPO, from Idaho, all
of whom—Senator CRAPO, of course, is
waiting for a vote on his amendment,
which would stop the taxes on every-
one who makes $200,000 or less.

We are talking about the taxes be-
cause it is such a huge issue. Here is
what is going to happen with the taxes
in the bill that start in 3 weeks. Ameri-
cans will pay more in insurance pre-
miums. Americans will pay more in
prescription drugs. Americans will pay
more for medical equipment. Let’s
walk through those taxes.

In a few weeks, in January of 2010,
this will begin: $22 billion in taxes on
prescription drug manufacturers; $19
billion in taxes on medical device man-
ufacturers; $60 billion in taxes on in-
surance companies. That is around $100
billion, which starts in 3 weeks. Then,
in 2013, the taxes on high-benefit plans
take effect. That is $150 billion in
taxes. So for every union member who
has a good plan that gives them the
benefits they have negotiated for over
the years, those taxes come in at 40
percent of the benefits. That starts in
2013.

You are still saying: Wait a minute.
I thought the bill started in 2014—and
that is right. But the taxes start in 3
weeks, and they keep right on going. In
2013, the high-benefit plans start get-
ting a 40-percent excise tax.
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Mr. President, when the $100 billion
in taxes start in 3 weeks on drug manu-
facturers, medical device manufactur-
ers, and insurance companies, what
happens? Premiums go up imme-
diately, prescription drug prices go up
immediately, and the medical devices—
hearing aids and things people need for
medical treatments—go up imme-
diately.

We have been talking about health
care reform and the need for it, and the
need to make history. Yet the reform
we are going to see go into effect right
away is huge tax increases. I am here
with many colleagues, who are so con-
cerned about this for their constitu-
ents.

I ask the Senator from Wyoming,
who is one of the two physicians in the
Senate—he has been so active in this
area. When the taxes go up on our in-
surance premiums, our prescription
drugs, and our medical equipment, I
ask the Senator from Wyoming, as a
physician, what does he think is going
to happen to the cost of health care.

Mr. BARRASSO. Mr. President, I
have great concern about the cost of
health care for American families. We
see it with our seniors certainly, as
they will be seeing Medicare cuts. In
this bill, there is $464 billion in Medi-
care cuts, but there are taxes that are
going to go up, which will impact all of
the people in this country.

I remember a promise the President
made. He said his plan would not raise
taxes one penny. He went on to say:
not your income taxes, payroll taxes,
capital gains taxes—any of your taxes.

We are seeing that taxes are going
up, and in a way that is basically—you
hate to say it, but it is a gimmick in
this bill, where they are going to col-
lect taxes for 10 years but only give
benefits for 6, and it is the last 6 years.

As my colleague from Texas said,
they are going to start collecting
taxes—today is December 10—on the
31st of this month, 21 days from now,
but the services would not be given for
4 years. That is how they get the num-
ber under $1 trillion, and it is at a time
when the President makes a statement
that this would not add a penny or a
dime to the deficit. Eighty percent of
the American people don’t believe it
because they know what is in front of
them. They know what it is like to live
their own lives. Is this what the Sen-
ator from Texas is seeing as well?

Mrs. HUTCHISON. The President
said, in his address to the joint session
of Congress, that this bill had to come
in at a cost of no more than $900 bil-
lion. So the CBO scored the bill at $847
billion. But the Senator from Wyoming
has brought up a point that is because
they started scoring the bill in 2010,
but the services in the bill don’t start
until 2014.

If you take the years from 2010 to
2019, it probably comes in at $847 bil-
lion. But if you start when the spend-
ing starts and go to 2023, the cost is $2.5
trillion.

I just ask the Senator from Nebraska
if his constituents are hearing of this
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$2.5 trillion cost, with one-quarter of it
coming from Medicare cuts and about
one-quarter of it in new taxes that
start next week. What does the Senator
from Nebraska say about this?

Mr. JOHANNS. Mr. President, the
citizens from Nebraska are absolutely
on to this gimmick. They know it is a
gimmick. Here is what I tell the Sen-
ator from Texas: I had an opportunity,
as she knows, to be their Governor for
6 years. Every year, I had to walk in
front of the unicameral—our one-house
system—and give a state of the State
address and lay out a budget plan. If I
had walked into that chamber with a
budget plan with these kinds of gim-
micks, they would have been rolling in
the aisles laughing at me, literally.
They would have been rolling in the
aisles.

I always did a State fly-around,
where I visited the communities and
talked about my budget vision and my
legislative package, et cetera. The peo-
ple of Nebraska would have run me out
of the State had I tried to balance the
State budget based upon this kind of
gimmicky approach.

The Senator has absolutely hit the
nail on the head. What we have here is
a situation where those who wrote this
bill—as we all know, it was written be-
hind closed doors and nobody Kknew
what the bill was until a few weeks
ago—but those who wrote the bill said:
Oh my goodness, the President has said
we have to bring this bill in under $900
billion. That is what he said. How are
we going to get that accomplished? So
they used gimmicks. They uploaded
the bill, front-end loaded the bill on
the revenues, so that starts right away.
Then the benefits don’t start for 3 or 4
years. So it is magic; we have made the
bill come in under $900 billion.

Let me offer this thought: Who loses
on this crazy accounting gimmick? Do
you know who loses? The constituents
we represent in the United States—not
just in Nebraska. They are going to
pay the taxes. They are not going to
see the benefits. It is like buying a car
and paying on it for 4 years but not
getting the car for 4 years. They are
going to pay on it.

Sadly, and most concerning to me, is
that this gimmickry is going to be
passed on to the next generation be-
cause, when it doesn’t work, somebody
has to pick up the bill. The full cost of
this bill, we have come to recognize, is
$2.5 trillion. This bill doesn’t fit to-
gether. It doesn’t pass the smell test,
as we say back home in Nebraska.

My hope is that sanity will revisit
what we are doing and people will say:
Time out. We can’t ask the American
people to go along with this. We have
to call a timeout and get this right.

Mrs. HUTCHISON. I thank the Sen-
ator from Nebraska. I think having
been a former Governor, his view is es-
pecially important. What we have
heard through the grapevine—we
haven’t seen any new proposals, but we
heard there is going to be an expansion
of Medicare and an expansion of Med-
icaid. Medicaid, in particular, is going
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to be very costly to States because
they have a matching requirement for
Medicaid. Many Governors are con-
cerned about that.

I know the former Governor of Ne-
braska, in his background, realizes
that is one of the biggest issues in a
State’s budget.

I know the Senator from Florida also
has experience with being in a Gov-
ernor’s office, being a chief of staff for
a Governor. He has been very active,
especially because the population of
Florida has a very high rate of senior
citizens. The cuts in Medicare in the
bill are huge. He is on the Senate floor.
I am just wondering, when we are look-
ing at the cuts in Medicare and the
huge taxes, how that will impact the
State of Florida, and how he thinks we
are going to have to deal with that.

Mr. LEMIEUX. Mr. President, I
thank the Senator from Texas. This is
budget gimmickry. As the Senator
from Texas said, as a former chief of
staff who worked on trying to balance
the budget because our constitution in
Florida requires that, we try to figure
out how much revenue we have and
how much we can spend. If there were
not enough revenues, we either had to
cut spending or find a new source of
revenues. We could not engage in this
budget gimmickry.

If I may borrow an analogy from my
friend from Nebraska, this is like pay-
ing for a car for 4 years before you even
get to drive it. Imagine you are going
to make a substantial purchase—a
house or car—and they show you the
house, and they say here is your mort-
gage payment, and you will live in the
house for 10 years, but you will start
paying for it today. But you can’t
move in until 2014. That is what this
bill does.

In order to make this ‘‘budget neu-
tral,” we steal $% trillion from Medi-
care—health care for seniors, which
seniors have paid into—and we raise
taxes, which is going to increase, not
decrease, the cost of insurance. When
we tax pharmaceutical companies and
tax the providers of medical devices,
what happens? They pass those costs
right along to the citizens. Not only
are we stealing from Medicare, not
only are we raising taxes, which will be
passed on to the citizens, now we are
going to tell the States we are going to
increase Medicaid.

We are hearing about this secret deal
that has been put together behind
closed doors. My friends are in the
dark, and a lot of Democrats don’t
know what is going on either. They are
trying to figure out what the deal is.
The deal will put more of a burden on
the States.

I know my friend from Nebraska
knows this, being a former Governor.
The American people need to know,
when you increase Medicaid, the States
pay the vast majority of that; and be-
cause they have to balance their budg-
et, they will have to cut something
else. So they are going to have to cut
teachers or law enforcement. So we
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steal from seniors, steal from the
States, raise taxes, and we don’t cut
the cost of health care for most Ameri-
cans.

I am new to this Chamber, and per-
haps my friend from Idaho can help me
understand this. It doesn’t make a lot
of sense as to how we should proceed
with health care reform.

Mr. CRAPO. No, it does not. I appre-
ciate the comments of my colleague
from Florida, all my colleagues on the
Senate floor today.

As the Senator from Texas indicated,
one of the items of business before us
today is my motion to commit this bill
to the Finance Committee to take out
the taxes that the President pledged
would not be in there. The President
pledged that no one who makes less
than $250,000 as a family or $200,000 as
an individual will pay any taxes under
this bill. Yet in the very first 10 years,
there is almost $500 billion of those
taxes, a huge portion of which falls on
people who are in that category.

As has been indicated, the real imple-
mentation of the bill on the spending
side does not happen until 2014. If you
count the amount of taxes that start
when the spending starts, it is about
$1.2 trillion of new taxes. Really, the
only thing that is transparent—be-
cause this was all crafted behind closed
doors—the only thing that is trans-
parent is the gimmick.

The President said, as the Senator
from Texas pointed out, that he would
not let a bill come across his desk and
get a signature if it spent more than
$900 billion. First of all, you have to
say: Wow, why do we need almost $1
trillion of new spending? But when
they went behind closed doors and
came up with this bill, it turns out it
cost around $2 trillion or $2.5 trillion.

How did they make it meet the $900
billion test? They just said: Look, let’s
delay its implementation for long
enough that the number comes out to
under $900 billion. That happened to be
the year 2014. So if you don’t count the
first 4 years and only count 6 of the 10,
then in this budget window we are
working in you can get your number. It
is just remarkable.

Before I ask the Senator from South
Dakota about his perspective, because 1
know he is working with the Senator
from Texas on an amendment to try to
correct this gimmick, I would like to
respond to one quick point I know our
opposition on the other side has con-
tinued to make, and that is they actu-
ally say there are no tax increases in
the bill.

How do they say that? Here is the
way they say it. There are subsidies in
the bill that are provided to people
with low income who do not have ade-
quate access to insurance. Those sub-
sidies total about $400 billion in the bill
in the first 10 years, which is really
only 6. They count those subsidies as a
tax cut. The technical term given to
them is a ‘‘refundable tax credit,” al-
though $300 billion of those subsidies
do not go to taxpayers. The people who
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receive them do not have a tax liabil-
ity. But then they offset those sub-
sidies against the taxes the rest of
America will pay and say, therefore,
there are no taxes in the bill.

I think that is another form of gim-
mickry. I ask my colleague from South
Dakota what his perspective is on the
types of gimmicks we are seeing and
whether the American people should
insist that these kinds of things be re-
moved from the bill.

Mr. THUNE. I say to my colleague
from Idaho that I support his motion. I
hope we get a chance to vote on it. I
know right now they are scrambling to
find an alternative to put up so they
can have something on which to give
their side political cover because they
know the reason they are trying so
hard is because they know this raises
taxes. To say with a straight face this
does not raise taxes—the American
people get this. I think the gig is up.
They figured out there are huge Medi-
care cuts in this bill, huge tax in-
creases in this bill. And as the Senator
from Idaho pointed out, when they say
these refundable tax credits are going
to go back in the form of premium sub-
sidies and there are not that many peo-
ple who are going to pay, as he pointed
out, 73 percent of the people who will
get those premium subsidies are people
who do not have an income tax liabil-
ity already. Therefore, it is hard to say
you are going to reduce taxes on some-
body who does not have an income tax
liability.

More important than that, there are
still 42 million Americans with in-
comes under $200,000 a year, according
to the Joint Tax Committee, who are
going to see their taxes go up under
this bill. So you literally have millions
and millions of Americans under
$200,000 a year. And as the Senator
from Idaho mentioned, the President’s
promise was he would not raise taxes
on anybody earning under $250,000 a
year. This flatly contradicts that, flat-
ly violates that pledge. I cannot fath-
om anybody coming here with a
straight face and saying: Oh, yes, this
doesn’t raise taxes. Of course it raises
taxes.

What the Senator from Texas and I
intend to do on our motion—and I hope
we have a chance to vote on it and the
Senator’s motion—we will go back to
the committee and figure this out. We
want to offer a motion that we think
makes sense because it aligns and syn-
chronizes the dates of all this.

What has happened here, I would say,
in a very deceptive way, is they under-
stated the costs of the bill. My col-
leagues on the floor already alluded to
this. They tried to get it under $1 tril-
lion, and in attempt to get it under $1
trillion, they had to come up with
budget gimmicks.

To illustrate that with a bar chart,
we can see in the first 10 years of this
bill—starting today and going to 2019—
the spending in the early years does
not show up much. That is because
most of the spending gets put off until
January 1, 2014.
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So if we look at that first 10-year pe-
riod, the spending under the bill is less
than it will be when the bill is fully im-
plemented. When the bill is fully im-
plemented, looking at the years 2014 to
2023, it explodes the spending in the bill
from about $1 trillion over the first 10
years to $2.5 trillion over the 10 years
when it is fully implemented.

The reason they were able to do that
is because of this sort of smoke-and-
mirrors way of enacting the tax in-
creases immediately and delaying the
spending. The American people are
going to end up spending $71 billion in
tax increases out of their pockets, out
of the American taxpayers’ pockets,
about $600 per taxpayer, before they
ever see a benefit under this bill.

What the Senator from Texas, Mrs.
HUTCHISON, and I are offering is a mo-
tion that would delay the tax increases
until such time as the benefits begin.
That, to me, seems to be a fair way to
go about making public policy.

What they have done, in an effort to
obscure the overall cost of this bill, is
to say that 22 days from now, we are
going to raise your taxes. On January 1
of this year is when most of these
taxes—the taxes on prescription drugs,
taxes on medical devices, taxes on
health plans—all the taxes in the bill
begin to take effect January 1 of next
year. For 4 years, people will be paying
taxes out of their pockets. I might add,
because of the taxes that are going to
go on all the device manufacturers,
prescription drugs, and health plans,
they will get passed on in the form of
higher premiums. They are going to see
tax increases and premium increases
before they ever see a dollar of bene-
fits.

It is 1,483 days until the benefits
under this bill kick in. That is unfair.
It is unfair to the American taxpayer,
it is unfair to the American people, and
it is unfair to try to obscure and mask
the total cost of this bill and say we
are only spending $1 trillion on this bill
when we know full well when it is fully
implemented, the total cost of that is
$2.5 trillion.

I appreciate the discussion that is
being held here in pointing out the
smoke and mirrors, the sort of under-
handed way to try to shield the cost of
this bill but also to support the Sen-
ator from Idaho with his motion that
would commit this bill and get these
tax increases out of here because the
one thing small businesses are saying
right now is we want to invest, we
want to create jobs. But you cannot
raise taxes on small businesses when
you want them to create jobs. That is
what this bill does.

The National Federation of Inde-
pendent Business, the Chamber of Com-
merce, the National Association of
Wholesalers and Distributors—all the
major business organizations—have
come out opposed to this bill.

The National Federation of Inde-
pendent Business in a letter yesterday
said: We do not support policies that
increase the cost of doing business and
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that raise taxes. Clearly, that is what
this bill does.

Our motion is very simple; that is, it
simply delays tax increases until such
time as the benefits begin.

Mrs. HUTCHISON. I am very pleased
that the Senator from South Dakota
talked about what we are trying to do
because it is very simple. It is very
simple. The Hutchison-Thune motion
to commit says, if we do nothing else,
if we do nothing else in this bill, we
have to be fair and transparent with
the American people; that is, we do not
start the taxes, we do not start the in-
creases in premiums, increases in pre-
scription drug benefits, increases in
medical devices until at least there is
an implementation of this insurance
program that we hear is going to be of-
fered to the American people. We have
not seen it, but we are told that there
is going to be an insurance program
that Americans can sign up for, but
they are going to be paying higher
taxes and premiums and costs in health
care for 4 years before they ever see it.
All we are saying is, let’s send this bill
back to committee and fix that.

It does not—as the Senator from Ne-
braska said earlier—pass the smell
test. It does not pass the smell test in
Nebraska, Wyoming, Florida, Idaho,
South Dakota, or Texas. To tax people
for 4 years, to raise their costs until
they basically are going to say, Give
me an alternative, and the alternative
is, guess what: A big government take-
over of our health care system. That is
like saying: I am from the Federal Gov-
ernment, and I am here to help you. We
have heard that before.

I do not think the American people
will in any way believe that this bill is
fair or honest with them if we start the
taxes 22 days from now, as the Senator
from South Dakota has pointed out,
but they do not see a program. They
are going to go online and say: Oh, my
premiums are going up, my prescrip-
tion drugs are going up; my goodness,
where is the insurance program they
have been talking about? They are
going to go online, but, hey, there is no
program.

How can we go home—I ask any of
the Senators who would like to add
their perspective on this—how are you
going to go home and tell your con-
stituents that your taxes start in 22
days, and maybe in 4 years, roughly,
maybe you are going to see a program,
and we are from the Federal Govern-
ment, and we are here to help you?

Mr. BARRASSO. You cannot go home
and say that with a straight face.
There are many rural areas in our
States. People see through all this.

There are two articles next to each
other in today’s New York Times. One
talks about the details of the secret
agreement they are working on behind
closed doors. It says: ‘‘Details Are
Scanty.” Right next to it it talks
about: “For Rural Elderly, Times Are
Distinctly Harder.”” These are the peo-
ple who are going to see taxes going up,
these are the people who are going to
see cuts in Medicare.
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I want to read the first paragraph be-
cause this is from Lingle, WY, a com-
munity in my State. It talks about
Norma Clark, 80. It says:

Norma Clark, 80, slipped on the ice out by
the horse corral one afternoon and broke her
hip in four places.

I am an orthopedic doctor. I have
taken care of these over the years.

Alone, it took her three hours—

These are the kind of wonderful
Americans we have—

Alone, it took her 3 hours to drag herself 40
yards back to the house through snow and
mud, after she had tied her legs together
with rope to stabilize the injury.

This is a person who is on Medicare,
and they are going to cut $464 billion
from Medicare, and they are going to
use gimmicks that are going to harm
our people.

I have a former Governor and a
former chief of staff for a Governor’s
office. You know in the rural parts of
your community, I say to Governor,
now the Senator from Nebraska, you
have people like that—hard-working
people who expect honesty from a gov-
ernment, and they are not getting it in
this bill which is going to tax for 10
years and only give services for 6.

Mr. JOHANNS. That is such a com-
pelling story. I want to add something
to that. When you think the policy
could not get more crazy and insane,
you hear about this idea that they are
going to expand Medicare, which is due
to be insolvent in 2017. But the tragedy
of that in relating it to the story you
just told us is this: That will hammer
our rural hospitals. Why? Because they
cannot stay open on Medicare reim-
bursement rates. They cannot stay
open on Medicaid reimbursement rates.

This poor woman who dragged herself
to try to get some care all of a sudden
could be faced with the possibility that
the hospital she relies on will not stay
open under this health care bill.

I have been to those hospitals. I have
seen the struggles they are going
through with Medicaid and Medicare
reimbursement. Every hospital admin-
istrator tells me the same thing: We
would close our doors if we had to live
on that.

So what is their solution? Expand
Medicaid and Medicare. You have got
to be kidding me. Who are they listen-
ing to? You know what. Take this bill
out to the rural areas of Nebraska. You
will get an earful.

Mrs. HUTCHISON. How much time is
left on our side?

The PRESIDING OFFICER. Seven
seconds—2, 1, 0. Time has expired.

Mrs. HUTCHISON. Let me give the
last 5 seconds to the Senator from
South Dakota.

The PRESIDING OFFICER. Time has
expired.

Mr. THUNE. I yield back my 5 sec-
onds. I don’t have enough time to dis-
tribute equally. It would not be fair.

The PRESIDING OFFICER. The Sen-
ator from Florida is recognized.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
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time for debate only be extended until
2 p.m., with the time equally divided,
with Senators permitted to speak for
up to 10 minutes each, with no amend-
ments in order during this time.

Mrs. HUTCHISON. Reserving the
right to object, I ask the Senator from
Florida, it is 10 minutes and going back
and forth. It is not 30 minutes allo-
cated per side; is that correct?

Mr. NELSON of Florida. It is back
and forth.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. BOND. Mr. President, I ask to be
advised when I have used 8 of my 10
minutes.

The PRESIDING OFFICER. The Sen-
ator will be so notified.

Mr. BOND. Mr. President, small busi-
nesses are the backbone of our econ-
omy. They make up 99.7 percent of all
employer firms. They employ just over
half of all private sector employees.
They pay 44 percent of the total U.S.
private payroll. They have generated 64
percent—a majority—of the net new
jobs over the past 15 years. They create
more than half of the nonfarm private
gross domestic product, and they hire
40 percent of all high-tech workers.

Small businesses drive this economy.
They are also the sector most in need
of real health reform that will reduce
cost and make it easier to buy insur-
ance. It is estimated that 26 million of
the uninsured are small business own-
ers, employees, and their dependents.
That is a majority of the uninsured.
They continue to struggle to be able to
afford health care.

Here are two examples: Jim Hender-
son, president of Dynamic Sales in St.
Louis, has made every adjustment in
the book to continue to provide health
insurance to his employees. He covered
both employees and their families back
in the 1980s, but he is now at a point
where he can only afford to provide for
his employees. He pays 70 percent, his
employees 30 percent. Jim is one of the
very few small businesses that right
now have weathered the storm despite
the economy. He wants reform that
lowers cost and helps individuals better
spend their health care dollars.

Unfortunately, the Democratic
health care bills we have seen so far—
and I guess we haven’t seen all of
them—won’t help Jim to continue to
provide his employees health care.

Kathie and Tom Veasey own True
Value Hardware in Wilmington, DE,
the hometown of Vice President BIDEN.
They employ 28 people, most of whom
they consider family. They cover 100
percent of the cost for their employees
and half for their families. But they
have seen huge increases in premiums
over the years, with a 36-percent in-
crease just this year after an employee
got sick. Each year, they are forced to
shop for health insurance, but they
continue to have limited choices due to
an uncompetitive market.

Unfortunately, the Democratic bills
won’t fix the problem or help Kathie
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and Tom continue to provide their em-
ployees health care.

If we really want to get out of this
recession, if we really want to address
the problem of affordable and acces-
sible health insurance, then the major-
ity party needs to take a hard look at
health care reform.

First of all, we need to allow small
businesses to go together and purchase
health care across State lines so they
have true competition and so they can
lower costs. We need medical mal-
practice reform, which would cut $120
billion to $200 billion out of the cost of
health care.

However, when we look closely, the
bills we see before us do not address
the real health care needs, and, in fact,
by imposing more taxes—and taxes
which the CBO said will be passed from
health care companies down to those
who are paying the private bills—not
only will it make health care less af-
fordable for these small businesses, it
will force many of them to drop what-
ever coverage they have now.

Tax equity is extremely important.
An employee of a large corporation or
a union member who gets health care
premiums paid for by their employer or
by their union doesn’t have to record
them as income. Small businesses,
their employees, farmers, and indi-
vidual purchasers need the same ben-
efit that the employees of large cor-
porations and union members get.

Now, instead of proposing common-
sense health care solutions for small
businesses, the bills we have seen com-
ing out of the smoke-filled rooms run
by the majority leader continue to
heap costly new burdens on small busi-
nesses that are trying to keep their
doors open. More and more it seems
small businesses are under attack, and
that is what they are telling us. One of
the universities that visited me this
past week is trying to do something to
help small businesses, and I said: What
is the attitude? They say: The attitude
of small business is that they are under
attack by what is being done in Con-
gress and what is being proposed by the
administration.

The 2010 budget calls for tax in-
creases on those earning $250,000 or
more. For small businesses that are
taxed at their personal rate—propri-
etorships, partnerships, and sub S cor-
porations—these tax increases hit the
returns of those small businesses, and
they are taxed at the punitive rate.
Higher energy taxes on businesses in
the cap-and-trade plan will put many
small businesses in my part of the
country out of work. New taxes and
new mandates in the health care bill
will be passed on.

Randy Angst of Lebanon, MO, says
the following about the Senate bill:

The new taxes would eliminate roughly
half of my profits. It would force me to let
employees go, refrain from hiring new em-
ployees and prevent me from reinvesting in
my business. The mandates would be very
harmful and make it much more costly for
me to operate my business.

This bill—the last bill we have seen—
requires a costly $28 billion new man-
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date on businesses that do not offer
health care. Who pays that mandate?
Anybody looking for a job. If you tell
businesses they have to spend big
money on a mandate, they cannot
spend it on hiring new workers. The
mandates do nothing to reduce insur-
ance costs, and because they are fo-
cused on full-time workers, the man-
date gives companies an incentive to
classify more of their workers as part
time.

Gene Schwartz, with K&S Wire Prod-
ucts in Neosho, MO, says:

We are in a recession and I am in manufac-
turing. The legislation would be nothing but
detrimental to us. Our workforce is already
down 25 percent from last year, and if this
bill goes through in its current form, the
new taxes and mandates will force me to
make further cuts. Also, this bill will in-
crease my costs by further raising my al-
ready sky-high insurance premiums.

This bill also includes more paper-
work which is costly for a small busi-
ness. Section 9006 requires that every
time a business vendor sells a service
or property exceeding $600 to another
business, the receiving business must
report the transaction to the IRS. That
is an enormous new costly paperwork
burden that will hit almost every busi-
ness regardless of how small.

These mandates and regulations dis-
proportionately affect small businesses
and come at a high cost. According to
the SBA’s own Web site, very small
firms with fewer than 20 employees an-
nually spend 45 percent more per em-
ployee than larger firms to comply
with Federal regulations. These very
small firms spend 4%2 times as much
per employee to comply with environ-
mental regulations and 67 percent more
per employee on tax compliance than
their larger counterparts.

The bill clearly fails to bring down
the cost of health care for small busi-
nesses. It fails to bring down the cost
of health care at all, but it is especially
hard on small businesses that can’t af-
ford coverage under the current law.

Small business owners from my State
have come to me for two decades look-
ing for more affordable ways to make
health insurance available. They want
to be able to provide insurance for
their people. That is why I have long
been a champion of small business
health care reform.

Does the majority’s bill include
strong reform that will allow small
businesses and the self employed access
to more affordable, more accessible
health care? No.

Does the bill include protections for
small businesses that disproportion-
ately feel the burden of increased gov-
ernment mandates and taxes? No.

In fact, CBO has said that this bill
will increase premiums for individuals
in the non group market by 10-13 per-
cent.

Premiums for small businesses could
increase by 1 percent or be reduced by
2 percent but it is easy math. If a small
business cannot afford to provide
health insurance now, they will not be
able to afford to do so under this bill.
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According to CBO, under current law
families in a small group plan today
pay about $13,300. In 2016, they will pay
about $19,200 if this bill becomes law.

That is the wrong direction.

Health care is already too expensive
for small businesses. We need to make
it cheaper. It should not cost a family
$19,200 in 2016 for health insurance.

This bill continues down the path of
unsustainable health care costs.

In fact that is one of the main rea-
sons the National Federation of Inde-
pendent Businesses opposes this bill.
They say, ‘‘Small businesses can’t sup-
port a proposal that does not address
their number 1 problem—the unsus-
tainable cost of healthcare. With un-
employment at a 26-year high and
small business owners struggling to
simply keep their doors open, this kind
of reform is not what we need to en-
courage small business to thrive.”

This bill also imposes new taxes and
fees, like the $6.7 billion per year tax
increase on health insurance compa-
nies.

Yes, the majority wants to sock it to
the insurance companies.

Well, guess what. The insurance com-
panies are going to pass the costs along
to consumers.

Small businesses cannot self-insure,
they must purchase products available
in the marketplace. That is why CBO
has found that increased costs due to
fees being passed on to the consumer
will be more pronounced for small busi-
nesses. NFIB has also said this new tax
will fall almost exclusively on small
businesses.

This bill just does not help small
businesses.

I know the argument my colleagues
on the other side offer.

They say they provide a tax credit to
help small businesses.

What they don’t say is that this is a
bait and switch.

First of all, in order to get the full
credit, you cannot have more than 10
workers who get paid an average of
$20,000.

After that, the credit begins to phase
out for each employee you have above
10. It also phases out for each $1,000 in-
crease in average wages above $20,000.
If you have 25 employees or you pay
more than an average wage of above
$40,000, you don’t even get the credit.

The real kicker is that the full credit
is only available for 2 years after the
exchange takes effect. Then that is it.

A small business will either have to
offer an employee health insurance—
which will really not be any cheaper
than it is today—or they will have to
pay a fine. Or an employee can go into
the exchange as an individual where in-
surance will cost 10-13 percent more.

Let us examine a realistic situation
using Jim from St. Louis as an exam-
ple.

As I mentioned before, the small
business tax credit is filled with
thresholds and variations that make it
of limited value for the few small busi-
nesses that are eligible to claim the
credit.
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The full value of the credit, which is
equal to 50 percent of the business own-
er’s costs, is available for small busi-
nesses with 10 or fewer workers that
pay their employees an average annual
wage of $20,000 or less. But the credit
also starts to phase out as the em-
ployer adds employees or gives raises,
so the entire credit is gone if the em-
ployer has 25 or more employees and
pays them an average wage of $40,000 or
more.

Jim has six employees and his aver-
age annual wage is about $39,000. Jim
has to ask if he meets the two thresh-
old questions before he can determine
whether he gets the tax credit. He
passes the first test, since he only has
six employees. But Jim’s credit is re-
duced because he has paid his employ-
ees too much in wages.

Today, Jim’s health care costs are
$30,540. If he qualified for the full value
of the credit, his annual health care
costs would be $15,270—about half of
what he pays now.

But the value of his small business
tax credit is directly related to wage,
so the value of Jim’s credit is reduced
to $763 based on the formula. That is a
small fraction of his health care costs
and wouldn’t even cover the cost of hir-
ing an accountant to figure out how
much the credit is worth.

Because Jim is already so close to
the highest average wage to be eligible
for any credit at all, this means if he
gives his employees a well-earned and
well-deserved raise, he will lose the
credit altogether.

In these tough economic times, the
government is encouraging small busi-
ness owners like Jim to create more
jobs, but if they create too many or
pay people too much, then the govern-
ment will reward them by taking away
their small business tax credit.

And even worse, the phase-outs mean
that Jim has a disincentive to hire
more workers.

So this bill completely misses the
mark for small businesses.

Mr. President, our small businesses
are struggling. We owe more to this
critical sector of our economy which is
responsible for half of the private-sec-
tor jobs and employees than a bill that
mandates taxes and fails to provide
real health care reform.

In a recent letter to Senator REID,
the NFIB outlines how the bill will ad-
versely affect business owners.

When evaluating healthcare reform op-
tions, small business owners ask themselves
two specific questions. First, will the bill
lower insurance costs? Second, will the bill
increase the overall cost of doing business? If
a bill increases the cost of doing business or
fails to reduce insurance costs, then the bill
fails to achieve their No. 1 goal—lower costs.

In both cases, the Patient Protection and
Affordable Care Act (H.R. 3590) fails the
small business test and, therefore, fails small
business.

They further say in the letter:

Despite the inclusion of insurance market
reforms in the small-group and individual
marketplaces, the savings that may mate-
rialize are too small for too few and the in-
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crease in premium costs are too great for too
many. Those costs, along with greater gov-
ernment involvement, higher taxes and new
mandates that are disproportionately tar-
geted at small business and are being used to
finance H.R. 3590, create a reality that is
worse than the status quo for small business.

It is worse than the status quo.

Mr. President, it is time to stop at-
tacking small business and work on
real reform. We should defeat this pro-
posal that does not make insurance
more affordable, is a massive govern-
ment intrusion into health care and
that will pay for new entitlement pro-
grams on the backs of our small busi-
nesses.

Let us put this debate in context. If
small businesses do most of the hiring,
and we are counting on them to help
lead us out of the recession, why would
we want to increase their costs of
doing business and make it less likely
they will hire new workers?

President Obama hosted a Forum on
Jobs and Economic Growth last week,
where he invited ideas to jump start
job growth in our sluggish economy.

Now, he and the majority are consid-
ering a new plan to jump-start job
growth using ‘‘unspent’” or returned
TARP funds. Have they forgotten that
it is all borrowed money, and thus def-
icit spending, in the first place?

Let me submit that the bill before us
will hurt job creation.

Before practicing medicine, doctors
often take an oath, the Hippocratic
Oath, where they promise to refrain
from doing harm. I would like to see
Congress and the President take the
same oath.

How can you on the one hand legis-
late new taxes on businesses in the
name of health reform—coupled with
new energy taxes in the name of cli-
mate protection—and on the other
hand ask businesses to generate new
jobs? It cannot be done. Massive tax in-
creases and job creation are mutually
exclusive.

Employers who face uncertainty re-
garding new, oppressive taxes and man-
dates are not going to want to sink
money into new jobs. It is that simple.

We should think about the harm we
will do to small businesses through
this legislation and instead work on
commonsense reforms that have bipar-
tisan support.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD the
letter from the National Federation of
Independent Businesses.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL FEDERATION
OF INDEPENDENT BUSINESS,
December 8, 2009.
Senator HARRY REID,
Majority Leader, Hart Senate Office Building,
Washington, DC.
Senator MITCH MCCONNELL,
Minority Leader, Russell Senate Office Build-
ing, Washington, DC.

DEAR SENATORS REID AND MCCONNELL: As
the Senate continues to debate the future of
comprehensive healthcare reform, the Na-
tional Federation of Independent Business,
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the nation’s leading small business associa-
tion, is writing in opposition to the Patient
Protection and Affordable Care Act (H.R.
3590).

When evaluating healthcare reform op-
tions, small business owners ask themselves
two specific questions. First, will the bill
lower insurance costs? Second, will the bill
increase the overall cost of doing business? If
a bill increases the cost of doing business or
fails to reduce insurance costs, then the bill
fails to achieve their No. 1 goal—lower costs.

In both cases, the Patient Protection and
Affordable Care Act (H.R. 3590) fails the
small business test and, therefore, fails small
business. The most recent CBO study detail-
ing the effect that H.R. 3590 will have on in-
surance premiums reinforces that, despite
claims by its supporters, the bill will not de-
liver the widely-promised help to the small
business community. Instead, CBO findings
report that the bill will increase non-group
premiums by 10 to 13 percent and result in,
at best, a 2 percent decrease for small group
coverage by 2016. These findings tell small
business all it needs to know—that the cur-
rent bill does not do enough to reduce costs
for small business owners and their employ-
ees.

Despite the inclusion of insurance market
reforms in the small-group and individual
marketplaces, the savings that may mate-
rialize are too small for too few and the in-
crease in premium costs are too great for too
many. Those costs, along with greater gov-
ernment involvement, higher taxes and new
mandates that are disproportionately tar-
geted at small business and are being used to
finance H.R. 3590, create a reality that is
worse than the status quo for small business.
The shortcomings of the Patient Protection
and Affordable Care Act include:

A New Small Business Health Insurance Tax

Unlike large businesses, which self-insure
and find security under the blanket of
ERISA, most small businesses are only able
to find and purchase insurance in the fully-
insured marketplace. The Senate bill in-
cludes a new $6.7 billion annual tax ($60.7 bil-
lion over 10 years) that falls almost exclu-
sively on small business because the fee is
assessed on the insurance companies. CBO’s
most recent study reinforces those costs will
ultimately be passed on to their consumers,
leaving the cost to be disproportionately
borne by small business consumers in the in-
dividual and small-group marketplace whose
only choice is to purchase those products or
forgo insurance altogether.

A New Mandate That Punishes Employers,
Employees and Hinders Job Creation

Employer mandates fail employers and em-
ployees in two ways. First, mandates do
nothing to address the core issue facing
small business—high healthcare costs. Sec-
ond, mandates destroy job creation opportu-
nities for employees. The job loss, whether
through lost hiring or greater reliance on
part-time employees, harms low-wage or
entry-level workers the most. The employer
mandate in H.R. 3590 sets up potentially
troubling outcomes for this sector of the
workforce. The multiple penalties assessed
on full-time workers will most certainly re-
sult in a reduction of full-time workers to
part-time workers and discourage the hiring
of those entrants into the workforce who
might qualify for a government subsidy,
hardly an outcome that contributes to a
greater insured population.

A Poorly-Structured Small Business Tax
Credit

As structured, the small business tax cred-
it will do little, if nothing, to propel either
more firms to take-up coverage or produce
greater overall affordability. Due to its
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short-term temporary nature and the limita-
tions based on the business’ average wage,
its benefit is, at best, a temporary solution
to the long-term cost and affordability prob-
lem. A tax credit that is poorly structured is
not going to provide sustainable and long-
term relief from high healthcare costs, and
the recent CBO finding that the tax credit
would benefit only 12 percent of the small
business population illustrates its lack of ef-
fectiveness.

A Benefit Package That Is Too High a Hur-
dle for Small Business

NFIB has voiced concern over establishing

a benefit threshold that is too high a price
tag for small businesses to meet. Small busi-
nesses are especially price sensitive. They
need purchasing choices that provide the
flexibility in coverage options that reflect
their marketplace and business needs. If
Congress doesn’t adjust the actuarial value
standards in the legislation, what may be af-
fordable this year may be unaffordable next
year. As a result, small business owners will
be at risk of having to drop coverage due to
cost increases that outpace their healthcare
budgets.

Destructive Rating Reforms and Phase-In
Timelines That Threaten Affordability
for All

NFIB supports balanced federal rating re-
forms that protect access and affordability,
regardless of an individual or group’s health
status. However, the excessively tight age
rating (3:1) in H.R. 3590 will increase more
costs than it will decrease, and make cov-
erage unaffordable for the very populations
that are most beneficial to the insurance
pool—the young and the healthy. Inde-
pendent actuaries have analyzed the nega-
tive impact of such tight bands and have in-
dicated that there will be devastating effects
to the long-term viability of a pool without
action to correct this rating imbalance.

Additionally, to prevent volatile spikes in
insurance premiums, also known as ‘‘rate
shock,” federal rating reforms must be ap-
propriately applied to all marketplaces and
phased in over a responsible period of time.

If this is not done, then certain plans, in-

cluding ‘‘grandfathered plans,” will utilize

different rating practices when underwriting
risk, which can create adverse selection

issues. Those selection problems will have a

striking negative impact on the new ex-

changes—exchanges that are meant to im-

prove, rather than decrease, affordability for

small business and individuals.

National Plans That Provide Limited Prom-
ise for Success

Leveling the playing field for small busi-

ness starts with allowing uniform benefit
packages to be purchased across state lines.
If done right, this can provide a greater secu-
rity that, as people change jobs and move
from state to state, they can keep the ben-
efit plan that meets their healthcare needs.
National plans would be particularly helpful
for states with smaller populations and
where consumers lack a robust marketplace
with choice and competition for private
plans. Specifically, the state ‘‘opt-out” lan-
guage in the Patient Protection and Afford-
able Care Act would create more disincen-
tives than incentives for carriers to embark
on these new opportunities. If the national
plan section is not significantly restructured
to make national plans a viable option, then
these new opportunities will never mate-
rialize for small business.

Threatens Flexibility and Choice for Em-
ployers and Employees

Small employers need more affordable
health insurance options and new alter-
natives for employers to voluntarily con-
tribute to individually-owned plans. Provi-
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sions also need to be structured to insure
that options are widely available to both em-
ployers and employees. The simple cafeteria
plan language in H.R. 3590 excludes the own-
ers of many ‘‘pass-through’” business entities
from participating in these arrangements. If
owners are unable to participate in the plan,
they will be less likely to provide insurance
to their workforce. Finally, small business
needs the freedom and flexibility to preserve
options that are already proven to work.
Prohibiting the use of HSA, FSA and HRA
funds to purchase over-the-counter medica-
tions, along with the $2,500 limit on FSA
contributions, diminishes that flexibility
and threatens to further limit the options
employers have to provide meaningful
healthcare to their employees.

New Paperwork Costs on Small Businesses

The cost associated with tax paperwork is
the most expensive paperwork burden that
the federal government imposes on small
business owners. The Senate bill dramati-
cally increases that cost with a new report-
ing requirement that is levied on business
transactions of more than $600 annually,
leaving small business buried in paperwork
and increasing their paperwork compliance
expenses.

An Unprecedented New Payroll Tax on Small
Employers

Since its creation the payroll taxes that
fund the Medicare programs have not been
wage-based and are dedicated specifically to
funding Medicare. The Senate bill changes
the nature of the tax and creates a precedent
to use payroll taxes to pay for non-Medicare
programs.

The Absence of Real Medical Liability Re-
form

NFIB strongly supports medical liability
reform as a means to both inject more fair-
ness into the medical malpractice legal sys-
tem, and to reduce unnecessary litigation
and legal costs. Taking serious steps to
adopt meaningful medical liability reform is
a significant step toward restoring common
sense to our medical liability litigation sys-
tem. It also is especially critical to improv-
ing access to healthcare for those living in
rural areas, where it is becoming increas-
ingly difficult for those in need to locate spe-
cialists such as OB/GYNs and surgeons.

The Creation of a New Government-Run
Healthcare Program

A government-run plan will drive the pri-
vate healthcare marketplace out of business.
Private insurers will be unable to compete in
a climate where the rules and practices are
tilted in favor of a massive government-run
plan. This means millions could lose their
current coverage. This will decrease choice
and increase costs. On both accounts, the
government-run plan will leave small busi-
ness with a single option—the government-
run plan, which is the exact opposite out-
come small businesses want from healthcare
reform.

There is near universal agreement that, if
done right, small business has much to gain
from healthcare reform. But if it is done
wrong, then small business will have the
most to lose. The Patient Protection and Af-
fordable Care Act, which is short on savings
and long on costs, is the wrong reform, at
the wrong time and will increase healthcare
costs and the cost of doing business. NFIB
remains committed to healthcare reform,
and urges the Senate to develop common
sense solutions to lower healthcare costs
while ensuring that policies empower small
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business with the ability to make the invest-
ments necessary to move our economy for-
ward.
Sincerely,
SUSAN ECKERLY,
Senior Vice President,
Public Policy.

Mr. BOND. Mr. President, I have a
couple of other comments I wish to
add.

We have now learned that there is a
new proposal coming out of the back
rooms—the smoke-filled rooms. Every
time something new is thrown up on
the wall, we stand around with a great
deal of interest to see whether it
sticks. When you look at this one, I
don’t believe it sticks. I think it
stinks.

If you read the Washington Post’s
lead editorial today, its headline is
‘“Medicare sausage? The emerging buy-
in proposal could have costly unin-
tended consequences.”’

Mr. President, I ask unanimous con-
sent to have printed in the RECORD,
after my remarks, the Washington
Post article.

The PRESIDING OFFICER (Mr.
UDALL of New Mexico). Without objec-
tion, it is so ordered.

(See exhibit 1.)

Mr. BOND. At the end of the article,
it says:

The irony of this late-breaking Medicare
proposal is that it could be a bigger step to-
ward a single-payer system than the milque-
toast public option plans rejected by Senate
moderates as too disruptive of the private
market.

To say that it moves toward a public
takeover is confirmed by one of the
most outspoken backers of the public
option, the one most interested in get-
ting public control or governmental
control of all of health care, New York
Representative ANTHONY WEINER. He is
quoted in Politico today as having
hailed the expansion of Medicare as an
unvarnished triumph for Democrats
like himself who have been pushing for
a single-payer run health care system.
In the article, he says: ‘“‘Never mind
the camel’s nose, we’ve got his head
and his neck in the tent.”

I think that is clear. Trying to ex-
pand Medicare will almost assuredly
drive all the private plans out of the
market. Why? Medicare pays 80 percent
of the cost of hospitals and less for doc-
tors, and they have to make up the rest
of their cost by charging privately cov-
ered patients more money. It will raise
the cost so that private health care can
no longer succeed.

EXHIBIT 1
[From the Washington Post, Dec. 10, 2009]
MEDICARE SAUSAGE?

The only thing more unsettling than
watching legislative sausage being made is
watching it being made on the fly. The 11th-
hour ‘‘compromise’” on health-care reform
and the public option supposedly includes an
expansion of Medicare to let people ages 55
to 64 buy into the program. This is an idea
dating to at least the Clinton administra-
tion, and Senate Finance Committee Chair-
man Max Baucus (D-Mont.) originally pro-
posed allowing the buy-in as a temporary
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measure before the new insurance exchanges
get underway. However, the last-minute in-
troduction of this idea within the broader
context of health reform raises numerous
questions—not least of which is whether this
proposal is a far more dramatic step toward
a single-payer system than lawmakers on ei-
ther side realize.

The details of how the buy-in would work
are still sketchy and still being fleshed out,
but the basic notion is that uninsured indi-
viduals 55 to 64 who would be eligible to par-
ticipate in the newly created insurance ex-
changes could choose instead to purchase
coverage through Medicare. In theory, this
would not add to Medicare costs because the
coverage would have to be paid for—either
out of pocket or with the subsidies that
would be provided to those at lower income
levels to purchase insurance on the ex-
changes. The notion is that, because Medi-
care pays lower rates to health-care pro-
viders than do private insurers, the coverage
would tend to cost less than a private plan.
The complication is understanding what ef-
fect the buy-in option would have on the new
insurance exchanges and, more important,
on the larger health-care system.

Currently, Medicare benefits are less gen-
erous in significant ways than the plans to
be offered on the exchanges. For instance,
there is no cap on out-of-pocket expenses. So
would near-seniors who buy in to Medicare
get Medicare-level benefits? If so, who would
tend to purchase that coverage? Sicker near-
seniors might be better off purchasing pri-
vate insurance on the an exchange. But the
educated guessing—and that’s a generous de-
scription—is that sicker near-seniors might
tend to place more trust in a government-
run program; they might assume, with good
reason, that the government will be more ac-
commodating in approving treatments, and
they might flock to Medicare. That would
raise premium costs and, correspondingly,
the pressure to dip into federal funds for
extra help.

In addition, the insurance exchanges pro-
posal is being increasingly sliced and diced
in ways that could narrow its effectiveness.
Remember, the overall concept is to group
together enough people to spread the risk
and obtain better rates. But so-called
‘‘young invincibles’’—the under-30 crowd—
would already be allowed to opt out of the
regular exchange plans and purchase high-
deductible catastrophic coverage. Those with
incomes under 133 percent of the poverty
level would be covered by Medicaid. The ex-
changes risk becoming less effective the
more they are Balkanized this way.

Presumably, the expanded Medicare pro-
gram would pay Medicare rates to providers,
raising the question of the spillover effects
on a health-care system already stressed by
a dramatic expansion of Medicaid. Will pro-
viders cut costs—or will they shift them to
private insurers, driving up premiums? Will
they stop taking Medicare patients or go to
Congress demanding higher rates? Once 55-
year-olds are in, they are not likely to be
kicked out, and the pressure will be on to ex-
pand the program to make more people eligi-
ble. The irony of this late-breaking Medicare
proposal is that it could be a bigger step to-
ward a single-payer system than the milque-
toast public option plans rejected by Senate
moderates as too disruptive of the private
market.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. BOND. I thank the Chair, and I
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

Mr. BURRIS. Mr. President, over the
past several months, I have come to
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the floor of this body many times to
speak about the urgent need for com-
prehensive health care reform. I have
said that our bill must accomplish
three goals in order to be effective: It
must bring competition to the insur-
ance market—competition to the in-
surance market—it must provide sig-
nificant cost savings to ordinary Amer-
icans, and it must restore account-
ability to an industry that has run
roughshod over the American public
for far too long. I would like to focus
on this last point with my remarks
today.

We need real accountability in the
insurance market. After almost 100
years of debate about health care re-
form, this Senate stands on the verge
of making history. There are many
good elements in the legislation that is
before us today, but without account-
ability, any reform measure would be
toothless and inconsequential. If we
don’t give the American people a
chance to hold their insurance pro-
viders accountable, quality care will
continue to elude certain segments of
our population. We can’t stand for this
any longer. We must prevent insurance
companies from discriminating against
people by charging them higher rates
or denying coverage because of certain
conditions.

Everyone knows it is hard for unin-
sured patients to get quality medical
care. Under the current law, in the case
of catastrophic injury or illness, any-
one admitted to the emergency room
should receive equal treatment to save
their 1life. Shockingly, Harvard re-
searchers have found that this is not
the case. They examined 690,000 indi-
vidual cases over 4 years and found
that uninsured patients are nearly
twice as likely to die in the hospital as
patients with similar injuries who do
have insurance. And even after these
results were adjusted to account for
age, race, gender, and the severity of
the injuries, they found that the unin-
sured were still 80 percent more likely
to die than those with health coverage,
including Medicaid.

I just had a delegation of physicians
in my office. I listened to their com-
ments in reference to wanting us to
make sure we passed a health care re-
form bill this session. One of those phy-
sicians began to relate to me the story
of his brother, who was employed but
was without health insurance. At 41
years old, he died of cancer because he
waited too long to try to get treat-
ment. And because he was uninsured
and no one would treat him, that took
his life at the young, tender age of 41.

So this new evidence is conclusive,
and it is truly disturbing. The poor and
the uninsured suffer disproportionately
under our current system. In the most
advanced country on Earth, there is no
excuse for this stunning inequality.

Big corporations know there is a lot
of money to be made out of the poor
and they do not hesitate to rake in
large profits and their expenses. These
companies exploit minor technicalities
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to deny coverage to people who are
sick. They use gaping holes in the sys-
tem to refuse treatment for those with
certain conditions. That is because
they do not see patients as real people
who need help, they see them as num-
bers in the corporate ledger. They see
risk and expenses and lower dividends
for their shareholders. That is why we
need to prioritize patients over profits.
That is why we need to extend cov-
erage to more people and make these
companies accountable for the first
time in decades.

If we pass insurance reform with a
strong public option it would be illegal
to deny coverage because of a pre-
existing condition. For the first time
in many years, ordinary Americans
would be able to shop around if they
are paying too much, or they are not
being treated fairly. Costs would come
down, coverage would improve, and
lives would be saved.

Let us pledge ourselves to this cause.
Let us make sure every American can
get the treatment they need in the
emergency room regardless of their in-
come, need, or the insurance coverage
they have. We must not fall short in
this regard. We must not settle for
anything less.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, my
friends on the other side of the aisle
have consistently stated that this 2074-
page Reid bill, according to the Joint
Committee on Taxation, is a net tax
cut. I want to put emphasis throughout
my remarks on the word ‘“‘net.”

Yesterday a chart was used to illus-
trate this point. This chart had mul-
tiple bars with dollar figures. For ex-
ample, in 2019 the chart showed a $40.8
billion net tax cut. My Democratic
friends said this number came from the
Joint Committee on Taxation, a very
responsible, intellectually honest
group.

Unfortunately, the chart my friends
were using was not entirely clear on
how they came up with this net tax cut
for Americans. So it was natural for
most of the fellow Senators and the
country at large to wonder how my
Democratic friends got this number.
They said show me the data.

To clear up any confusion, right here
is the Joint Committee on Taxation
table that the Democrats relied on to
claim that the Reid bill results in a net
tax cut. Here it is. We can see the nega-
tive $40,786, for example. That is the
figure that was used. As the chart indi-
cates, these dollar amounts are in the
millions, so $40,786 million. The Joint
Committee on Taxation says it this
way: This means negative—the nega-
tive mark there—negative $40.8 billion.

My friends on the other side unfortu-
nately did not explain what was going
on here. It appears my friends simply
made an assertion that they hoped
many of us and those in the media
would believe. But I cannot let my
Democratic friends get off the hook
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this easily. Why? Because the entire
story is not being told, so let me take
a moment to explain.

First, in simplest terms, where you
see negative numbers on this chart, the
Joint Committee on Taxation is telling
us there is some type of tax benefit
going to the taxpayers. So this group
and these groups here, wherever there
is a negative here, those are tax bene-
fits to the benefit of the taxpayers.

For example, families making $50,000
to $75,000 have a negative of $10,489 in
their column. This means the Joint
Committee on Taxation is telling us
that this income category is receiving
$10.4 billion in tax benefits.

I hope you will listen closely. When
we see a negative number on this
chart, the Joint Committee on Tax-
ation tells us there is a tax benefit so,
conversely, where we see a positive
number the Joint Committee on Tax-
ation is telling us that these taxpayers
are seeing a tax increase. I have actu-
ally enlarged those numbers, the num-
ber of tax returns and the dollar
amounts where there is a positive num-
ber for individuals and families. Again,
these positive numbers indicate tax in-
crease.

My friends have said that all tax re-
turns in this chart are receiving a net
tax cut. If that were so, why aren’t
there negative numbers next to all of
the dollar amounts listed? Because not
everyone in this chart is receiving a
tax cut, despite what my friends have
said. Quite to the contrary, a group of
taxpayers is clearly seeing a tax in-
crease and this group of taxpayers in
middle income is seeing tax increases.

I didn’t come down to the floor to say
my friends on the other side of the
aisle are wrong. After all, you can see
here the negative $40,786 million figure
they used is right there, out in the
open. What I am doing is clarifying
that my Democratic friends cannot
spread this $40.8 billion tax cut across
all the affected taxpayers on this
chart, and then say that all have re-
ceived a tax cut.

You want to know why. Because this
chart, produced by the nonpartisan
Joint Committee on Taxation, shows
that taxes go up for those making more
than $50,000 and families making more
than $75,000. It is right here in the yel-
low, as you can see.

The numbers obviously do not lie. I
say the nonpartisan Joint Committee
on Taxation, I think everybody agrees,
is very intellectually honest. So let me
give you my read on what the Joint
Committee on Taxation is saying here
as evidenced by the figures on the
chart.

First, there is a group of low- and
middle-income taxpayers who clearly
benefits under the 2074-page bill that is
before the Senate. They benefit from
the government subsidy of health in-
surance. This group, however, is rel-
atively small.

There is another much larger group
of middle-income taxpayers who are
seeing their taxes go up due to one or
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a combination of the following tax in-
creases: the high-cost plan tax in-
crease, which actually is a brandnew
tax; the medical expense deduction
limitation, which used to be 7.5 per-
cent, and now before you can deduct
you have to have 10 percent of your in-
come be medical expenses or you don’t
deduct anything, so that is a tax in-
crease; and then a Medicare payroll tax
increase, where everybody is going to
pay—well, everybody over a certain in-
come is going to pay an additional half
a percentage point or, if you are self-
employed, pay 1 percent more of pay-
roll tax. In general, this group is not
benefiting from the government sub-
sidy. After all, how can a taxpayer see
a tax cut if they are not even eligible
for the subsidy?

Also, there is an additional group of
taxpayers who would be affected by
other tax increase provisions in the
Reid bill that the Joint Committee on
Taxation could not distribute in the
way Dpeople are distributed on this
chart. These undistributed tax in-
creases include, among others, the cap
on Federal savings—flexible savings ac-
counts. Then there is a tax on cosmetic
surgery.

My friend from Idaho, the author of
the amendment before us, Mr. CRAPO,
recently received a letter from the
Joint Committee on Taxation stating
that this additional group exists and
many in this group will make less than
$250,000 and, hence, have a tax increase
that is not accounted for here and also
a tax increase if they are under
$250,000. That is a violation of the
President’s promise in the last cam-
paign that nobody under that figure
would get a tax increase—only people
over $250,000.

So you see, my Democratic friends
cannot, No. 1, say that all taxpayers re-
ceive a tax cut—I have proven that
here—and, No. 2, say that middle-in-
come Americans will not see a tax in-
crease under the Reid bill.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. BAUCUS. Mr. President, some of
the charges from the other side of the
aisle have taken us down some detours
to essentially try to distract us from
some of the main points of this legisla-
tion. I want to take a few moments to
discuss one of the key features of the
bill and that is insurance market re-
form.

The bill would change the way insur-
ance companies do business in Amer-
ica. Sometimes I think this reform is
part of the reason some on the other
side are fighting this bill so hard. Our
bill will end the practice, widespread
today, of insurance companies denying
coverage altogether, or charging some-
one an exorbitant amount of money if
they have some preexisting condition,
something in their health history
which is an issue. Our bill would make
those changes right away. They start
going into effect in 2010. That is, the
prohibition on companies denying cov-
erage for preexisting conditions or
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health care stats, and right down the
list, would take effect right away, 2010.

We all have countless numbers of ex-
amples, either directly or through
friends or relatives of small insurance
companies that either denied insurance
coverage or you have to pay much
greater increase in premiums because
of a preexisting condition, whatever it
may be, of something. It is wrong, flat,
outright, 100 percent wrong. This bill
stops that, stops those practices by in-
surance companies.

I think it is important that we not
get sidetracked by some other very im-
portant matters but keep focused on
what this legislation does. It reforms
the health insurance industry.

What else does our bill do with re-
spect to reforming the health insur-
ance industry? It would prohibit life-
time limits on payments to people who
get sick. Right now, insurance compa-
nies limit how much they pay out to
people when they get sick. They have
lifetime limits, annual limits. No mat-
ter how sick you are, some cata-
strophic coverage you have, the insur-
ance company says: Sorry, we are put-
ting a limit on it. That is not right.
Sometimes people have conditions that
require a lot more attention, more hos-
pitalization, more attention by doc-
tors. Our legislation would prohibit
lifetime limits on payments to people
who get sick.

Our bill also prohibits unreasonable
annual limits. These are limits that in-
surance companies impose on policy-
holders. This reform would apply in
both the group market and the indi-
vidual market. What does that mean,
that gobbledygook. It implies that for
everybody, whether you are an indi-
vidual or whether you are working for
a company, this would take effect 6
months after enactment. That is pretty
important. A lot of people have insur-
ance policies with limits, where the in-
surance company will only pay so
much to an individual or during the
person’s lifetime or in any year. It is
not right because some conditions re-
quire a significant increase in pay-
ments or coverage for the person.

Our bill would require any insurance
plan that provides dependent coverage
for children to continue to make that
coverage available until the child turns
age 26. We know that is a problem
today. Often, in a State, once a child
turns 21 or 22, that person can’t find
health insurance. In today’s economic
recession, with unemployment so high,
it is kind of hard for kids to find jobs,
and that is how they would otherwise
get their health insurance. We say fam-
ily coverage covers your child until the
child turns age 26. This reform would
take effect 6 months after enactment.

In addition, when the exchanges are
up and running, our bill would prohibit
insurance companies from discrimi-
nating against consumers because of
health status, generally. Sometimes
the insurance industry says it is not a
preexisting condition, but you have not
been healthy lately so we will not give
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you insurance. No longer can insurance
companies refuse to sell or renew poli-
cies because a person gets sick. If you
pay your premiums, the insurance
company has to renew your coverage.

When the exchanges are up and run-
ning, the legislation before us today
would limit the ability of insurance
companies to charge people much more
just because of their age. That is what
they do today. Sometimes, depending
upon the State, the insurance company
is able to charge somebody much more
for the same coverage because of that
person’s age. Right now it is not at all
unusual for insurance companies to
charge more than five times as much
just because a person is, say, age b5.
Our bill would prohibit insurance com-
panies from charging more than three
times as much because of age. In some
States, there is no limit whatsoever. In
my State of Montana, we have no
limit. Some States have five. We are
saying down to three.

When the exchanges are up and run-
ning, our bill would prohibit insurance
companies from charging women more
than men. Think of that. Some insur-
ance companies charge women more
than men. That is not right. This is
also a widespread practice among in-
surance companies that is charging
women more than men. It is just plain
wrong. Our legislation would stop that.

Health insurance reform also means
real insurance market reform. It means
real change in the way insurance com-
panies do business. No longer will in-
surance companies be able to build
their business by cherry-picking only
the healthiest and the youngest. That
is what they do today, especially for
individuals, to some degree, in smaller
organizations. No longer will they be
able to insure only those who don’t
need insurance. We bring real reform.
It would make insurance much more
fair, and that is literally a matter of
life and death.

As a recent Harvard study reported,
people without insurance are 40 percent
more likely to die prematurely than
people with private insurance. Think of
that. People without insurance are 40
percent more likely to die prematurely
than people with private insurance.
Tens of thousands of Americans die
each and every year because they do
not have insurance. Is that America?
That doesn’t sound like the TUnited
States we are all so proud of, where we
allow tens of thousands of Americans
to die each and every year simply be-
cause we have not set up a system for
them to have health insurance. That is
something we stop in this bill.

I suggest the absence of a quorum
and ask unanimous consent that the
time be charged equally against both
sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. I ask unanimous
consent that the order for the quorum
call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, I
have said, for the last 2 days, I was
going to speak on the Dorgan amend-
ment, a bipartisan amendment to allow
the importation of drugs into the
United States. I haven’t done it until
now, so I am glad to rise in support of
this bipartisan amendment to add pro-
visions of the Pharmaceutical Market
Access and Drug Safety Act to this
bill. That legislation is the result of a
collaborative effort by Senators DOR-
GAN, SNOWE, MCCAIN, and this Senator
to finally make drug importation legal.

I have, for a long time, been a pro-
ponent of drug reimportation. In 2000,
2002, and 2003, I supported an amend-
ment permitting the importation of
prescription drugs into the TUnited
States from one country, Canada. This
amendment is much broader than only
Canada.

In 2004, the late Senator Kennedy and
I worked together on a bill that would
authorize drug importation, but it did
not survive the partisan politics of this
Chamber. I then introduced my own
comprehensive drug importation bill in
2004. That was S. 2307, the Reliable
Entry for Medicines at Everyday Dis-
counts Through the Importation with
Effective Safeguards Act. The REM-
EDIES Act is what the acronym finally
spells out. In 2005, I combined my bill
with a proposal sponsored by Senators
DORGAN and SNOWE. In 2007, we reintro-
duced a version of that legislation with
the hope that our combined efforts
would finally lower the cost of pre-
scription drugs for all Americans. That
is what we are still working together
to do this very day. I thank Senator
DoORGAN for his leadership.

This time around, I should be con-
fident that this effort will finally pass.
Historically, Democrats claim to be
champions of holding the big pharma-
ceutical companies accountable. Now
we have a Democratic supermajority in
the Congress and a Democratic Presi-
dent who has supported drug importa-
tion in the past. I am not as confident
as maybe I should be. That is because
the White House has participated in
some back-room negotiations since the
last time this legislation was brought
before the Senate and then Senator
Obama supported it. Behind closed
doors, the Democratic White House
found new friends in the pharma-
ceutical industry. Last summer, the
head of the pharmaceutical lobbying
group bragged that drug manufacturers
had negotiated a ‘‘rock-solid deal”’—
those are their words—with the present
administration.

An article in the New York Times de-
tailed the administration’s deal with
big drug companies. This quote comes
from the New York Times:

Foreseeing new profits from the expansion
of health coverage, big drug companies are
spending as much as $150 million on adver-
tisements to support the President’s plan.

But in 2008, when President Obama
was campaigning for the position he
now holds, he promised that:
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We’ll take on drug and insurance compa-
nies, hold them responsible for the prices
they charge and the harm they cause.

Certainly, the President knows that
a great way to hold drug companies ac-
countable is to allow drug importation.
In fact, in 2004, when he was a can-
didate to be a Member of this Chamber,
he challenged his opponents to support
drug importation. He said at that time:

I urge [my opponent] to stop siding with
the drug manufacturers and put aside his op-
position to the re-importation of lower-
priced prescription drugs. . . .

But, unfortunately, it has been re-
ported that during backroom negotia-
tions at the White House, the big phar-
maceutical companies have convinced
the President to drop his strong sup-
port for drug importation.

The New York Times reports that:

On July 7T—

Meaning this year—

Rham Emanuel, [President] Obama’s chief of
staff ... assured at least five pharma-
ceutical companies during a White House
meeting that there would be no provision in
the final health care package to allow the re-
importation of cheaper drugs. . . .

I thought we were going to hold drug
companies accountable. I thought
health care reform was supposed to
drive down the cost of health care, in-
cluding the cost of prescription drugs
for all Americans. The Dorgan amend-
ment is a commonsense, bipartisan ap-
proach to achieve both of these goals.
Drug importation achieves these goals
without imposing arbitrary fees, and
without flexing the muscles of the Fed-
eral Government.

I have always considered this a free
trade issue. I know most people see it
as a health issue, and it is a health
issue. But I come at it from the point
of view that there are only a couple
items Americans cannot buy in this
country from anyplace else in the
world they want to buy it. One class is
pharmaceutical drugs, the other class
is Cuban——

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent for 4 additional
minutes and that it come off the next
block of time from our side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. So I see this as a
free-trade issue. Imports create com-
petition and keep domestic industry
more responsive to consumers. In the
United States, we import everything
consumers want. So I ask again, why
not pharmaceuticals? That is why it is
a trade issue for me as much as a
health issue. Consumers in the United
States pay far more for prescription
drugs than those in other countries. If
Americans could legally and safely ac-
cess prescription drugs outside the
United States, then drug companies
would be forced to reevaluate their
pricing strategies. They would no
longer be able to gouge American con-
sumers by making them pay more than
their fair share for research and devel-
opment.
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It is true that pharmaceutical com-
panies do not like the idea of opening
up America to the global marketplace.
They want to keep the United States
closed to other markets in order to
charge higher prices here.

Based on the reports I just read, it
seems that the White House has al-
ready sided with the drug manufactur-
ers and promised them the ability to
continue to gouge American con-
sumers, otherwise known as the status
quo.

The debate is not over. With the Dor-
gan amendment, prescription drug
companies will be forced to be competi-
tive and establish fair prices in Amer-
ica. The drug companies will try to
find loopholes in order to protect their
bottom line.

The Dorgan amendment would make
such action illegal. It would not allow
manufacturers to discriminate against
registered exporters or importers. It
would prohibit drug companies from
engaging in any actions to restrict,
prohibit, or delay the importation of a
qualifying drug.

The Dorgan amendment would give
the Federal Trade Commission the au-
thority to prevent this kind of abuse.
It develops an effective and safe system
that gives Americans access to lower
prices. Our effort goes to great lengths
to ensure the safety of imported drugs.
The Dorgan amendment requires that
all imported drugs be approved by the
FDA. It puts in place a stringent set of
safety requirements that must be met
before Americans can import drugs
from that country.

The amendment requires all export-
ing pharmacies and importing whole-
salers to be registered with the FDA
and inspected. It gives the authority
for the FDA to inspect the entire dis-
tribution chain for imported drugs. It
sets very stringent penalties for viola-
tions of the safety requirements in this
bill, including criminal penalties and
up to 10 years imprisonment.

We need to make sure Americans
have even greater, more affordable ac-
cess to innovative drugs by further
opening the doors to competition in
the global pharmaceutical industry.

If my colleagues on both sides of the
aisle are serious about bending down
the cost curve of health care infla-
tion—and doing it in that direction,
the right direction—then they will sup-
port the Dorgan amendment, a bipar-
tisan amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio is recognized.

Mr. BROWN. Thank you, Mr. Presi-
dent.

I echo the comments of the senior
Senator from Iowa. He is exactly right
about the Dorgan amendment. There
are a lot of reasons, as he pointed out,
why the Dorgan amendment makes
sense for the American people.

It makes sense for taxpayers because
we pay way too much for prescription
drugs as taxpayers. It makes sense for
government programs—whether it is
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TRICARE, whether it is Medicare,
whether it is Medicaid, whether it is
the Federal Employees Health Benefits
Program. It makes sense for small
businesses and large businesses alike
who are paying too much for prescrip-
tion drugs. And it makes sense for sen-
iors and all Americans who are paying
too high a price for prescription drugs
out of their pockets. It also makes
sense in terms of, sort of, internation-
ally as to what we do on the buying
and selling of prescription drugs.

I was part of these discussions in the
House where we had the same amend-
ment. We would pass it, and then it
would die in the Senate, or things
would happen in the conference com-
mittees or whatever, where the drug
companies really did exert their influ-
ence over the Congress and with the
President during the Bush years.

But one of the arguments they al-
ways make is to question the safety of
these drugs, that these drugs coming
from Canada or these drugs coming
from France are not safe, as if they did
not have a food and drug administra-
tion as efficient and effective as ours in
terms of protecting the public.

But what sort of shoots a hole in that
argument is how many American drug
companies—over and over and over,
and in increasing numbers—how many
American drug companies are import-
ing ingredients especially from China.

Senator Kennedy, 1%2 years or so ago,
asked me to chair an oversight hearing
with the Health, Education, Labor, and
Pensions Committee on this issue of
what is happening when these Amer-
ican drug companies are increasing
their outsourcing of jobs, particularly
to China. It was in response to what
happened in Toledo, OH, among other
places, where a number of Americans
died because of contaminated heparin.

Heparin is a blood thinner drug that
is a very important drug to keep people
healthier and live longer and live bet-
ter. But some of the ingredients for
heparin were made in China, and the
drug company is not able to trace
back, if you will, the supply chain,
where they are getting their ingredi-
ents. They know they get them from
China. The American drug companies—
whether it is Pfizer or another drug
company—when they outsource their
production to China, may know where
the plant is that puts all these ingredi-
ents together, but they cannot trace
back—or at least they will not tell us
or cannot tell us—all their ingredients.
So they may get this ingredient from
Wuhan, and this ingredient from
Shanghai, and that ingredient from a
rural outpost in Hebei or Henan Prov-
ince, but they cannot tell us exactly
where they come from. So no wonder
these drugs are not as safe as they
should be.

So if they were interested in drug
safety, it would not be that they would
stop us from drug importation because
we know if we buy it from France or
Canada or Germany, they have a food
and drug agency, an FDA equivalent,
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that keeps their drugs safe. They know
that. It is all about protecting their
profits. There is simply no doubt about
that. Their profits get to be bigger be-
cause they make some of these drugs in
China.

So let’s not have it both ways. Let’s
not say we cannot import drugs safely
into this country—when they are ex-
porting jobs, as so many other indus-
tries are doing, to China, exporting
jobs to little villages where they manu-
facture these ingredients. They end up
in America’s medicine cabinets. Let’s
not talk out of both sides of our
mouths, as the drug industry is doing.

A couple other comments about the
underlying bill and how important it is
we move on this legislation. There are
more than 400 people every day—in De-
fiance, OH, in Gallipolis and Zanesville
and Saint Clairsville and Cadiz and all
over my State—400 people every single
day who lose their insurance.

Every day my friends on the other
side of the aisle delay, every day they
offer amendments and then will not let
us vote on them, and stand up and ob-
ject to even voting on things, every
day they try to filibuster, every day
they put up another hurdle, 400 more
people in my State lose their insur-
ance. It is about 1,000 people in this
country every week—1,000 people in
this country every week—who die be-
cause they do not have health insur-
ance. It is 45,000 people a year, so 900-
some people every week in this country
die because they do not have health in-
surance.

A woman with breast cancer without
insurance is 40 percent more likely to
die than a woman with breast cancer
with insurance. I heard President Bush,
in Ohio, maybe a couple years ago, say
every American can get health care.
They can go to an emergency room.
Well, a woman suffering from breast
cancer, who did not get a mammogram
because she could not afford it, did not
get the kinds of tests she should have
because she did not have a doctor she
could afford to pay, and because she did
not have insurance—the emergency
room does not do those kinds of things.
Even if she got sick, the emergency
room would not take care of her until
she was almost dead. Then she could go
into the emergency room and they will
take care of her in her last few days or
her last few weeks of life.

That is not the way we should do
health care. This kind of delay, hearing
these kinds of delaying actions, these
kinds of delaying tactics, these Kkinds
of “we can’t pass this,” ‘“‘chicken lit-
tle,” ‘‘the sky is following’’—every day
we have Republicans coming down here
saying ‘‘the sky is falling,” and it sim-
ply is not.

I want this bill to be bipartisan. I am
a member of the Health, HEducation,
Labor, and Pensions Committee, as is
my friend, Senator ROBERTS from Kan-
sas, who is in the Chamber. During
that markup in June and July, we
passed 160 Republican amendments.
Some of them were major, some of
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them were not so major. But this bill
had a bipartisan flavor to it.

It is only on the big questions—the
role of Medicare, the role of the public
option—some of the bigger questions,
where there are philosophical dif-
ferences; the same reasons that back in
the 1960s, when Medicare passed, it was
passed almost only by Democrats be-
cause Republicans did not agree there
should be a major role in government
in our health care system.

So it is a philosophical difference. It
is not so much partisan as that. So
even though there are many good Re-
publican ideas in this bill, on the big
questions there is that difference.

So, Mr. President, I think it is so im-
portant—when I hear that many Ohio-
ans, every day, lose their insurance,
this many Americans, every week, die
because they do not have insurance—to
pass this legislation.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Is there
objection?

Mr. BROWN. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The bill clerk continued with the call
of the roll.

Mr. ROBERTS. Parliamentary
quiry, Mr. President.

The PRESIDING OFFICER. The Sen-
ator is advised the Senate is in a
quorum call.

Mr. ROBERTS. I will try it again. I
thought it was worked out.

I ask unanimous consent for the sec-
ond time that the order for the quorum
call be rescinded so I may be—

The PRESIDING OFFICER. Is there
objection?

Mr. ROBERTS. So I may proceed for
15 minutes.

Ms. CANTWELL. Objection.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. ROBERTS. Is this a bipartisan
objection, I would ask the Presiding Of-
ficer?

The bill clerk continued with the call
of the roll.

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DODD. Mr. President, I ask unan-
imous consent that over the next 30
minutes, the time be equally divided
with 15 minutes for the majority and 15
minutes for the minority for debate
purposes only.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Kansas is recog-
nized.

Mr. ROBERTS. I thank the Presi-
dent. I rise today to talk about health

in-
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care in general and the latest proposal
to come out in the form of the so-called
compromise, if there is no objection. I
wish to talk about the latest proposal
to come out from what some of us have
determined is the majority leader’s be-
hind-closed-doors effort for the com-
promise on the government-run health
insurance plan. I will admit very read-
ily I do not know all of the details of
this plan, although I hope to in the
very near future. I think most of my
friends across the aisle are in the same
boat and we are all getting our infor-
mation from the Post, the Times, and
the rest of the catch-up media.

But this is the compromise, as I un-
derstand it: The majority leader will
drop the government plan in exchange
for two major policies: first, a national
insurance plan run by nonprofit insur-
ance companies and supervised by the
Office of Personnel Management; and
second, a massive expansion of Medi-
care to tens of millions of people age 55
and older.

Putting aside the first policy which,
frankly, I don’t understand how it
could possibly work, I cannot believe
anyone is seriously considering expand-
ing Medicare as a compromise to the
government-run or so-called public op-
tion. It doesn’t take a genius to see
that a huge expansion of Medicare is,
as one single-payer advocate in the
House dubbed it, ‘‘the mother of all
public plans,” further quoting: ‘““An un-
varnished and complete victory’ for
advocates of single-payer health care
and socialized medicine. That is a very
strong quote, but that is the way it
was.

In other words, this is not a com-
promise to the public option—it is
worse. Maybe we need to remind our-
selves why moving toward more gov-
ernment control of our health care sys-
tem is such a bad idea. We need look no
further than our current government-
run insurance plans, Medicare and
Medicaid, for examples. Government-
run insurance plans currently control
nearly half of the market. With the
government’s power, they have the
ability to set payment levels for doc-
tors and hospitals and home health
care agencies and even hospices and all
other health care providers, not based
on the actual costs those providers
incur when treating patients, but in-
stead based on whatever arbitrary
spending target the budget crunching
bean counters determine the govern-
ment can afford.

To paraphrase one observer: These
types of global government budgets
transform patients from sources of rev-
enue over which providers compete to
attract and serve, into sources of cost
for the government to avoid, shunt off,
and treat as cheaply as possible. That
is not right. This has clearly been the
result in the Medicare Program, often
heralded as the best of all of the gov-
ernment’s health care programs.

So to review: Medicare has been on
an ever shrinking path toward bank-
ruptcy for years. The latest reports
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from the Medicare trustees say the
hospital insurance trust fund will go
broke within the next 8 years. The pro-
gram has $38 trillion in unfunded liabil-
ities. How has the government re-
sponded? By severely underpaying
Medicare providers and denying Medi-
care patients’ claims. Medicare only
pays doctors around 80 percent of their
costs, and hospitals even lower.

Privately insured Americans pay a
hidden tax of nearly $90 billion a year
to make up for these underpayments.
But even that hasn’t been enough to
keep some providers in business and
able to afford to accept Medicare pa-
tients. Medicaid is even worse. Medi-
care is also a huge denier of claims. I
think many of my colleagues would be
surprised to hear that Medicare denies
claims more often than most private
insurance companies. In fact, in 2008,
Medicare had the highest percentage
and the highest number of denied
claims in the country. Think about
that when you hear some Senators de-
monize private insurance companies
for denying claims. Medicare is even
worse.

This bill already exacerbates these
Medicare problems by cutting almost
$% trillion from this already woefully
underfunded program. Now we are con-
sidering adding even more people. This
is a sinking ship with no lifeboats, and
we are adding more folks to the deck.

By underpaying health care providers
and denying claims, Medicare already
rations health care. Expanding Medi-
care to tens of millions of new people
as envisioned by this compromise we
hear about will take government ra-
tioning to a whole new level. Because
as the government takes over more of
the health care system and becomes re-
sponsible for more of the increasing
costs of that system, the only way it
will be able to afford this commitment
is to ration health care. As I have said
countless times before, this bill gives
the government all the tools it requires
to ration care.

From Comparative Effectiveness Re-
search, to the independent Medicare
advisory board, to the new powers
granted to the Centers for Medicare
and Medicaid Services, CMS and the
U.S. Preventive Services Task Force,
this bill puts the rationing infrastruc-
ture into place. The U.S. Preventive
Services Task Force’s recent change to
its guidelines pertaining to mammo-
grams was a perfect illustration of how
your health care will be rationed under
this bill. For those who don’t know, the
task force recently reversed its long-
standing advice that women should
start getting regular mammograms to
detect breast cancer at age 40.

Why is this important? Because
under this bill, the recommendations of
this task force will carry the weight of
law for both government-run—i.e.,
Medicare—and private insurance. If the
task force recommends a particular
treatment or a particular set of pa-
tients, then Medicare and private in-
surers must cover it. If it doesn’t, they
don’t.
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What do you think will happen to
treatments and tests that don’t get the
task force’s recommendation? They
simply will not be covered. That is how
the government will hold down health
care costs, by rationing access to treat-
ments and tests such as mammograms.

Some government-controlled health
care systems such as the one that ex-
ists in the United Kingdom are much
more explicit about rationing. The ra-
tioning in this bill, quite frankly, is
not as honest. Since Americans would
never stand for the government explic-
itly rationing their health care, the au-
thors of this bill had to come up with
a pseudoscientific justification for ra-
tioning, and that justification is the
main feature of this bill: Comparative
Effectiveness Research, or CER.

Very generally, it is very simple.
CER is the comparison of two or more
treatment options to see which one is
better. Sounds great, right? HExcept
when you realize that CER is not being
conducted for the purpose of improving
patient care but for the purpose of sav-
ing the government money instead.

I read the CER section of the bill and
I remember my amendment on CER
and the distinguished chairman of the
HELP Committee was very helpful, and
said he would study it overnight. Be-
cause I had the word ‘‘prohibit’’ in the
amendment we got into a great debate
on what prohibit means. I thought it
was pretty clear but, unfortunately,
that was dropped from the bill, from
the HELP Committee bill. We tried
that again in Finance. It didn’t work.
We would like to try it again if we have
time.

This bill establishes a CER institute
to conduct this research for the pur-
pose of justifying government ration-
ing of health care. CER will be the
golden ring of rationing.

So what we have here is a recipe for
disaster: a bill that already signifi-
cantly weakens the woefully under-
funded Medicare Program and lays the
foundation for a rationing infrastruc-
ture, plus a ‘‘compromise’ that appar-
ently will pour millions of more people
into the program.

In the no-holds barred search for a
proposal that can attract 60 votes, I
don’t understand how any Senator can
support this idea.

This is just another Trojan horse, an-
other incremental step toward the sin-
gle-payer system. Again, as one House
Member in the leadership observed:

This gets not only the camel’s nose under
the tent, but his whole head and neck, too.

It is another step toward socialized
medicine and increased government ra-
tioning of health care.

The American Hospital Association,
American Medical Association, and the
Federation of American Hospitals are
finally taking notice of the advice they
are receiving from their State and
local hospitals and doctors. They, fi-
nally, have seen the light and have
come out in opposition to this deal at
least.

I urge my friends across the aisle to
resist this latest misguided attempt at
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deal making. The consequences are too
dangerous.

There is an awful lot of cactus in this
health care world. I don’t think we
need to sit on each and every one of
them.

Before yielding back my time, I truly
thank the distinguished Senator from
Connecticut for his comity and allow-
ing me to make these debate com-
ments. I thank the acting Presiding Of-
ficer in his effort to be bipartisan.

I think we will have a sad day in this
body if one side or the other gets into
a situation where we do not allow peo-
ple to make remarks on not only the
pending bills and specifically on the
general issue of health care.

Mr. DODD. If my colleague will yield,
he raises an interesting point. I am
going back several months. As we get
older, it is hard enough to remember
what happened yesterday. The Pre-
siding Officer is on the committee, as
is my colleague from Vermont. There
was a debate over the word ‘‘con-
strued” to prohibit. I remember that
word, talking about various practices.
As I recall, the compromise that was
offered either by my friend and col-
league from Kansas or some other
member was to strike the word ‘‘con-
strued,” so nothing would be prohib-
ited. I still, to this day, am not quite
sure why we should not accept lan-
guage that eliminates the word ‘‘con-
strued.” That went on for about a day
back and forth. I invite my colleague,
again, to maybe get our staffs together
and talk about that. I don’t think he is
wrong about this. I think it is good to
have best practices. If a physician and
patient decide, as a certainty, it is es-
sential for that patient, then you
should not be prohibited from doing
that. As I recall, the debate was over
the word ‘‘construed.” I don’t want to
take time from the Senator from
Vermont.

Mr. ROBERTS. Mr. President, I agree
with the Senator. I point out that in
the specifics of the bill, I think it says
shall not, in regard to cost contain-
ment on Medicare A and B, but the rest
is encouraged. That is where we get
into problems because CER is the blue-
print on how we allot health care dol-
lars in this country.

I might mention to the Senator, I
had a chart on what CER rec-
ommended, and it had a figure of a
humpback whale and how much money
we would be devoting to different age
groups. If you are 60—and, by the way,
the average age of the Senate is 62—
you are out of luck. If you are 70, you
better get something fixed real quickly
before this bill passes. That is my
point. I thank the Senator for his com-
ments.

Mr. DODD. Mr. President, I thank
Senator ROBERTS for his amendment in
the HELP Committee to protect pa-
tients by preventing rationing of
health care. That is in the Senate bill.
That was language we adopted, I say to
my friend from Vermont. It was a Rob-
erts amendment that was adopted in
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our markup that prohibits any ration-
ing of health care in our bill. I thank
him for that.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr. SANDERS. Mr. President, when
Republicans controlled the White
House, the Senate, and the House, they
had the opportunity to do something
about the health care disaster in Amer-
ica. From 2000 to 2008, some 7 million
Americans lost their health insurance.
Where were the Republicans? During
that same period, health care costs
soared in America. Small
businesspeople found themselves un-
able to provide health care to their
workers.

Where were our Republican friends? I
am delighted they are down on the
floor every single day criticizing an ef-
fort to try to improve the situation.
But it might have been a little better if
they were here 8 years ago, bringing
forth their ideas. But they were not.

Having said that, let me suggest that
in the midst of this health care crisis,
in which 46 million Americans have no
health insurance and health care costs
are soaring and, as the President indi-
cates, that will double in 8 years if we
do nothing, at a time when 45,000
Americans this year will die because
they don’t get to a doctor when they
should, when close to 1 million Ameri-
cans are going to go bankrupt from
medically related bills, we need real
health care reform.

That is something that I, and I know
many other Members in Congress, have
been fighting for for years. More than
anything, I wish to see us pass strong
health care reform. I must express a
disagreement with some of my col-
leagues on the Democratic side, who
think we are on the 2-yard line, we are
almost there. I don’t think so. I think
there are a number of problems that re-
main in this legislation that have to be
resolved. I wish to touch on a few of
them.

One of the parts of this legislation is
that, finally, we are going to add some
30 million Americans to health care in-
surance. That is a good thing. About
half of them will be added to an ex-
panded Medicaid—a huge expansion of
Medicaid. But here is my concern.
Right now, our primary health care
system is extremely weak. Everybody
knows we don’t have enough primary
health care doctors. We know that
Medicaid, today, is on wobbly legs as it
tries to take care of the people who ac-
cess that program. I am not quite sure
how you add 15 million more people to
Medicaid if you don’t have a primary
health care infrastructure to accommo-
date their needs.

In this regard, I have fought very
hard for authorization language in the
Senate to greatly expand community
health centers and the National Health
Service Corps, for which we will train
and make sure that we have the pri-
mary health care doctors, dentists, and
nurses we need, desperately need.
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In the House bill, there is language
introduced by Representative CLYBURN,
supported by the Democratic leader-
ship, that would provide $14 billion
over a b-year period to expand commu-
nity health centers, enable tens of mil-
lions more to access health care, and
make sure we have the primary health
care doctors and dentists we need.

It would be a cruel hoax to tell peo-
ple they now have health insurance—
Medicaid or another program—but not
create a situation by which they can
get into the doctor’s office. I fear that
may happen. I am going to fight as
hard as I can to make sure we have the
primary health care infrastructure we
need. That means, in the Senate,
adopting the language that currently
exists in the House bill for $14 billion
over a 5-year period—money which, ac-
cording to a variety of studies, will pay
for itself as we Kkeep people out of the
emergency room and keep people from
getting sicker than they otherwise
should be and ending up in a hospital.
This makes a lot of sense. Community
health centers have had wide bipar-
tisan support. We have to support the
House language.

On another issue, I found it inter-
esting that my friend from Kansas, a
moment ago, was denouncing the
United Kingdom’s health care system,
denouncing socialized medicine, single
payer. Well, I got a little confused by
my Republican friends, who have been
in Congress, saying: We love Medicare.
My word, do we love Medicare. We are
very angry that those Democrats are
trying to cut back on that.

Republicans who, year after year,
wanted to privatize Medicare, this
week they love it. If they love it so
much, why don’t they join us in trying
to expand Medicare and address some
of the problems in Medicare? Let’s
work together.

Last week, we were criticized, but
now, I guess, the tune has changed a
little. Get your act together, my Re-
publican friends. Either you continue
the line you have had for many years
about detesting Medicare because it is
a single-payer health care program, a
government health care program—that
is what it is, a single-payer govern-
ment health care program. You have
been on the floor defending it all week
long, until a couple days ago.

I support Medicare. In fact, what I
believe and am fighting for is a Medi-
care-for-all, single-payer program be-
cause, at the end of the day, I disagree
with many on this side of the aisle. I
think, at the end of the day, the only
way you are going to provide com-
prehensive universal health care to all
Americans, in a cost-effective manner,
is through a Medicare-for-all, single-
payer system, which ends the hundreds
of billions of dollars of bureaucracy
and waste engendered by the private
insurance companies.

One of my concerns, as we seem to be
hurtling down the finish line, is I don’t
know who is going to be able to offer
amendments. I have an amendment
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that speaks to what millions of Ameri-
cans want, including the Physicians for
a National Health Program—17,000 doc-
tors, mostly primary health care doc-
tors but not exclusively. They want to
see this country have a Medicare-for-
all, single-payer system. I understand I
am not going to get very many Repub-
licans supporting that amendment—or
any Republicans. I also understand I
will get few enough Democrats sup-
porting that amendment. In the years
to come, we are going to have a Medi-
care-for-all, single-payer system. I
want that debate on the floor of the
Senate. I have offered an amendment
and I want to have that debated. I
don’t need 20 hours or 5 days. I would
love to discuss that issue with my Re-
publican friends.

Democrats, I think it is an amend-
ment that has a right to be offered and
it should be. I understand that will not
pass. I will tell you what could pass
and what could have Republican sup-
port, it is the provision I have been
working on that at least says that in
our Federalist system, where each
State learns from other States, at least
give States the option. If the Governor
or the legislature wants to go forward
with a single-payer model; maybe it
works, maybe it doesn’t work. I have
the feeling if one State—whether it is
Vermont, California, Pennsylvania,
States that have strong single-payer
movements, a lot of support for that
concept—if one State does it well, then
other States will be saying we want the
same thing. It is a cost-effective way to
provide comprehensive health care to
all our people.

I want to touch on another issue,
where I think my colleagues in the
Senate are wrong and my former col-
leagues in the House are right. This is
an issue the occupant of the chair has
worked on with me. We held a press
conference this morning. It is to under-
stand this legislation is going to cost
between $800 billion and $1 trillion.

How do you get the money? Well, the
Senate bill contains a tax on health in-
surance benefits. I think that is wrong.
I think that is regressive. It is called a
tax on Cadillac plans. Given the soar-
ing cost of health care in America
today, what may be a Cadillac plan
today will be a junk car plan 5 years
from now. Millions of Americans are
going to be forced to pay taxes on their
health care benefits or else their em-
ployer will cut back on those benefits,
and they are going to have to pay out
of their own pockets. That is wrong. It
is a regressive and unfortunate and un-
fair way to raise the revenue we need.

Our friends in the House did the right
thing. They said that millionaires
should be asked to pay a little bit more
in taxes to make sure we expand health
care coverage in this country. I support
what our friends in the Senate and the
House did, and I disagree with what is
in the Senate bill. There will be a poll
coming out this afternoon in which 70
percent of the American people, as I
understand it, disagree with the tax on
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health care benefits. They understand
that is a tax on the middle class.

Let’s be clear. We are in a terrible re-
cession now. Working families are
struggling. It is wrong for us to propose
a tax on health care benefits, which in
a few years will be impacting millions
of middle-class workers. We should fol-
low what the House has done and say
to people at the top—millionaires who
have received huge tax breaks under
President Bush—that they have to pay
a little bit more in taxes so we can pro-
vide health care to all our people.

There is a lot in the bill in the Sen-
ate that makes a lot of sense to me. I
congratulate Senator DODD and Sen-
ator BAUCUS and all those people and
their staffs who have worked so very
hard on this bill. We have 31 million
more people who will get insurance.
There is insurance reform dealing with
preexisting conditions. We made
progress in disease prevention. There
are a lot of good things in it.

I want to be very clear: I do not
think we are at the 2-yard line. I think
a lot of work has to be done to improve
this bill. We need to, as I mentioned a
moment ago, make major improve-
ments in primary health care. We need
to change how we fund many parts of
the expansion of insurance and do away
with the tax on health care benefits.
We have to give States the option, the
flexibility to go forward with a single-
payer system if that is what they want
to do.

Also, I hope very much that this
afternoon we will vote and adopt the
reimportation prescription drug legis-
lation championed by Senator DORGAN.
It is an absurdity in this country that
we remain the country that pays by far
the highest prices in the world for pre-
scription drugs. When I was in the
House, I was the first Member of Con-
gress, as I understand it, to take Amer-
icans over the Canadian border. Back
then—10, 15 years ago—women were
able to purchase the breast cancer drug
Tamoxifen for one-tenth the price they
were forced to pay in the United
States. I know the drug companies are
very powerful. I know they have a lot
of influence in this institution. But I
hope we can do the right thing and pro-
vide affordable medicine to all Ameri-
cans through reimportation. And I
hope we can adopt that amendment.

I did want to say I have some very se-
rious concerns about this legislation,
and I hope they will be addressed in the
coming days and weeks. I very much
want to be able to vote for this bill, but
I am not there now, not by any means.

I yield the floor.

Mr. WYDEN. Mr. President, at the
end of the day, Americans don’t care if
a health reform proposal originated
with a Democrat or a Republican, what
matters to them is that it works. That
is why I am proud to join forces with
Senator COLLINS to offer commonsense
amendments that will hold down pre-
mium costs and make health care more
affordable for American families and
their employers. As I have long said,
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the best way to hold down health care
costs and make insurance companies
accountable is to put Americans in the
driver’s seat and empower them to pick
the plan that best fits their needs.

Along with Senator COLLINS, I am
proposing as amendments to the Pa-
tient Protection and Affordable Care
Act three amendments that will im-
prove the Senate bill by doing more to
hold down premium increases for all
Americans while expanding health care
choices for more Americans and their
employers. Our amendments are as fol-
lows:

First, we are offering an amendment
to provide more choices for employers
and workers. While the current Senate
legislation will eventually make it pos-
sible for employers to insure their
workforce in the new health insurance
exchanges, the legislation does not
contain a mechanism to make it pos-
sible for employers to offer their work-
ers the ability to choose any plan of-
fered in the exchange. This Wyden-Col-
lins amendment would correct that by
making it possible for employers—who
want to offer their employees the full
range of choices in the exchange—to do
just that while increasing competition
in the new marketplace.

Under the amendment, any employer
that sponsors a health plan would have
the option to offer tax-free vouchers to
its workers equal to the amount the
employer contributes to its own health
plan. Workers could then use that
voucher to purchase the exchange plan
that works best for them and their
family. If a worker decides to purchase
a less-expensive plan, the worker would
keep the savings as added income just
as workers wanting to purchase more
generous plans in the exchange will be
able to pay the additional cost out of
pocket. Whatever employers pay for
vouchers will remain tax deductible for
employers and tax free for employees
and while no employer will be required
to offer vouchers under the new sys-
tem, in order to encourage participa-
tion, employers who want to offer their
employees tax-free vouchers will be
given accelerated access to the new
health insurance exchanges. Under the
amendment, any employer offering its
workers vouchers would have access to
the exchange in 2015 rather than 2017,
which is the schedule for employer ac-
cess in the bill.

Our second amendment offers more
choices to individuals and families in
the insurance exchanges. This amend-
ment will make it possible for individ-
uals who are not eligible for a subsidy
to purchase a catastrophic plan, re-
gardless of age. Catastrophic plans will
typically have much lower premiums
than other plans offered through the
exchange but subscribers will pay for
most of their health care expenses out
of pocket up until they exceed their
plan’s catastrophic limit.

Americans should have the choice to
purchase more affordable coverage, if
that is what works best for them.
Under the Patient Protection and Af-
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fordable Care Act, individuals up to the
age of 30 are eligible to purchase these
plans. This Collins-Wyden amendment
will extend that option to individuals—
not receiving government subsidies—
over the age of 30. This amendment
would give consumers more choice and
help ensure that more people can pur-
chase coverage that fits their needs
and is affordable to them.

The amendment includes aggressive
disclosure requirements that will re-
quire catastrophic subscribers to cer-
tify that they understand the terms of
the coverage and know that they are
purchasing the lowest level of coverage
available.

Finally, we are sponsoring an amend-
ment to help hold down premium in-
creases for consumers. Starting in 2010,
the Patient Protection and Affordable
Care Act will impose an annual fee on
insurance companies based on the num-
ber of premiums written each year.
This Wyden-Collins amendment will
modify that fee to create an incentive
for insurers to hold down rates. So, for
example, insurance companies that
hold down premium increases will pay
lower fees, while insurers who jack up
their premiums will pay much higher
fees. Starting in 2010 the fee will be
varied by as much as 50 percent based
on how aggressively insurers control
costs which will give them a strong in-
centive to hold the line on overhead,
executive salaries, provider payments,
and inefficiency. As under the bill, the
total amount of the annual fee will be
$6.7 billion per year.

I urge our colleagues on both sides of
the aisle will support these bipartisan,
commonsense amendments.

Mr. JOHNSON. Mr. President, as
more American families struggle in the
face of job loss and rising health care
costs, the urgency with which the Sen-
ate health care debate must progress is
clear.

Americans feel a growing insecurity
about the future of their family and
the future of our country. The recent
economic crisis demonstrated the
interconnectedness of Wall Street and
Main Street. It confirmed what we al-
ready knew: that the strength and sta-
bility of our economy is intimately
tied to the welfare of working families
and our ability to direct spending down
a more sustainable path.

In 2008, the United States spent $2.4
trillion on health care. By 2018, na-
tional health spending is expected to
almost double, reaching $4.4 trillion
and comprising 20 percent of our econ-
omy. If the growth of health care costs
is not addressed, America’s economy
won’t be able to keep up and more jobs
will be lost, wages will drop, and health
care benefits will be cut.

In addition to the unsustainable
growth of health care costs, further
faults in our current health care sys-
tem leave millions of Americans one
illness or job loss away from losing
their health care benefits. Guaranteed
access to affordable and meaningful
health benefits would provide Ameri-
cans with the security they deserve.
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I recently heard from Brad and Jo-
anne in Goodwin, SD. Brad is a cancer
survivor and Joanne is a heart attack
survivor. They had health insurance
coverage at the time of their illnesses
but still carry medical debt. After the
economy forced the plant Joanne
worked for to close in October 2008, she
fell back on the health insurance cov-
erage offered by Brad’s employer. She
relies on medication to manage her
heart health and Brad requires regular
checkups to make sure he stays cancer-
free. In March of this year, the family
hit hard times again when Brad’s em-
ployer downsized and he was laid off.

Today, Brad and Joanne are still un-
able to find work and their unemploy-
ment benefits are set to run out at the
end of the year. Even if they could find
an insurance policy that approved
them for coverage despite their pre-ex-
isting conditions, the price of health
insurance in the individual market is
far beyond their reach. So Joanne pays
entirely out-of-pocket for her pricey
heart medication and Brad can’t afford
to visit his doctor as often as he
should. They do not know what they
will do in the event they suffer another
medical emergency or if their unem-
ployment benefits run out before they
are able to secure a new job.

Joanne and Brad’s story illustrates
the insecurity of many American fami-
lies who are one job loss away from los-
ing access to the health care they need.
While South Dakota has been fortunate
not to have as high of unemployment
rate as other parts of the country, the
economic crisis has put more and more
South Dakotans on unsteady financial
footing.

It is estimated that over 88 percent of
South Dakotans have health insurance.
This too is an impressive figure com-
pared with other states, but it does not
paint the whole picture. Nearly 61 per-
cent of South Dakotans either pur-
chase health insurance in the indi-
vidual market or have coverage
through their employer. These families
are at risk of losing their coverage for
reasons out of their control, such as
those experienced by Brad and Joanne.

The Patient Protection and Afford-
able Care Act will guarantee these fam-
ilies access to affordable health insur-
ance through life’s ups and downs. In-
surers will be barred from denying cov-
erage for pre-existing conditions, dis-
criminating based on gender or medical
history, and will not be able to drop
your coverage the moment you become
ill and need costly treatment. New
health insurance exchanges in every
state will provide a menu of quality,
affordable health insurance plans for
the self-employed and those not offered
coverage through their employer. Fam-
ilies who need assistance will be eligi-
ble for tax credits to make the plan of
their choice affordable.

These commonsense solutions will
give every American one less thing to
worry about when they get sick,
change or lose their job. As we con-
tinue to work out the details of health
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care reform, let us keep in mind the
American families who are struggling
to make ends meet in the face of job
loss and rising health care costs. When
we think of them, the urgency of
health care reform is clear.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

TRANSPORTATION, HOUSING AND

URBAN DEVELOPMENT, AND RE-
LATED AGENCIES APPROPRIA-
TIONS ACT, 2010—CONFERENCE
REPORT

Mr. REID. Mr. President, I move to
proceed to the conference report to ac-
company H.R. 3288, and I ask for the
yveas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The Republican leader is recognized.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that I be al-
lowed to proceed for a moment here
prior to the vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. Mr. President, I
say to my good friend the majority
leader, we have been anxious to have
health care votes since Tuesday, and
we have had the Crapo amendment
pending since Tuesday. You have said
repeatedly, and I agree with you, that
the health care issue is extraordinarily
important and that we should be deal-
ing with it and debating it.

So it is my hope that somehow,
through our discussions both on and off
the floor, we can get back to a process
of facilitating the offering of amend-
ments on both sides of the aisle at the
earliest possible time and we can get
back to the health care bill.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. Mr. President, I am happy
to respond through the Chair to my
distinguished colleague.

I think it is pretty evident to every-
one here not only what has happened
here on the Senate floor but the state-
ments that have been made publicly
and privately. And certainly I am not
going to discuss any private conversa-
tions I have had, but based on Rush
Limbaugh and Glenn Beck, which is on
all the news today, they are upset at
Senator MCCONNELL because he is not
opposing the health care bill enough—
that in a reasonable process on this,
there are no efforts being made to im-
prove this bill, only to kill this bill.

I think the debate has come to a
point that I have rarely seen in the
Senate. In fact, I have never seen it. To
have my friends on the other side of
the aisle come to the floor and in some
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way try to embarrass or denigrate me
by virtue of the fact that—in fact, try-
ing to embarrass me. What they should
understand is that any events I had
scheduled for this weekend have been
canceled. Events I had last weekend
had been canceled—four or five of
them. To say the least, I would never,
ever intentionally come to the floor
and try to talk to somebody about hav-
ing had a fundraiser and that is why
they are trying to get out of here.

The reason I laid out to the Senate
what I thought was a reasonable sched-
ule is because, procedurally, we are
where we are. The rules of the Senate
are such that once cloture is invoked,
that is what you stay with. I thought it
would be appropriate, because we have
worked pretty hard here, to have a day
or two off. Anything that was reason-
able, I would be happy to deal with ev-
eryone. But there was no result from
this. Everything that can be done to
stall and to divert attention from this
bill is being done. And that is too bad,
because it is important legislation.

Today, 14,000 Americans will lose
their health insurance. Between now
and 3:30, a number of people will die as
a result of having no health insurance.
So we are engaged in some important
stuff; as pundits have said, some of the
most important legislation that has
ever been in this body.

So I am going to proceed to follow
the rules of the Senate, and I am sorry
we haven’t been able to work with the
Republicans in a constructive fashion
on this health care bill, but it is obvi-
ous we haven’t.

Mr. MCCONNELL. Mr. President, I
ask unanimous consent to be able to
respond briefly.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. McCONNELL. Mr. President, I
reiterate to my good friend from Ne-
vada, all I said was the Crapo amend-
ment has been pending since Tuesday.
We would like to vote on amendments.
There has been some difficulty, appar-
ently, in coming up with a side by side
to the Crapo amendment. I understand
that. But I am perplexed that it would
take 2 days to come up with a side by
side.

This, as has been stated by my good
friend the majority leader, is the most
important issue—some have said in his-
tory. It has been equated with a vari-
ety of different monumentally impor-
tant pieces of legislation in American
history. All we are asking is the oppor-
tunity to offer amendments and get
votes. I said it in a most respectful way
and meant it in a most respectful way.
I think it is pretty hard to argue with
a straight face that we are not trying
to proceed to amend and have votes on
this bill. That is what we desire to do.

The majority leader certainly has the
right to move to the conference report.
He has now done that—or we are about
to vote on doing that. All I suggested
was we would like to get back on the
health care bill as soon as we can, re-
sume the debate process on what has
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been described on an issue of historic
importance, and let Senators vote,
which is what we do here in this body.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. REID. Mr. President, I say to my
friend from Kentucky that I have an
event I am going to now. I will vote
and come back, and I will see if we can
work something out.

The PRESIDING OFFICER. The
question is on agreeing to the motion.
The yeas and nays have been ordered.

The clerk will call the roll.

The assistant bill clerk called the
roll.

Mr. DURBIN. I announce that the
Senator from West Virginia (Mr. BYRD)
is necessarily absent.

The PRESIDING OFFICER (Ms.
KLOBUCHAR). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 56,
nays 43, as follows:

[Rollcall Vote No. 371 Leg.]

YEAS—56
Akaka Hagan Nelson (NE)
Baucus Harkin Nelson (FL)
Begich Inouye Pryor
Bennet Johnson Reed
Bingaman Kaufman Reid
Boxer Kerry Rockefeller
grown gllg b Sanders
urris obuchar
h ;
Cantwell Kohl Schumer
X . Shaheen
Cardin Landrieu
Specter
Carper Lautenberg Stab
Casey Leahy a e?ow
Conrad Levin Tester
Dodd Lieberman Udall (CO)
Dorgan Lincoln Udall (NM)
Durbin McCaskill Warner
Feinstein Merkley Webb
Franken Mikulski Whitehouse
Gillibrand Murray Wyden
NAYS — 43
Alexander DeMint McCain
Barrasso Ensign McConnell
Bayh Enzi Menendez
Bennett Feingold Murkowski
Bond Graham Risch
Browpback Grassley Roberts
gull};ung g;ii% Sessions
0
Chambliss Hutchison ghelby
nowe
Coburn Inhofe
Thune
Cochran Isakson Vitt
Collins Johanns 1, er .
Corker Kyl Voinovich
Cornyn LeMieux Wicker
Crapo Lugar
NOT VOTING—1
Byrd

The motion was agreed to.

Mrs. BOXER. Madam President, I
move to reconsider the vote.

Mr. AKAKA. I move to lay that mo-
tion on the table.

The motion to lay on the table was

agreed to.

Mrs. BOXER. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The

clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCAIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Madam President, it is
my understanding we are now on the
fiscal year 2010 Consolidated Appro-
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priations Act. I will have a lot to say
about this 3,000-page omnibus appro-
priations bill, but I would point out to
my colleagues that it is loaded down
with 4,752 earmarks, totaling $3.7 bil-
lion; six bills, totaling $450 billion; 1,351
pages long, with 409 pages of earmarks.
Spending on domestic programs is in-
creased by 14 percent. Veterans spend-
ing is increased by 5 percent. That
shows the priorities around here. Let
me repeat that. Domestic spending pro-
grams are increased by 14 percent.
Military construction and veterans
spending is increased by only b percent.

Here we go again. Just a matter of
months ago, in March, the Senate
passed a monstrous $410 billion, 3,000-
page omnibus appropriations bill that
was loaded up with over 9,000 ear-
marks. At that time, those of us who
complained about the ridiculous
amount of waste were ignored. In fact,
the President’s Director of the Office of
Management and Budget, Peter Orszag,
said in an interview that ‘‘this is last
yvear’s business. . .. We want to just
move on’’—a truly remarkable state-
ment coming from the man the Presi-
dent put in charge of the government’s
budget.

In March, the majority leader placed
the blame for the omnibus spending
bill at the feet of President Bush. Sen-
ator REID said:

. . . we have a lot of issues we need to get
to after we fund the Government—something
we should have done last year but we could
not because of the difficulty we had working
with President Bush.

So what is the excuse this time?
Where will the blame be placed now? Is
the majority leader having difficulty
working with President Obama? We
have had all year to work on 12 annual
spending bills, and we only enacted 5 of
them through the regular order, and 1
of those 5 was passed and sent to the
President before the new fiscal year
began.

We should be embarrassed by this
process. Here we go again—faced with a
whopping 1,350-page omnibus appro-
priations conference report, which con-
tains six bills, spends $450 billion, and
is loaded up with 4,752 earmarks, total-
ing $3.7 billion. Meanwhile, people are
out of jobs, they are out of their
homes, unemployment in my home
State is 17 percent, and we are going to
spend money on things such as $2.7 mil-
lion—get this; I am not making it up—
$2.7 million for supporting surgical op-
erations in outer space—supporting
surgical operations in outer space—at
the University of Nebraska Medical
Center, Omaha, NE; $30,000 for Wood-
stock Film Festival Youth Initiative;
$13.9 million for fisheries in Hawaii—
the list goes on and on and on and on—
$200,000 to renovate and construct the
Laredo Little Theatre.

We should not be spending American
taxpayer dollars to replace worn audi-
torium seating and soundproofing ma-
terials. The list goes on and on and on:
$800,000 for jazz at the Lincoln Center;
$3.4 million for a rural bus program in
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Hawaii—you will note that Hawaii pops
up all the time here—$1.6 million to
build a tram between the Huntsville
Botanical Garden and the Marshall
Flight Center in Alabama; $750,000 for
the design and fabrication of exhibits
to be placed in the World Food Prize
Hall of Laureates in Iowa.

I am not making these up. This is the
same party and President that prom-
ised to scrub each one of these appro-
priations bills and get rid of the unnec-
essary ones.

So we will be talking a lot about this
bill. But I want to point out again what
is before us to the American people: six
bills—not one—six bills, totaling $450
billion; 409 pages of earmarks, 4,752 ear-
marks, totaling $3.7 billion; and spend-
ing on domestic programs is increased
by 14 percent; MILCON and veterans
spending is increased by b percent.

I have met recently with the Gov-
ernor of my State. We are suffering
under incredible economic difficulties.
We are having the greatest financial
crisis in the history of my State.
Couldn’t they use some of this $3.7 bil-
lion in earmarks to pay for some of the
essential services that are having to be
cut back, not only in my State but all
over America? No. The beat goes on. It
is business as usual here in Wash-
ington.

And do not be surprised at the anger
of the American people over this way
of doing business—bills 1,351 pages
long, filled with earmarks and pork
that have nothing to do with the bet-
terment of our Nation.

So we will be talking a lot more
about many of these porkbarrel amend-
ments that are in it. But it is awful:
$200,000 for ‘‘design and construction of
the Garapan Public Market” in the
Northern Mariana Islands. We will be
hearing a lot more about it.

Mr. THUNE. Will the Senator yield
for a question?

Mr. McCAIN. I will be glad to yield.

Mr. THUNE. The Senator mentioned
that for these seven bills, the year-
over-year increase in spending is 12
percent. Does the Senator from Ari-
zona know what the CPI this last year
was?

Mr. McCAIN. The CPI was minus 1.3
percent, not to mention 10 percent un-
employment in America, not to men-
tion people not being able to stay in
their homes, not to mention the hard-
est economic conditions in history, cer-
tainly, since the Great Depression.

Spending on domestic programs is in-
creased by 14 percent. What brings that
down to 12 percent is they only in-
creased veterans spending—veterans
spending—by 5 percent. But opera
houses, rural bus programs, music pro-
grams—3$300,000 for music programs at
Carnegie Hall. Do you think Carnegie
Hall needs $300,000 for music programs?

Mr. THUNE. If the Senator will yield
for another question, do any of these
numbers the Senator is talking about—
this 12-percent increase in spending in
these seven appropriations bills over
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the previous year, at a time when fami-
lies across this country are being asked
to tighten their belts, small businesses
are tightening their belts; as the Sen-
ator said, we have record unemploy-
ment—do these numbers include the al-
most $1 trillion that was spent earlier
this year in the stimulus bill?

Mr. McCAIN. The stimulus bill has
nothing to do with that, I would say to
my colleague, and we all know that.
This is entirely new, six appropriations
bills, totaling nearly $450 billion which,
by the way, the majority leader wanted
to pass by unanimous consent. Re-
markable.

Mr. THUNE. I say to my colleague
and friend from Arizona, that is a 12-
percent year-over-year increase and
the five bills that have already passed
had increases that were in the teens in
terms of the year-over-year increases
too. I do not know how, when you pass
a $1 trillion stimulus bill, much of
which was distributed to Federal agen-
cies that are also going to get these
year-over-year 12-percent, 14-percent,
15-percent increases in spending, we
can justify that to the American tax-
payer or to hard-working Americans
who are struggling right now to make
ends meet and have to balance their
family budgets. States are struggling
to balance their budgets. But here in
Washington, it seems as though it is
spend, spend, spend.

Mr. McCAIN. I would also respond to
my friend, it has to be in the context of
a revision over 10 years, recently, by
the Office of Management and Budget
from a $10 trillion to a $12 trillion def-
icit. The deficit for this year is $1.4
trillion, and I am not sure what it is
next year. But they could not have
known that in the Appropriations Com-
mittee when they passed spending
measures such as this.

The point is, in the face of massive,
unprecedented deficits, unfunded liabil-
ities in Social Security and Medicare,
where we are asking Americans all
over to tighten their belts—in my
State essential services are being cut
because they do not have enough
money—this is the same business as
usual that we have seen for years.

I saw a poll yesterday—it was in a
Hotline poll or one of those—that the
approval rating of Members of Congress
is below that of used car salesmen. I
have not met those who express their
approval. So we should not be surprised
at some very interesting things that
may take place in the elections coming
up this November. But it is unfortu-
nate, that is all.

Mr. THUNE. I say to the Senator, one
final point I would make is, of all that
spending the Senator mentioned—and
again the $1 trillion in stimulus money
was all borrowed money; that was all
added to the debt, will be added to the
debt, and is going to be paid for by our
children and grandchildren, but the $1.4
trillion the Senator mentioned that
last year constituted the Federal def-
icit means that out of every dollar the
Federal Government spent last year, 43
cents was borrowed.
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Mr. McCAIN. Forty-three cents. And
do you know who they borrowed it
against? Our kids and our grandkids.
They are the ones who are going to
have to pay for it. I do not think I will.
It is our kids and our grandkids whom
we are laying it on. This is a colossal
act of generational theft that we have
committed. And believe it or not, the
American people have figured it out.

Mr. THUNE. There is no question.
The one thing that I guess is bother-
some is most generations of Ameri-
cans—your generation, obviously—
worked hard, sacrificed so the next
generation could have a better life.
What we are basically doing is bor-
rowing from the next generation be-
cause we have not been able to live
within our means. That turns on its
head one of the great ethics of America
that has served this country so well for
generations. Washington, DC, has not
learned the lesson that when you bor-
row money, it has to be paid back, and
that you cannot spend more than you
take in. Forty-three cents out of every
dollar last year was borrowed—all to be
put on the bills of our children and
grandchildren.

Mr. McCAIN. The Senator is correct.

Madam President, I yield the floor
and suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report the conference
report.

The assistant legislative clerk read
as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
3288), making appropriations for the Depart-
ments of Transportation and Housing and
Urban Development, and related agencies for
the fiscal year ending September 30, 2010, and
for other purposes, having met, have agreed
that the House recede from its disagreement
to the amendment of the Senate and agree to
the same with an amendment, and the Sen-
ate agree to the same, signed by a majority
of the conferees on the part of the two
Houses.

(The conference report is printed in
the RECORD of December 8, 2009, begin-
ning at page H13631, Book II.)

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Madam President, I
know we have moved to the Omnibus
appropriations bill to continue govern-
ment, and the time is running out for
the current authorization bill, and this
brings us back to the authorization of
spending, but it also takes us away
from health care reform.

On this side of the aisle, we have
been waiting for a long period of time
to vote on some amendments that are
now before the Senate, such as the
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Crapo motion which would send the bill
back to committee to take out the tax
increases that are in it. Then we also
have the Dorgan amendment. I can un-
derstand why maybe the majority does
not want to vote on Republican amend-
ments, but I sure don’t understand why
they would object to voting on Senator
DORGAN’s amendment, a Democratic
amendment, because there have always
been more Democrats than Republicans
for the Dorgan amendment, and quite
frankly, I am in a position where I
agree with that amendment. I am a co-
sponsor of it. I think we would have a
great deal of bipartisan support for the
Dorgan amendment. But now we are
just automatically away from the
health care debate and those amend-
ments.

So I am wondering why we had to do
this appropriations bill right now. I
think there is growing realization that
maybe public reaction, negative reac-
tion to the legislation before us—re-
member that 2,074-page bill that is be-
fore us—the public is getting wise to
what is in that bill and there is objec-
tion to it, and maybe now the majority
party would like to have a little respite
from that debate. So I thought I would
come back to not the substance of the
health care reform bill debate but to a
lot of organizations that oppose it and
why they oppose it, just to keep the
public’s attention that we on this side
of the aisle feel the health care issue is
very important.

As I travel around Iowa, I hear a lot
of concern about out-of-control govern-
ment spending. People are worried
about all of the bailouts, the banks,
and the automakers, the automakers
such as General Motors being national-
ized. They are worried about the rising
rate of unemployment, which is 10 per-
cent now. They don’t see how we will
ever dig ourselves out of the deficit
hole we are in, a deficit that has been
increased by $1.3 trillion since Presi-
dent Obama’s inauguration.

As Senator MCCAIN just pointed out,
the bill that has now come before the
Senate to fully fund the Federal Gov-
ernment has 12.5-percent increases in
it. From that standpoint, it seems to
me we are getting away from a com-
monsense principle that we ought to
use around here on spending, and that
is that spending shouldn’t eat up any
more than the economic growth of the
tax base that is coming into the Fed-
eral Treasury to support that spending.
Quite obviously, you can’t have 12.5
percent increases in appropriations
this year over last year, and last year
was 9 percent over the previous year.
You just can’t sustain that. Common
sense dictates against it. But what
rules here in Washington is just a lot of
nonsense.

So our constituents are confused.
They are confused as to why, in the
face of all these fiscal problems, some
in Congress are now proposing $500 bil-
lion in tax increases. Tax increases are
very bad for the economy. It is more
difficult to get out of the recession as
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you increase expenditures. They don’t
understand why some are proposing the
largest Medicaid expansion since the
program’s creation. They want to know
why they are proposing $500 billion in
Medicare cuts to create an entirely
new entitlement program that this
country can’t afford.

Nowhere are these worries and this
confusion more evident than among
business leaders of America because
business is where jobs are created. Gov-
ernment does not produce wealth; gov-
ernment consumes wealth. So if you
want to expand the economy, you do it
through the private sector. That is
where the resources of government
come from. That is where the resources
that sustain our people come from.

So whether it is a small business
owner on Main Street or a CEO on Wall
Street, the message is clear: Stop
spending, get the economy back on
track, and get people back to work.

Unfortunately, the health reform bill
will not address any of these goals. In
fact, it may just do the opposite. Don’t
take my word for it. Let’s take a look
at what the groups that represent
American businesses are saying.

Let’s start with the Chamber of Com-
merce representing 3 million American
businesses. In a press release distrib-
uted November 19, 1 day after the re-
lease of the Senate bill, the Chamber
called the Senate bill a ‘‘Missed Oppor-
tunity to Enact Meaningful Reform.”’
That was their title.

Let me go to a specific quote:

This bill still contains a government-run
plan and an onerous employer mandate, it
taxes working Americans, slashes Medicare,
spends over a trillion dollars—and after all
this—CBO tells us 24 million Americans will
still not have health insurance.

That doesn’t sound like the kind of
reform that is going to help get the
chamber members back on track hiring
more workers so we can get this unem-
ployment down. It sounds as though
they will end up being forced to pay
higher taxes and cut jobs. I am not an
economist, but that certainly doesn’t
sound like a formula for getting this
country out of the recession.

In fact, the chamber’s press release
says:

The Chamber believes the path to a
healthier economy is to cut taxes, not to
raise them by $500 billion.

They go on to ask a question for
which I still can’t find an answer:

Why is there still no meaningful medical
liability reform? Is currying favor with the
trial lawyers worth passing up $560 billion in
CBO verified savings?

I think it is pretty clear that the
Chamber of Commerce doesn’t think
this $2.5 trillion bill will cure what ails
the U.S. economy.

Let’s see what some other business
groups have to say. The National Asso-
ciation of Manufacturers put out a
press release the same day as the
Chamber of Commerce, November 19.
The National Association of Manufac-
turers is the Nation’s largest industrial
trade association. Their members build
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the machines that keep America run-
ning, so they should know a little bit
about how to get our economy running
again. Unfortunately, they see Senator
REID’s bill as a step in the wrong direc-
tion. Like the Chamber and like pretty
much every other business group, the
National Association of Manufacturers
has announced that they cannot sup-
port the pending bill.

I find it hard to believe that some
Senators who claim to be probusiness
can support a bill that is opposed by al-
most the entire business community—
or am I missing something? How can
some Democrats who claim to want to
get people back to work support a bill
that economists from the far right to
the far left say will reduce wages and
increase unemployment? It just doesn’t
seem to make sense.

Like other business groups, the Na-
tional Association of Manufacturers is
in favor of reform. Manufacturers real-
ize that we need health reform to lower
costs, increase access, and improve
quality. But according to their press
release, they cannot support a bill that
will—this is their quote—‘‘add massive
financial burdens to businesses that
are already struggling in this reces-
sion.” They go on to express deep con-
cern about huge tax increases that will
hurt small business manufacturers, and
they are worried that both the so-
called public option and the massive
Medicaid expansion will just end up
shifting more costs and higher pre-
miums to private businesses.

The National Association of Manu-
facturers ends their press release by
saying:

Oppose the majority leader’s bill and urge
Senators to do the same as it raises costs
and ultimately will destroy jobs.

Again, I find myself asking how
someone can claim to be probusiness
but support a bill that is so strongly
opposed by the business community.

Let’s take a look at what small busi-
nesses have to say. Maybe that is
where the answer is. You have to re-
member that small businesses create 70
percent of the net new jobs in America.
In fact, it was Christina Romer, the
President’s top economic adviser, who
said in a recent Webcast that health
care reform will ‘“‘benefit small busi-
ness—not burden it.”

Unfortunately, the National Federa-
tion of Independent Businesses, the
voice of small businesses, doesn’t seem
to agree. After the release of Senator
REID’s bill, the National Federation of
Independent Businesses said this:

This kind of reform is not what we need to
encourage small business to thrive. We op-
pose the Patient Protection and Affordable
Care Act due to the amount of new taxes, the
creation of new mandates, and the establish-
ment of new entitlement programs.

Like the chamber and the National
Association of Manufacturers, small
businesses want and need reform, prob-
ably more so than even chamber mem-
bers and the National Association of
Manufacturers. But it doesn’t sound as
though the pending bill actually ad-
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dresses the problems of small business.
In fact, it sounds as though the pending
bill simply creates a host of new prob-
lems—problems at a time when this
country is coming back from the brink
of the greatest economic downturn
since the Depression.

The National Federation of Inde-
pendent Businesses goes on to say:

There is no doubt all of these burdens will
be paid for on the backs of small businesses.

Over the coming weeks, I am sure
some Senators are going to come down
here and talk about all of the benefits
for small businesses that are in this
bill. But in the interest of honest de-
bate, I hope they will at least mention
in their remarks that despite all of the
so-called benefits, this bill is still op-
posed by the voices of America’s small
businesses. It is still opposed by the
National Federation of Independent
Businesses. I could go on and list about
half a dozen other business groups that
oppose this bill. The Associated Build-
ers and Contractors, the Independent
Electrical Contractors, the Inter-
national Franchise Association, the
National Association of Wholesalers,
the Small Business and Entrepreneur-
ship Council, and the International
Food Service Distribution Associa-
tion—all of these groups recognize the
devastating impact this bill will have
on our economy.

We are facing the highest unemploy-
ment rate in 26 years. We have already
seen the national debt increase by $1.3
trillion since inauguration or per
household $11,635. The pending bill
misses the mark on business’ top pri-
ority, and that is lowering costs. Don’t
take my word for it. The Congressional
Budget Office says the Reid bill bends
the Federal spending curve further up-
ward by a net of $160 billion between
2010 and 2019.

For these reasons, the pending bill is
opposed by these organizations I have
quoted: the National Association of
Manufacturers, the Chamber of Com-
merce, the National Federation of
Independent Businesses, as well as al-
most every other business group based
in Washington, DC, or maybe, for all I
know, they are based in other parts of
the country, but they still follow legis-
lation here in this city, in the Con-
gress.

The business community has spoken,
and their message is loud and clear.
For Senators who want to bend the
growth curve down—and that is what
we all set out to do, but we don’t have
a bill before us that does it—this bill is
not the answer. For those Senators
who want to get people back to work,
this bill is not the answer.

For those Senators who want to get
this country’s economy back on track,
this bill is not the answer.

If you support American businesses—
and American businesses are what pro-
vide the income into the Federal
Treasury, whether it is corporate tax
or income tax—it seems to me that if
you have pride in American businesses
and the jobs they create, you cannot
support this bill.
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I yield the floor.

The PRESIDING OFFICER (Mrs.
McCASKILL). The Senator from Wash-
ington is recognized.

Mrs. MURRAY. Madam President, I
rise this afternoon to speak about the
Transportation-Housing title of the bill
now before the Senate. This is a bill
that has broad bipartisan support be-
cause it addresses the very real hous-
ing and transportation needs of Amer-
ican families across the Nation.

There is a lot to be proud of in this
conference report, and I am pleased
with what we have been able to accom-
plish working with my colleague from
across the aisle, Senator BOND, Chair-
man OLVER on the House side, and Con-
gressman LATHAM and all their staffs.

This bill makes needed investments
in our transportation infrastructure,
creating critical jobs, while also sup-
porting housing and services for our
Nation’s most vulnerable.

It ensures that two critical Federal
agencies—departments that commu-
nities across the country depend on—
have the resources they need to keep
our commuters safe and our commu-
nities moving and prospering.

The bill before us touches the lives of
Americans in ways they can appreciate
each day. Because we are talking about
transportation projects and housing as-
sistance, we are also talking about jobs
and stemming a housing crisis that has
contributed to our current economic
troubles.

Whether it is the parent who com-
mutes every day and needs safe roads
or new public transportation options so
they can spend more time with their
families or a business that depends on
solid infrastructure to move goods and
attract customers or the young family
searching for a safe and affordable
community in which to raise their chil-
dren or the recently laid-off worker
who needs help to keep his or her fam-
ily in their home, this omnibus bill be-
fore us has a real impact on Americans
who are struggling in these troubling
economic times.

Our bill takes a balanced approach
that addresses the most critical needs
we face in both transportation and
housing, while remaining financially
responsible and staying within the con-
straints of the budget resolution.

I am especially pleased that the bill
provides over $10.3 billion to support
and expand public transit, which con-
tinues to see record growth in rider-
ship.

The bill also includes $600 million for
the competitive multimodal surface
transportation grant program, which
supports projects making a significant
impact on communities and regions—in
addition to the over $41.8 billion in-
cluded for our Nation’s roads and
bridges, which will support good-pay-
ing construction jobs and lead to safer
and more reliable infrastructure.

These transportation investments
are critical to supporting our Nation’s
economy and creating good-paying
jobs.
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In addition to these important in-
vestments in transportation, the bill
represents a firm commitment to pro-
vide critical housing and supportive
services to families most impacted by
the economic crisis.

This bill includes increased funding
for the section 8 program, which pro-
vides housing for low-income families
across the country. In addition, the bill
increases housing programs for some of
our Nation’s most underserved popu-
lations, such as the elderly, the dis-
abled, and Native American commu-
nities.

Senator BOND and I are particularly
proud that this bill includes $75 million
for vouchers for the joint HUD-Vet-
erans Affairs Supportive Housing Pro-
gram. That program will provide an ad-
ditional 10,000 homeless veterans and
their families housing and supportive
services. We should all be very proud of
the inclusion of that in the bill.

I am also pleased the bill includes
more than $150 million for housing
counseling programs to help families
avoid scams and stay in their homes,
instead of facing foreclosure.

Our bill provides assistance to those
who need it most, and it directs re-
sources in a responsible and fiscally
prudent way.

It addresses the needs of families and
businesses in every region of the coun-
try—families who are looking for the
Federal Government to step up and
provide solutions to everything from
congestion solutions to transportation
safety, to foreclosure assistance, to af-
fordable housing.

This bill helps our commuters, home-
owners, and the most vulnerable in so-
ciety. Most important, it will create
jobs and support the continued recov-
ery of our national economy.

I hope we can get past the differences
we have and move quickly to send this
bill to the President’s desk.

Before I close, I thank all our Senate
staff who worked extremely hard over
this past year to move this bill forward
to our subcommittee, through full
committee, to the floor of the Senate,
through conference committee, and
now here at its final stop before it
reaches the President’s desk. They
have worked many weekends and eve-
nings putting this together. These staff

members are: Matt McCardle, John
Kamarck, Ellen Beares, Joanne
Waszczak, Travis Lumpkin, Grant

Lahmann, Michael Bain, Dedra Good-
man and Alex Keenan and especially
Meaghan McCarathy and Rachel
Milberg for their outstanding efforts to
help us get this bill to the floor today.
We are the ones who stand before ev-
erybody and take credit for these bills,
but it is our staffs who have helped us
get here. I thank the staffs on both
sides of the aisle for getting us here
today.

I urge our colleagues to get past our
differences and move the bill quickly
to the President’s desk.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Idaho is recognized.
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Mr. CRAPO. Madam President, I wish
to speak on the Omnibus appropria-
tions bills, to which we just moved, as
well as to return and make some com-
ments on the health care legislation
from which we just retreated.

First, regarding the Omnibus appro-
priations bill, I am very concerned
about the fact that, as my motion is
pending on the health care bill, dealing
with one of the more important issues;
namely—the President’s pledge to
make sure no one in America who
makes less than $250,000 as a couple or
$200,000 as an individual will be re-
quired to pay for the unbelievably high
cost of this bill.

While we were facing that amend-
ment, the majority has decided they
will shift from the bill—I understand
that is a tough vote to take because
the bill contains so many hundreds of
billions of dollars of new tax increases
that the American people squarely in
the middle class will be called upon to
share. We should not have shifted from
the health care debate to move to the
Omnibus appropriations bill, not only
because of the importance of the issues
we are dealing with on the health care
legislation but because of the Omnibus
appropriations bill itself.

This Congress cannot control its ap-
petite for spending. The appropriations
bill we see before us now is called om-
nibus because it packages together
seven of the original appropriations
bills this Congress has been working
on—and we are studying them to find
out the details. But from the informa-
tion I have received, the average rate
of growth in spending in this bill over-
all—over those seven bills—is some-
where between 12 percent and 14 per-
cent growth in

Federal spending.

This Congress has generated a $1.4
trillion deficit in less than 12 months.
For next year, we want to see Federal
Government grow by another 12 to 14
percent. That doesn’t count the new
stimulus package spending that is
being talked about, and it doesn’t
count the spending—that almost $2.5
trillion in new spending—contemplated
in the health care legislation, and any
number of other pieces of legislation
waiting in the queue to come before
the Congress.

At some point, fiscal restraint has to
return to Washington, DC. We have not
seen it here for far too long. I know it
is very tempting to just say we can pile
the debt on our children and grand-
children and spend what we want to
spend today. There are those who say
the only way we can have a strong
economy is to spend ourselves into
prosperity. Yet it is not the govern-
ment that creates jobs. It is the forma-
tion of capital, the investment by
small businesses and entrepreneurs in
new ideas and products, and the expan-
sion of business in the United States
that will allow us to sustain a strong,
healthy growth in our economy.

If we continue to rely on borrowing
money from the future in order to
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spend ourselves into prosperity, we will
continue to see our national debt
mount to a point where it cannot be
sustained. We are already at a $12 tril-
lion national debt, a national debt that
is projected to double over the next 10
years to $24 trillion. I object to moving
off the health care bill, where we had
such critical amendments and motions
pending. I object to moving to a bill
that will now increase the spending of
the Federal Government by 12 to 14
percent.

Let me shift for a moment and talk
more about the health care bill. The
motion I had brought—the pending mo-
tion before the Senate—or it was before
we shifted off the health care bill—was
a simple motion that would have re-
quired the bill to be committed to the
Finance Committee, with instructions
to the Finance Committee to take out
those parts of the bill that impose a
tax increase on people in the United
States who earn less than $250,000 as a
couple or $200,000 as individuals.

Very straightforward, it is exactly
what the President pledged he would
do, on multiple occasions, to the Amer-
ican people. Yet we have shown there
are almost $500 billion of taxes in the
first 10 years of this bill. If you look at
the real first 10 years after the spend-
ing has kicked in—the 2014 to 2023 time
period—it is almost $1.2 trillion in new
taxes, a huge portion of which falls on
the middle class. The response has been
that actually this bill is a net tax cut.
How can that be? The only way it can
be claimed to be a tax cut is if you
take the subsidies in the bill—about
$400 billion worth of them—which are
used to provide people at lower income
categories, who don’t have adequate
access to insurance, with a subsidy to-
ward the purchase of insurance and if
you call that a tax cut. In the bill, it is
actually called a renewable tax cred-
it—even though $300 billion of the $400
billion goes to individuals who do not
pay taxes, do not have a tax liability,
and it is scored by the CBO as spend-
ing, not tax relief. Even if you were
willing to count that money as tax re-
lief, then you would have a situation in
which 7 percent of the Americans
would be receiving these government
subsidies, while the remainder would
be paying the price—paying the taxes.

To put some numbers on that, out of
282 million Americans who have insur-
ance in America today—or will have in
2019—only 19 million would receive this
tax credit being talked about. Remem-
ber, the vast majority of them get
what is called a tax credit, but it is a
government subsidy going to those who
have not generated a tax liability, and
157 million of the 282 million would be
people who get health insurance
through their employer and will not be
eligible for that health insurance.

After you do all the numbers and
take out the taxpayers who make less
than $250,000 a year as a couple or
$200,000 as an individual, the bottom
line is, after all those who are sub-
sidized are taken out, there are still 42
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million Americans in the middle class,
as defined by the President, who will
pay hundreds of billions of dollars in
taxes.

My amendment would simply require
that those taxes be taken out of the
bill, the President’s pledge be honored
in the bill, and the bill then be put into
a posture to return to the floor for fur-
ther debate.

There is one other item I would like
to talk about. One of the things that is
often said by the opponents of my
amendment is that this bill actually
drives down the spending curve.

When they say that, I wonder what
curve they are talking about. Are they
talking about the size of government?
No. The size of government under this
bill grows up by $2.5 trillion. Are they
talking about the cost of health care?
No. The CBO study indicated very
clearly that at best Americans will not
see the cost of their health care go
down. For those in the most needy cat-
egories, the 17 percent of Americans
who are in the individual market, their
health insurance will actually go up by
10 to 13 percent.

Are they talking about the Federal
deficit? Actually, CBO says the deficit
will go down. That is not the size of the
government, but that is the size of the
debt or spending each year. But how
does it go down? It goes down only if
you use the budget gimmicks that I
will outline in just a minute or if you
include all the taxes, the hundreds of
billions of dollars of taxes that are in
the bill, and if you count the Medicare
cuts that are in the bill.

Take out any one of those—the near-
ly $500 billion of Medicare cuts, the
nearly $500 billion of taxes, or the
budget gimmicks—and this bill does
not drive the deficit curve down.

What are the budget gimmicks—and I
will close with this—what are the
budget gimmicks about which I am
talking? There are a number of them.
The biggest is that the proponents of
the bill do not count the first 4 years of
spending. If you look at the 10-year
spending cycle of the first 10 years of
the first part of this bill, the taxes go
into effect on the first day the bill is
law, on January 1 of next year. The
spending does not start until the year
2014.

So we have 10 years of taxes, 10 years
of Medicare cuts, and 6 years of spend-
ing. That is how they are able to say it
balances out. If they started the spend-
ing and the taxing on the same day and
did not give themselves a 4-year run of
tax collection until they start the ac-
tual implementation of the spending
part of the bill, it would drive the def-
icit down also.

All we need to do in this Senate is to
slow down, refer the bill back to com-
mittee, have them fix the provisions on
taxes, and then work on some of the
common ground we know we have that
will help bend the spending curve down
and will help improve the situation for
Americans across this country who are
calling for us to control the sky-
rocketing costs of health care.
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It is my hope that as the Senate goes
through the next few weeks of debate
on this legislation, as well as the other
legislation we bring before us, we will
remember our children and our grand-
children and all Americans today who
are calling for the kind of true health
care reform that will truly address the
kind of fiscal responsibility and the
kind of cost containment that we
should be seeking in this Chamber.

I yield back my time.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. BURR. Madam President, I rise
to reiterate exactly what my colleague
just said, that transparency with the
American people on the cost of this
plan is absolutely essential. If you are
going to tax the American people, tell
them what you are going to tax. If you
are going to cut their benefits, tell
them what you are going to cut. Do not
use smoke and mirrors to create a pan-
acea for the people down the road to
find out they have been sold a pig in a
poke.

I want to talk about not what has
been introduced but what has been re-
ported in the press as to where we may
g0 on this bill.

As many know, the bill that is under
consideration that is supposed to re-
form health care is a bill that was
crafted in a back office in the Capitol
where very few people participated, and
those who did participate were only
Democrats. It was not until it was
rolled out on the Senate floor that
many of us had an opportunity to read
the 2,074 pages. If the American people
are like I am, we are still working our
way through section by section trying
to figure out exactly what it says and,
more importantly, exactly what it
means and, even more important than
that, how does it affect me? How does
it affect my family?

You see, health care is a very per-
sonal issue for everybody in this coun-
try. It is important that we display the
honesty they expect from us. If, in fact,
we are going to reform health care,
then let’s reform it. If we are going to
do what we have done over the past
several weeks, which is have a debate
about coverage expansion, then let’s be
honest with the American people. Who
is going to pay for it?

We know how CBO looked at the bill
and how it was designed by the major-
ity leader. They are going to steal $464
billion from Medicare. That is a fact.
Nobody disagrees with that. Madam
President, $464 billion would be stolen
from Medicare which the Medicare
trustees say will be insolvent in 2017, a
mere 8 years from now. I am not sure
that is fiscal responsibility, but it is in
the bill.

In the last 24 hours, the press reports
the majority leader has sent a new pro-
posal to CBO, the Congressional Budget
Office, because he is seeking to find out
what that new proposal will cost. If the
reports are correct, he has decided to
drop the public option and to craft a
new coverage plan for some segment of
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the American people. Again, by news
accounts only, that would be an expan-
sion of coverage for individuals in this
country 55 to 64. I do not know whether
that is the entirety of the group. That
is 24 million to 30 million people. The
likelihood is if it were opened to any
segment, it would be like a magnet to
those who probably had some type of
health condition because if you do not
have a health condition, the likelihood
is, in the open marketplace through
your employer, if you are employed,
you can find a reasonably priced plan.
Automatically, the way we have de-
signed it is we are going to attract the
sickest of that population.

In the process of doing that, we have
to pause for a moment and realize that
we have over 40 million seniors and dis-
abled already in Medicare. It is a sys-
tem that does not reimburse for 100
percent of the services provided. In
other words, for Medicare, we reim-
burse a doctor and a hospital less than
it costs them to deliver the service. Na-
tionally, we have accepted that be-
cause in that system, when a senior
goes in under Medicare and gets a serv-
ice, what is not reimbursed is then
shifted over to the private sector side.
It is shifted over to people who pay out
of pocket. It is shifted over to people
who have private insurance.

Doctors and hospitals have been suc-
cessful at managing their payer mix. A
lot of doctors have X amount of Medi-
care, X amount of Medicaid, and X
amount of private pay. When they put
them all together, they find a way to
stay in business.

I think it is safe to say if you change
the doctors’ payer mix or you change
the hospitals’ payer mix, you could
take a provider and move them from
slightly profitable, enabling them to
practice, over to losing money based
upon how the payer mix reimburses
them.

My point is, as you take people out of
private pay, which is coverage by their
employer under a health care plan,
payment out of pocket or purchase of
health insurance, where that health in-
surance pays at 100-plus percent of the
cost of a service provided, we are basi-
cally putting 24 million possibly new
additional covered lives into Medicare
under Medicare reimbursements.
Through  that, we automatically
change the payer mix of every poten-
tial provider in America. We put in
jeopardy the doctor. We put in jeop-
ardy the hospital. We put in jeopardy
anybody who provides a service under
Medicare.

What is the doctor going to do? The
doctor can look at it and say: I can ab-
sorb the reduction and the change in
the payer mix or the doctor may look
at it and say: I cannot add any more
Medicare beneficiaries. I am sorry, I
saw you before when you were on pri-
vate insurance, but I cannot continue
to see you because now I do not get re-
imbursed sufficiently. So you are going
to have to find another doctor.

Now we have gotten into the core
pledges of the President where he said:
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If you like your plan, you get to keep
it; if you like your doctor, you can con-
tinue with him. We are putting a bur-
den on the doctor or the hospital to
make a determination as to how they
monitor and control their payer mix by
one simple change: by increasing the
opportunity for people to participate in
a program that up to this time has
been sacred and, I might also add, is a
program that every participant has
paid in their lifetime to be enrolled in.

Medicare is a trust fund. I think we
forgot that, when we arbitrarily said
we can take $464 billion and steal it out
of Medicare and use it to fund this new
entitlement. This is not our money to
steal. This is the beneficiaries’ money
that they have paid taxes on their en-
tire life to fund their Medicare bene-
fits.

I am not sure why we believe we have
the right to go in and move that money
from one account to another, where, in
essence, we are moving it from one ac-
count and using it for somebody to-
tally different. It is unfair to those who
planned a lifetime for this.

Let me go back to the payer mix. As
you increase the rolls of Medicare
beneficiaries, you affect the viability
of every outlet of medical services—
hospitals, doctors, this could also af-
fect pharmacists. It is important that
we realize we have already increased in
this bill the number of individuals who
will be covered under Medicaid. The
majority leader’s original bill man-
dates that every State will now raise
their limit on Medicaid participation
from 100 percent of poverty to 133 per-
cent of poverty. Medicaid reimburses
at about 72 cents of every dollar of
service provided. When you do that,
you have now enrolled between 11 mil-
lion and 15 million new covered lives
under Medicaid.

So every provider in the system is al-
ready looking at what has been pro-
posed—until the press accounts of the
last 24 hours—and said: I am going to
have 11 million to 15 million more peo-
ple. I am being reimbursed 72 cents of
every dollar provided. It is hard to stay
in business when it costs you a dollar
to deliver a service and you get 72
cents back as payment.

They are already trying to figure out
how they are going to adjust their
payer mix to meet the demands when
all of a sudden we come out with a new
proposal that the press accounts say
we could enroll 24 million people in,
that further contributes to cost shift.

Let me say to my colleagues, I was in
full agreement with the President
when he came out and said: Here are
our goals. We have to reform health
care. We have to focus on making sure
every American has access and afford-
able options to health care. We have to
make sure it is fiscally sustainable.

Why, in the 21st century, would we
design a health care system that we
could not be certain was financially
sound for generations to come?

The truth is, by every account, in a
real 10-year period, 10 years of taxes
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and 10 years of benefits going out, this
bill before the revision yesterday is a
$2.5 trillion bill. It will contribute to
the debt. It will borrow money that our
children will be obligated to pay inter-
est on and pay back.

This just compounds the problem, a
breakthrough. This is not about policy;
this is about in a back room in Wash-
ington in the U.S. Capitol, where the
majority leader was trying to get to 60
votes. It is real simple.

Listen to the American people and
we would start over and we would start
over with the principles of the Presi-
dent: Make sure what you do reforms
health care, attracts 100 percent of the
American people because of access and
affordability, and it is fiscally sustain-
able for generations to come.

The truth is, we have been on the
Senate floor for 2 weeks. We have de-
bated a bill that does coverage expan-
sion. I admit openly, it covers 31 mil-
lion more Americans. But it misses the
mark of doing any health care reform
because, you see, the bill, before the
press accounts of the last 24 hours, as-
sured every American that if they had
private insurance or they paid out of
pocket, their health care costs were
going up. There is no way they could
not.

Now what we have done is we have
shifted and said we are going to in-
crease the amount of the cost shift. Let
me explain for just a minute what a
cost shift is. Cost shift is when some-
body goes in and is provided a medical
service, and if they do not pay for that
service or they do not pay the entire
cost of that service, what is left over is
shifted somewhere in the system. Well,
somewhere in the system is the next
person who walks in with insurance or
who pays out of pocket. Because of the
blend they have to meet, they pick up
the difference.

Why has health care had such a phe-
nomenal increase in cost? It is because
as we increased the rolls of Medicaid,
as we had more seniors go into Medi-
care, we had more costs that were
shifted. Up to this point, the President,
the Congress, and others were only fo-
cused on the uninsured and the under-
insured. Well, they are a contributor to
the cost shift, there is no question. But
let me suggest to you that if we pro-
vide insurance—and we should provide
access and affordability for every
American. By putting people into Med-
icaid, all you are doing is exacerbating
the cost shift. If, in fact, you create a
health care system that has an incen-
tive for an individual not to purchase
their own health care because it is
cheaper to pay the fine, all you are
doing is exacerbating the problem of
cost shift.

Health care reform is about changing
the health system so that cost shift is
eliminated. Quite frankly, it starts
with making sure we pay 100 percent of
what the cost of the services are. But
we are not having that debate. This de-
bate on the Senate floor right now, 2
weeks before Christmas, is about cov-
erage expansion. It is not about health
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care reform. If it were about health
care reform, we would be talking about
how we create an incentive for private
companies to create products that
allow an individual to construct their
health insurance so that it matches
their age, their income, and their
health condition. That is not what we
are doing. We are sitting in Wash-
ington, creating a one-size-fits-all pro-
gram and saying: You know what, if
this doesn’t fit, well, we are going to
create a government option for you,
and we will subsidize you and put you
in the government option. Where is
that fair to the American taxpayer?

That is why Senator CRAPO’s motion
is so important. Refer it back to com-
mittee. Start over. We have our prior-
ities wrong as it relates to our ability
to dip into the American people’s pock-
ets and use their money to fund some-
thing that is not going to benefit them
one bit. This would be a different de-
bate if we could look at the people who
are not covered and say: We have fis-
cally maximized our ability to provide
you health care but not necessarily
abused the American people’s pockets
to do it.

America is the most compassionate
country in the world. But when we de-
bate things such as this, we are also
the most foolish country in the world
because it is irresponsible on our part
to abuse the power of this government
to spend money like this without the
benefits that we set out to achieve.

So it is my hope that as we go
through the weekend, we will have an
opportunity to see what the new pro-
posal is that is laid down on the table.
Again, I have to go by what I read, and
that is not always accurate in this
town.

The CBO has stated that a similar
proposal, which was a proposal for a
buy-in at the age of 62, would result in
an adverse selection in the Medicare
Program and would drive up premiums.
Let me quote CBO because I don’t want
it just to be me. This is what the CBO
said:

A potential problem with this option is
that the amount of adverse selection that
the program experienced could be greater
than anticipated, which would put upward
pressure on premiums.

CBO is the entity that is evaluating
the cost of the current proposal, which
nobody knows what is in it. But this
was a proposal that was sent to them
some time ago that had the buy-in
starting at 62, not 55, and their assess-
ment of it, with a buy-in of 62, is that
the adverse selection—meaning more
sick people were going to migrate to
this new option—would cause upward
pressure on Medicare premiums and up-
ward pressure on premiums across the
board.

So it is my hope that we will have an
opportunity very soon to know what is
in the proposal and to be able to debate
the facts versus just trying to educate
ourselves based on the leaks from the
media. But there is one thing for cer-
tain: The American people have voiced

CONGRESSIONAL RECORD — SENATE

their position on health care reform.
They do not see it as reform. They do
not see it as positively affecting them-
selves. They see it as too expensive,
they see it as a breach of trust on a
plan that seniors have become 100 per-
cent reliant on because they paid into
it.

This path has a lot of problems. It is
not just the new proposals, it is the
proposal that has been on the table for
some time. It is my hope that we will
continue this debate as long as it takes
to make sure that at the end of the day
we do what is right for the American
people and not necessarily what is ex-
peditious for Members who would like
to be home for the holidays.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Madam President,
earlier today I explained to my fellow
Senators, and hopefully to my friends
in the media, that the Reid bill does
not provide a net tax cut for Ameri-
cans. Contrary to the Democrats’
claims, that seems to be the situation.
They claim there is a net tax cut. I
hope I proved earlier today that it does
not have a net tax cut. Some Ameri-
cans are cut, but don’t forget that
some Americans have increases in
taxes. I pointed directly to this data,
as prepared by the Joint Committee on
Taxation, to show that a group of mid-
dle-income taxpayers will see their
taxes go up under the Reid bill, and
that would be this class of taxpayers
right here. I don’t disagree with Demo-
crats saying there is $40,786 million of
tax cuts, but there are also tax in-
creases for a large share of Americans.

I want to now build on those earlier
remarks. As I stated, there is clearly a
group of individuals and families who
benefit from the government subsidy
for health care. However, that group is
relatively small. Another much larger
group would see their taxes go up. So I
want to take a minute to provide some
statistics that we pulled from the data
of the Joint Committee on Taxation
looking at both the winners and the
losers under the bill.

For the benefit of the public, the
Joint Committee on Taxation is an in-
tellectually honest group of profes-
sionals who are nonpartisan, and they
give Congress information on the im-
pact of policies we make here in our
various committees or as individuals or
the Senate as a whole.

According to this professional group,
the Joint Committee on Taxation, out
of those individuals and families af-
fected by four major tax provisions
under the Reid bill, individuals earning
more than $50,000 and families earning
more than $75,000 would see, on aver-
age, their taxes going up. Only individ-
uals with incomes below $50,000 and
families with incomes below $75,000
would, on average, see some tax relief
on account of receiving subsidies for
health insurance.

The data of the Joint Committee on
Taxation indicates that in 2019, indi-
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viduals earning less than $50,000 would,
on average, receive tax relief through
this subsidy equal to $875. Families
earning less than $75,000 would, on av-
erage, receive tax relief equal to $2,031
from the subsidy. This so-called tax re-
lief, however, is in the form of an ad-
vance refundable tax credit that is de-
livered directly to the insurance com-
pany providing health insurance cov-
erage, not to the individual but signed,
sealed, and delivered directly to the in-
surance company—100 percent of it. I
repeat: not to the individual but to the
insurance company. Clearly, this group
is a winner under the Reid bill. But the
same data from the Joint Committee
on Taxation indicates that in 2019, in-
dividuals earning between $50,000 and
$200,000 would, on average, see a tax in-
crease of $593. That is for individuals.
Now, let’s go to families earning be-
tween $75,000 and $200,000. They would,
on average, see a tax increase of $670.

So what does all this mean? This
means the Reid bill does not cut taxes
for all Americans. To the contrary, the
Reid bill breaks Obama’s promise not
to tax individuals making less than
$200,000 and families making less than
$250,000 a year. And you just can’t
know how many times President
Obama, during his Presidential cam-
paign—whether in debates or in indi-
vidual appearances when he was a can-
didate—made it very clear that nobody
with under $200,000 a year in income
was going to see a tax increase. To the
contrary, the Reid bill breaks Presi-
dent Obama’s pledge not to tax individ-
uals making less than $200,000, and
then a higher figure for families mak-
ing less than $250,000.

Does the tax relief provided to indi-
viduals earning less than $50,000 and
families making less than $75,000 rep-
resent a tax cut? Generally, no, be-
cause based upon the report of the
Joint Committee on Taxation, of the
$395 billion the government will spend
on tax credits for health insurance—or
subsidies for health insurance—$288 bil-
lion will be refundable, meaning indi-
viduals and families who have no tax
liability will still receive the full ben-
efit. The Joint Committee on Taxation
tells us that the remaining $106 billion
will go toward reducing real tax liabil-
ity.

The Congressional Budget Office
classifies a benefit provided to tax fil-
ers with no tax liability as government
spending, not as a tax decrease. This is
compared to a tax benefit that actually
will reduce a taxpayer’s tax liability.
This means the $288 billion of govern-
ment spending through the Tax Code
cannot be considered a true tax reduc-
tion.

The Democrats count the $288 billion
in government spending when claiming
the Reid bill provides a tax cut. And
the reason is if the Democrats do not
count this government spending as a
tax cut, they could not hide the fact
that the Reid bill increases taxes.

Bottom line: The Reid bill does not
provide a net tax cut. Instead, the bill
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raises taxes and it raises taxes on indi-
viduals and families earning less than
$250,000, contrary to Candidate
Obama’s presentation during the cam-
paign that nobody below that figure
would get a tax increase.

Check the data. No one can dispute
it. It is right here in these figures. Ev-
erybody in the United States is rep-
resented by these figures here high-
lighted. They are the ones who are
going to get a tax increase. That is the
rest of the story.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. CASEY. Madam President, we
are on the floor today, as we have been
for many days and weeks now, dis-
cussing health care. One thing I think
is undeniably clear is that there is a
basic divide in the Senate on health
care. That is not news to most people.
But I believe on this side of the aisle
there is a great deal of consensus about
what health care reform should be
about.

We have been trying throughout this
debate to make it very clear that we
are not only concerned about the tens
of millions of Americans who do not
have any insurance at all—that is obvi-
ously a focus of our work and focus of
the debate—but we are also concerned
at the same time, as we must be, with
those who have insurance—with fami-
lies with insurance, families who be-
lieve they have the security of insur-
ance but, unfortunately, under our sys-
tem many of them don’t.

Many families, in fact millions of
families, over the last couple of years
have had a member of their family de-
nied coverage because of a preexisting
condition. That should be illegal. In
this legislation we deal with that di-
rectly for the first time ever.

We also provide other protections.
When you say ‘‘consumer protections,’’
that is a nice sounding phrase but in
some ways it does not describe what we
are trying to do. We are trying to pre-
vent people from being denied coverage
because of preexisting conditions. We
are trying to make sure that other
families don’t have a tragedy such as
the family I have spoken on before on
this floor, the Ritter family in
Manheim, PA. They had the tragedy of
finding out a number of years ago that
their two 4-year-old daughters, twins,
had leukemia but also the insult and
the outrage of our system saying to
them: Your daughters have leukemia,
we can treat them, we have a lot of ex-
perts and knowledge and technology to
help them, but we are going to limit
their care.

That is an outrage. The first provi-
sion in this bill says we are not going
to put caps on treatment for people
who are very sick.

We also recognize that, as President
Obama said a number of months ago, if
you get sick, you shouldn’t go bank-
rupt. But that is happening more and
more in America. It is an outrage and
we should not allow it to go on any
longer.
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We are trying also to keep premiums
affordable. Fortunately, the Congres-
sional Budget Office helped us make
that argument. In their own way they
weighed in on that question and talked
about the fact that so many American
families will have their premiums re-
duced if not kept level.

We are obviously trying to enhance
quality and prevention. All of these
strategies that we know work, the re-
search is irrefutable, but we talk about
them as a way of a good example in-
stead of talking about them as some-
thing we ought to put in the law and
make part of our system. Why should
we have all of those prevention strate-
gies and then throw up our hands and
say that would be nice if insurance
companies did that in their policies in-
stead of make it part of the law. And
we will, both in terms of prevention
strategies as well as quality.

Finally, as a quick summary of what
we are trying to do, we are trying to
control costs. I think this bill does
that. We still have a bill to do and
amendments to make. It also cuts the
deficit by $130 billion over 10 years, and
much more, several hundred billion, in
the years after that.

One fundamental recognition, I
guess, in this debate—at least on this
side of the aisle—is that our system
has left people out. In some cases it has
left them out in a very tragic way
when they are denied coverage because
of a preexisting condition. Our health
care system has left out others in dif-
ferent ways, and I rise today to speak
about an amendment I filed, along with
Senator KLOBUCHAR, my COSpoOnsor on
this amendment, that seeks to address
a group of Americans who have been
left out of our health care system and
forgotten at a very difficult time in
their lives. The name of the amend-
ment is the Pregnant and Parenting
Teens and Women Amendment. It rec-
ognizes what I believe to be a funda-
mental reality in America. I will de-
scribe two scenarios—one that so many
of us have had the opportunity to expe-
rience as parents but especially those
in this Chamber and those who are lis-
tening to this debate who are women
who become pregnant.

For many women that moment when
they find out they are pregnant is a
moment of joy. It is the miracle of
pregnancy. They feel that joy and they
share it with their family and their
friends. It is a time of real happiness.
Many of these women in that first sce-
nario do not need help beyond what
their families provide or what they
might receive by way of adequate sup-
port within our existing framework of
programs and services—whether that is
government help or private sector or
nonprofit help. That is wonderful and
we hope that becomes more and more
the case.

But there is a second scenario in
America, a second category where a
woman finds out she is pregnant and
that moment of discovery is not a mo-
ment of joy. For her, it is a moment of
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terror or panic or even shame. She may
be in a doctor’s office or she may be at
home—she may be in a number of
places—but for her that moment begins
with a crisis in which she feels over-
whelmingly and perhaps unbearably
alone, all alone. She could be wealthy,
middle income, or poor—but most like-
ly, if that pregnancy is a crisis, she is
poor. Whatever her income, she feels
very simply all alone.

A pregnant woman who is facing
those horrific circumstances may be a
woman who has an abusive spouse or
boyfriend who is tormenting her. She is
all alone in many instances.

Another pregnant woman may be-
lieve that she cannot support or care
for her new baby at this point in her
life. She is all alone.

Another woman might believe that
her financial situation is so precarious
that she cannot care for or raise a
child. She may feel all alone and help-
less. If she decides to bear a child, she
needs our help. She needs our help to
walk with her along that difficult jour-
ney—not only through the 9 months of
her pregnancy but also through the
early months and years of that child’s
life.

I believe that is an obligation we
have. I know some may not agree with
that, but it is important that we are
honest about where we stand.

We understand that many women
face that reality. So what do we do
about it? Do we say: That is too bad
and that is kind of their problem and
let them find their own way or there is
a little program down the street that
might help them or there might be a
little government program over here or
there might be some charity that will
help them. They will do fine. Don’t
worry about them.

This country has shown a capacity to
reach out and help people who are in
crisis, to try to give people a sense that
they are not all alone, that there are
lots of ways to help. Unfortunately,
neither political party has adequately
met this challenge, in my judgment.
We hear a lot of discussion about it. We
hear a lot of sentiment about it. But
we do not do nearly enough about it.

Here is what the amendment will do.
First, it will provide assistance and
support for pregnant and parenting col-
lege students. Second, it will provide
assistance and support for pregnant
and parenting teens. Third, it will im-
prove services for pregnant women who
are victims of domestic violence, sex-
ual violence, and stalking. And fourth,
it will increase public awareness of the
resources available to pregnant or par-
enting teens and women.

Let me give some examples of these
services. First, funding for colleges to
provide pregnant and parenting re-
sources located on campus or within
the local community and improve such
resources, including: the inclusion of
maternity coverage, which a lot of in-
surance companies do not provide now,
unfortunately and insultingly, in my
judgment; make available riders for
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coverage for additional family mem-
bers in student health care on a college
campus; make sure that woman, if she
has chosen to bear a child, gets housing
and childcare and flexible or alter-
native academic scheduling to allow
her to remain in school; education to
improve her parenting skills; mater-
nity and baby clothing, baby food, baby
furniture—all of the things some of us
take for granted in our families prior
to or upon the birth of a child.

The other part of this is funding for
programs that help pregnant and par-
enting teens stay in or complete high
school and prepare for college or voca-
tional education, by providing re-
sources and assistance.

Next, assistance to States in pro-
viding intervention services, accom-
paniment and supportive social serv-
ices for pregnant victims of domestic
violence and other kinds of violence as
well, to start.

Finally, making people aware, pro-
viding public awareness and outreach
so that pregnant and parenting teens
and women are aware of the services
available to them.

We cannot stand here on the floor
and say we care about these folks and
we want to help them if we are not
willing to make good on that promise.
It is not enough to have good inten-
tions. It is not enough to say there
might be a program out there. We
know for sure that at least these three
categories—maybe others could add to
it, maybe others may not, but these
three categories of pregnant women are
in many cases all alone. Neither polit-
ical party nor our Government—and I
would argue other parts of our soci-
ety—are doing enough. It is time as we
debate health care that we say one part
of our health care system is going to be
made much better.

In addition to the substantial
changes on protecting families from
the ravages of what insurance compa-
nies have done to some families, pro-
tecting them at long last, those with
insurance, ensuring 30 million Ameri-
cans, cutting the deficit, having pre-
vention strategies, controlling chronic
disease and making it something we
can manage better, and save money—
all of that is important. But I do not
think in the debate here we should
leave out those who are asking for a
little bit of the help we are not giving
them.

We should never ask a pregnant
woman to walk that journey all alone.
I think that is the least we can do in
this Chamber, in this debate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Madam President,
my friends on the other side of the
aisle have taken to the floor to make
the argument in favor of the Reid bill
that it eliminates a so-called hidden
tax. What is this so-called hidden tax?
The other party argues that there is a
hidden health tax that families pay in
increased premium costs to cover the
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costs of caring for the uninsured. In
short, when doctors and hospitals pro-
vide treatment to the uninsured they
are forced to compensate for this ‘‘un-
compensated care’ and do so by charg-
ing more to private health insurers.
The cost of this care that is shifted to
the insurers is then passed on to health
care consumers in the form of higher
health insurance premiums. Unfortu-
nately, this so-called hidden tax is
often overstated.

Families USA conducted a study at-
tempting to quantify the cost shift as-
sociated with uncompensated care. Ac-
cording to this study, about $43 billion
in uncompensated care is shifted to pri-
vate health insurance which led Fami-
lies USA to conclude that there is a
hidden tax of about $1,100 that families
pay in increased premiums. A Kaiser
Family Foundation study dissected the
Families USA numbers and estimated
that the total amount of uncompen-
sated care shifted to private insurers
was closer to $11 billion, making the
so-called hidden tax around $200 for a
family, compared to the $1,100 that
Families USA said. Let me give some
ground to my friends on the other side
and assume that the hidden tax does
equal that higher figure, $1,100, as com-
pared to the Kaiser Family Foundation
figure of $200.

The Democrats’ bill does not get rid
of the hidden tax entirely. Actually,
this bill makes it worse. How? First,
the Democrats’ health care reform bill
still leaves a large number of Ameri-
cans uninsured. Specifically, the Reid
bill leaves 23 million out of 54 million
still without health insurance at the
end of this decade, remembering that
this bill does not actually take effect
until 2014. So between 2014 and at the
end of the budget window, we still have
23 million people without health insur-
ance. At best, the reform in this 2,074-
page Democratic bill cut the hidden
tax in half; in this case, to about $500
for a family.

The Reid bill adds, however, new hid-
den taxes. These impose $67 billion
worth of so-called fees on health insur-
ance companies and self-insured ar-
rangements beginning in 2010. The Con-
gressional Budget Office, the Joint
Committee on Taxation, the non-
partisan experts and official congres-
sional scorekeepers have testified that
these fees will be passed on to health
care consumers.

The Congressional Budget Office and
the Joint Committee on Taxation have
further testified that this will result in
higher insurance premiums for all
Americans. The actuaries at Oliver-
Wyman estimate that the fees imposed
on health insurers would add $488 to
the cost of the average family health
insurance policy. A new hidden tax is
also created as a result of the Medicaid
expansion and Medicare cuts. The
major cost shift in health care derives
from the government programs, Medi-
care and Medicaid, which reimburse
providers at rates roughly 20 percent to
40 percent lower than what private pro-
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viders pay to the same doctors and hos-
pitals.

President Obama understands that
paying doctors below market rates
leads to a cost shift. After all, in a
townhall on health care reform, the
President said:

If they’re only collecting 80 cents on the
dollar, they’ve got to make it up somewhere,
and they end up getting it from people who
have private insurance.

The Medicare and Medicaid cost shift
will be increased significantly under
the Democrats’ health care reform bill.
According to CBO’s estimate, Medicaid
will be increased by more than 40 per-
cent, from 35 million to 50 million peo-
ple by the end of the budget window in
2019. Additionally, the bill includes al-
most $% trillion in Medicare cuts
which will result in lower payments to
providers.

The actuaries at Milliman Consulting
studied the current cost shifting re-
sulting from Medicare and Medicaid
underpaying providers and found that
this cost shift for Medicare and Med-
icaid totaled almost $89 billion per
year, adding $1,788 to the current fam-
ily health insurance policy. Increasing
the current Medicare and Medicaid
cost shift, as a result of this 2,074-page
health reform bill before us, would add
even more cost to a family health in-
surance policy.

The easier cost shift to address would
be the $1,700 cost shift from defensive
medicine. The Democrats do not ad-
dress cost shift from defensive medi-
cine which Dr. Mark McClellan, former
head of CMS, and Daniel Kessler esti-
mated adds $1,700 in additional cost per
average family. Addressing this reform
alone could save more than covering
all of the uninsured.

So you see, the Democrats say their
bill will eliminate the so-called hidden
tax. My friends seem to come up short
on that one. Also, my friends add new
hidden taxes that will burden middle-
class Americans.

I ask my friends to be transparent
when they are talking about getting
rid of the hidden tax. The Democratic
health reform bill actually makes
things worse.

I yield the floor.

The PRESIDING OFFICER (Mr.
WHITEHOUSE). The Senator from Utah.

Mr. BENNETT. Last night, I held a
telephone townhall meeting. As usual,
because we get over 10,000 people on the
telephone townhall talking to us, I
said: This is a meeting that is open to
any subject you can talk about.

Overwhelmingly, they all wanted to
talk about health care. I had one call
where the fellow said he liked this
health care bill. He was a small busi-
nessman. He said: This will help me as
a small businessman, and why are you
opposed to it?

I said to him: I have been a small
businessman, and I would like to point
out to you that NFIB, the organization
that helps small business, is opposed to
it. And I went through some of the rea-
sons. Then I told him of other small- or
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medium-size businessmen in Utah who
have said to me: If this bill passes, we
are out of here. We could do our manu-
facturing overseas. We could send our
product to South America and have it
made there. We have stayed in Utah
more out of patriotism than money.
But if this bill passes, the impact on us
in small business will be sufficiently
great that we will leave Utah. We will
leave America. We will take all of
these jobs and go overseas.

That was that one discussion with
the one caller. Every other -caller
talked about the health care bill and
said: Don’t pass it. Every other caller
was opposed. There was only the one
who made comments in favor of it,
comments on which I think I was able
to dissuade him.

Every other one came up: Do you
want to talk about Afghanistan?

No, we want to talk about health
care. We are opposed to this bill.

Do you want to talk about some
other aspects of what is going on in
Washington?

No, we want to talk about health
care, and we are opposed to this bill.

Over and over, the only other subject
that came up that I can recall with any
regularity—there were several -calls
that talked about cap and trade and ex-
pressed their opposition to that. But,
overwhelmingly, the entire hour was
people who were saying: We are op-
posed to this bill.

I want to share with the Members
some aspects of the reaction of Utahns
to the campaigns that have been
mounted by various groups in favor of
this bill. Let’s go to the campaign that
has been mounted by the AARP. AARP
is one of the strongest lobbying organi-
zations in the country. Indeed, there
are those who say it is the most power-
ful lobbying organization. AARP, in an
effort to make sure this bill gets
passed, has prepared preprinted peti-
tions and sent them out to their mem-
bers. Here is a copy of one. It is ad-
dressed directly to me and was sent to
people in the State of Utah: ‘“‘Petition
to Senator Robert F. Bennett. Dear
Senator Robert F. Bennett, As one of
your constituents ... ” so on and so
forth.

Then all the AARP member has to do
is sign it and send it to me. This one
was sent to me. But as we can see, he
didn’t just sign it, instead he wrote on
it. This is what it says in handwriting:

Absolutely not! Please vote against cur-
rent legislation being proposed by the cur-
rent administration and endorsed by the
AARP.

The ‘“‘not” is underlined. He signed
his name. I have taken it off this fac-
simile to protect the man’s privacy,
but he made it clear that he was not in
favor of what the AARP was saying and
doing in this situation. We have others
who have said the same kind of thing.

Here is a letter I will quote from:

Senator Bennett, please do not vote to pass
the health care bill that contains a public
option. The present medical is broken and
surely needs fixing. However, it should be
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done in ways that do not bankrupt the coun-
try, close hospitals and doctors offices.

Who is saying this? He says:

I will probably withdraw from AARP since
they support the present health care pro-
posals. Several of my doctor friends have
withdrawn from the AMA due to its support
of these proposals.

Then he signed his name, and his ini-
tials make it clear he, too, is a physi-
cian, a member of AARP who clearly
wants to drop out of AARP, and a
member of AMA who supports those
who drop out of the AMA.

Let me quote from another physician
who wrote a lengthier letter, more ana-
lytical. I will quote from parts of the
letter. He starts out:

As a practicing Utah physician, I see and
treat patients every day. I try to accurately
diagnose what their troubles are and offer an
incremental plan for their recovery. I am
thorough, methodical and exacting in my
plan, purposely first doing no harm, as my
Hippocratic oath reads, not making the situ-
ation worse, not causing more pain or suf-
fering. The Senate bill before you will make
America more ill, with increased pain and
suffering. I plead with you to first do no
harm. Please do not make the situation
worse as with the current bill. It is beyond
repair. Please recognize that the Senate plan
will add to America’s ills.

Then he goes on later in the letter to
make this comment:

Patients ask me why the AMA appears to
support this bill. They sense that the AMA is
not looking out for patients and doctors. I
agree that the AMA is misdirected and ex-
plained that the AMA represents fewer than
one in five U.S. doctors and has compromised
its mission.

I find that interesting. I didn’t real-
ize that the AMA membership had
dropped so low. When I first became in-
terested in politics, the AMA rep-
resented virtually every doctor in the
country. Not anymore.

I tell my patients about the mul-
titude of other medical organizations
of which I am a member, state medical
organizations, speciality groups, and
the Coalition to Protect Patients
Rights, representing thousands of doc-
tors who actively oppose the Senate
bill in its entirety and are fighting for
patients and the right fixes for afford-
able, quality care.

Well, as I found out in my telephone
town meeting, which covered the entire
State—and with no filtering on the
part of my staff as to who could get in
and who could not—this is, indeed,
very clearly the majority opinion for
members of the State, seniors who pre-
sumably belong to AARP, and physi-
cians who either used to belong to the
AMA or understand the AMA.

Here is an e-mail from a doctor. I
cannot pronounce the specialty he is
in. He says:

As a constituent and practicing—

And then he goes on to say whatever
kind of ‘‘ologist’ he is—

I strongly urge you to oppose the passage
of the current Senate healthcare reform leg-
islation. . . . Although our nation would ben-
efit from targeted healthcare reform, the
proposed legislation is not the answer and
will harm, not help, healthcare delivery in
our nation. . . .
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As surgeons, we take pride in our work and
strive to provide the best patient care pos-
sible. We will support reform efforts that
truly preserve access to high qualify spe-
cialty care without jeopardizing the physi-
cian-patient relationship. As such, I oppose
the ‘‘Patient Protection and Affordable
Healthcare Act’’ as it has the potential to se-
riously compromise the delivery of
healthcare in the United States by creating
additional pressures on an already overbur-
dened healthcare system.

Well, I have a number more. I will
not go into all of them; I will just pick
a few from the stack I brought with
me.

Here is one:

I am a Surgeon who has been practicing for
about 30 years. I am against the total over-
haul of the health care system. All entitle-
ment programs are not cost effective and all
are in danger of bankrupting the U.S.

Here is one, who is a retiree, who
says:

Please vote against these healthcare ‘‘re-
forms” that will limit options, cost us all
more and reduce our freedoms. We need real
change: portability, tort reform, and less
government control.

Back to the doctors. He says:

Dear Mr. Bennett,

I am a pediatrician in Utah and met you at
the hospital in Orem. Thank you for your op-
position to the current process happening in
Washington. We do not need to rush through
and push the American people into govern-
ment run health care and more red tape.
Medicaid is already my biggest head ache in
my practice.

And so on and so forth, as I say.

I want to make this other point with
respect to all of these people who are
so concerned that we will have an im-
mediate bad impact if this bill passes.
They do not realize—and I did my best
to point this out to those who were on
the telephone townhall meeting last
night—that this bill will not fully take
effect—indeed, most of the aspects of
this bill will not take effect—until Jan-
uary of 2014. That is correct, January
of 2014—4 years away.

Here we are meeting on weekends,
coming in here on Sunday, driving to
get this done by Christmas because it
is so pressing that we have to do it,
and, by the way, we are not going to
start, really, any of these reforms for 4
years. So these people who are writing
me, these doctors who are complaining
about AMA’s endorsement, these peo-
ple who are complaining about AARP
not representing them, are worried
about an immediate impact.

Let me tell you what the immediate
impact of this bill will be. The imme-
diate impact of the bill will be finan-
cial. The taxes will take place imme-
diately upon passage. The increase in
premiums will begin to start on pas-
sage, as the pressure on the insurance
companies, the pressure on manufac-
turers, the pressure on pharmaceutical
companies will all begin with the pas-
sage of this bill. But all of the wonder-
ful things we are being promised as
benefits from this bill will be delayed
for 4 years. Why? There is only one rea-
son why: in order to use smoke and
mirrors in the budgetary process to
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make it look as if this is cheaper than
it really is. If you get the money com-
ing in for 10 years but the expenses
only going out for 6 years in your cal-
culation, it looks as if it is a whole lot
cheaper than it really is.

The only honest way to score this is
to say the expenses start the same day
the taxes start, the expenses going out
start the same day the revenue coming
in starts. Then you get an accurate de-
scription of how much this costs.

I cannot imagine any businessman
going before his board of directors and
saying: I have a new program I want to
institute in this company, and it is
going to cost X, and here is how I have
calculated it is going to cost X. I am
calculating the revenue from the sales
of the product over a 10-year period,
but the actual sales will only occur in
the last 6 years.

His board of directors would take one
look at him and say: There is no way
we can make a strategic plan based on
that kind of smoke and mirrors. What
in the world is wrong with you to do
accounting of that kind?

He will say: That is the kind of ac-
counting I learned from the U.S. Sen-
ate—start counting the revenues im-
mediately, but don’t count the ex-
penses until 4 years later.

Well, let’s look at the impact of that
4-year gap and tie it to the messages I
am receiving from my constituents,
and I think we will see something very
interesting happen. Between now and
the time the benefits of this bill begin
to take hold, there will be three or four
open seasons of people who will look at
their health care plan and be allowed
to make changes in it. They will see
the costs go up, and they will say: Wait
a minute, what is happening here? The
costs are going up, but there are no
changes coming from this bill the Sen-
ate passed back in 2009—or 2010, if we
push it until next year. What is hap-
pening?

Well, your costs are going up in an-
ticipation of the costs of this bill that
will take hold in January of 2014.

At that point, the anger we are see-
ing from constituents now will get
worse. The anger we are seeing in the
e-mails and letters I am receiving now
will get more intense, and people will
start to say: You mean I am being
forced to pay extra premiums in 2010
because the government needs to accu-
mulate cash against the time when
these great changes hit us in 2014?
When they start writing me that kind
of complaint, I will say: That is exactly
what I mean. The government is going
to start taxing you in 2010, but they are
not going to do this program until
2014—at which point, the outcry from
constituents will be: Well, let’s stop
the taxes and let’s kill the effective
date of 2014.

I am not sure I can predict that with
certainty, but I can go back in history
and remember the catastrophic bill
that was passed with respect to Medi-
care, and the senior citizens suddenly
discovered how much it was costing
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them. The outcry was so overwhelming
that the Congress, within a matter of 6
months of the passage of the bill, re-
pealed the bill. I remember the pic-
tures that appeared in national maga-
zines of Congressmen Rostenkowski,
who was at the time the chairman of
the Ways and Means Committee, being
accosted physically when he went
home to Chicago by seniors who would
stand in front of his car and not allow
him to move, who would sit on the
hood of his car to block his way in
every conceivable way. The outcry was
enormous when they saw this increased
cost for something where they did not
see a corresponding benefit, and Con-
gress responded to that outcry and re-
pealed that bill.

In this case, there will be a 4-year pe-
riod for the outcry to build before they
start to see the benefits, if, indeed, the
bill does confer benefits. There will be
a 4-year period with that many open
seasons for people to look at their pro-
grams and see their premiums go up
and see their plans change and see the
adjustments made in preparation for
this, adjustments they will not want; 4
years in which they will see the state-
ment of the President of the United
States, that “‘if you like your plan, you
don’t have to lose it,” prove not to be
the case.

In that 4-year period, it is entirely
possible that the outcry from constitu-
ents, like the ones who are com-
plaining now, will have tremendously
more impact and more force. I hope
that is, indeed, the case, if we pass this
bill. I hope that in that 4-year period,
before we start to see the wonderful
things we are being promised from the
other side of the aisle come to pass—
the increased premiums, the increased
taxes, and the increased costs will be
with us—the people of this country will
rise up and say: We want this bill re-
pealed. They have 4 years in which to
do it, 4 years in which to think about
it, 4 years in which to experience it.

Why are we rushing to get this done
before Christmas when we have 4 years
before the thing finally kicks in? Let’s
take the time to do it right. Let’s take
the time to listen to our constituents.
Let’s take the time to listen to the
American people who are examining
this bill and, by ever-increasing mar-
gins, telling us again and again that
they do not like it.

We have heard from many people the
reactions of the polls. The Quinnipiac
Poll made the comment: It is a good
thing the Senate is not letting the
American people vote on this bill be-
cause the American people are against
it. We have seen the Gallup Poll show
a tremendous swing, as their people are
against it. The more they know about
it, the less they like it. Yet we are try-
ing to rush it through in the holiday
season to get it done before Christmas
even though it is 4 years away before
all of the wonderful things that are
being promised will surface.

Mr. President, I think my constitu-
ents have it right. I think those people

S12887

who belong to AARP who are saying
they are going to drop out because of
AARP’s endorsement are right. I think
those physicians who say they are ei-
ther not members of the AMA or they
are going to drop out from the AMA be-
cause of the AMA’s position are right.
And I think if we cram this thing
through in a sense of urgency, even
though it is 4 years from implementa-
tion, we will see an outcry in the inter-
vening 4 years from the American peo-
ple that will cause Members of the Sen-
ate to wish they had taken more time
to examine it all, to do it right, and
not to panic over pressure from various
special interest groups that see ways in
which they can profit from this.

The American people, the American
physicians, the American patients all
see ways in which they will be hurt,
and I speak for them, as they say: Slow
this down. Do this thing right. Do not
panic under pressure of an artificial
time deadline.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

IN PRAISE OF WENDY TADA

Mr. KAUFMAN. Mr. President, I rise
to speak today about my great Federal
employee of the week who works at the
Department of Education.

Whenever I enter this hallowed
Chamber, I never fail to notice the in-
spirational words written on each wall
above the doors. Above the east door is
inscribed the Latin phrase ‘‘Annuit
Coeptis,” or ‘“‘Fortune favored Us in
Our Beginnings.” This refers to our
Founders’ Dbelief that Providence
looked kindly upon our Republic dur-
ing its earliest days.

In that time, ours was mostly an
agrarian society. Town life centered on
planting seeds and harvesting crops.
Children worked alongside their par-
ents in the field, and when it came to
their education, homeschooling or
learning to read and add in a one-room
schoolhouse was the norm.

Thomas Jefferson wrote, some years
after his Presidency, that ‘‘Science is
more important in a republic than in
any other government.’”’ It was this be-
lief in the importance of knowledge
and reason—including political and his-
torical literacy—that 1led education
pioneers such as Horace Mann to pro-
mote universal schooling in the early
part of the 19th century.

Shortly before the Civil War, access
to compulsory and free public edu-
cation spread across the country as
States passed laws inspired by this
principle. The Morrill Land-Grant Col-
leges Act provided for the construction
of some of our Nation’s greatest col-
leges and universities in the late 1800s.
In the early years of the 20th century,
States increased access by expanding
free, compulsory education to include
high school. The last 60 years saw dra-
matic advances in this area, with the
legal desegregation of schools and the
passage of critical legislation such as
the Elementary and Secondary Edu-
cation Act and the Individuals with
Disabilities Education Act.
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I am proud to have been serving in
the Senate earlier this year when we
passed the American Recovery and Re-
investment Act. That legislation sent
much needed funding to fix schools,
make student loans more readily avail-
able, and to keep teachers in the class-
room. The Recovery Act so far saved
over 230 teaching jobs in my home
State of Delaware alone.

In 1980, the U.S. Department of Edu-
cation was created, and its employees
have been working tirelessly to make
sure students from all 50 States, in-
cluding Delaware and Rhode Island, re-
ceive the same strong support. They
oversee the Federal loan programs that
enable tens of millions of Americans to
afford college and postcollege studies.
They help develop policies to ensure
that Americans with physical and in-
tellectual disabilities have education
programs in their communities and can
pursue a full range of opportunities.

Wendy Tada, who has worked at the
Department of Education for 9 years, is
one of those outstanding employees.
When she arrived at the Department in
2000, Wendy already had a great deal of
experience working to expand opportu-
nities for rural special needs students
in Hawaii and Alaska.

Wendy, who is a lifelong learner her-
self, holds a bachelor’s degree in psy-
chology from Seattle University, a
master’s in physical therapy from
Stanford, and a master’s in public
health from San Diego State. She also
earned a doctorate in developmental
psychology from the University of Cali-
fornia in San Diego.

Wendy’s experience includes working
at the State and local levels. She pro-
vided physical therapy to disabled stu-
dents in Washington State, developed
an education curriculum for special
needs children in Hawaii and its re-
mote Pacific Islands, and evaluated
health and education services in Native
Alaskan villages.

Wendy has taught college and grad-
uate courses in education and public
health at the University of Washington
and the University of Hawaii.

Her first job with the Department of
Education was as a research analyst in
the Office of Special Education Pro-
grams. Wendy’s talents and experience
led to a promotion within a year, when
she became Chief of Staff to the Assist-
ant Secretary overseeing that office.
She continued as his top adviser when
he was appointed to serve as Assistant
Secretary for the Office of Vocational
and Adult Education. In 2006, Wendy
became the Chief of Staff to the Dep-
uty Secretary of Education.

This January, after a brief stint as an
education analyst for the Office of
Management and Budget, she was
asked by the Deputy Secretary of Edu-
cation to serve as senior adviser for
policy and programs.

During her years in the Department,
Wendy has been instrumental in devel-
oping important regulations and guid-
ance documents relating to IDEA and
title I of the ESEA. Today, her time is
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spent in developing and putting into
practice education programs funded by
the Recovery Act.

One of the central programs under
the Recovery Act is the new Race to
the Top Fund. This initiative rep-
resents the largest Federal competitive
investment in elementary and sec-
ondary education in our history. It will
offer over $4 billion—that is billion—in
grants to States to develop comprehen-
sive education reform plans. This will
help all States, including Delaware,
save even more teaching jobs and add
new resources for schools.

Wendy’s work and that of her col-
leagues throughout the Department of
Education continue to benefit Amer-
ican students nationwide. They ensure
that all our children are favored in
their beginnings so they may pursue
the opportunities they deserve. Edu-
cation is, without a doubt, the most
important investment our Nation can
make, for its dividends are our future
prosperity and global leadership.

I hope my colleagues will join me in
honoring Wendy Tada and all the hard-
working employees of the Department
of Education for their service to this
country. Our future is in their hands.

I yield the floor.

The PRESIDING OFFICER. The dis-
tinguished Senator from Arizona.

Mr. KYL. Mr. President, I wish to say
a few words about the legislation which
is pending before us, which is the Om-
nibus appropriations bill. It is a bill
that will substantially add to our na-
tional debt and substantially increase
spending and I think it is worthwhile
to point out some of the features of
this bill, since presumably we will be
voting on it sometime this weekend.

I would start by pointing out that
our national deficit for the past fiscal
year now stands at $1.4 trillion. So the
fiscal year which just concluded added
$1.4 trillion to the national debt. That
is the largest deficit we have ever had,
by far. It is about three times as much
as the largest deficit under the Bush
administration. Our current unemploy-
ment level is at 10 percent, despite the
administration’s insistence earlier this
yvear that Congress pass a $1 trillion-
plus stimulus package that was sup-
posed to reduce unemployment. The
Senate is currently in the middle of a
debate on a health care bill that has a
10-year implementation cost of $2.5
trillion. Sometime in the next month
we will be forced to raise the Nation’s
debt ceiling for the second time this
year to a level that exceeds the current
ceiling of $12.1 trillion.

If all that were not enough, we are
now presented with this Omnibus ap-
propriations bill that costs nearly $500
billion more; to be exact, $446.8 billion.
This is simply irresponsible. When is it
going to end? We are piling spending
bill on spending bill and debt on debt.
At a time when many Americans are
being forced to get by on less, the ma-
jority has crafted a bill that uses the
government’s credit card to increase
spending on the six appropriations bills
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that make up this package—by how
much? By 12 percent total.

For perspective, according to the Bu-
reau of Labor Statistics, the consumer
price index, the CPI, the measurement
of inflation over the past 12 months,
was .2 percent. So the cost of living is
going up by .2 percent. Yet we are giv-
ing these government agencies 12 per-
cent more money for next year. Let me
give some examples.

The Transportation-HUD bill re-
ceives a 23-percent increase over last
year. Has anybody had their income go
up by 23 percent over last year? Well, if
you are in the Federal Government,
you can make it happen. That is not
responsible.

How about the State-Foreign Oper-
ations bill, a 33-percent increase, a
third over last year—a 33-percent in-
crease. Included in that is a 24-percent
increase for the State Department’s
salaries and operations account. That
is not responsible.

The Commerce, Justice, and Science
bill receives a 12-percent increase over
last year. At least that is the average
of the six bills in total.

How about earmarks? Well, they are
in here, big time. According to Tax-
payers for Common Sense, this bill is
larded up with 5,224 earmarks—5,224
earmarks—that total $3.8 billion. That
is not responsible.

Some examples include $600,000 for a
streetscape beautification in California
and $300,000 for Carnegie Hall music
and education programs in New York
City. In the current economic environ-
ment, that doesn’t seem to be the most
responsible use of Federal taxpayer
dollars.

If the irresponsible levels of spending
were not bad enough, the bill makes a
number of significant policy changes as
well. Ordinarily, we are not supposed
to have policy changes in an appropria-
tions bill, but when you lump them all
together in a take-it-or-leave-it form,
such as this omnibus, well, if you are
the majority, you think you can get
away with it. Here are 134 examples.

With respect to the fairness doctrine,
this omnibus does not include the fis-
cal year 2008 ban on Federal funds
being used to enforce or implement the
so-called fairness doctrine—so nothing
to implement or enforce the so-called
fairness doctrine.

The bill makes some changes to sev-
eral longstanding policy provisions
contained in the financial services bill
and specifically the District of Colum-
bia section dealing with abortion, med-
ical marijuana, needle exchange, do-
mestic partners, and the DC Oppor-
tunity Scholarship Program. That pro-
gram has been enormously popular and
enormously successful. Yet this bill
provides only enough money—$13.2 mil-
lion—to allow the currently enrolled
students in this popular program, the
DC Opportunity Scholarship Program,
ultimately leading to the termination
of the program. I have met with some
of these students and their parents.
They are doing very well because of the
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environment in which they are finally
able to study and learn and be safe.
This program is so popular that people
have lined up in long queues to take
advantage of it. Yet we are going to
terminate the program as a result of
language in this bill.

Well, it is a cross between irrespon-
sible policy and spending.

The bill reduces funding for the Of-
fice of Labor Management standards at
the Department of Labor by 10 percent.
This is the office that investigates
union activity and the use of member-
ship dues. Since fiscal year 1998, it has
secured 1,400 convictions, resulting in
the return of $106 million in embezzled
funds to union workers. So where are
our priorities? The only place where we
see cuts in this bill are in areas where,
in this case, the Department of Labor
has been enforcing labor law and get-
ting convictions for embezzlement of
workers’ funds. This is not an area
where we want to cut, unless, of course,
you are trying to do the bidding of the
labor unions who don’t like to be called
to account for embezzlement of trust
fund moneys of their members.

Well, what is missing from this bill?
Despite spending nearly $500 billion
and covering 6 of the 10 appropriations
bills, this bill is significant for what it
does not include: The fiscal year 2010
Defense appropriations bill, arguably
the most important bill yet to be acted
upon. Just shortly after President
Obama announced his surge strategy
for Afghanistan, the majority has de-
cided to play politics on the backs of
our troops. The majority is holding the
Defense bill back from this package so
it can be used as a vehicle for other
purposes; for example, to increase our
Nation’s debt ceiling and potentially
push through a number of other bills
that likely don’t have the votes to pass
on their own. That is wrong. While our
commanders in the field and civilians
at the Pentagon wait, our other less-
urgent appropriations priorities will
receive double-digit spending increases.
That is not responsible and it is not
right.

Given what I know about this bill—
and I haven’t had a chance to read it
all yet—I would echo my friend in the
House, Republican leader JOHN
BOEHNER, who requested the President
uphold his campaign promise to go
through the budget, line by line, and
eliminate irresponsible and wasteful
spending.

I can assure my colleagues, we will
go through this and we will identify
those earmarks and we will bring them
to the attention of our colleagues, and
we will, undoubtedly, because of these
spending increases and earmarks and
bad policy, attempt to defeat this leg-
islation.

Finally, I wish to make reference to
some comments I saw delivered by Dr.
Christina Romer, Chair of the White
House Council of Economic Advisers,
as I was drinking my coffee and watch-
ing TV a couple days ago. This was on
CNN’s ‘“‘American Morning’’ program
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on December 8. I was rather startled
because she said she was getting rid of
the jobs deficit and dealing with the
budget deficit, two big problems we in-
herited and absolutely have to deal
with.

Well, it is true, on January 20 of this
yvear when President Obama took of-
fice, we had a deficit and we also had a
problem with unemployment. The
problem is in inferring they are doing
something about it, whereas the Bush
administration created the problem, I
think they create a misimpression. So
I asked my staff to get just two num-
bers. What was the national debt the
last day of President Bush’s second
term and what is it today—or actually
December 7 is the date we got the num-
ber for, the 322nd day of President
Obama’s term. In other words, Dr.
Christina Romer was saying these are
big problems we inherited and we have
to deal with them. So how have they
dealt with them? Well, it turns out the
national debt the last day of President
Bush’s second term was $10.6 trillion.
What is it today, 322 days later? It is
$12 trillion. That is some way to fix
that problem.

If they are going to complain about
the national debt, then get it reduced
instead of increased in less than a
year—it has gone from $10.6 trillion to
$12 trillion; that is $4.5 billion in new
debt every single day. These are not
my numbers, these are the official sta-
tistics of the Bureau of the Public
Debt.

The other statistic was unemploy-
ment. ‘“We inherited unemployment.”
That is true. I don’t know the average,
but I think it is somewhere around 4 or
5 percent in our country. On the last
day President Bush was in office, un-
employment stood at 7.6 percent. I
thought, given the stimulus package,
surely we have reduced unemployment.
What is the unemployment number
today? It is 10 percent—after nearly a
year of President Obama’s failed $1
trillion stimulus experience.

When Dr. Romer said ‘‘we inherited
this problem,” my immediate reaction
is that the President has been in office
for a year. What has he done about it?
Answer: It has gotten worse. We have
added well over $1 trillion to the na-
tional debt, and unemployment is now
up to 10 percent from 7.6 percent under
President Bush.

Some fixing of the problem. I suggest
that President Obama and his White
House officials and staff stop trying to
blame President Bush for everything. If
the President has been in office long
enough to get the Nobel Peace Prize,
presumably he has been in office long
enough to do something about the pub-
lic debt or unemployment.

He has done something about it all
right: Unemployment is up from 7.6
percent to 10 percent, and the national
debt is up from $10.6 trillion to $12 tril-
lion.

In view of these facts, it doesn’t
make sense to me to pass a nearly $500
billion omnibus appropriations bill,
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with departments of this government
receiving 26, 30, and 33 percent in-
creases in their budget, when the CPI
has only gone up .2 percent this year,
and when Americans are scrimping and
saving and trying to get by with less. It
makes no sense at all.

I hope my colleagues, as we consider
this omnibus appropriations bill before
us right now, will take these things
into consideration before we vote to
pile yet more debt on the backs of our
taxpaying constituents.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. HARKIN. Mr. President, I want
to speak for a few minutes on the
Labor, Health and Human Services,
Education, and Related Agencies ap-
propriations bill. The Senator from
Michigan was kind enough to let me do
this now, even though she had been on
the floor.

I ask unanimous consent that at the
end of my comments, the Senator from
Michigan be recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Mr. President, as chair-
man of the subcommittee on Labor,
Health and Human Services, Education
and Related Agencies, I want to take a
few minutes to go over the bill we have
before us, the so-called ‘‘minibus.”

I wish in the beginning the Senate
could have debated and voted on the
Labor-HHS bill individually, rather
than having it as part of the so-called
minibus. Unfortunately, it is now De-
cember. We still have to complete the
health care bill and, frankly, we have
run out of time.

However, I want to assure my col-
leagues that the Labor-HHS appropria-
tions bill is a Dbipartisan bill. We
worked closely with Senator COCHRAN
and his staff to reflect Democratic and
Republican priorities alike. That is the
tradition in our subcommittee—one we
take very seriously.

In fact, the full Appropriations Com-
mittee approved our bill by a vote of 29
to 1. You cannot do much better than
that to accommodate the concerns of
both parties.

I also want to assure Senators that
this is a fiscally responsible bill. Over-
all, our bill increases discretionary
spending by just 2 percent over the fis-
cal year 2009 Labor-HHS appropriations
bill.

With money so tight, we had to be se-
lective about which programs received
increases. One high priority is worker
protections. Agencies that enforce
rules protecting the health, safety, and
rights of workers have been seriously
shortchanged in recent years. This bill
adds $121 million over last year’s level
and brings staffing levels at the Occu-
pational Safety and Health Adminis-
tration, the Employee Benefits Admin-
istration, and the Employment Stand-
ards Administration back to where
they were in 2001. This means the agen-
cies will have the resources they need
to prevent wage theft and ensure safe
workplaces for our Nation’s workers.
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The bill also includes a 50-percent in-
crease—a total $1.1 billion—to reduce
improper payments, fraud, and abuse
from mandatory benefit programs,
such as unemployment insurance,
Medicare, and Social Security. These
antifraud, anti-abuse measures could
result in over $48 billion in savings and
increased revenues over the next 10
years.

Another priority we had was getting
people back to work. This bill provides
an increase of $72 million, or 43 per-
cent, for nurse training programs, in-
cluding a new program to train nursing
home aides and home health aides.

This bill also provides a major in-
crease—$260 million—for the national
service programs. This will boost the
number of AmeriCorps members sig-
nificantly and create a new social inno-
vation fund that will help small non-
profits tackle a host of social pro-
grams.

In the area of education, increases
are targeted to programs that are de-
signed to reform schools, such as per-
formance-based pay for teachers and
principals, charter schools, and a com-
prehensive new literacy program.

Providing increases, such as the ones
I have described, meant making some
tough choices. Our bill eliminated 11
duplicative and ineffective programs,
and we cut several others. Not every-
body will be happy with all of those de-
cisions. I may not be happy with all of
them, but we did the best we could,
struck compromises, and I stand by the
outcome.

I also support the other five bills in
this minibus, if I might say that. I
worked closely with our colleagues on
the Appropriations Committee. I want
to particularly thank Senator MURRAY
regarding her work to allow fiscal year
2009 Community Development Block
Grant funds to be used as a match for
other Federal programs. The reason
this is important is because many
States and local governments were
hard hit by both disasters—such as the
floods in Iowa—and the poor economy.
They would have great difficulty pro-
viding Federal match requirements
without this modification. I thank Sen-
ator MURRAY for putting that in her
bill.

I also thank Senator DURBIN for the
inclusion of a provision regarding auto
dealers. In my State, there are a num-
ber of decisions that were made by
General Motors to close down certain
dealerships that met the criteria set
down by General Motors for staying in
business. I hope this provision that
Senator DURBIN put in will allow for
needed fairness for a number of these
family businesses.

Again, I believe the package of bills
we have before us is fiscally respon-
sible. They move our country in the
right direction, and I hope the Senate
will approve them as soon as possible
so we can send them to the President.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.
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Ms. STABENOW. Mr. President, be-
fore my good friend from Iowa leaves
the floor, I thank him for his wonderful
leadership on the health care reform
bill, on the appropriations that he
chaired—formerly on Agriculture. It
has been a pleasure to partner with
him on so many things.

Mr. President, I ask unanimous con-
sent that I be allowed to speak as in
morning business for up to 20 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. STABENOW. Mr. President, I
want to talk about health care. I have
to say that if 20 percent of what was
being said by our Republicans friends
was true about this bill, I could not
vote for it either.

I keep hearing things described that
have no relationship to the reality of
the bill that I helped to write in the Fi-
nance Committee, or my friends helped
to write in the HELP Committee or the
bill that is on the floor now. I see all
kinds of comments that, frankly, con-
cern me because I don’t see them re-
flected in the reality of the legislation
in front of us.

I encourage people to take the oppor-
tunity to read the bill or the sum-
maries. For the people in Michigan, we
have had it up on our Web site, and we
have had every bill, as it is introduced
and passed, on the Web site, so people
will have an opportunity to look at the
information available.

I do know this: What we have been
hearing from our colleagues is not good
enough, when we think about the fact
that we had a Congress and a White
House for 6 out of the last 8 years that
was controlled the by Republican
Party and yet nothing was done. Pro-
posals have come forward now about
all these things that should be done.
But they weren’t done when they were
in charge. What we saw was a lot of tax
cuts for the wealthy people and a lot of
no-bid contracts for friends of people in
the administration. We saw a lot of
things that didn’t affect people in my
State very positively and didn’t help
the working people in my great State
of Michigan.

But now, as we are trying to move
forward and do something for people,
for small businesses and large busi-
nesses, and bring down costs and pro-
vide health care for people, there are
all kinds of suggestions about why we
should wait and do it over. What I
heard in committee and what I am
hearing now on the floor, as a pro-
posal—because we don’t have a Repub-
lican bill in front of us or one that has
been offered—is this: Wait, wait, wait.
We don’t need to do this. That doesn’t
have to be done right now. There is no
sense of urgency. We should wait, wait,
wait.

That is what we hear. We hear that
business as usual for the insurance
companies is OK. Let them decide what
is covered—if you can find insurance—
and how much it should cost, whether
or not they are going to be able to pro-
vide a test for you or an operation for
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you. That is OK. Let the insurance
companies continue to be the ones be-
tween you and your doctor. That is
what we have seen over and over. We
saw it in committee. Every time we
were trying to lower costs for families
and small businesses, they were on the
side of helping the insurance compa-
nies. They were willing to take tax
cuts we put in the bill, and they offered
amendment after amendment that
would have had higher costs for mid-
dle-class families and small businesses,
in order to help the insurance industry.

I will share a few stories from people
who have become part of our health
care people’s lobby through my Web
site, who have been willing to share
stories.

David is from Sutton’s Bay, which is
a beautiful part of Michigan. We would
love to have you come visit. It is a gor-
geous part right on the water. David
says:

I'm a 6l-year-old cancer survivor with dia-
betes and high blood pressure. I am self-em-
ployed, and lately, uninsured. I worked all
my life to build a stake here in farm country
and almost lost it last fall to foreclosure be-
cause of a medical emergency. This farm is
all I have . . . the savings and cash are gone.
I continue to work with no retirement in
sight. I have put everything I had for retire-
ment into my farm. Please, help me Kkeep it.

I know that David is not saying wait,
wait, wait. He wants us to act, and to
act now, on something that will be
meaningful and makes sense to bring
down costs, to give him a chance to
find affordable insurance that doesn’t
bankrupt him and his family.

I want to share also another story
from Jeff from Rockford, MI:

It has been over five years since death
stared me down. I was diagnosed with testic-
ular cancer. Losing my job to a layoff, mort-
gage to pay, among other things—and my op-
tions were minuscule. I had no insurance
then because there was none that I could af-
ford.

I thank God and the staff at Grand Rapids
Spectrum Health for my life today. Unfortu-
nately, I am still $25,000 in debt because of
lack of coverage.

I served in the Marines from 1984-1988. One
of their mottos is, ‘“We take care of our
own.” Imagine what this country would be
like if we all thought like that.

Jeff is right. We are in this together
and, just as we have dramatically in-
creased our support for our veterans
and their health care, we need to make
sure we are taking care of our own
American families and American busi-
nesses.

Wait, wait, wait? I don’t think so. I
don’t think that is what Jeff is asking
us to do.

Jennifer from Hollow, MI:

I am married and have one beautiful little
girl. But about 6 months ago, my husband’s
work informed us they would no longer be

able to carry health insurance for their
workers.
A very common story, having to

choose between Kkeeping people em-
ployed and paying for health care.

We could have gone on COBRA but it
would have cost double what we were paying
and we couldn’t meet that cost.
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Mr. President, as you know, we have
worked to lower the cost of COBRA,
and we hope to be able to continue that
lower cost in legislation that will be
coming up shortly. But it is still very
expensive.

We are lucky because Michigan has a pro-
gram for children, so we didn’t have to worry
about our daughter’s coverage. When we
went to look for insurance for my husband
and me, the prices were steep or we were de-
nied because of my preexisting condition.

That is one of the things we are
going to change.

Right now going to the doctor is next to
impossible, but to see a specialist is like ask-
ing for the Moon. We know that we are high-
ly blessed. My husband has a job. That is
more than a lot of people have. We just want
affordable health insurance, and we don’t
mind paying for it. It just doesn’t seem like
too much to ask, does it?

No, Jennifer, it is not too much to
ask, and that is what we are all about.
We are all about putting together a
plan—and that is what is in front of
us—that will lower costs, that will save
lives, save Medicare, that will focus on
making sure each American has a
health care bill of rights, has protec-
tions they know will allow them to
make sure their health insurance will
be available if they pay for it; that
they cannot get dropped because of a
technicality; that if they have a pre-
existing condition, they can still find
affordable insurance; that there will no
longer be lifetime caps on insurance
policies; that we will allow our young
people to stay on mom’s or dad’s insur-
ance until age 26.

We have a number of changes we are
making for people in the insurance ex-
change, for policies that take effect
after the effective date of this act, and
it is about making sure people have af-
fordable insurance and they are getting
what they are paying for. That is what
this is about.

What happens if we do nothing—if we
do nothing; if we wait, wait, wait, like
the Republicans are saying? Every sin-
gle day 14,000 Americans lose their
health insurance; 14,000 people got up
today with health insurance and they
will go to bed without it. That happens
every single day.

Insurance rates are going to double
in the next few years, by 2016. Business
costs are going to double. Increased
premiums are going to cost us, it is ex-
pected, 3.5 million more jobs. I don’t
know about any of my colleagues, but
we cannot afford to lose any more jobs
in Michigan. Health care is directly re-
lated to jobs and our international
competitiveness.

We know incomes of families will be
reduced. We know every 5,000 homes
will be foreclosed as a result of a
health crisis, and 62 percent of the
bankruptcies are as a result of a health
care crisis.

Wait, like our Republican colleagues
say? No, we cannot wait. The families,
the people I talked about and read
their stories, they cannot wait. Fami-
lies cannot wait. Businesses cannot
wait. Small businesses that cannot find
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insurance cannot wait. Large busi-
nesses that are finding themselves in
difficult situations, considering pulling
up shop and going to another country
because of lower health care costs can-
not wait.

People expect us to solve this prob-
lem. They expect us to come together
and work together, without all the
stalling and the objections and the par-
tisan politics. They expect us to come
together and solve what is a huge
American problem by bringing down
costs and creating access to affordable
health care where people know that the
insurance company will not be the one
that is standing between them and
their doctor.

This is about saving lives, saving
money, saving Medicare. Mr. President,
45,000 people will lose their lives in the
coming year. And 45,000 families will
have one less chair or an empty chair
at the holiday dinners that are coming
up because 45,000 people could not find
affordable insurance in this country—
Americans, in America.

Saving money—this is about making
sure small businesses get the tax cuts
they need to help them buy insurance,
to make sure that families who are
buying through the new insurance pool
get the tax cuts they need to afford to
buy insurance.

This is about making sure large busi-
nesses begin to see costs come down
over time because when they are pro-
viding insurance already, they are not
going to pay the extra costs of folks
walking into an emergency room unin-
sured who are treated and then the
costs get rolled over on to everybody
with insurance.

We as a country are going to save
dollars, save money over time for tax-
payers and strengthen Medicare to
bring down costs.

And, yes, we are going to save Medi-
care. We are going to lengthen the
Medicare trust fund solvency. We are
going to make sure overpayments to
for-profit insurance companies are
reined in so that the majority of sen-
iors do not see their premiums go up
under Medicare to pay for those excess
profits.

We are going to make sure we are
closing that gap in coverage for pre-
scription drugs that has now been
called the doughnut hole, where too
many seniors or people with disabil-
ities fall into that hole, cannot afford
their medicine, and are not able to get
the care they need.

We are going to make sure preventive
care does not have an extra cost of a
copay or deduction because we know it
saves money and saves lives. Under
Medicare, we are going to make sure
that is there as well.

That is what this is about. It is not
about waiting. It is not about all the
other stuff we have heard that are
scare tactics. This is about tackling
and solving a problem for the American
people that we cannot afford to wait to
do any longer.

Coming from Michigan, I have to say
everything I do, everything I care
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about is about saving jobs. We know in
addition, we truly are saving jobs. We
are saving jobs for our large employers
right now that provide insurance, have
been doing the right thing for years
but have seen their costs go up 10 per-
cent, 20 percent, 30 percent every year
and cannot sustain it anymore. They
are cutting health care benefits, rais-
ing premiums, or laying people off be-
cause they cannot afford it.

We know our small employers under
our package will save 25 percent. I be-
lieve we are going to be doing even
more for small businesses.

We have tax credits to help compa-
nies, and, as I indicated before, our
plan is going to save 3.5 million jobs
that would otherwise be lost because of
the increased health care costs that
cause employees to be let go or compa-
nies to move overseas.

We are talking about saving lives,
saving money, saving Medicare. We are
talking about saving jobs.

What we are not talking about is
waiting. We are not talking about stall
tactics or politics. We are way beyond
that. I understand there is a big strat-
egy to make sure the President of the
United States is not successful. There
is a big strategy to make sure we are
not successful in the Senate. We have
seen more filibusters and more objec-
tions than ever before. The vast major-
ity of the days we have been in ses-
sion—I believe it is 39 weeks now—all
but 4 of those we have seen filibusters.
It has never been done before—filibus-
ters and objections over and over
again.

We are committed to getting beyond
that and focusing on the reality of
what is happening in people’s lives.
People are waiting for us to step up
and to solve this problem and to give
them the ability to have access to af-
fordable health insurance for them-
selves and their families.

We are not proposing something rad-
ical. We are proposing that we fill in
the gaps for the folks who do not have
insurance today, most of whom are in a
small business, most of whom are
working maybe one, two, three part-
time jobs but they are working and
they don’t have access to health insur-
ance, or they are self-employed, as the
gentleman I talked about, David, in
Suttons Bay, maybe a farmer, maybe a
realtor, maybe the next Bill Gates in
their garage coming up with the next
great invention. They don’t have ac-
cess to the same big insurance pool
that a big business has to bring down
costs.

What we are talking about for those
folks who are working or have recently
been laid off and cannot find insurance
is giving them a way, a competitive
way to buy insurance from an insur-
ance pool.

I cannot imagine a more important
Christmas present to give to American
families than the ability to know going
forward that when they lose their job,
they are not going to lose their health
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insurance; that they have an oppor-
tunity, a way to get affordable insur-
ance, and that we have come together
as a Senate to focus on saving lives,
saving money, and saving Medicare.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr.
BEGICH). The Senator from Rhode Is-
land.

Mr. WHITEHOUSE. Mr. President, I
would love to interject a question to
the distinguished Senator from Michi-
gan.

We are in a situation in which the
other side is repeatedly coming to the
Senate floor to ask us to delay, to stop,
to slow down, to start over. I am curi-
ous, as somebody who has watched this
debate very closely, what the Senator
from Michigan thinks about where we
would be if we acceded to that wish?
Bearing in mind that one of the sort of
ideological firebrands who seems to be
leading a measure of the debate on the
other side has indicated this is not
about health care and people; this is
about giving President Obama a Water-
loo; this is about creating a political
defeat for the President of the United
States on their side; it has nothing to
do with health care; it is entirely about
creating a defeat for this new Presi-
dent; when, in the face of all the ob-
struction the distinguished Senator
from Michigan described so eloquently,
this recordbreaking, ‘‘unprecedented in
the history of the Senate’ obstruction
we are seeing, the person whom I think
right now seems to characterize the
leadership of the radicalized rightwing
and is running the Republican Party,
Rush Limbaugh, is telling the other
side they have not been obstructive
enough.

So if we were to go back, start all
over, and reach out our hands again to
our friends on the Republican side, is
there any reason to believe that we
would not be just as rebuffed going for-
ward as we have been in the long ardu-
ous process of negotiation and hearing
and public meeting and all of the work
that has taken us to this point right
now?

Ms. STABENOW. Mr. President, I
thank my friend from Rhode Island for
the question and for his advocacy and
understanding of how we bring down
costs and what we should be doing in so
many areas for families and for busi-
nesses in the country.

I will just say that we have, first of
all, attempted to get something done
for years. In the last couple of years,
reaching out to Republicans in an un-
precedented way, our distinguished
chairman of the Finance Committee,
as everyone knows, went to unparal-
leled lengths in reaching out and
spending months and months putting
together a work group of three Demo-
crats and three Republicans to work in
good faith to get something done.

We have accepted Republican ideas. I
know on the HELP Committee there
were many amendments accepted from
Republican colleagues. We have contin-
ued to reach out and look for ways to
work together.
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But what we are seeing is a lack of
desire to work together and more than
just a lack of desire, as the Senator in-
dicated, but simply to attempt to em-
barrass the President of the United
States, to stop him from being success-
ful, and to stop us politically, when the
reality is very serious. This is not
about a President. We have had 100
years of Presidents trying to do this.
This is not a particular Senate. We
have had Senates for years that have
been trying to do this. This is about
when are we going to get beyond all
this? When are we going to actually get
beyond this and focus on the reality of
what is going on in people’s lives, what
is going on in every small business that
is trying to figure out how to pay the
bills and hold it together or every man-
ufacturer in my great State that is try-
ing to figure out how they are going to
hold it together. At one point, the
American people will have every right
to say to us: When are you guys going
to get beyond this stuff?

The good news is, we have a Presi-
dent who has said now is when we are
going to put it behind us and the Sen-
ate has said now is the time and we
will work in good faith with anyone
who wants to work with us. But we will
not wait, which is what we are being
asked to do—wait until another time,
when 45,000 more people will have died
next year, when another 5,000 people a
day will have lost their homes to fore-
closure.

Mr. WHITEHOUSE. If we were to
wait, does the Senator think there is
any likelihood people on the other side
would suddenly want to cooperate with
President Obama and not hand him a
defeat? If Rush Limbaugh would say:
OK, Republicans in the Senate, go
ahead, work with the Democrats now;
don’t just be the party of obstruction
and delay but try to work coopera-
tively for the American people, does
the Senator think there is any likeli-
hood of that happening?

Ms. STABENOW. I would like to
think there would be a likelihood of
that happening, but I can’t imagine it.
Frankly, and I think unfortunately,
they view it in their self-interest,
whether it is a business decision, as a
radio host, or whether it is a decision
of the other party. I appreciate the fact
that it is hard to lose elections. We
have all been in those situations. I ap-
preciate the fact that folks don’t want
to be in the minority. Most of us have
been in that situation. So I appreciate
that. But I think all of us were hoping
this year, with two wars, with the def-
icit we have, with the challenge on
health care, with the need to create
jobs, and with the financial crisis we
are in, that somehow it would be dif-
ferent for a while.

I would ask my colleague if he had
the same sense of hope coming in; that
this year maybe there would be a mor-
atorium on the partisanship; that we
could actually come together in the in-
terest of the country and solve prob-
lems before going back to the elec-

December 10, 2009

tions. I would ask my friend if he was
as surprised as I was that there was not
only no stopping after the election but
that the same folks who led things dur-
ing the election are leading them right
here on the floor.

Mr. WHITEHOUSE. I share the dis-
appointment of the Senator from
Michigan; that the promise and the
outreached hands have been rejected
and rebuffed; that this place has be-
come so bitterly partisan. This is my
first time in the Senate with a Demo-
cratic President, and I have been sur-
prised at the tone of the debate, at the
lack of truth of a great many of the ar-
guments, of the very apparent motiva-
tion.

I have spoken to members of our cau-
cus who I think are probably viewed as
some of the most moderate when it
comes to seeking bipartisanship, who
are calm and respected Members of the
Senate and who have been here a long
time, and I have asked them how this
compares to their long years of experi-
ence in the Senate. One of them said he
has literally never seen anything like
it in all the years he has been in the
Senate. He has never seen anything
like it. They are always on message, he
said, but I have never seen them so off
truth.

I think it is regrettable, but if your
mission is to destroy a strong and im-
portant piece of legislation, not be-
cause it is bad legislation but because
you can’t stand having this new Presi-
dent win a political victory, are you
going to go out and disclose that is
your motivation? No, you are going to
come up with a bunch of other
cockamamie arguments to paper that
over. You will talk about death panels
and you will go through all the non-
sense we have seen and it is regret-
table.

Ms. STABENOW. If I might interject
with my friend, I have been handed a
note that says, in fact, there have been
over 150 amendments offered by Repub-
licans, and so our attempts have been
ongoing to reach out.

Mr. WHITEHOUSE. I think those
were the Republican amendments that
were accepted into the HELP Com-
mittee bill. In fact, I think there were
161, if I remember correctly from my
time sitting on the committee. We
took Republican amendment after Re-
publican amendment after Republican
amendment trying to reach out to
them.

Ms. STABENOW. So we have over 300
pages of the bill which contain Repub-
lican amendments, and that is fine.
There is no ownership in the sense of
who has the better ideas. In fact, what
I find interesting is the insurance ex-
change we have in the bill for small
businesses—which is at the heart of
coverage of small businesses and indi-
viduals—has been offered by Repub-
licans and Democrats. I believe distin-
guished former Senator Bob Dole of-
fered some form of an exchange back
during the debate when President Clin-
ton was in office.
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So we are not trying to claim a cor-
ner on ideas. There are many ideas
that have been available and talked
about for years. It is a matter of hav-
ing the will, the commitment to actu-
ally do the hard work people expect us
to do in order to get this done. I think
that is what is so important about this
time, when the average family is find-
ing themselves unraveling, with not
knowing if their job is going to con-
tinue to be available or if there will be
a cut in wages. They are paying more
out of pocket for everything under the
Sun and then worrying if the employer
is thinking: Well, you can have your
job or your health insurance because
the employer can’t keep both going.

The fact is, we have lost so many
middle-class jobs—and I will spend an-
other time talking about the loss of
manufacturing jobs in this country. We
have lost a lot of our middle class in
terms of good-paying jobs. So people
are now saying: Wait a minute, just
being the party of no, that is not going
to be enough. That is not good
enough—just saying no for political
reasons. That is not enough. We want
to know what you are going to say yes
to. We want to know how you are going
to work together. We want to know
how are you going to actually solve a
problem.

When someone such as Joe, from
Rockford, MI, says he served in the Ma-
rines for 4 years and their motto is:
“We take care of our own,” my ques-
tion is: When are we going to come to-
gether and take care of our own Ameri-
cans? I don’t mean literally taking
care of every person but creating op-
portunity for people, creating the cli-
mate for people to have a job, to have
health insurance, to send the kids to
college, to be able to afford to keep
their lights on, and to be able to know
that their country is on their side.
That is what this is about. They do not
want us to wait more, they want us to
move quickly—move quickly on health
care and jobs and all the other issues
that are so important to their families.

So I thank my friend from Rhode Is-
land for joining me, because there is a
sense of urgency that people have, and
we need to have that sense of urgency
to get things done—to work together
and to get things done. Frankly, one of
the things our colleagues on the other
side of the aisle have successfully done
is united our caucus in its determina-
tion to not let this kind of stalling and
objections and tactics, which are slow-
ing things down, stop us from actually
solving a huge problem that has gone
too long unsolved for the American
people.

I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, we are
considering the omnibus bill. Once
again, I have to say that we are head-
ing recklessly, at a high rate of speed,
toward the most reckless spending this
Nation has ever seen. We saw some big
spending during World War II but noth-
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ing like this, in the kind of environ-
ment we are in today. Plus, then we
had the whole Nation working to win
that life-and-death struggle.

I will just say a few things about this
omnibus bill. First, I don’t think any
of us should support it. Why? It is un-
acceptable. Why? It is the kind of
spending that has caused the American
people to be outraged and to go out in
the streets. People told me they had
never been to a rally before in their
lives, but they went out because they
are afraid for their country.

Look at the package of spending that
is in this legislation—the Commerce,
Justice, and Science bill has been cob-
bled together with the others. There
are 6 of the 13 appropriations bills all
packaged together into 1 to see if they
can’t ram it through during the last
days before Christmas so nobody will
have the gumption to cause a fuss
about it and so we can just get this
done. What is it that is contained in
the legislation that causes such angst
on my part and on the part of others?
I will explain it for you.

Here are the numbers. The Com-
merce, Justice, Science appropriations
bill contains $64 billion in spending.
The percent of growth over last year’s
spending is 12 percent. Just to recall
for my colleagues, if you know the rule
of seven, which you learn in account-
ing: at a 7-percent growth rate—or if
you have an interest rate of 7 percent—
your money will double in value in 10
years. Here we have a 12-percent in-
crease. That means the expenditure
line of Commerce, Justice, and Science
increases at 12 percent, which would
double that whole amount in about 7
years. Do you think that is what the
American people want? This does not
count the stimulus package we passed
earlier this year. My wife says: Quit
saying we passed, when you voted
against it. I didn’t vote for it. It was
$800 billion, and $15 billion went into
Commerce, Justice, and Science appro-
priations. So we go from $64 billion in
this bill and add $15 billion on top of
that amount, which is already being
spent.

What about a second one—financial
services. It has a T7-percent increase.
The rate of inflation is what, 1 percent?
On top of this bill, we add about a $7
billion infusion in financial services
from the stimulus package. Last year,
the spending was $22 billion; this year,
it is $24 billion. Add $6.9 billion on top
of that and you have about $31 billion,
which is a massive increase.

Labor, HHS, and Education also in-
creased at 7 percent, and it received $72
billion extra from the stimulus pack-
age. I am not counting the stimulus
when I say it is a T7-percent increase. I
am talking about the baseline budget.
Military Construction and Veterans Af-
fairs is oddly the lowest. It only re-
ceived a 5-percent raise. Well, 5 percent
is still a big increase when the infla-
tion rate is below 2, and it received $4
billion from the stimulus, which is not
much. The stimulus gave very little to
military matters.
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What about the State Department
and Foreign Operations? How much did
that budget line increase over last
year? Thirty-three percent. We don’t
have to increase State and Foreign Op-
erations 33 percent. This is beyond a
reasonable amount by any stretch of
the imagination, and it also received
an increase in the stimulus package.

What about Transportation and
Housing and Urban Development? What
kind of increase did they get in this
year’s budget, in a time when the
American people are having to cut
their budgets, when they try to save
more than they ever saved before, try-
ing to find work if they or family mem-
bers are losing jobs, when they are not
getting overtime like they did before,
when other things are tightening them
up and the fear of unemployment is out
there; what does Transportation and
HUD get in the baseline budget? Not
counting the stimulus money: 23 per-
cent increase. With a 23-percent in-
crease you double the whole Transpor-
tation-HUD budget in 4 years. This is
not responsible.

By the way, the baseline Transpor-
tation-HUD budget in 2009 was $564 bil-
lion. It was $54 billion, and the stim-
ulus package added $61.8 billion on top
of that.

The omnibus bill in all of the spend-
ing lines amounts to an increase of 12
percent. This is unsustainable, and the
12 percent does not include the huge
amount of money that was funded
through the stimulus package.

I see my colleague here, one of our
stalwart Members of this Senate. I will
yield to him, but I just want to be on
record saying I would love to vote for
these bills. I voted for many of these
funding bills in years past, but I am
not going to vote for a package that in-
creases spending of the Federal Gov-
ernment at 12 percent when the aver-
age American is lucky to have a job
and inflation in this country is 1 or 2
percent. This makes no sense to me.

Remember, this spending is in addi-
tion to the amount of money approved
in the stimulus package—$800 billion.

If you would like to know how much
money $800 billion amounts to, the gen-
eral fund budget in my State of Ala-
bama—we are an average size State—is
less than $2 billion. The entire total
spending of these six bills in this omni-
bus package is $445 billion, and we
spent in February—this Congress ap-
proved without my support $800 billion
extra to try to stimulate the economy.
Unfortunately, it has been frittered
away without the kind of impact we
need.

I am worried what we are doing. I ap-
preciate having this opportunity to
share those comments, and I will speak
more about it in the future.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Mr. President, I appre-
ciate my colleague’s great remarks. I
rise today to discuss an important as-
pect of this multifaceted health care
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reform bill that is now pending on the
Senate floor. It is tax increases and
who will bear the burden of those tax
increases. I have actually heard some
stand on the Senate floor and say there
are tax reductions. Who are they kid-
ding? The gargantuan piece of legisla-
tion laying before us provides plenty of
fodder for debate and discussion. This
debate and discussion is taking place
all over the country among Americans
everywhere: over the family breakfast
table, during breaks at work around
the water cooler, in corporate board-
rooms, and bowling alleys, and during
Christmas shopping trips.

Of course, right here in the Senate
we have already had many hours of de-
bate about the health care bill, with
many more likely to come. As one pe-
ruses the 2,074 pages that comprise the
Patient Protection and Affordable Care
Act—this bill—it quickly becomes ob-
vious that this bill encompasses many
topics and touches on a comprehensive
array of issues dealing with our health
care system.

However, it is not until near the very
end of the bill, starting on page 1,979,
that we find title IX, which deals with
revenue offset provisions. Perhaps it is
because this title is near the end of
this seemingly endless bill that we
have heard relatively little discussion
about the new taxes it creates or per-
haps it is because the tax title is rel-
atively short, a mere 67 pages.

No matter the reason, I believe it is
vital that the American people under-
stand something about these new taxes
before we are asked to vote on this leg-
islation, this gargantuan legislation.

Before I get into the specifics of the
new taxes and tax increases in this bill,
I need to inform my Utahns and Ameri-
cans everywhere that they are being
sold a bill of goods when it comes to
these taxes.

Based on what President Obama
promised during his campaign last
year, every individual American tax-
payer earning less than $200,000 per
year, and every family making less
than $250,000 per year is justified in be-
lieving that this health care bill, which
has been endorsed by the President,
would not raise their taxes. Here is the
direct quote from candidate Barack
Obama in New Hampshire on Sep-
tember 12, 2008:

I can make a firm pledge. Under my plan
no family making less than $250,000 a year
will see any form of tax increase.

Unfortunately, this bill places the
cost of health care reform squarely on
the backs of the taxpayers and mostly
on the 98 percent of Americans the
President promised to protect from
new taxes. That is what it said. Presi-
dent Obama’s exact words were:

I can make a firm pledge. Under my plan,
no family making less than $250,000 a year
will see any form of tax increase.

The President went on to promise:

Not your income tax, not your payroll tax,
not your capital gains taxes, not any of your
taxes.

However, when one looks at the list
of revenue offsets beginning on page
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1,979, we see all but 5 of the 14 revenue
raisers included there would hit fami-
lies making less than $250,000.

There is a cornucopia of new taxes on
middle-income Americans in this legis-
lation: a limitation on itemized med-
ical expense deductions for medical ex-
penses; an excise tax on the high-cost
health insurance plans; a new tax on
medical devices such as wheelchairs,
breast pumps, and syringes used by dia-
betics for insulin injections; a limit on
contributions to flexible spending ac-
counts; an increase on the penalty for
unqualified distributions from a health
savings account; an increase in the
payroll tax, and on and on.

Look at all these taxes: itemized
medical expense deduction, fees on
drug manufacturers, high-cost plan
tax—by the way those are passed on to
you and me and every other consumer,
most of whom are less than $250,000-a-
year earners—fees on health insurers,
nonqualified HSA distribution from 10
percent to 20 percent, fees on medical
device manufacturers, fees on FSAs—a
$2,600 cap on FSAs—people who have
suffered from disabilities and other
problems, they can’t live with that
kind of cap—and an individual mandate
penalty excise tax, all of those. That is
just mentioning a few of them. It goes
on and on.

Some of these would directly hit
many taxpayers who make less than
$200,000, such as this 5 percent excise
tax on cosmetic surgery, while others
would in the form of higher fees and
penalties that would ultimately be
passed on to the consumer.

This is certainly the indication with
the new ‘“‘industry fees’’ that would be
assessed on several sectors of the
health care industry.

Who do they think is going to pay for
those? It is you and me and everybody
else. Look at this chart, the biggest
single tax increase in this health care
bill is also one of the most insidious.
This is the 40-percent excise tax on
high-cost insurance.

By 2019, 88 percent, or $30.5 billion
will be borne by individual taxpayers.
Eighty-four percent of those will be in-
dividuals who make less than $200,000
or families who make less than $250,000.
That is according to the Joint Com-
mittee on Taxation, upon which I sit.
It is a nonpartisan committee.

This is the 40-percent excise tax on
health insurance coverage that exceeds
$8,500 for single families or $23,500 for
families.

The unions in this country are going
crazy over that, and with good reason.

The proponents of this idea tell us it
is necessary in order to ‘‘bend the cost
curve”’ downward and get the cost of
health care under control. However, in
reality, this is simply a bastardized
version of the concept that might have
been effective in discouraging employ-
ees from bargaining for too much in-
surance because it is a tax-free benefit;
that is, for corporations that provide
it, a cap on the value of tax-free, em-
ployer-provided health insurance.
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The original concept, which was dis-
cussed at length in the finance com-
mittee earlier in the process of devel-
oping health care reform legislation
this year, has merit if done correctly.
By providing a direct disincentive to
the very individuals who would suffer
the tax increase, this original idea
would have discouraged purchasing or
bargaining for higher cost insurance
simply because of the tax benefit.

However, this bill and the one ap-
proved by the Finance Committee does
not take this route. Instead, it takes
the cowardly approach and applies the
tax increase at the insurer level.

Why is this a bad idea? For one
thing, the tax increase occurs at a level
two steps removed from the individual
employee, which is where the decision
to buy a less costly plan is made. Rath-
er, the tax is assessed on the insurance
company which has no choice but to
pass the cost of the tax on to the em-
ployer and the employee who, together,
pay the cost of the policy.

Instead of providing a disincentive
for purchasing more health insurance
than is necessary, applying the tax at
the insurer level simply increases the
cost of insurance without the employer
and employee necessarily even know-
ing why the cost has gone up.

You wonder why insurance costs go
up?

So for the sake of avoiding what ap-
pears to be a direct tax increase on
workers, this approach loses the ben-
efit of the original idea of bending
down the cost curve by providing a dis-
incentive. But make no mistake, this
increased cost of these insurance plans
will be passed on to the employees.

“Forty percent excise tax on high-
cost insurance”—which most people
will have. This is not even—

. . . by 2019, 88 percent or $30.5 billion will
be borne by individual taxpayers; 84 percent
of those will be individuals who make less
than $200,000 or families who make less than
$250,000. The Joint Tax Committee.

My gosh, when does it end?

Moreover this tax burden would not
be just on those whom the President
says he wants to target for tax in-
creases, those making over $200,000 per
year as individuals or $250,000 per year
for families. Far from it.

Data from the staff of the Joint Com-
mittee on Taxation showed that only
16 percent of the $30.5 billion borne by
individual taxpayers in 2019 would be
paid by those making over $200,000 per
year. This means that 84 percent or al-
most $26 billion for this 1 year only
would be paid by those whom the Presi-
dent promised to protect against tax
increases.

Unfortunately, the excise tax on
high-cost insurance policies is not the
only way the health care bill would in-
crease the cost of health insurance. To
add insult to injury, the bill also in-
cludes a $6 billion annual fee assessed
on providers of health insurance.

I have heard the other side just con-
demn health insurers, day in and day
out. Yet they are adding all these costs



December 10, 2009

to the health insurers that have to pass
them on to the individual citizens, or
insurees.

As I understand it, the rationale be-
hind this misguided idea is that health
insurance companies will be enjoying a
windfall from this bill in that millions
of new customers will become insured
for the first time. Therefore, the rea-
soning goes, the health insurance in-
dustry will be earning billions of dol-
lars that they would not have other-
wise made, all because of the beneficial
aspects of this health reform bill.

Therefore, since these companies will
be reaping all of this extra profit, why
should we not tax them on this wind-
fall in the form of this annual fee as
though those costs are not going to be
passed on? This is a bad idea on so
many levels. First, it assumes that the
insurance companies will actually be
gaining all of these new customers.
Secondly, it assumes that the insur-
ance companies will be making money
from these new customers if they in-
deed gain them. Keep in mind, they are
talking now in the back rooms. Nobody
knows what they have concluded. They
are talking about putting people into
Medicare from 55 years old on, where
today you have to be 65 years of age to
be able to qualify for Medicare. Now
they want to do that at 55. What does
that mean? That means the sickest of
the sick will go into Medicare. People
are going to push them out of regular
policies and others will go into Medi-
care, so these insurance companies
aren’t going to make all the money the
Democrats say they are.

The third assumption is the most
troubling. That is that it would be the
insurance companies themselves that
would bear the burden of these fees.
These are all dangerous assumptions.
The third one is downright fallacious.
It assumes that corporations suffer the
incidence of taxation. As anyone with a
modicum of economic training knows,
corporations do not bear the burden of
taxes, people do. Specifically, it is the
people who work for the corporation,
who own the corporation, and who are
the customers of the corporation who
ultimately pay the tax. They are
passed right on to the people. This is
not the only dangerous new excise tax
in this bill. We have a whole passel of
them. A new excise tax on health in-
surance providers. Look at this, excise
taxes in the health care bill, excise tax
on health insurance providers, new tax
on pharmaceuticals, a new tax on med-
ical devices, a new tax on high-cost in-
surance plans, and a new tax on cos-
metic surgery. In the case of competi-
tive markets, an excise tax is generally
borne by consumers in the form of
higher prices in the long term. At least
this is what the staff of the Joint Com-
mittee on Taxation said to me in a let-
ter on these insurance industry fees,
dated October 28, 2009. Why in the
world would we want to add a fee to
the health insurance industry when we
know it will be passed right on to con-
sumers of the health insurance in the
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form of higher insurance costs? That
means you and me. That means the
employee. That means the person who
bears the burden. I thought the purpose
of this health reform bill was to rein in
health care costs.

How much does this so-called health
care reform bill harm taxpayers and
violate President Obama’s promise not
to raise taxes on the middle class? Let
me tell you about one of the most egre-
gious tax increases in this bill. I have
always believed that one of the major
purposes of health care reform is to
lower the cost of medical expenses to
American families and especially to
vulnerable American families. There-
fore, it makes no sense to me that this
bill should include this next tax in-
crease which would largely hit the
sickest Americans. This proposal would
increase the threshold for deducting
medical expenses from today’s level of
7.5 percent to 10 percent of adjusted
gross income. This seemingly small
change is projected by the Joint Com-
mittee on Taxation to cost taxpayers
over $15 billion over 10 years. Which
taxpayers would suffer this tax in-
crease? The ones earning more than
$250,000 per year that President Obama
pledged would be the only Americans
to be saddled with a tax hike under his
administration? Hardly. Of the many
millions of families affected by this
change, only a few thousand have in-
comes over $200,000. Think about that.
The vast majority of the victims of
this tax hit would be below that figure,
with many of them being far from
wealthy. In fact, a high percentage of
the taxpayers affected by this change
make less than $75,000 per year.

Look at this. If your income equals
$100,000, then you need to incur $10,000
worth of medical expenses before you
become eligible for the deduction. Mil-
lions of taxpayers making less than
$200,000 will be affected. The deduction
for medical expenses has been in the
Tax Code for decades. Its purpose is to
provide relief to Americans who face
catastrophic medical expenses in rela-
tion to the size of their income. It is
designed so that an average or usual
amount of health care costs will not
trigger the relief. Like I say, a family
earning $100,000 this year would have to
have medical expenses exceeding $7,500
before the deduction kicks in. This
does not count what insurance pays but
only what the family would fork over
in out-of-pocket costs.

Even for those with the most basic
health insurance, 7.5 percent of family
income spent for medical expenses is a
large amount. In many cases, this
much medical cost relative to income
is caused by chronic health conditions
or serious accidents or injuries, and
this is exactly the point. The current
tax law rightly says that if a family
has to pay catastrophic or near cata-
strophic amounts for health care dur-
ing the year, relief is available. By de-
sign this deduction is there only for
those who need it. So the big question
is: Why we would want to increase
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taxes on those with already high med-
ical expenses by making it tougher for
them to get relief from catastrophic
medical expenses. But the real conun-
drum is why would we do this as part of
a bill that is supposed to rein in health
care costs.

It is no wonder my fellow Utahns and
Americans everywhere are questioning
the wisdom of this bill. As with so
many other features of this so-called
health reform plan, this doesn’t make
sense.

There is much more I want to say
about the tax increases in this bill.
American taxpayers need to know the
truth about what is about to hit them,
if the majority has its way. I have not
yet mentioned the new industry fee on
medical device companies. Because my
home State of Utah has many such
companies, I plan to address this new
fee in a separate floor statement as
this debate progresses.

Let me summarize by reminding my
colleagues that the tax increases in
this bill fly in the face of the promises
made by the President, the leader of
the majority party in Congress who has
explicitly endorsed this legislation.
The staff of the Joint Committee on
Taxation recently conducted a dis-
tributional analysis of how four of
these tax increase provisions affect
American taxpayers. Under that anal-
ysis, in 2019, individuals making over
$75,000 and families making over $75,000
will see their taxes increase under this
bill. That is equal to 42 million middle-
income taxpayers. Think about that: 42
million middle-income taxpayers all
making less than $200,000 per year and
all of them, told by the President that
they would be protected from tax in-
creases, will be hit and hit hard by this
bill. This is after taking into account
the tax effects of the advanced refund-
able tax credit for health insurance.

Think about this: Millions more mid-
dle-income taxpayers will be hit by in-
direct tax increases from the health in-
dustry segment fees included in this
bill. There is no question that these
fees and other excise taxes will be
passed through to the individuals who
are consumers of the health care prod-
ucts that are being passed. As we de-
bate this health care bill, it is impera-
tive that the American people know
what is in the legislation and how it
will affect them. It would be a travesty
for us to vote on this before these
things are fully understood and de-
bated. This is one of those few bills
that come along only once in a genera-
tion or so. It is one of those bills that
has the potential to change our coun-
try forever, for good or bad. In this
case, it is not for good.

The tax increases in this bill are un-
precedented in many ways and not well
thought out. They will have a dev-
astating effect on the people the Presi-
dent has promised to protect. The tax
increase aspect alone of this leviathan
is enough to demand its defeat here in
the Senate. But there are so many
more ill-advised provisions in the other
2,007 pages as well.
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I urge my colleagues to take a good
and honest look at these tax increases
and make sure they are ready to face
the vast majority of their unsuspecting
constituents once they discover what
has been done to them with this bill,
should it pass.

I am very concerned about this bill.
The American people are very con-
cerned about this bill. Polls show they
don’t support this bill. I can’t believe
my colleagues on the other side are
trying to present it as though it is a
tax deduction bill when, in fact, it
raises taxes in billions and billions of
dollars, most of which go to the middle
class or lower in transferred payments,
and causes other problems added to
their woes in health care and their
very lives, as we go through all of our
lives here in the United States. I am
very concerned about it. I think every-
body ought to be concerned about it.
This is one-sixth of the American econ-
omy. If we can’t get 75 to 80 votes in a
bipartisan way, you know it is a lousy
bill. This is a lousy bill. From what I
have heard of the one that even Demo-
crats don’t know what form it will be
in, it is going to be even more lousy.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, pending
before us now is an omnibus bill which
contains six different appropriations
bills. It was not our intention to call
this omnibus bill but to call each one
of the appropriation bills. Unfortu-
nately, it has been impossible to reach
that goal because of a strategy that
has been employed by the Republican
side of the aisle to slow down any de-
bate on any topic as much as possible,
to challenge us with filibusters and
force cloture votes and make the Sen-
ate go into interminable quorum calls.
So many times we have called bills
that came out of the Appropriations
Committee with overwhelmingly posi-
tive votes only to run into roadblocks
on the floor. And then after weeks and
weeks and weeks of procedural prob-
lems tossed our way by the Republican
side of the aisle, the bill is finally
called and passes by an overwhelming
margin. The strategy is clear.

It is as clear on the health care bill
as it is on the appropriations bills that
the Republican side of the aisle doesn’t
want us to complete. So we are at-
tempting to do our best by consoli-
dating into one appropriations bill six
different appropriations bills that
passed with overwhelmingly positive
margins out of the Senate Appropria-
tions Committee. There were three
bills that received 30 to nothing votes
in the Appropriations Committee and
three others that were reported out 29
to 1, to give an idea of the kind of sup-
port they had. We brought up the Com-
merce-Justice-Science appropriations
bill on October 6. It took us a month to
finish that bill because of the delay
tactics of the other side. That is the re-
ality of what we face. We have run our-
selves into the ground day after day,
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week after week with amendments re-
lating to things of little or no con-
sequence. I cannot count how many
ACORN amendments we voted on. It
would be a forest of oak trees if those
acorns were planted. But we voted on
them regularly, religiously. We made
sure we took care of ACORN, but we
didn’t take care of the people’s busi-
ness because those amendments wasted
our time.

These appropriations bills have taken
longer and longer because the minority
will not agree to reasonable time
agreements to consider amendments
and finish debate.

Instead, we found ourselves consist-
ently sidetracked by the minority,
spending hours on the floor taking the
same votes on keeping ACORN from re-
ceiving money from different Federal
agencies like the Interior Department.

So, here we are. We have 21 days be-
fore the end of the calendar year and
we need to finish the business of the
Congress.

To do so, we engaged Republican
members of the Appropriations Com-
mittee and worked on reasonable com-
promises to the differing bills in the
House and Senate.

This package of appropriations bills
is the result of a truly bicameral and
bipartisan effort.

This package represents the prior-
ities of the American people. The con-
ference report invests in students, vet-
erans and law enforcement.

The bill before us makes college edu-
cation more affordable for students by
increasing Pell grants to $5,500.

This will help all students, whether
they are going to college for the first
time or going back to acquire new
skills, get the college education nec-
essary to compete in the global econ-
omy.

The conference report also helps
local governments fight crime and puts
more police on our streets.

We have increased grants for State
and local law enforcement by $480 mil-
lion over last year.

These grant programs were cut by al-
most $2 billion during the last adminis-
tration.

This conference report sets the right
priorities by increasing funding essen-
tial to helping our States and local po-
lice departments fight crime.

We also help local law enforcement
with hiring and training by including
$298 million for the Community Ori-
ented Policing Services or COPS pro-
gram to put more cops on the beat.

This funding will help hire or retain
approximately 1,400 police officers.

The COPS program has helped train
nearly 500,000 law enforcement per-
sonnel and put over 121,500 additional
officers on the beat nationwide.

This conference report also helps
keep our promise to our Nation’s vet-
erans by increasing funding for the
Veterans Affairs Department by $5.3
billion above last year’s level.

This funding will increase access to
quality health care for our veterans. In
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particular, the conference report in-
creases discretionary spending at the
VA by more than $5 billion to help the
VA care for the more than 6.1 million
veterans they expect to see in 2010.

As chairman of the subcommittee re-
sponsible for Division C of this consoli-
dated appropriations bill, I would like
to take the next few minutes to de-
scribe the key components of that por-
tion of this bill.

Before doing so, I want to recognize
and commend my ranking member,
Senator COLLINS, for her helpful coun-
sel, input, and support in crafting the
bill. It has been a privilege and pleas-
ure to collaborate with her in address-
ing the needs of the agencies and pro-
grams dependent on funding under our
division of this conference agreement. I
am proud that we have produced a
truly bipartisan product.

This conference agreement allocates
budgetary resources totaling $46.3 bil-
lion. This consists of $24.2 billion in
discretionary spending and $22.1 billion
in mandatory spending for financial
services and general government ac-
counts. The discretionary funds are $1.6
billion above the fiscal year 2009 en-
acted level and $40 million less than
the President’s request.

Our work has provided a valuable op-
portunity to evaluate the responsibil-
ities, functions, and budgetary needs of
the diverse agencies and programs
under our jurisdiction. Our challenge
has been deliberating carefully to
make tough decisions within our con-
ference funding allocation to address
many worthy requests.

The bill provides resources for the
Department of the Treasury, the Exec-
utive Office of the President and White
House operations, the Federal judici-
ary, and the District of Columbia.

In addition, the bill funds over two
dozen independent and vital, but often
obscure, Federal agencies responsible
for a wide array of critical functions in
the delivery of public services.

I would like to share some of the
highlights of the bill:

My top priority this year was to con-
tinue to address the resource needs of
two of our Nation’s premier regulatory
agencies: the Securities and Exchange
Commission and the Commodity Fu-
tures Trading Commission. These two
agencies occupy pivotal positions at
the forefront of stimulating and sus-
taining economic growth and pros-
perity in our country.

The CFTC received its fiscal 2010
funding as part of the Agriculture ap-
propriations bill, signed into law in
September. I am pleased to have played
a role in providing that agency with
$168.8 million, a 16-percent boost above
last year.

For the Securities and Exchange
Commission, this bill includes
$1,111,000,000, an increase of $85 million
above the President’s budget request
and $151 million more than the fiscal
year 2009 enacted level.

The SEC is the investor’s advocate. I
want to make certain that the SEC has
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the necessary resources to effectively
fulfill its singular obligation: pro-
tecting shareholders.

SEC Chairman Mary Schapiro has
charted an aggressive new course to
strengthen SEC vigilance by recruiting
professional expertise and investing in
enhanced technology. The $85 million
increase in this bill will support 420 ad-
ditional investigators, attorneys, and
analysts to expand significantly the
SEC’s enforcement, examination, risk
assessment, and market oversight
functions.

In addition, the SEC will be able to
accelerate investments in several key
information technology projects, in-
cluding installing and launching a new
system to track tips and complaints.

The conference bill supports commu-
nity and small business development at
a time when these investments are
more crucial than ever. With the econ-
omy struggling, economic development
must be a top priority.

Treasury’s Community Development
Financial Institutions Fund program—
CDFI—helps finance community devel-
opment projects throughout the coun-
try and supports basic financial serv-
ices for underserved communities. The
bill provides $166.8 million for CDFIs to
provide financing for projects such as
day care centers, community centers,
and affordable housing projects in
America’s underserved neighborhoods.

Through the Small Business Admin-
istration, the bill provides over $824
million to promote the development of
America’s small businesses. The bill
supports $28 billion in new lending to
small businesses, providing financing
opportunities for small businesses at a
time when private sector credit is dif-
ficult, if not impossible, to access. The
bill also provides $22 million for
microloan technical assistance grants
and supports $256 million in micro-
lending.

Funding also supports SBA’s part-
ners, including Small Business Devel-
opment Centers, Women’s Business
Centers, and Veterans Business Out-
reach Centers. These partners form a
foundation of support to help Amer-
ica’s small businesses weather the eco-
nomic downturn and assist newly un-
employed Americans seeking advice on
starting a small business as a new ca-
reer path.

As we have done in the past few
years, this bill provides a significant
funding increase for the Consumer
Product Safety Commission. To help
keep CPSC on track to meet its new re-
sponsibilities wunder the Consumer
Product Safety Improvement Act, the
bill provides $118.2 million, an increase
of $13 million above last year’s level
and $11 million above the budget re-
quest.

These funds will help expand the im-
port safety initiative, which puts CPSC
inspectors at key U.S. ports, and to
further investigate suspected problems
with imported drywall from China.
With these resources, the CPSC can
provide the nation with a robust safety
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program and protect the public against
unreasonable risk of injury associated
with consumer products.

For the Internal Revenue Service,
the bill provides $12.2 billion. Of this, $7
billion is for tax law enforcement, $387
million more than last year, to help ad-
vance the administration’s initiative
to target wealthy individuals and busi-
nesses who avoid U.S. taxes by shel-
tering money in overseas tax havens.

The bill provides nearly $6.4 billion
to enable the Federal judiciary to
carry out constitutional responsibil-
ities to administer justice and resolve
disputes impartially under the rule of
law.

Of the $752 million in Federal funding
for the District in this bill, the largest
portion, $5663 million, is designated for
the local courts and criminal justice
system including public defender serv-
ices and pretrial and postconviction of-
fender supervision.

In addition, the bill provides a total
of $186 million in Federal funds for
local District of Columbia activities
under the control of the mayor. Of this
amount, $110 million is for education-
related functions, specifically support
for local school improvement and post-
secondary tuition assistance.

This $110 million continues our com-
mitment to improving the quality of
education for children in the District
of Columbia. I convened two hearings
this fall to assess the Federal invest-
ment in school improvement over the
past 5 years. To date, including this
bill, Congress has provided $348 million
since fiscal year 2004 as special pay-
ments to help the District address
long-standing deficiencies in its edu-
cation system.

This conference agreement provides
$75.4 million for school improvement in
the District in three sectors: $42.2 mil-
lion for public schools, $20 million for
charter schools, and $13.2 million for
opportunity scholarships. The bill also
includes $35.1 million to continue the
District of Columbia resident tuition
assistance grant program which per-
mits eligible District residents to at-
tend out-of-state colleges and univer-
sities at in-state tuition rates.

Finally, just a few words about ear-
marks. This is a very transparent ap-
propriations bill shining a light on re-
quests from Senators, House Members,
and the Obama administration. Quite
frankly, that is the way it should be.

Nothing is buried or disguised. The
name of every Member who has asked
for anything in the House or Senate
bill that has been included in this con-
ference agreement is disclosed in the
explanatory statement. Every Member
has to stand by every request he or she
makes, and it is printed right there for
the world to see.

After the document went to print,
Senator SCHUMER submitted a letter to
the committee conveying his support
for several items included in the bill at
the request of House members.

I ask unanimous consent to have the
text of Senator SCHUMER’s letter print-
ed in the RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, December 7, 2009.

Hon. RICHARD DURBIN,

Chairman, Subcommittee on Financial Services
and General Government, Senate Committee
on Appropriations, Dirksen Senate Office
Building, Washington, DC.

Hon. SUSAN COLLINS,

Ranking Member, Subcommittee on Financial
Services and General Government, Senate
Committee on Appropriations, Hart Senate
Office Building, Washington, DC.

DEAR CHAIRMAN DURBIN AND RANKING MEM-
BER COLLINS: As your Subcommittee works
toward a conference with the House of Rep-
resentatives on the Fiscal Year 2010 Finan-
cial Services and General Government Ap-
propriations bill, I respectfully request your
support for several projects that are impor-
tant to the state of New York, as well as to
our nation.

I urge the Senate Conferees to fully fund
my priority project included in the FY10
Senate version of the Financial Services Ap-
propriations bill:

Support the Senate Appropriations Com-
mittee (SAC) addition of $117,500 for the City
of Buffalo for the Buffalo Clean Energy Incu-
bator, in the Small Business Administration
account;

Support the SAC addition of $117,500 for
the Community Service Society of New York
for a financial education project, in the
Small Business Administration account;

Support the SAC addition of $117,500 for
the Greater Syracuse Chamber of Commerce
for the Space Alliance Technology Outreach
Program, in the Small Business Administra-
tion account.

In addition to my Senate priorities, I also
offer my support for the following projects
included in the House version of the bill:

Support the House Appropriations Com-
mittee (HAC) addition of $17,500,000 for Na-
tional Archives and Records Administration,
Washington, D.C., for FDR Presidential Li-
brary, New York, in the National Archives
and Records Administration account;

Support the HAC addition of $150,000 for
Agudath Israel of America, New York, NY,
for Mentoring and training services, in the
Salaries and Expense account;

Support the HAC addition of $250,000 for
the Buffalo Niagara International Trade
Foundation, Buffalo, NY, to support small
businesses, in the Salaries and Expenses ac-
count;

Support the HAC addition of $150,000 for
the Center for Economic Growth, Albany, for
Watervliet Innovation Center, in the Sala-
ries and Expenses account;

Support the HAC addition of $150,000 for
the Consortium for Worker Education, New
York, NY, for Financial training and guid-
ance programs, in the Salaries and Expenses
account;

Support the HAC addition of $151,000 for
Girl Scouts of the USA, New York, NY, for a
national program to improve financial lit-
eracy, in the Salaries and Expenses account;

Support the HAC addition of $200,000 for
Greater Syracuse Chamber of Commerce,
Syracuse, NY, for Clean Tech Startup Camp,
in the Salaries and Expenses account;

Support the HAC addition of $350,000 for
Hudson Valley Agribusiness Development
Corporation, Hudson, NY, for Hudson Valley
Food Processing Incubator Facility, in the
Salaries and Expenses account;

Support the HAC addition of $75,000 for
Hunter College, New York, NY, for the Roo-
sevelt House Institute Public Policy Insti-
tute, Financial Literacy Project, in the Sala-
ries and Expenses account;
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Support the HAC addition of $150,000 for
Metropolitan Council on Jewish Poverty,
New York, NY, for Employment and training
programs, in the Salaries and Expenses ac-
count;

Support the HAC addition of $100,000 for
New York College of Environmental Science
& Forestry, Syracuse, NY, for the New York
Forest Community Economic Assistance
Program, in the Salaries and Expenses ac-
count;

Support the HAC addition of $125,000 for
Pace University Lienhard School of Nursing,
White Plains, NY, for nursing workforce edu-
cation and training initiative, in the Sala-
ries and Expenses account;

Support the HAC addition of $85,000 for
Pratt Institute, Brooklyn, NY, for Green
Community Career & Business Training Cen-
ter, in the Salaries and Expenses account;

Support the HAC addition of $150,000 for
SUNY Fredonia, Fredonia, NY, for Small
business incubator, in the Salaries and Ex-
penses account;

Support the HAC addition of $100,000 for
YMCA of Long Island, Inc., Holtsville, NY,
for Diversity Training Program at the
Brookhaven-Roe YMCA, in the Salaries and
Expenses account.

I certify that to the extent of my knowl-
edge neither I nor my immediate family has
a pecuniary interest, consistent with the re-
quirements of Paragraph 9 of Rule XLIV of
the Standing Rules of the Senate, in any
congressional directed spending item that I
requested as reported by the Committee on
Appropriations.

I thank you for your consideration of these
important requests.

Sincerely,
SENATOR CHARLES E. SCHUMER.

The PRESIDING OFFICER. The ma-
jority leader.

CLOTURE MOTION

Mr. REID. Mr. President, we are here
at 7 o’clock. My friend—I want to make
sure the RECORD reflects that he is my
friend—the Republican leader, we scuf-
fle and argue out here, but we have
done a lot of things together over the
years. But I do have a direct quote
from my friend just this afternoon:

We have been anxious to have health care
votes since Tuesday and we have had the
Crapo amendment pending since Tuesday.
We would like to vote on amendments. All
we are asking is an opportunity to offer
amendments and get votes.

That is what we have been trying to
do now for the last several hours. First
of all, I have a cloture motion at the
desk with respect to the conference re-
port to accompany H.R. 3288.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the conference
report to accompany H.R. 3288, the Transpor-
tation, HUD, Related Agencies Appropria-
tions Act for Fiscal Year 2010.

Daniel K. Inouye, Al Franken, Jon Test-
er, Paul G. Kirk, Jr., Roland W. Burris,
Edward E. Kaufman, Jack Reed, Daniel
K. Akaka, Mark Begich, Patty Murray,
Jeff Bingaman, Robert P. Casey, Jr.,
Sherrod Brown, Thomas R. Carper,
Byron L. Dorgan, Richard J. Durbin,
Harry Reid.
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Mr. REID. Mr. President, I ask unan-
imous consent that the mandatory
quorum be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS CONSENT REQUEST—H.R. 3590

Mr. REID. Mr. President, I now ask
unanimous consent that the Senate re-
sume consideration of H.R. 3590, the
health care bill, for the purposes of
considering the pending Crapo motion
to commit and the Dorgan amendment
No. 2739, as modified; that Senator
BAUCUS be recognized to call up his
side-by-side amendment to the Crapo
motion; that once that amendment has
been reported by number, Senator LAU-
TENBERG be recognized to call up his
side-by-side amendment to the Dorgan
amendment, as modified; that prior to
each of the votes specified in this
agreement, there be 5 minutes of de-
bate equally divided and controlled in
the usual form; that upon the use or
yielding back of the time, the Senate
proceed to vote in relation to the Lau-
tenberg amendment; that upon disposi-
tion of the Lautenberg amendment, the
Senate then proceed to vote in relation
to the Dorgan amendment; that upon
disposition of that amendment, the
Senate proceed to vote in relation to
the Baucus amendment; that upon dis-
position of that amendment, the Sen-
ate proceed to vote in relation to the
Crapo motion to commit; that no other
amendments be in order during the
pendency of this agreement; that the
above-referenced amendments and mo-
tion to commit be subject to an affirm-
ative 60-vote threshold and that if they
achieve that threshold, then they be
agreed to and the motion to reconsider
be laid upon the table; that if they do
not achieve that threshold, then they
be withdrawn.

The PRESIDING OFFICER. Is there
objection?

Mr. MCCONNELL. Mr. President, re-
serving the right to object.

The PRESIDING OFFICER. The Re-
publican leader.

Mr. MCCONNELL. As I stated earlier
today, and as the majority leader has
indicated, we have waited since Tues-
day to vote on additional health care
amendments, including the pending
Crapo motion to commit on taxes. Fi-
nally, tonight the other side gave us
language on their alternative to Sen-
ator CRAPO’s motion.

Senator CRAPO’s motion would en-
sure that the bill does not raise taxes
on the middle class. I understand that
their alternative is sense-of-the-Senate
language on that subject. This consent
request now has us voting on two drug
reimportation amendments from the
other side—not one but two on the
Democratic side—one of which we just
received less than an hour ago and is
100 pages long.

We are prepared to return to the
health care bill and proceed to the two
tax-related votes tonight. After those
votes, I would suggest we continue to
work on the bill and other amend-
ments. I assume there could be votes
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on the drug reimportation issue and a
whole host of other amendments we
have all been anxious to offer at a later
time. But at this stage, regretfully, I
object and propound the following al-
ternative.

Is my objection registered?

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. McCCONNELL. I would say to my
friend, the majority leader, could we
just get in the queue the Crapo amend-
ment and the, I believe, Baucus side by
side to the Crapo amendment? I ask
unanimous consent that we do that,
which would give us a way to go for-
ward on two measures that both sides
seem to want to vote on.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Mr. President, reserving
the right to object.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. Just this afternoon, my
friend, the Republican leader, said—
and I quote—‘‘I think it is pretty hard
to argue with a straight face that
we're”’—‘we’> meaning Republicans—
“not trying to proceed to amend and
have votes on this bill. That’s what we
desire to do.”

Mr. President, it is obvious the Re-
publicans have said privately to their
friends and publicly here and in the
media that this is a bill they want to
kill. To think they are interested in
doing something that is positive about
this stretches the imagination.

Also, let me just say this. I did not
come to this body yesterday. I am not
the expert with procedures in the Sen-
ate, but I am pretty good. I want ev-
eryone to understand this is a ploy pro-
cedurally to stop us from completing
this bill. We are not going to have a
bunch of amendments stacked up.
Amendments have been offered. We are
agreeing to vote on the amendments.
We know the drug importation is a dif-
ficult vote for the Republicans; it is a
difficult vote for the Democrats. But
that is what we do around here.

Every amendment we have had so far
has been 60-vote margins. This should
not be any different. So I want the
RECORD to reflect that we are ready to
vote. He keeps talking about ‘‘since
Tuesday.”” There have been quite a few
things going on around here since
Tuesday. It is not as if we have been
sitting around staring in space. There
has been good debate on the Senate
floor. It is just that we have amend-
ments that would—if we move off the
motion they have filed, it creates a
procedural issue that we would have
difficulty getting out of. That is why
they are wanting to do that. We have
to clear the deck, continue offering
amendments, as we have. I think that
is the right way to do it.

So, Mr. President, I object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Republican leader.

Mr. McCONNELL. Mr. President,
could I just say, at the risk of being re-
dundant—and I do not want to get into
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a spirited debate with my friend and
colleague over this—the facts are we
were just handed a 100-page Lautenberg
amendment about an hour ago. I have
39 Members here, all interested in that
issue. It is simply impossible for me to
clear voting on an amendment of 100
pages in duration that I just got an
hour ago.

The reason I had suggested—and I
was hopeful that maybe it would be a
good way forward—we vote on the
Crapo amendment, which everybody
understands has been out there since
Tuesday, and a sense-of-the-Senate res-
olution that is fairly brief, I assume—
a very brief sense of the Senate that
Senator BAUCUS was going to offer—is
because both sides fully understand
those two measures. They are not 100
pages long and enormously com-
plicated. We did not just receive them.

So I do not want to get into an exten-
sive back and forth with the majority
leader, but I would say to him through
the Chair, sincerely, it strikes me a
good way to just get started would be
to vote on these two issues, the Crapo
motion and the Baucus amendment
that both sides fully understand.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. Mr. President, this is no
sucker punch the Democrats have just
leveled to the Republicans. This
amendment was previously offered by
Senator COCHRAN, a Republican, that
Senator LAUTENBERG is offering. This
is something people have known about
for a long time. So I understand people
may have forgotten what was in that.
They can have the evening to look it
over. But I will renew my request to-
morrow. We are ready to legislate.

The PRESIDING OFFICER. The Re-
publican leader.

Mr. McCONNELL. Mr. President, I
guess I will have to prolong it just a
little bit further.

I just learned something from the
majority leader, that in fact this is an
amendment that has been around be-
fore. We just learned that from his
comments, having just received it a
short time ago. Nevertheless, we will
continue to talk and see if we cannot
move forward and make progress and
give both sides votes they are clearly
interested in having.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. Mr. President, I appreciate
the attitude of the Republican leader. I
think it is fair to have a chance to look
at that amendment. We will be here in
the morning and try to work through
this.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. MENENDEZ. Mr. President, what
is the pending business before the Sen-
ate?

The PRESIDING OFFICER. The om-
nibus conference report.

Mr. MENENDEZ. Thank you, Mr.
President.

Mr. President, I rise to speak about
the omnibus conference bill before the
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Senate and specifically about provi-
sions on Cuba that have not passed the
Senate and have not been subjected to
debate by this body. These provisions
would undo current law where the Cas-
tro regime would have to pay in ad-
vance of shipment for goods being sold
to them because of their terrible credit
history.

Yes, Cuba’s credit history is horrible.
The Paris Club of creditor nations re-
cently announced that Cuba has failed
to pay almost $30 billion in debt.
Among poor nations that is the worst
credit record in the world.

So I ask: If the Cuban Government
has put off paying those to whom it al-
ready owes $30 billion, why does any-
one think it would meet new financial
obligations to American farmers?

Considering the serious economic cri-
sis we are facing right now, we need to
focus on solutions for hard-working
Americans, not subsidies for a brutal
dictatorship. We should evaluate how
to encourage the regime to allow a le-
gitimate opening—not in terms of cell
phones and hotel rooms that Cubans
cannot afford but in terms of the right
to organize, the right to think and
speak what they believe.

However, what we are doing with this
omnibus bill is far from that evalua-
tion, and the process by which these
changes have been forced upon this
body is so deeply offensive to me and so
deeply undemocratic that I have no in-
tention—no intention—of continuing
to vote for Omnibus appropriations
bills if they are going to jam foreign
policy changes down throats of Mem-
bers in what some consider ‘‘must-
pass’’ bills.

I am putting my colleagues on no-
tice: You may have the wherewithal to
do that because you have a committee
perch or an opportunity to stick some-
thing in that has not been debated on
the floor of the Senate in what you
think is a must-pass bill, but do not ex-
pect me to cast critical votes to pass
that bill.

An example of the danger of what we
are doing by changing the definition
that is now being changed in this omni-
bus bill of what we call ‘‘cash in ad-
vance’ is exhibited by a Europapress
report. I want to quote from that press
report: ‘“‘During a trade fair this month
in Havana, Germany’s Ambassador to
Cuba, Claude Robert Ellner, told Ger-
man businessmen that Cuba’s debt to
the German government had been for-
given”—forgiven—‘‘in the hopes that
Cuba will meet its debt obligations to
them”’—meaning to the businessmen.

In other words, German taxpayers
will now be responsible for bailing out
its private sector and, by implication,
the Castro regime.

Thanks to the U.S. policy we have
had up to now, of requiring the Castro
regime to pay ‘‘cash in advance’ for its
purchases of agricultural products,
U.S. taxpayers could rest assured that
the same would not happen to them—
that we would not have to forgive any
debt or obligations in order to make
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sure private businesspeople got paid by
the regime because, otherwise, they
would be left defaulted.

The Castro regime has mastered the
art of making some European Govern-
ments acquiesce to its every whim,
even if it means a free pass for its
daunting repression.

So how do they do it? It is rather
simple. They give European countries a
choice: either you do what we say or
we will freeze your nationals’ bank ac-
counts and default on any debts. To
me, that is also known as blackmail.

Let’s take Spain, for example. Re-
cently, European news services re-
ported that Spain has begun a diplo-
matic offensive to convince the Castro
regime to unblock nearly 266 million
euros—or the equivalent of about 400
million United States dollars—in funds
that have been frozen by the Castro re-
gime of over 300 Spanish companies in
Cuba. These are Spanish companies
doing business in Cuba and now cannot
get access to their money.

So what does the Spanish Govern-
ment do? Not coincidentally, the Span-
ish Government announced that upon
assuming the Presidency of the Euro-
pean Union in 2010, it would enter into
a new bilateral agreement with the
Castro regime that would replace the
current European Union policy which
contains diplomatic sanctions for
human rights violations.

The Castro regime had made it clear
to Spain that the current European
Union policy was an ‘‘insurmountable
obstacle’” to normal relations and, I
might add, for Spanish nationals and
companies to get their money back.
Therefore, the Spanish Government
immediately responded to what I con-
sider to be blackmail.

On a recent visit to Cuba, Spain’s
Foreign Minister, Miguel Angle
Moratinos, met for 3 hours with Raul
Castro. He did not get one concession—
not one—on human rights. But he did
get $300 million that Cuba owed to
Spanish companies that do business in-
side of Cuba.

Is that what the United States of
America intends to do?

So the lesson for dictators is, go
ahead and freeze the bank accounts of
other countries’ companies and create
debt you do not intend to pay for and
you get a free pass for repression.

Look at another article. A recent
Reuters article highlights that Cuba
continues to block access to foreign
business bank accounts. Let me quote
from that article:

Many foreign suppliers and investors in
Cuba are still unable to repatriate hundreds
of millions of dollars from local accounts al-
most a year after Cuban authorities blocked
them because of the financial crisis, foreign
diplomats and businessmen said.

It goes on to say in the article:

The businessmen, who asked not to be
identified—

Because they are fearful if they are—
said they were increasingly frustrated be-
cause the Communist authorities refused to
offer explanations or solutions for the situa-
tion, which stems from a cash crunch in the
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Cuban economy triggered by the global
downturn and heavy hurricane damage last
year.

This is a quote from one of those peo-
ple. He says:

I have repeatedly e-mailed, visited the of-
fices and sent my representative to the of-
fices of a company I did business with for
yvears and which owes me money, and they
simply refuse to talk to me.

That is what a Canadian businessman
told Reuters.

The article goes on:

Delegations from foreign banks and inves-
tor funds holding commercial paper from
Cuba’s State banks have repeatedly traveled
to Cuba this year seeking answers from the
Central Bank or other authorities—without
success.

Representatives of some companies with
investment or joint ventures on the island
say they were bracing for the possibility of
not being able to repatriate year-end divi-
dends paid to their accounts in Cuba.

Now, let’s remember that some 90
percent of the country’s economic ac-
tivity is in the regime’s hands, in the
state’s hands.

Foreign economic attachés and commer-
cial representatives in Cuba said most of
their nationals doing business with the Car-
ibbean island still face payment problems.

That is all from that article. These
are all those who are doing business
with Cuba now finding themselves and
their money trapped.

Last week, the Russian Federation’s
Audit Chamber revealed that the
Cuban regime failed on three occasions
to pay installments on the equivalent
of $355 million in a credit deal it signed
with Russia in September of 2006. That
is just the latest episode in a saga that
in 2009 alone includes, first, reports by
Mexico’s La Jornada and Spain’s El
Pais newspapers that hundreds of for-
eign companies that transact business
with the Cuban regime’s authorities
have had their accounts frozen—fro-
zen—since January of 2009 by the re-
gime-owned bank that is solely empow-
ered to conduct commercial banking
operations in that country.

Second, a June 9, 2009, Reuters arti-
cle said:

Cuba has rolled over 200 million Euros in
bond issues that were due in May, as the
country’s central bank asked for another
year to repay foreign holders of the debt, fi-
nancial sources in London and Havana said
this week.

Those are direct quotes from those
articles.

As a reminder, in Castro’s Cuba, you
can only do business with the regime
because private business activity is
strictly restricted.

So the real reason so many whose
work is often subsidized by business in-
terests advocate Cuba policy changes is
about money and commerce, not about
freedom and democracy. It makes me
wonder why those who spend hours and
hours in Havana listening to Castro’s
soliloquies cannot find minutes—min-
utes—for human rights and democracy
activists. It makes me wonder why
those who go and enjoy the Sun of
Cuba will not shine the light of free-
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dom on its jails full of political pris-
oners. They advocate for labor rights
in the United States, but they are will-
ing to accept forced labor inside of
Cuba. They talk about democracy in
Burma, but they are willing to sip the
rum with Cuba’s dictators.

Which takes me to a place in Cuba
called Placetas. Placetas is a city in
the Villa Clara Province in the center
of Cuba, in the heart of the island, in
the center of Cuba. In other words, it is
not a beachside resort frequented by
Canadian and European tourists.

Placetas is also the home of this cou-
ple. It is the home of Cuban political
prisoner and prodemocracy leader
Jorge Luis Garcia Perez Antunez, gen-
erally known as Antunez. On March 15
of 1990, a then-25-year-old Antunez
stood at the center square of Placetas
listening to the government’s official
radio transmission calling for the
Fourth Congress of the Communist
Party. He spontaneously began to
shout: ‘“What we want and what we
need are reforms like the ones per-
formed in Eastern EHEurope.” Imme-
diately, he was beaten by state secu-
rity agents, charged with ‘‘oral enemy
propaganda,”” and imprisoned. That
would begin a 17-year prison term,
which is about half of his current life
that he spent in prison. His crime?
Saying: We need the types of changes
that took place in Eastern Europe. For
that, 17 years in prison. He was not re-
leased until 2007. He is now 45 years
old, hopefully with an entire life ahead
of him.

The Castro regime would love for Mr.
Antunez and his wife, who is also a pro-
democracy activist—this says in Span-
ish, ‘““‘we are all the resistance’ and
“long live human rights.”” They would
love for him to leave the island perma-
nently, but he refuses to do so. He has
decided to stay in Cuba and demand
that the human and civil rights of the
Cuban people be respected. For this, he
has been rearrested over 30 times since
2007.

Last week, at that same center in
that small town of Placetas where he
had been originally arrested simply for
saying that: What we need is a change
as we saw in Eastern Europe, Antunez
and other local prodemocracy leaders
gathered to honor Cuba’s current polit-
ical prisoners, people who simply,
through peaceful means, try to create
changes for democracy and human
rights inside of their country and get
arrested and languish in jail.

Antunez and his colleagues were not
“educated”” on the importance of
human rights and civil disobedience by
foreign tourists, as some of my col-
leagues suggest would happen—that we
need to send foreign tourists to educate
the Cubans about human rights and
civil disobedience. He and all of those
who are languishing in Castro’s jails
understand about human rights and
civil disobedience in a way to try to
capture your rights. Unwittingly,
though, foreign tourists have financed
their repression. They give money to
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the regime that ultimately gives them
the state security forces that throw
people such as Antunez in jail.

Let me read an open letter that just
came out by Mr. Antunez that was sent
to Cuba’s dictator Raul Castro. I am
going to quote from an English trans-
lation.

It says:

Mr. Raul Castro—

This is Mr. Antunez speaking now—

My name is Jorge Luis Garcia Perez
Antunez—a former political prisoner—and I
am writing to you again not because I pre-
tend to make you aware of something that,
far from alien, is commonplace in Cuba due
to the nature and politics of your govern-
ment. For several months now my spouse
Yris Tamara Perez Aguilera and I find our-
selves under forced house arrest by your po-
litical police. The week before the Juanes
concert—

That is the concert of the famous Co-

lombian singer Juanes—
a high ranking State security official upon
arresting me informed me that there had
been an order for my arrest throughout the
island of Cuba, wherever I might be found.
He emphasized that they were going to be
watching every step I take. Since that date
I have lost count of how many times I have
been arrested, the majority of times with vi-
olence.

Mr. Dictator—allow me a few questions
that may help you clarify some doubts
amongst those compatriots of mine who are
hopeful that your government would dimin-
ish repression or that even Democratic open-
ings could be made.

He poses this question:

With what right do the authorities, with-
out a prior crime being committed, detain
and impede the free movement of their citi-
zens in violation of a universally recognized
right? What feelings could move a man like
Captain Idel Gonzalez Morfi to beat my wife,
a defenseless woman, so brutally, causing
lasting effects to her bones for the sole act of
arriving at a radio station to denounce with
evidence the torture that her brother re-
ceived in a Cuban prison. Or is it that for you
there are only five families that exist in our
country that have the right to protest and
demand justice for their jailed relatives?
Should you not be ashamed that your cor-
pulent police officers remain stationed for
days at the corner of my home to impede us
from leaving our house and monitoring our
movements in our own city?

Where is the professionalism and ethics of
your subordinates that with their ridiculous
operations provoke the mockery of the popu-
lace towards these persons on almost a daily
basis? How do you feel when you encourage
or allow these persons who call themselves
men to beat and drag women through the
streets such as: Damaris Moya Portieles,
Marta Diaz, Ana Alfonso Arteaga, Sara
Marta Fonseca, Yris Perez, and most re-
cently—

The well-known blogger, Yoani
Sanchez. I am adding for the record
‘“‘the well-known blogger.”” He doesn’t
say that, but she is a well-known
blogger, internationally known, re-
cently beaten simply as she was trying
to go to a place of civil disobedience.

How can you and your subordinates sleep
calmly after deliberately and maliciously
physically knocking down on more than one
occasion Idania Yanez Contreras who is sev-
eral months pregnant? How can you and your
government speak about the battle of ideas
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when you are constantly repressing ideas
through beatings, arrests, and years of incar-
ceration?

Maybe your followers cannot find or even
attempt to find a response. However, I find
myself in the long list of persons that are
not afraid to respond.

You act this way because you are a cruel
man, and insensible to the pain and suffering
of others. You act this way because you are
faithful to your anti Democratic and dictato-
rial vocation, because you are convinced
that dictatorships like the one you preside
over can only be maintained through terror
and torture, and because the most minimal
opening can lead to the loss of the one thing
that you are interested in—which is main-
taining yourself in power.

Lastly, returning to my case in particular,
I will respond without even asking you be-
forehand the concrete motives of your con-
tinued repression against my person. Your
government and your servants in the repres-
sive corps cannot forgive my two biggest and
only ‘‘crimes.” First, that despite almost
two decades of torture and cruel and inhu-
man punishment during my unjust and se-
vere sanction, you could not break my dig-
nity and my position as a political prisoner.
And second, because even though I am ac-
costed and brutalized and above all risk re-
turning to prison, I have taken the decision
not to leave my country in which I will con-
tinue struggling for a change that I believe
is both necessary and inevitable.

The letter is signed: From Placetas,
Jorge Luis Garcia Perez Antunez, De-
cember 2009.

This is the voice of those who lan-
guish under Castro’s brutal dictator-
ship. As you can see, Mr. Antunez is an
Afro-Cuban, not part of the White elite
of the regime’s dictatorship; not what
the regime tells the world, that Cubans
who are all White seek to oppose the
dictatorship. Most of the movement for
democracy inside of Cuba are Afro-Cu-
bans. Inside of Cuba, they are subjected
to a citizenship status that is less than
any human being should be subjected
to.

Antunez’s voice rings in my head. It
tugs at my conscience.

His words:

Despite almost two decades of torture and
cruel and inhuman punishment during my
unjust and severe sanction, you could not
break my dignity and my position as a polit-
ical prisoner, because even though I am ac-
costed and brutalized and above all risk re-
turning to prison, I have taken the decision
not to leave my country in which I will con-
tinue struggling for a change I believe is
both necessary and inevitable.

Antunez is right. Change in Cuba is
inevitable, but the United States needs
to be a catalyst of that change. It does
not need to be a sustainer of that dic-
tatorship. It does not need to create an
infusion of money that only goes to a
regime that ultimately uses it not to
put more food on the plates of Cuban
families but to arrest and brutalize
people such as Mr. Antunez.

These are the human rights activists
on whom some would turn their backs
for the sake of doing business. I guess
the only thing they can see is the color
of money. Well, not me, not now, and
not ever.

Thank you, Mr. President. With that,
I yield the floor.
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The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, I
don’t rise to add to what the Senator
from New Jersey said. I just wish to
take this opportunity to tell him I
agree with him, and I appreciate his
leadership on this issue over several
years—even the years before he came
to the Senate.

Often, I am asked in my State, be-
cause we can export so much agricul-
tural stuff, if I would vote to open
trade with Cuba. I said I am willing to
open trade for Cuba when they give po-
litical freedom and economic freedom
to the people of that country because
this dictator has run Cuba into the
most impoverished country in the
world. Before he took over, they had a
very viable middle class and they were
a prosperous country.

I stand ready to help the Senator on
what he is trying to do in that area.

Mr. MENENDEZ. If the Senator will
yield, I thank the distinguished Sen-
ator from Iowa for his comments and
for the position he has taken over a
long period of time. It may not be the
easiest, but I believe it is the one that
is morally correct. Most important, on
that day—which I believe is sooner
rather than later—in which Cubans are
free, they will remember who stood
with them in the midst of this. That
will make all the difference in the
world. I thank the Senator.

Mr. GRASSLEY. Mr. President, I
come to the floor at this point to give
some breadth to a statement that was
made on the floor earlier today. It was
made by my friend, Senator BAUCUS. 1
don’t take offense to what he said be-
cause I sensed a great deal of frustra-
tion in his statement. I will read what
he said so you know what I am react-
ing to. The reason I don’t take offense
to what he said is because he and I
have worked so closely together over 10
years, with one or the other of us being
chairman of the Finance Committee,
that we have such an understanding of
each other.

Just prior to the remarks I am going
to read, he had spoken positively about
Senator ENzI and me. So I want my
colleagues to know this statement is
not made out of anger that I am going
to give a rebuttal to.

Well, we kept working bipartisan—working
together, for days and days, hours and hours,
and then, fortunately, Mr. President, it got
to the point where I'm just calling it as I see
it. I can’t—I—one of my feelings is I'm too
honest about things. And it’s—the Repub-
licans started to walk away. They pulled
away from the table. They had to leave.

I ask you why? Why did that happen? And
the answer is, to be totally fair and above
board, is—and above board, is because their
leadership asked them to. Their leadership
asked them to become disengaged from the
process. I know that to be a fact. Why did
their leadership ask Republicans to leave
and become disengaged from the process? To
be totally candid, they wanted to score polit-
ical points by just attacking this bill. They
were not here to help—help be constructive,
to find bipartisan solutions. They were for a
while, then when the rubber started to meet
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the road and it came time to try to make
some decisions, they left and began to at-
tack—and began to attack.

I wish to take a few minutes to re-
spond to these remarks that I read. It
was asserted, through these remarks
on the floor, that some Republicans in
the so-called Gang of 6 were directed by
the Senate Republican leadership to
cease participating in bipartisan talks.
The Gang of 6 referred to the six bipar-
tisan members of the Senate Finance
Committee. On the Democratic side,
the members were my friends, three
chairmen, including Senator BAUCUS,
Budget Committee chairman; Senator
CONRAD; and Energy Committee chair-
man, Senator BINGAMAN. All are senior
members of the Democratic Caucus. On
the Republican side, the three members
included Senator SNOWE, ranking mem-
ber of the Small Business Committee;
Senator ENzI, ranking member of the
Health, Education, Labor, and Pen-
sions Committee; and this Senator.
Senators SNOWE and ENZI are senior
Members of the Republican caucus.

Chairman BAUCUS convened this
working group with a singular goal of a
bipartisan health care reform bill. We
met for several weeks up in the Mon-
tana Room of Chairman BAUCUS’s of-
fice. I would agree with the way par-
ticipating Members have described
these discussions. They were well in-
formed, thoughtful, provocative, chal-
lenging, and frustrating all at the same
time. But I would say that in the
months we negotiated, there was never
once that anyone walked away from
the table. There was never once that
there were any harsh words.

While we were engaged in those dis-
cussions, there was constant pressure
from folks outside the room for us to
reach a quick deal. That pressure came
from the White House, it came from
the Democratic leadership, it came
from advocacy groups outside, and it
came from many media folks covering
the day-by-day meetings. To be fair,
the Senate Republican leadership was
very concerned about some of the di-
rections the policy discussions were
taking in the Gang of 6. That concern
grew, particularly after the very par-
tisan HELP Committee markup oc-
curred. Senator HATCH left the original
Gang of 7 because of the character and
result of the HELP Committee mark-
up.

Most important, the Senate Repub-
lican leadership was concerned that a
bipartisan Finance Committee bill
would be co-opted into a partisan floor
bill, when the Democratic leadership
merged the bills. Senators SNOWE,
ENzI, and I anticipated that concern.

To be fair to Senator BAUCUS, as he
was negotiating with us, he tried to
convince us that we would be very
much a part of those merging of the
bills. He offered that in good faith. I
believe him. I even believe him today
saying that. But seeing how neither
the HELP Committee nor the Finance
Committee was as involved as they
should have been in what Senator REID
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put together in this 2,074-page bill, I
wonder whether Senator BAUCUS could
have, if we had a bipartisan agreement,
actually carried out that guarantee.

From the get-go, we Republican
members of the Gang of 6, to make sure
we were a part of the process that I de-
scribed, as Senator BAUCUS told us we
would be, asked for assurances from
the White House and from the Senate
Democratic leadership on the next step
in the legislative process, if we, in fact,
did arrive at a bipartisan agreement.

I also found that many in the broader
group of Republicans, who provided the
bipartisan glue for the CHIP bill of
2008, had similar concerns. All Repub-
licans had process concerns, such as
where would it go once it left the Sen-
ate Finance Committee.

We wanted assurances, and here is
what we wanted. The assurances re-
quested boiled down to a good-faith
promise that the bipartisan Finance
Committee health care bill would not
morph into a partisan health care re-
form bill when Majority Leader REID
merged the two committee bills. We
wanted to make sure the bipartisan
character of a bipartisan Finance Com-
mittee bill was going to be retained
through these next steps. To do other-
wise would be akin to getting on a bus
and not knowing where the bus was
going or how much the bus ticket
would cost. Assurances were also re-
quested with respect to a conference
between the House and Senate. The as-
surances were similar to assurances re-
quested by Senator REID and made by
the then-majority Republican leader-
ship during the period of 2005 and 2006.
The Democratic minority leader, at
that time, made these assurances a
condition to letting major regular
order Finance Committee bills even go
to conference.

As an example, take a look at the
CONGRESSIONAL RECORD, and you will
see the assurances made by then-Ma-
jority Leader Frist to then-Minority
Leader REID. These requests were made
repeatedly to the Democratic leader-
ship, publicly and privately, about how
the postcommittee action of the bipar-
tisan group would be handled in the
merger with the HELP Committee bill.
It was a focus of a July 8 lunchtime,
face-to-face meeting at the majority
leader’s office, with Senators REID,
BAuUcCUS, CONRAD, BINGAMAN, SNOWE,
ENzI, and myself. The bottom-line re-
sponse from Senator REID at that
meeting was he needed 60 votes.

I guess, the implication was, despite
the fact that the Democratic caucus
contained 60 members then and now,
Senator REID didn’t think it was pos-
sible to secure the votes of all members
of his caucus. A restatement of the re-
ality of the Senate rules was not the
assurances the three Republican Sen-
ators—this one included—sought from
Senator REID.

Senator REID, himself, recognized the
validity of this request in an August 8
Washington Post article. I ask unani-
mous consent to have that article
printed in the RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Aug. 3, 2009]

DEMOCRATS FIND RALLYING POINTS ON
HEALTH REFORM, BUT SPLINTERS REMAIN

(By Shailagh Murray and Paul Kane)

Democrats leave town for the August re-
cess with frayed nerves and fragile agree-
ments on health-care reform, and a new bo-
geyman to fire up their constituents: the in-
surance industry.

With the House already gone and the Sen-
ate set to clear out by Friday, the terms of
the recess battle are becoming clear. Repub-
licans will assail the government coverage
plan that Democrats and President Obama
are advocating as a recklessly expensive fed-
eral takeover of health care. And Democrats
will counter that GOP opposition represents
a de facto endorsement of insurance industry
abuses.

“We know what we’re up against,” House
Speaker Nancy Pelosi (Calif.) told reporters
on Friday. ‘‘Carpet-bombing, slash and burn,
shock and awe—anything you want to say to
describe what the insurance companies will
do to hold on to their special advantage.”’

Although Pelosi won a significant victory
last week when the Energy and Commerce
Committee approved the House bill, setting
up a floor debate after Labor Day, conserv-
ative Democrats were able to demand that
negotiators weaken the government-plan
provision. The uprising, which lasted for sev-
eral days, suggested that the public option is
growing increasingly vulnerable even as a
consensus forms around other reform poli-
cies.

Republican leaders have pledged to use
town halls, ads and other forums to intensify
their assault on the Democratic-led reform
effort. ‘I think it’s safe to say that, over the
August recess, as more Americans learn
more about [Democrats’] plan, they’re likely
to have a very, very hot summer,”” House Mi-
nority Leader John A. Boehner (R-Ohio)
said.

In the Senate, a bipartisan coalition of Fi-
nance Committee lawmakers is backing a
member-run cooperative model as an alter-
native to the public option. But Republicans
are beginning to push back against that co-
operative approach, too.

The latest critic is Sen. John McCain (R—
Ariz.), who on Sunday compared insurance
co-ops to Fannie Mae and Freddie Mac, the
government-backed mortgage giants that
played prominent roles in the housing crisis.
‘I have not seen a public option that, in my
view, meets the test of what would really not
eventually lead to a government takeover,”
McCain said on CNN’s ‘“‘State of the Union.”

Pelosi and other Democrats have coun-
tered that Republicans are seeking to pro-
tect a health insurance industry that is their
business ally, not so much from a govern-
ment insurance option, but from the broad
industry reforms that enjoy public support,
including the elimination of coverage caps
and the practice of denying coverage to
those with pre-existing conditions. The
White House also wants to steer the debate
toward insurance reform, as it is easier to di-
gest than long-term cost control, which is
another chief objective.

‘“How you regulate the insurance industry
is as important to health-care reform as con-
trolling costs,” said White House Chief of
Staff Rahm Emanuel. The public plan, he
said, is one of an array of measures intended
to change industry behavior.

As the rhetoric against the industry heat-
ed up, the leading insurance trade group
issued a statement Thursday calling for law-
makers to cool down their criticisms and re-
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double efforts toward ‘‘bipartisan health-
care reform.” Robert Zirkelbach, spokesman
for America’s Health Insurance Plans, de-
fended his industry, saying it had already
proposed many of the changes that Congress
is seeking, including those involving pre-ex-
isting conditions and ratings based on health
status and gender.

Despite the sparring, House and Senate
Democrats and three GOP Senate nego-
tiators have reached broad consensus on the
outlines of reform. Lawmakers generally
agree that individuals must be required to
buy health insurance, that Medicaid should
be significantly expanded, and that tax in-
creases, in some form, will be required. The
final bill also could bring about some of the
most significant changes to Medicare since
the program was created in 1965.

But the rebellion from fiscal conservatives
on the Energy and Commerce Committee
last week served as a political wake-up call
for Democratic leaders. With enough votes
on the panel and on the floor to sink reform
legislation, the Blue Dog Coalition forced
Pelosi and Emanuel into concessions that
made the government plan similar to private
health insurance, sparking a new fight with
House liberals.

Sensing that the Blue Dogs had dug in for
a prolonged fight, Pelosi and Emanuel gave
in to most demands in order to get the legis-
lation moving again. They essentially de-
cided that it was better to pick a fight with
their liberal flank, where Pelosi remains
popular and where loyalty to Obama is
strongest, particularly in the Congressional
Black Caucus.

Despite threats from almost 60 progressive
House Democrats—who outnumber the Blue
Dogs—Pelosi defended the compromise, say-
ing it was similar to one backed by Sen. Ed-
ward M. Kennedy (D-Mass.). Pelosi predicted
that the liberal wing would fall in line be-
cause the legislation is so important to
them.

‘““‘Are you asking me, ‘Are the progressives
going to take down universal, quality, af-
fordable health care for all Americans?’ 1
don’t think so,” Pelosi told reporters Friday,
breaking into laughter at the question.

Just as troublesome as the internal House
divisions is the burgeoning distrust among
House Democrats, their Senate counterparts
and the White House.

Pelosi acknowledged that ‘‘there are con-
cerns’’ in her caucus that the White House,
namely their former colleague Emanuel,
takes House Democrats for granted. House
lawmakers are being encouraged to pass the
most liberal bill possible, she said, while the
White House works on a bipartisan com-
promise with a select group of senators.

“It’s no secret,” Pelosi said, ‘‘that mem-
bers sometimes think: ‘Why do I always read
in the paper that they’re checking with the
Finance Committee all the time? What does
that mean, that they just want to know
what’s happened with the Finance Com-
mittee? What about the [Senate health] com-
mittee? What about our committees over
here?’”’

The six Senate Finance Committee nego-
tiators have burrowed in for another six
weeks of talks, having set a Sept. 15 deadline
for producing a bill. The group includes an
array of small-state senators with little na-
tional prominence who have proven surpris-
ingly resistant to pressure from their party
leaders and the White House.

Although the House bill and the Senate
Health Committee version have attracted no
Republican support, the Senate Finance
Committee coalition includes Sens. Mike
Enzi (Wyo.) and Charles Grassley (Iowa),
both Republicans, along with moderate GOP
Sen. Olympia Snowe (Maine). And the lead
Democratic negotiator, Finance Committee
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Chairman Max Baucus (Mont.), is a moderate
who has broken with his party on numerous
bills co-authored with Grassley.

The closer these negotiators move to strik-
ing a deal, the more fraught the discussions
become by issues of trust and political will.
Among Republicans, the pressure is espe-
cially acute. All three GOP senators fear
they will be sidelined once the bill is ap-
proved at the committee level, with their
names invoked to demonstrate bipartisan-
ship even as they’re left with no say over the
final product as it is meshed with the Senate
health panel’s version and then ultimately
with the House bill.

For Republicans, a prime concern is that
Senate Majority Leader Harry Reid (Nev.)
will abandon the Finance Committee bill and
force legislation to the Senate floor using
budget rules that would protect against a
Republican filibuster. Even advocates con-
cede that the option is highly risky and that
it would vastly limit the policy scope of the
bill. For instance, Senate budget experts say
most insurance reforms would have to be
sidelined.

Treasury Secretary Timothy F. Geithner
said Sunday that the administration would
consider all options. ‘‘Ideally, you want to do
this with as broad a base of consensus as pos-
sible,” he said in an interview on ABC’s
“This Week.” ‘“But people on the Hill are
going to have to make that choice: Do they
want to help shape this and be part of it, or
do they want this country, the United States
of America, to go another several decades
[without reform]?”’

Reid said he already provided the Repub-
licans with some assurances, and added, “I’ll
do more if necessary.” He said of GOP con-
cerns, ‘I don’t blame them.” And he added
that, considering the political realities of
the Senate, with its large number of mod-
erate Democrats, health-care reform would
have to gain significant bipartisan support
to cross the finish line.

“I sure hope we can get a bipartisan bill; it
makes it easier for me to go home,” mod-
erate Sen. Mary Landrieu (D-La.) told the
Democratic caucus last week, according to
Reid.

“We all feel that way,” Reid added.

Mr. GRASSLEY. Mr. President, I will
quote, in part, from the article:

The closer these negotiators move to strik-
ing a deal, the more fraught the discussions
become by issues of trust and political will.
Among Republicans, the pressure is espe-
cially acute. All three GOP senators fear
they will be sidelined once the bill is ap-
proved at the committee level, with their
names invoked to demonstrate bipartisan-
ship even as they’re left with no say over the
final product as it is meshed with the Senate
health panel’s version and then ultimately
with the House bill.

Republicans were also worried that
the bipartisan product could be lifted
into a partisan reconciliation bill. I
quote further from that same Post ar-
ticle:

Reid said he already provided the Repub-
licans with some assurances, and added, “I’ll
do more if necessary.”’

Continuing to quote from the Post
article:

He said of GOP concerns, ‘“I don’t blame
them.”” And he added that, considering the
political realities of the Senate, with its
large number of moderate Democrats,
health-care reform would have to gain sig-
nificant bipartisan support to cross the fin-
ish line.

President Obama and the Senate
Democratic leadership set a deadline of
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September 15 for the bipartisan Gang
of 6 to produce a proposal. If the pro-
posal were not available by then, the
President and Senate Democratic lead-
ership made it clear the plug would be
pulled on further bipartisan talks.

I point that out because that is very
significant. A powerful member of the
Senate Democratic leadership, the sen-
ior Senator from New York, made it
crystal clear the Senate Democratic
leadership would pull the plug. That
member, who is very smart and articu-
late, made it as transparent as possible
that the September 15 deadline was
more important than a bipartisan deal.

I ask you to go back and look at the
media reports. The Gang of 6 was un-
able to reach a deal on contentious
issues such as abortion, the individual
mandate, and financing issues by White
House/Democratic leadership’s dead-
line.

Chairman BAUcCUS had to move for-
ward. I respect the pressure my friend
from Montana was under. I have been
there myself. But the record needs to
be correctly made that the September
15 deadline was not a Republican dead-
line. It was a deadline imposed by the
White House and the Senate Demo-
cratic leadership. I might say that
wasn’t just the GOP deadline—it
wasn’t a deadline for the Gang of 6 ei-
ther. I didn’t sense, from the three
Democratic members, that they agreed
with that.

So the Senate Democratic leadership
pulled the plug on the talks. Again, go
check the public comments and press
reports. They pulled the plug. Senator
ENzI and I could not agree to the prod-
uct at that point because of sub-
stantive issues that were resolved
against us and the failure of the White
House or Senate Democratic leadership
to deliver on those process assurances
that we asked for.

Senator SNOWE did have substantive
issues resolved sufficiently at the Fi-
nance Committee markup so that she
could support the bill.

I might note today that I heard Sen-
ator SNOWE caution the Democrats as
she gave them the boost from her vote
in the Finance Committee—that was
right after the bill passed—she made it
clear that her vote for later stages
would depend in part on data on the
key question of whether the product
makes health care more affordable. Her
letter to CBO dated December 3 lays
out the issues in precision.

At the next stage of the process, the
merged-bill stage, all of the Senate Re-
publicans’ worst fears were confirmed,
but it was especially telling to Senator
ENZI and me. My sense is Senator
SNOWE appreciated it more than any
other member of our conference. The
bottom 1line was that the majority
leader’s merged bill was constructed in
such a partisan way that Senator
SNOWE’s input was cast aside.

Let’s be clear. Senate Republicans
did not set deadlines. Senate Repub-
licans did not threaten to go their own
way if the deadlines were not met.
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Even today, the pending motion from
this side of the aisle puts the question
to the Senate this way: Take the bill
back to the Finance Committee.

As the old saying goes, hindsight is
20/20. As I look back on the process, I
make these observations: There was an
uncanny disconnect between those in-
side and outside the room. Many on the
outside, mainly from the left side of
the political spectrum, seemed to want
a reform deal just to have a deal. They
did not seem to be that curious about
the contents. Perhaps for some of those
folks, it was a bit of an imperative to
draw on the good will that any Presi-
dent has in the first few months of of-
fice.

For those of us in the room—meaning
the room where the negotiations were
going on—there was a realization that
we were tackling, as Chairman BAUCUS
has described it, an extremely complex
set of issues. We learned very quickly
that closing the loop on the policy
issues, let alone finding political con-
sensus, was not easy.

The pressure to close a deal by the
July 4 recess was overwhelming. My
friend, the chairman, wisely pushed
back and said we would get a deal when
we reached a bipartisan deal. The
Group of 6 was unable to reach a deal
on contentious issues such as abortion,
individual mandate, and financing
issues faced by the White House-Demo-
cratic leadership deadline. Chairman
BAUcUS had to move. In my heart, I
feel he would rather not have had that
sort of pressure or make that decision.
But that was not our deadline. It was a
deadline imposed by the White House
and the Senate Democratic leadership.
They pulled the plug on the talks. Go
check the public comments and the
press reports. They pulled the plug.
Senator ENZI and I could not agree to a
product at that point because of the
substantive issues that were very much
involved.

I want to make it very clear, for this
Senator, of the three Republicans who
were negotiating, kind of in summary,
that the Republican leadership, I
think, had questions about a lot of
things that were going on in those ne-
gotiations. But never once did Senator
McCONNELL, my leader, say to me: Get
out of there.

That is the impression that was left
this morning.

I can only say that I think I have es-
tablished a reputation in the Senate,
particularly while I was chairman of
the Senate Finance Committee, that I
did not listen to either the White
House or people in leadership nec-
essarily when I thought a bipartisan
compromise was the only way to get
things done. I suppose there is a whole
long list of things that I ought to write
down before I make this statement, but
I can only think of two or three right
now that I can be sure of that I can say
in an intellectually honest way that I
stood up to the Bush White House when
I was chairman of the committee.
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They came out immediately for a $1.7
trillion tax cut in 2001. I made a deci-
sion early on that it was not good for
the economy and it was not politically
possible. So we passed a much smaller,
in a bipartisan way, tax bill for that
year. And yet it was the biggest tax cut
in the history of the country.

In 2003, when the White House and
House Republicans in the majority at
that time said we had to have a $700
billion tax cut in addition to the tax
cut that was passed in 2001, there were
not votes in the Senate among just Re-
publicans to get it done. To secure the
votes to get it done, we had to limit it
to half that amount of money, or just
a little bit more than half that amount
of money. And in order to get those
votes, contrary to the $700 billion tax
cut that the Bush White House wanted
and the House Republicans wanted that
we could not get through here, I said I
will not come out of conference with a
tax cut more than that amount of
roughly $300 billion.

We got that done by just the bare
majority to get it done. But I stood up
to the White House, I stood up to the
House Republican leadership who
thought we should not be doing any-
thing that was short of that full $700
billion.

There have been other health care
bills very recently where I stood up
against the White House and against
our Republican leadership.

I think I have developed a reputation
where I am going to do what is right
for the State of Towa and for our coun-
try. And I am going to try to represent
a Republican point of view as best I
can, considering first the country and
my own constituency.

Then when it comes to whether peo-
ple in this body or outside of this body
might think that for the whole months
of May, June, and July, and through
August, with a couple meetings we had
during the month of August, that we
were dragging our feet to kill a health
care reform bill, I want to ask people if
they would think I wouldn’t have bet-
ter things to do with my time than to
have 24 different meetings, one on one
with Chairman BAUcUS, or that I
wouldn’t have more than something
else to do than have 31 meetings with
the Group of 6. These were not just
short meetings. These were meetings
that lasted hours. There was another
group of people—GRASSLEY, BAUCUS,
and others, sometimes that included
people from the HELP Committee and
the Budget Committee. But we had 25
meetings like that. I wonder if people
think we would just be meeting and
spending all those hours to make sure
that nothing happened around here.
No. Every one of the 100 Senators in
this body, if you were to ask them,
would suggest changes in health care
that need to be made. Even in that
2,074-page bill, there are some things
that most conservative people in this
country would think ought to be done.

We all know to some extent some-
thing has to be done about this system.
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We worked for a long period of time,
thinking we could have something bi-
partisan. But it did not work out that
way, and now we are at a point where
we have a partisan bill.

That is not the way you should han-
dle an issue such as health care reform.
Just think of the word ‘health,”
“health care.” It deals with the life
and death of 306 million Americans.
Just think, you are restructuring one-
sixth of the economy.

Senator BAUCUS and I started out in
January and February saying to every-
body we met, every group we talked to,
that something this momentous ought
to be passing with 75 or 80 votes, not
just 60 votes. Maybe one of the times
the White House decided to pull the
plug on September 15 may have come
on August 5 when the Group of 6 had
our last meeting with President
Obama. He was the only one from the
White House there and the six of us. It
was a very casual discussion.

I said this before so I am not saying
something that has not been said. But
President Obama made one request of
me and I asked him a question. For my
part, I said: You know, it would make
it a heck of a lot easier to get a bipar-
tisan agreement if you would just say
you could sign a bill without a public
option. That is no different than what
I said to him on March 5 when I was
down at the White House, that the pub-
lic option was a major impediment to
getting a bipartisan agreement. Then
he asked me would I be willing to be
one of three Republicans, along with
the rest of the Democrats, to provide 60
votes. My answer was upfront: No. As I
told him, you can clarify with Senator
BAUCUS sitting right here beside you,
that 4 or 5 months before that, I told
Senator BAUCUS: Don’t plan on three
Republicans providing the margin, that
we were here to help get a broad-based
consensus, as Senator BAUCUS and I
said early on this year, that something
this massive ought to pass with a wide
bipartisan majority.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. BEN-
NET). Without objection, it is so or-
dered.

Mr. GRASSLEY. Mr. President, I
need to correct the RECORD. In the part
of my statement where I refer to the
July 8 meeting with Senator REID, it
was only SNOWE, GRASSLEY, and ENZI,
not the other Senators I named. So I
wish to correct that for the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Illinois.

MORNING BUSINESS

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Senate
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proceed to a period of morning busi-
ness, with Senators permitted to speak
for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

DNA SAMPLING

Mr. KYL. Mr. President, I ask unani-
mous consent that the following letter,
which consists of my May 19, 2008, com-
ments on proposed Federal regulations
governing the collection of DNA sam-
ples from Federal arrestees and illegal-
immigrant deportees, be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, May 19, 2008.
Re OAG Docket Number 119

Mr. DAVID J. KARP,

Senior Counsel, Office of Legal Policy, Main
Justice Building, Pennsylvania Avenue,
NW., Washington, DC.

DEAR MR. KARP: I am writing to comment
on the Justice Department’s April 18, 2008,
proposed regulation for implementing the
DNA sample collection authority created by
section 1004 of the DNA Fingerprint Act,
Public Law 109-162, and by section 155 of the
Adam Walsh Act, Public Law 109-248. I am
the legislative author of both of these provi-
sions.

Allow me to note at the outset that I have
reviewed the proposed regulations and have
concluded that they properly implement the
authority created by the laws noted above. I
do not recommend that you make any
changes to the proposed regulations, as I be-
lieve that they are consistent with the clear
meaning and spirit of their underlying statu-
tory authorization.

The remainder of this letter first com-
ments on the general privacy objections that
have been raised by other commenters with
regard to the proposed regulations, and then
addresses several other criticisms and rec-
ommendations that are made in some of
those comments.

PRIVACY CONCERNS

The most common criticism leveled
against the proposed regulations by other
commenters is that the proposed rules pose a
threat to individual privacy. The general ar-
gument made is that although fingerprints
are routinely taken at arrest, DNA
fingerprinting is not like ordinary
fingerprinting because DNA has the poten-
tial to reveal medically sensitive or other
private information. This concern usually
also is the basis for arguments that the pro-
posed regulations are unconstitutional.

I think that the privacy concern is best ad-
dressed by explaining the legal framework
governing the operation of the National DNA
Index System (NDIS) and the practical reali-
ties of DNA analysis.

A number of statutes prescribe privacy re-
strictions for use of DNA samples. See 42
U.S.C. 14132(b)(3), (c), 14133(b)—(c), 14135(b)(2),
14135e. In general, DNA information is treat-
ed like other law-enforcement case file infor-
mation—its dissemination is prohibited and
subject to serious professional and even
criminal sanctions. In particular, section
14133(c) of title 42 provides that any person
who has access to individually identifiable
DNA information in NDIS and knowingly
discloses such information in an unauthor-
ized manner may be fined up to $100,000, and
any person who accesses DNA information
without authorization may be fined up to
$250,000 and imprisoned up to one year.
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Lab employees are professionals. The no-
tion that they will violate the laws and regu-
lations governing DNA analysis not only re-
quires one to assume that these employees
will jeopardize their careers, but also that
they will risk criminal fines and even im-
prisonment. Such fears are not realistic. In-
deed, when arguments were made that such
violations might occur during the Senate Ju-
diciary Committee’s consideration of the
Justice for All Act in 2004, I proposed an
amendment, which was subsequently enacted
into law, to increase the penalties in section
14133(c) for misuse of DNA samples. When I
consulted with the Justice Department
about my proposal, I was told that the FBI
had no objection to the amendment because
there was no chance that any lab employee
would ever run afoul of the provision.

Let us assume, however, that a rogue lab
employee were not deterred by professional
and criminal sanctions and were determined
to use a DNA sample to discover private in-
formation. That lab employee would find
that it is virtually impossible for him to use
the NDIS system to do so.

Developing a DNA profile from a saliva or
blood sample involves three broad steps: (1)
the DNA is extracted from the sample; (2)
the DNA is copied or amplified at one of the
sites on the DNA strand from which the pro-
file will be drawn; and (3) the amplified DNA
is processed in a genetic analyzer to produce
a DNA profile.

Each law enforcement DNA laboratory has
a defined number of staff who have access to
DNA samples, the identity of the person who
submitted the sample, and DNA analysis
equipment. This is currently the universe of
people who could hypothetically use col-
lected samples to try to violate someone’s
privacy. If one of these employees sought to
analyze an individual’s DNA to find medi-
cally sensitive or other private information,
he would run into a series of virtually insur-
mountable practical problems.

First, the 13 sites at which a DNA strand is
analyzed for purposes of entry of a profile
into the national database are sites that do
not reveal any medically sensitive informa-
tion. The 13 sites were chosen because the
sites do not reveal sensitive information, the
sites are relatively stable and do not degrade
easily, and the sites tend to demonstrate
great variation between different individuals
(with the exception of identical twins). Even
the American Civil Liberties Union’s (ACLU)
May 19, 2008, comment on the proposed regu-
lations, while speculating that the 13 sites
may be found to reveal sensitive information
in the future, concedes ‘‘none of the CODIS
loci have been found to date to be predictive
for any physical or disease traits.”

So our hypothetical rogue lab employee
would need to draw a profile of different sites
on the DNA strand in order to discover medi-
cally sensitive information. This would be
extremely difficult to do. The second step of
the analysis—amplifying the relevant DNA
sites for analysis—requires the use of spe-
cialized reagents and equipment to copy the
DNA fragments in question.

Once the DNA is amplified, the DNA is
pushed through a column that separates out
the DNA fragments. The columns used in the
lab serve to duplicate DNA for the specific 13
CODIS sites. So our rogue employee would
need to purchase a specialized column for du-
plicating a different type of DNA. Next the
employee would need to obtain different re-
agents for reproducing the DNA that he
seeks. Reagents consist of polymerase, cer-
tain chemicals, and DNA primers. A primer
is a piece of DNA that recognizes its com-
plimentary DNA on a molecule and attaches
itself, allowing that part to be reproduced
when the remaining reagents are added. Ac-
cess to primers is extremely limited—our
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rogue employee couldn’t just buy them on
the internet or from a medical supply store.
Primers usually are only available from the
DNA researcher who discovered the DNA
gene or site in question. These researchers
generally have a proprietary interest in their
discovery; they do not publish all of the in-
formation necessary to analyze that gene
and do not give the necessary primers to oth-
ers. A lab employee is very unlikely to be
able to obtain the necessary information and
primers to amplify the DNA that he seeks.

Moreover, even if our hypothetical lab em-
ployee were able to copy the DNA in ques-
tion, he would next need to retrofit the DNA
analyzer to draw a profile from that DNA.
This would require breaking down, reassem-
bling, and recalibrating the lab equipment,
and reprogramming the equipment and soft-
ware to analyze different DNA sites. This is
an extremely complex process and requires
specialized software that, again, is generally
only available from the researchers who
identified the gene in question. The lab em-
ployees are not trained to analyze any DNA
other than at the 13 sites used in CODIS; to
analyze DNA used for medical purposes is a
completely different specialization that re-
quires the use of equipment that lab employ-
ees have no experience using.

Finally, our hypothetical rogue employee
would need to figure out how to do this anal-
ysis by himself and would need to account
for his use of the equipment. DNA analysis of
database samples is an assembly-line process
that involves different persons carrying out
different steps of the analysis. An employee
acting alone would need to come in at night
and perform all of the steps by himself. Al-
though usually no employees are in the lab
at night, the equipment runs through the
night. To use the equipment for a different
purpose, the rogue employee would need to
shut it down, which itself would lead to an
inquiry into why the equipment did not per-
form a programmed analysis at night. More-
over, the robotics and most of the instru-
ments used in DNA analysis have pro-
grammed activity logs that record what
process was run on the equipment, and em-
ployees must log in it to operate the equip-
ment. Any inquiry into why the equipment
was not running at night would immediately
reveal that a different process was run on
the equipment and would reveal who ran
that process.

Although it is not completely impossible,
it is extremely unlikely that a lab employee
would be able to perform all of these steps on
his own, and it is virtually impossible that
he would be able to do so without getting
caught. Suffice to say that although the
NDIS database has existed for 10 years and
nearly 6 million offender profiles have been
added to that database, and although the lab
has been conducting analysis of DNA from
criminal suspects and victims for 20 years,
there has never been one noted case in which
a lab employee has ever made an unauthor-
ized disclosure of DNA information. The risk
that lab employees will undertake such acts
is not substantial enough to merit consider-
ation in a reasoned analysis of the privacy
risks posed by the operation of NDIS.

Finally, it bears weighing the virtually
nonexistent risk to privacy posed by NDIS
against other potential risks to DNA pri-
vacy. Many of the arguments about the pri-
vacy threats created by law-enforcement
DNA sampling and analysis appear to as-
sume that DNA samples and the information
within them could not be accessed in any
other way. A quick internet search of the
words ‘‘DNA testing,”” however, reveals that
there are many private laboratories that
offer to the public at large a wide variety of
DNA tests for sensitive information. Nor are
DNA samples particularly difficult to obtain.

S12905

Every time an individual spits on the side-
walk, or even drinks from a paper cup and
discards it, he leaves a DNA sample behind.
Particularly in light of the criminal pen-
alties attached to misuse of the NDIS sys-
tem, a person determined to analyze another
person’s DNA for an improper purposes
would find much easier sources of DNA than
the samples collected by law enforcement,
and would have much readier access to DNA
analysis than that made possible by law-en-
forcement laboratories. The incremental
threat to DNA privacy posed by the NDIS
system is extremely small.
RESPONSE TO OTHER COMMENTERS

A number of other commenters have of-
fered various criticisms of the proposed regu-
lations beyond generalized privacy argu-
ments. Many of these comments are very
similar and appear to have been generated by
news stories and notices placed by various
organizations and publications. Other criti-
cisms and recommendations are unique to
particular commenters. The remainder of
this letter responds to those criticisms, first
addressing the mass comments and then the
arguments of particular organizations and
individuals.

Constitutionality

The argument that arrestee and illegal-im-
migrant DNA sampling violates the Fourth
Amendment mostly rests on the privacy ar-
guments that are addressed above. It is be-
yond argument that the Constitution per-
mits arrestees and immigration detainees to
be fingerprinted and searched. If the privacy
risks posed by law-enforcement DNA sam-
pling are properly understood, there is no
constitutionally significant difference be-
tween ordinary fingerprinting and DNA
fingerprinting. Both are used for the legiti-
mate purpose of biometric identification and
neither poses a significant risk to individual
privacy.

The physical intrusion necessary to collect
a DNA sample is minor and is commensurate
with the other types of privacy intrusions
endured by arrestees, who are generally sub-
ject to search following arrest. Some com-
menters cite the 1966 Schmerber decision as
a benchmark, and note that the court upheld
the drawing of a blood sample in that case
because the blood was drawn by a medical
professional rather than by a police officer.
These commenters neglect to mention, how-
ever, that the disposable and sterile pin-
prick kits used to draw blood samples for
purposes of DNA analysis are much different
from and much less medically invasive than
the needle-drawn blood samples of 1966. And
cheek swabs present even less of an intru-
sion. Modern DNA sample-collection tech-
niques present less of a privacy intrusion
than do the physical searches that regularly
accompany arrest.

Presumption of Innocence

Many commenters argue that DNA
profiling of arrestees violates the presump-
tion of innocence that attaches to an ar-
restee before he is convicted of a crime.
Arrestees are presumed innocent, but DNA
sampling and analysis does not constitute a
finding or judgment of guilt. If biometric
identification did constitute such a judg-
ment, then the photographs and fingerprints
taken at and kept after arrest also would
violate the presumption of innocence. They
do not, and neither does DNA sampling.
Disparate Impact

A number of commenters condemn the pro-
posed regulations on the basis that a dis-
proportionate number of members of racial
minorities may be subjected to DNA sam-
pling. A disparate effect, however, is not the
same thing as discrimination and is not un-
constitutional or otherwise proscribed. Nor
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could it be. Most laws have some type of dis-
parate effect; it is a rare (if nonexistent) law
that affects each racial or ethnic group in
the United States in proportion to its per-
centage of the U.S. population. The proposed
regulations are tied an individual’s arrest or
his detention on account of his illegal pres-
ence in this country; they do not discrimi-
nate between individuals on account of their
race.

Analysis Backlog

Several commenters complain that adding
DNA samples of arrestees and detained ille-
gal immigrants to NDIS will increase the
number of DNA samples that the FBI lab or
private labs used by the FBI must analyze,
and that a backlog of samples may result.
The FBI lab and other law enforcement au-
thorities, however, have ample discretion to
decide which samples should be analyzed
first. These commenters suggest that a back-
log of samples may hinder investigations,
but a murder or rape for which no suspect
has been identified would be hindered more
by never collecting a DNA sample from the
perpetrator than by collecting that sample
and analyzing it after a delay. To the extent
that these commenters are concerned about
the cost of analyzing DNA samples, they
should bear in mind the massive costs of the
labor-intensive police manhunts for serial
murderers and rapists that would be avoided
if the perpetrator could be identified through
DNA sample collection, and the enormous
costs of crime to its victims and to society
as a whole.

Outsourcing

Many commenters suggest that the pro-
posed regulations pose a privacy risk by al-
lowing private contractors to aid in DNA
sample processing. These private labora-
tories are subject to a comprehensive system
of regulation, however. They also have a
powerful incentive to handle samples prop-
erly: a lab that fails to do so will lose its
contract and will go out of business.

ACLU Letter

In addition to raising arguments addressed
above, the ACLU’s May 19 comment argues
that biological samples should be destroyed
after analysis. This recommendation is out-
side the scope of the proposed regulations,
and in any event should be rejected. Biologi-
cal samples need to be retained in case the
technology used for analysis is changed and
all existing samples must be reanalyzed,
something that has happened once already.
Moreover, such samples are used for quality
control, and for rechecking a purported
match to crime scene evidence without tak-
ing a new sample from the suspect identified
by the match.

The ACLU argues that collection of DNA
from immigration detainees will deepen re-
sentment and hostility among ethnic com-
munities living in or visiting the United
States. Few things exacerbate tensions be-
tween Americans and foreign visitors to this
country more severely, however, than the se-
rious crimes committed in the United States
by illegal immigrants. Angel Resendiz, the
so-called Railway Killer, was in this country
illegal and is believed to have murdered 15
people here (and an untold number in Mex-
ico). Santana Aceves, the so-called Chandler
rapist and also an illegal immigrant, sexu-
ally assaulted half a dozen young girls in
their homes in the Chandler suburb of Phoe-
nix in 2007 and 2008. Both cases ‘‘deepened re-
sentment and hostility” toward illegal im-
migrants in this country. And both Resendiz
and Aceves would have been identified and
their crime sprees likely stopped early had
their DNA been taken during one of their
earlier deportations. Relations between dif-
ferent groups in this country surely would be
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bettered rather than worsened has these two
men’s names not been permitted to become
household words in the communities that
they targeted.

The ACLU recommends that the proposed
regulations ‘‘prohibit comparison of an indi-
vidual’s DNA profile with anything other
than the DNA profiles generated from the
crime scene evidence for which she [sic] is
suspected unless or until that person is con-
victed.” This is a proposal to bar the use of
arrestee and detainee DNA to make cold-case
matches to crime-scene evidence. It is effec-
tively a recommendation to gut the proposed
regulations and to abdicate the Justice De-
partment’s responsibility to use the author-
ity created by the DNA Fingerprint Act and
the Adam Walsh Act. My floor statement
commenting on final Senate action on the
DNA Fingerprint Act describes the dozens of
rapes and murders that could have been pre-
vented in just one American city had ar-
restee sampling been in place; I offer it as re-
buttal to the ACLU’s argument that the pro-
posed regulations should not permit arrestee
DNA to be used to solve cold-case crimes.

The ACLU suggests that the Justice De-
partment reassess the costs and benefits of
broad sampling and consider narrower alter-
natives. ‘‘Narrower alternatives” would
mean fewer rapes and murders prevented, a
cost which alone justifies the proposed regu-
lations.

The ACLU argues that the proposed regu-
lations, by allowing some exceptions to their
sampling rules, fail to give individuals ade-
quate notice whether they will be subject to
sampling. The proposed rule clearly requires
that all federal arrestees and illegal immi-
grants being deported be sampled. Allowing a
few exceptions to this rule for practical and
other reasons does not significantly detract
from the notice given by the proposed regu-
lations.

The ACLU complains that the proposed
rule does not address how to avoid duplica-
tive sampling of the same individual. This is
an administrative matter that does not
merit attention in the text of the proposed
regulation.

The ACLU questions the Justice Depart-
ment’s estimate of the cost of analyzing and
storing DNA samples. The Justice Depart-
ment’s estimate is comparable to other esti-
mates of the costs of DNA storage and anal-
ysis.

The ACLU concludes that Congress
‘‘doubtless intended that the regulations
would address [legal, privacy, and policy]
concerns and would limit the DNA sampling
to instances where . . . the benefits outweigh
the costs.”” I believe that the proposed rule
adequately considers these concerns and ap-
propriately exercises the authority given to
the Justice Department by Congress.

McLain and Mercer Letter

William McClain and Stephen Mercer, both
law professors at the University of the Dis-
trict of Columbia, contend in a May 19, 2008
comment that the proposed regulations
should be modified to allow an individual to
retain counsel and file a lawsuit before a
sample is collected. I urge the Justice De-
partment to reject this recommendation.
Any individual wishing to contest the legal-
ity of arrestee sampling may challenge such
sampling after the fact; the interests at
stake are not substantial enough to justify a
pre-litigation injunction in the regulations
themselves. Such a delay in sampling would
also undermine the administration of the
proposed system, as it is far easier to collect
a sample at booking, when fingerprints and
pictures are also taken.

The professors also suggest that the ‘‘rea-
sonable means’ authorized to collect sam-
ples be defined more specifically and be de-

December 10, 2009

fined in the same way for all agencies col-
lecting samples. The different agencies col-
lecting samples have different means at
their disposal and deal with different popu-
lations of offenders and detainees; it is ap-
propriate that reasonableness should be de-
fined in the context of each agency and by
that agency.

The professors also recommend that all
DNA processing agreements with private en-
tities specify that all constitutional, statu-
tory, and regulatory federal law require-
ments that would apply to government proc-
essing also apply to private processing. Such
a requirement is superfluous, and in any
event is unnecessary in light of the com-
prehensive regulation of private entities
processing DNA on behalf of the Federal gov-
ernment.

Center for Constitutional Rights Letter

Aside from arguments addressed above,
CCR argues in a May 19, 2008 comment that
the proposed regulations would give Home-
land Security staff discretion to ‘‘take DNA
samples of everyone pulled out of line for
questioning at an airport immigration sta-
tion.” This is an unreasonable reading of the
regulations, which exclude from sampling
‘“‘aliens held at a port of entry during consid-
eration of admissibility and not subject to
further detention or proceedings.”” The regu-
lation’s ‘‘further detention or proceedings’
clearly contemplates more than just minor
additional questioning at a port of entry.
Alliance for Democracy and United for Peace

and Justice et al.

These two groups submitted comments on
May 19, 2008 suggesting that the proposed
regulations would inhibit speech because
DNA samples would be taken from persons
arrested for civil disobedience. A person
wishing to criticize the government or com-
municate other messages has many ways of
doing so without committing a crime, and if
he chooses to commit a crime, he should be
prepared to face the consequences of doing
so, including booking, fingerprinting, DNA
sample collection, and a fine or imprison-
ment.
National

School

NLG suggests in an April 21, 2008 comment
that the proposed regulations be amended to
expressly bar DNA sample collection from
LPRs until they are ordered removed and
their appeals are exhausted. LPRs very rare-
ly find themselves in immigration detention,
and when they do so, it is overwhelmingly
because they have committed a crime—and
therefore would be subject to sampling on
that basis. The remaining class of LPRs not
subject to sampling is de minimis; their situ-
ation does not rise to the level of a matter
that needs to be addressed on the face of the
proposed regulations.

NLG also suggests that, because of the risk
that a citizen may be mistakenly detained in
immigration proceedings, no illegal immi-
grant should be sampled unless his nation-
ality is conceded or proved, or in the alter-
native that no sampling ought to take place
until a final order of removal has been en-
tered. This proposal would substantially de-
feat administration of illegal-immigrant
sampling by precluding sampling as part of
the booking process. Moreover, cases in
which citizens are mistakenly detained for
deportation are extremely rare and are al-
most always corrected very quickly. The few
cases that might occur should be dealt with
on a case-by-case basis and do not merit at-
tention in the text of the proposed rule.

NLG also suggests that subsection (b)(1) of
the proposed rule suggests that ‘‘the Sec-
retary of Homeland Security could authorize
that which is not authorized by Congress’—

Lawyers Guild—Columbia Law
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apparently LPR sampling, though NLG is
unclear on this point. NLG’s concern is mis-
placed. The bar on LPR sampling is implicit
in the proposed regulation, which earlier in
the same subsection clearly excludes LPRs.
Administrative Office of the United States
Courts

The AOC suggests in a May 16, 2008 com-
ment that the word ‘‘agency’ as used in the
proposed rule be defined to exempt judicial
agencies from the obligation to collect DNA
samples from persons facing charges. A per-
son facing Federal charges may have been
arrested by state authorities or turned him-
self in, and therefore may not have had a
DNA sample collected by an executive agen-
cy during a Federal arrest. I do not rec-
ommend that judicial agencies be exempted
from the proposed rule, as they may be the
only—or at least the first—Federal agency
that is in a position to collect a DNA sample
from an offender. I see no reason to exempt
judicial pre-trial services agencies from the
obligation of all parts of the Federal govern-
ment to carry out those ministerial tasks
necessary to the prevention of violent crime.

AOC also notes that the proposed regula-
tion does not identify a system for deter-
mining whether an offender’s sample is al-
ready in NDIS. This is an administrative
matter that need not be addressed in the
text of the proposed regulation.
Canadian Embassy and MP

The Canadian Embassy and a Canadian
Member of Parliament submitted comments
on May 19, 2008 posing several questions
about the scope of the proposed rules, most
of which appear to be based on a misunder-
standing that the rule would require sam-
pling of routine Canadian visitors to the
United States. The rule exempts persons
processed for lawful entry to the United
States or held at a port of entry for consider-
ation for admission to the United States, ex-
ceptions that address the concerns raised in
these comments.

Sincerely,
JON KYL,
U.S. Senator.

———

FUNDING FOR PEACEKEEPER
TRAINING

Mr. LEVIN. Mr. President, I want to
speak today in favor of the administra-
tion’s funding request for the Global
Peace Operations Initiative and one of
its important components, the Africa
Contingency Operations Training and
Assistance Program, for which the bill
before the Senate, the fiscal year 2010
State-Foreign Operations appropria-
tions bill, includes $96.8 million in
funding. These programs, which I have
supported in their various forms for
more than a decade, are vital tools in
helping the United States and nations
around the world, but especially in Af-
rica, to contain crises, violence and in-
stability that threaten not only other
nations, but also our own.

The Global Peace Operations Initia-
tive, or GPOI, began in fiscal year 2005
as an effort to address worrisome gaps
in the world community’s ability to
support, equip, and sustain a growing
number of peacekeeping operations.
This initiative comprised, in part, the
fulfillment of a U.S. pledge at the June
2004 G-8 summit meeting at Sea Island,
Georgia, to train 75,000 new peace-
keepers. The GPOI built on and incor-
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porated the Africa Contingency Oper-
ations Training and Assistance Pro-
gram, or ACOTA, which has trained Af-
rican peacekeepers since 1997. The ob-
jective of these programs is to train
and equip military units to deploy to
peacekeeping operations, many of
them in Africa. In addition, GPOI sup-
ports efforts to train special ‘‘gen-
darme’ police units to participate in
peacekeeping operations.

Why are these programs so impor-
tant? I think we all recognize that the
world has become a more challenging
and less stable place, but we may not
recognize just how pronounced regional
security problems have become. We do
not need to look further than the two
largest United Nations peacekeeping
operations, in Darfur, Sudan, and in
the Democratic Republic of the Congo.
Both of these missions were authorized
in response to complex regional con-
flicts. The United Nations, which over-
sees the majority of peacekeeping oper-
ations worldwide, reports that more
than 100,000 peacekeepers and police
personnel are deployed on peace-
keeping operations—a sevenfold in-
crease since 1999. Those troops are de-
ployed in 17 separate operations, nearly
half of which are on the African con-
tinent.

Through ACOTA and GPOI, the
United States has helped to meet the
growing demand for peacekeeping per-
sonnel. Since its start in 2005 through
the end of fiscal year 2009, GPOI has
provided training for nearly 87,000 per-
sonnel representing more than 50 na-
tions. Appropriately, given the secu-
rity challenges in Africa, ACOTA is
GPOI’s biggest initiative. Since 2005,
more than 77,000 personnel from about
two dozen African nations have re-
ceived training through the initiative,
and almost 14,000 more have received
training under ACOTA through other
funding sources. To make these num-
bers more significant, on average, 90
percent of units trained under ACOTA
have deployed between 2005 and 2009.

GPOI provides partner nations with
the training and equipment they need
to perform peacekeeping missions
through the UN or regional groups such
as the African Union. This training is
broad, and appropriately focuses on
peacekeeping-specific tasks such as
how to operate checkpoints and con-
voys, maintaining peace by safely dis-
arming potential combatants, pro-
tecting refugees and internally dis-
placed persons, developing and fol-
lowing appropriate rules of engage-
ment, and, in some cases, peacemaking
operations.

According to a report by the Depart-
ment of State Inspector General, GPOI
training through ACOTA ‘‘is a win-win
situation in which minimal numbers of
U.S. military troops are involved, Afri-
can professionalism and capacity are
built up, and the participating African
troops are rewarded well when de-
ployed.” Significantly, the IG report
states ‘‘that there have been minimal
disciplinary problems and no ACOTA
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trained troops have been cited for
atrocities or mnotable human rights
abuses,” an important sign that the
emphasis on adherence to human
rights standards and following the
UN’s rules of engagement has paid off.

The bill before the Senate, the State-
Foreign Operations appropriations bill,
includes funding for the administra-
tion’s request of $96.8 million in fund-
ing for GPOI in fiscal year 2010. All of
this funding is contained in the peace-
keeping operations, or PKO, account of
the bill. Based on past practice and the
demand for peacekeeping in Africa, the
Department of State will likely allo-
cate more than half of this funding to
ACOTA. Nearly $100 million is a sub-
stantial commitment of taxpayer dol-
lars. But the price of failing to fund
these important efforts would be far
higher.

Our military leaders are particularly
supportive of such efforts, with good
reason. Admiral Mike Mullen, the
Chairman of the Joint Chiefs of Staff,
believes the U.S. commitment to aid
the peacekeeping efforts of other na-
tions is ‘‘extremely important and cost
effective in comparison to unilateral
operations these peacekeepers help
promote stability and help reduce the
risks that major U.S. military inter-
ventions may be required to restore
stability in a country or region. There-
fore, the success of these operations is
very much in our national interest.”

I agree with Admiral Mullen. Pro-
grams such as GPOI are important not
only because they help alleviate suf-
fering around the globe—which they
surely do—but also because they are a
cost-effective way of managing U.S. se-
curity interests.

I am especially pleased that the ad-
ministration intends to concentrate
going forward on strengthening the ca-
pability of partner nations to train
their own peacekeeping forces. This
“¢rain the trainers’” approach multi-
plies the impact of U.S. efforts by giv-
ing partner nations the ability to sus-
tain their own peacekeeping efforts.
Using this model, the State Depart-
ment plans to assist in the training
and equipping of more than 240,000
peacekeepers over the next 5 years. The
other focus will be on growing the
planning and operational capability of
the regional security organizations on
the African continent.

There are other steps we should take
to make these vital programs more ef-
fective, particularly in Africa. Outside
that continent, the U.S. military’s Ge-
ographic Combatant Commands are re-
sponsible for much of the day-to-day
management of GPOI programs, includ-
ing contract management. In Africa,
however, those tasks have been per-
formed by contractors working for the
State Department’s Bureau of African
Affairs. With the stand-up of U.S. Afri-
ca Command, AFRICOM, in 2008, there
is now a Combatant Command in place
that could take over the same types of
management duties performed else-
where by its sister commands. I believe
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the Departments of State and Defense
should explore whether such arrange-
ments are advisable. Given the State
Department’s deep reliance on con-
tractor personnel to manage the
ACOTA program and AFRICOM’s
unique interagency command struc-
ture, I believe AFRICOM ought to be
given a more significant role in the
day-to-day execution of this critical
program. Meanwhile, both departments
should make efforts to ensure close co-
operation between the State Depart-
ment and AFRICOM personnel so that
the taxpayers and partner nations see
the maximum bang for the buck be-
cause they are a cost-effective way of
managing U.S. security interests and
supporting U.N. peacekeeping while re-
serving U.S. troops for other oper-
ations.

Having successfully completed the
first 5-year phase, GPOI is entering a
new phase. I urge my colleagues to sup-
port fully the administration’s funding
request for GPOI. With this money, we
can help contain violence and chaos in
many of the world’s most troubled
places. We can reduce the chance for
such instability to create direct and
immediate threats to our own security.
We can enhance the ability of partner
nations to maintain the peace in their
own sectors of the globe. And we can
accomplish all these things with a rel-
atively modest amount of money—an
investment with a substantial return,
in both human and financial terms.

———

MESSAGE FROM THE HOUSE

At 11:35 a.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bills, in which it requests
the concurrence of the Senate:

H.R. 86. An act to eliminate an unused
lighthouse reservation, provide management
consistency by incorporating the rocks and
small islands along the coast of Orange
County, California, into the California
Coastal National Monument managed by the
Bureau of Land Management, and meet the
original Congressional intent of preserving
Orange County’s rocks and small islands,
and for other purposes.

H.R. 3603. An act to rename the Ocmulgee
National Monument.

H.R. 3951. An act to designate the facility
of the United States Postal Service located
at 2000 Louisiana Avenue in New Orleans,
Louisiana, as the ‘‘Roy Rondeno, Sr. Post Of-
fice Building”’.

H.R. 4213. An act to amend the Internal
Revenue Code of 1986 to extend certain expir-
ing provisions, and for other purposes.

The message also announced that
pursuant to section 125(c)(1) of Public
Law 110-343, the minority leader ap-
pointed from private life Mr. J. Mark
McWatters of Texas as a member of the
Congressional Oversight Panel on the
part of the House.

At 2:32 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House agrees to
the report of the committee of con-
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ference on the disagreeing votes of the
two Houses on the amendment of the
Senate to the bill (H.R. 3288) making
appropriations for the Departments of
Transportation, and Housing and
Urban Development, and related agen-
cies for the fiscal year ending Sep-
tember 30, 2010, and for other purposes.

———

MEASURES REFERRED

The following bills were read the first
and the second times by unanimous
consent, and referred as indicated:

H.R. 86. An act to eliminate an unused
lighthouse reservation, provide management
consistency by incorporating the rocks and
small islands along the coast of Orange
County, California, into the California
Coastal National Monument managed by the
Bureau of Land Management, and meet the
original Congressional intent of preserving
Orange County’s rocks and small islands,
and for other purposes; to the Committee on
Energy and Natural Resources.

H.R. 3603. An act to rename the Ocmulgee
National Monument; to the Committee on
Energy and Natural Resources.

H.R. 3951. An act to designate the facility
of the United States Postal Service located
at 2000 Louisiana Avenue in New Orleans,
Louisiana, as the ‘“‘Roy Rondeno, Sr. Post Of-
fice Building”’; to the Committee on Home-
land Security and Governmental Affairs.

H.R. 4213. An act to amend the Internal
Revenue Code of 1986 to extend certain expir-
ing provisions, and for other purposes; to the
Committee on Finance.

———————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-3966. A communication from the Chair-
man and President of the Export—Import
Bank, transmitting, pursuant to law, a re-
port relative to transactions involving U.S.
exports to Hong Kong; to the Committee on
Banking, Housing, and Urban Affairs.

EC-3967. A communication from the Direc-
tor of the Regulatory Management Division,
Office of Policy, Economics, and Innovation,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Protection of Stratospheric Ozone:
Adjustments to the Allowance System for
Controlling HCFC Production, Import, and
Export” (FRL No. 9091-7) received in the Of-
fice of the President of the Senate on Decem-
ber 8, 2009; to the Committee on Environ-
ment and Public Works.

EC-3968. A communication from the Direc-
tor of the Regulatory Management Division,
Office of Policy, Economics, and Innovation,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Protection of Stratospheric Ozone:
Ban on Sale or Distribution of Pre-Charged
Appliances’ (FRL No. 9091-9) received in the
Office of the President of the Senate on De-
cember 8, 2009; to the Committee on Environ-
ment and Public Works.

EC-3969. A communication from the Direc-
tor of the Regulatory Management Division,
Office of Policy, Economics, and Innovation,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Clothianidin: Pesticide Tolerances”
(FRL No. 8793-6) received in the Office of the
President of the Senate on December 8, 2009;
to the Committee on Environment and Pub-
lic Works.
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EC-3970. A communication from the Direc-
tor of the Regulatory Management Division,
Office of Policy, Economics, and Innovation,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Endangerment and Cause or Con-
tribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act” (FRL
No. 9091-8) received in the Office of the Presi-
dent of the Senate on December 8, 2009; to
the Committee on Environment and Public
Works.

EC-3971. A communication from the Pro-
gram Manager, Centers for Medicare and
Medicaid Services, Department of Health
and Human Services, transmitting, pursuant
to law, the report of a rule entitled ‘‘Medi-
care Program; Changes to the Medicare
Claims Appeal Procedures’” (RIN0938-AMT73)
received in the Office of the President of the
Senate on December 8, 2009; to the Com-
mittee on Finance.

EC-3972. A communication from the Pro-
gram Manager, Centers for Medicare and
Medicaid Services, Department of Health
and Human Services, transmitting, pursuant
to law, the report of a rule entitled ‘‘Medi-
care Program; Application of Certain Ap-
peals Provisions to the Medicare Prescrip-
tion Drug Appeals Process’” (RIN(0938-A087)
received in the Office of the President of the
Senate on December 8, 2009; to the Com-
mittee on Finance.

EC-3973. A communication from the Assist-
ant Legal Adviser for Treaty Affairs, Depart-
ment of State, transmitting, pursuant to the
Case-Zablocki Act, 1 U.S.C. 112b, as amended,
the report of the texts and background state-
ments of international agreements, other
than treaties (List 2009-0213—2009-0223); to
the Committee on Foreign Relations.

EC-3974. A communication from the Assist-
ant Secretary, Bureau of Legislative Affairs,
Department of State, transmitting, pursuant
to the Arms Export Control Act, the certifi-
cation of a proposed manufacturing license
agreement for the export of defense articles,
including, technical data, and defense serv-
ices to Chile relative to the design and man-
ufacture of the Sig 556 Rifle in the amount of
$1,000,000 or more; to the Committee on For-
eign Relations.

EC-3975. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, a report
on D.C. Act 18-238, ‘“‘Omnibus Election Re-
form Amendment Act of 2009’’; to the Com-
mittee on Homeland Security and Govern-
mental Affairs.

EC-3976. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, a report
on D.C. Act 18-239, ‘‘Hospital and Medical
Services Corporation Regulatory Amend-
ment Act of 2009’; to the Committee on
Homeland Security and Governmental Af-
fairs.

EC-3977. A communication from the Direc-
tor, Office of Personnel Management, trans-
mitting, pursuant to law, the Semiannual
Report of the Inspector General for the pe-
riod from April 1, 2009, through September
30, 2009; to the Committee on Homeland Se-
curity and Governmental Affairs.

EC-3978. A communication from the Direc-
tor, Congressional Affairs, Federal Election
Commission, transmitting, pursuant to law,
the Semiannual Report of the Inspector Gen-
eral for the period from April 1, 2009, through
September 30, 2009; to the Committee on
Homeland Security and Governmental Af-
fairs.

EC-3979. A communication from the Sec-
retary of Education, transmitting, pursuant
to law, a report entitled ‘‘Fiscal Year 2009
Agency Financial Report’’; to the Committee
on Homeland Security and Governmental Af-
fairs.
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EC-3980. A communication from the Acting
Chief Executive Officer, Millennium Chal-
lenge Corporation, transmitting, pursuant to
law, the Semiannual Report of the Inspector
General for the period from April 1, 2009,
through September 30, 2009; to the Com-
mittee on Homeland Security and Govern-
mental Affairs.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. LIEBERMAN, from the Committee
on Homeland Security and Governmental Af-
fairs, without amendment:

S. 1755. A Dbill to direct the Department of
Homeland Security to undertake a study on
emergency communications (Rept. No. 111-
105).

By Mr. INOUYE, from the Committee on
Appropriations:

Special Report entitled ‘“‘Further Revised
Allocation to Subcommittees of Budget To-
tals from the Concurrent Resolution, Fiscal
Year 2010 (Rept. No. 111-106).

———

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
nominations were submitted:

By Mr. HARKIN for the Committee on
Health, Education, Labor, and Pensions.

*Jacqueline A. Berrien, of New York, to be
a Member of the Equal Employment Oppor-
tunity Commission for a term expiring July
1, 2014.

*Chai Rachel Feldblum, of Maryland, to be
a Member of the Equal Employment Oppor-
tunity Commission for a term expiring July
1, 2013.

*P. David Lopez, of Arizona, to be General
Counsel of the Equal Employment Oppor-
tunity Commission for a term of four years.

*Victoria A. Lipnic, of Virginia, to be a
Member of the Equal Employment Oppor-
tunity Commission for the remainder of the
term expiring July 1, 2010.

*Victoria A. Lipnic, of Virginia, to be a
Member of the Equal Employment Oppor-
tunity Commission for a term expiring July
1, 2015.

*Adele Logan Alexander, of the District of
Columbia, to be a Member of the National
Council on the Humanities for a term expir-
ing January 26, 2014.

*Sara Manzano-Diaz, of Pennsylvania, to
be Director of the Women’s Bureau, Depart-
ment of Labor.

*Patrick Alfred Corvington, of Maryland,
to be Chief Executive Officer of the Corpora-
tion for National and Community Service.

*Lynnae M. Ruttledge, of Washington, to
be Commissioner of the Rehabilitation Serv-
ices Administration, Department of Edu-
cation.

By Mr. LEAHY for the Committee on the
Judiciary.

Denny Chin, of New York, to be United
States Circuit Judge for the Second Circuit.

Rosanna Malouf Peterson, of Washington,
to be United States District Judge for the
Eastern District of Washington.

William M. Conley, of Wisconsin, to be
United States District Judge for the Western
District of Wisconsin.

Paul R. Verkuil, of Florida, to be Chair-
man of the Administrative Conference of the
United States for the term of five years.

Richard G. Callahan, of Missouri, to be
United States Attorney for the Eastern Dis-
trict of Missouri for the term of four years.

John Gibbons, of Massachusetts, to be
United States Marshal for the District of
Massachusetts for the term of four years.
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John Leroy Kammerzell, of Colorado, to be
United States Marshal for the District of
Colorado for the term of four years.

By Mrs. FEINSTEIN for the Select Com-
mittee on Intelligence.

*Philip S. Goldberg, of the District of Co-
lumbia, to be an Assistant Secretary of
State (Intelligence and Research).

*Caryn A. Wagner, of Virginia, to be Under
Secretary for Intelligence and Analysis, De-
partment of Homeland Security.

*Nomination was reported with rec-
ommendation that it be confirmed sub-
ject to the nominee’s commitment to
respond to requests to appear and tes-
tify before any duly constituted com-
mittee of the Senate.

(Nominations without an asterisk
were reported with the recommenda-
tion that they be confirmed.)

———————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. PRYOR:

S. 2863. A bill to provide that an outbreak
of infectious disease or act of terrorism may
be a major disaster under the Robert T. Staf-
ford Disaster Relief and Emergency Assist-
ance Act (42 U.S.C. 5122 et seq.), and for other
purposes; to the Committee on Homeland Se-
curity and Governmental Affairs.

By Mr. PRYOR:

S. 2864. A bill to provide for the enhance-
ment of United States preparedness for out-
breaks of infectious disease to protect home-
land security; to the Committee on Health,
Education, Labor, and Pensions.

By Mr. LIEBERMAN (for himself and
Ms. COLLINS):

S. 2865. A bill to reauthorize the Congres-
sional Award Act (2 U.S.C. 801 et seq.), and
for other purposes; to the Committee on
Homeland Security and Governmental Af-
fairs.

By Mr. BURRIS:

S. 2866. A bill to amend the Omnibus Crime
Control and Safe Streets Act of 1968 to reau-
thorize the juvenile accountability block
grants program through fiscal year 2014; to
the Committee on the Judiciary.

By Mrs. MURRAY:

S. 2867. A bill to require the Secretary of
the Treasury to provide assistance to com-
munity depository institutions under the
Public-Private Investment Program, and for
other purposes; to the Committee on Bank-
ing, Housing, and Urban Affairs.

By Mr. LIEBERMAN:

S. 2868. A bill to provide increased access
to the General Services Administration’s
Schedules Program by the American Red
Cross and State and local governments; to
the Committee on Homeland Security and
Governmental Affairs.

By Ms. LANDRIEU (for herself and Ms.
SNOWE):

S. 2869. A bill to increase loan limits for
small business concerns, to provide for low
interest refinancing for small business con-
cerns, and for other purposes.

By Mr. INOUYE (for himself, Ms.
SNOWE, Mr. BEGICH, and Ms. MUR-
KOWSKI):

S. 2870. A bill to establish uniform admin-
istrative and enforcement procedures and
penalties for the enforcement of the High
Seas Driftnet Fishing Moratorium Protec-
tion Act and similar statutes, and for other
purposes; to the Committee on Commerce,
Science, and Transportation.
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By Mr. INOUYE:

S. 2871. A bill to make technical correc-
tions to the Western and Central Pacific
Fisheries Convention Implementation Act,
and for other purposes; to the Committee on
Commerce, Science, and Transportation.

———

ADDITIONAL COSPONSORS

S. 583

At the request of Mr. PRYOR, the
name of the Senator from New Mexico
(Mr. UDALL) was added as a cosponsor
of S. 583, a bill to provide grants and
loan guarantees for the development
and construction of science parks to
promote the clustering of innovation
through high technology activities.

At the request of Mr. JOHANNS, his
name was added as a cosponsor of S.
583, supra.

S. 812

At the request of Mr. BAUCUS, the
name of the Senator from Michigan
(Mr. LEVIN) was added as a cosponsor of
S. 812, a bill to amend the Internal
Revenue Code of 1986 to make perma-
nent the special rule for contributions
of qualified conservation contribu-
tions.

S. 848

At the request of Mrs. MCCASKILL,
the name of the Senator from Pennsyl-
vania (Mr. CASEY) was added as a co-
sponsor of S. 848, a bill to recognize and
clarify the authority of the States to
regulate intrastate helicopter medical
services, and for other purposes.

S. 864

At the request of Mr. DORGAN, the
name of the Senator from New York
(Mrs. GILLIBRAND) was added as a co-
sponsor of S. 864, a bill to amend the
Internal Revenue Code of 1986 to ex-
pand tax-free distributions from indi-
vidual retirement accounts for chari-
table purposes.

S. 941

At the request of Mr. CRAPO, the
name of the Senator from Louisiana
(Mr. VITTER) was added as a cosponsor
of S. 941, a bill to reform the Bureau of
Alcohol, Tobacco, Firearms, and Explo-
sives, modernize firearm laws and regu-
lations, protect the community from
criminals, and for other purposes.

S. 1067

At the request of Mr. FEINGOLD, the
name of the Senator from Maine (Ms.
CoLLINS) was added as a cosponsor of S.
1067, a bill to support stabilization and
lasting peace in northern Uganda and
areas affected by the Lord’s Resistance
Army through development of a re-
gional strategy to support multilateral
efforts to successfully protect civilians
and eliminate the threat posed by the
Lord’s Resistance Army and to author-
ize funds for humanitarian relief and
reconstruction, reconciliation, and
transitional justice, and for other pur-
poses.

S. 1076

At the request of Mr. MENENDEZ, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 1076, a bill to improve the accu-
racy of fur product labeling, and for
other purposes.
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S. 1129
At the request of Mr. DURBIN, the
name of the Senator from New York
(Mrs. GILLIBRAND) was added as a co-
sponsor of S. 1129, a bill to authorize
the Secretary of Education to award
grants to local educational agencies to
improve college enrollment.
S. 1160
At the request of Mr. SCHUMER, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 1160, a bill to provide
housing assistance for very low-income
veterans.
S. 1243
At the request of Mr. HATCH, the
name of the Senator from Florida (Mr.
NELSON) was added as a cosponsor of S.
1243, a bill to require repayments of ob-
ligations and proceeds from the sale of
assets under the Troubled Asset Relief
Program to be repaid directly into the
Treasury for reduction of the public
debt.
S. 1439
At the request of Mr. WYDEN, the
name of the Senator from Oregon (Mr.
MERKLEY) was added as a cosponsor of
S. 1439, a bill to provide for duty-free
treatment of certain recreational per-
formance outerwear, and for other pur-
poses.
S. 1932
At the request of Mr. BENNET, the
name of the Senator from Ohio (Mr.
BROWN) was added as a cosponsor of S.
1932, a bill to amend the Elementary
and Secondary Education Act of 1965 to
allow members of the Armed Forces
who served on active duty on or after
September 11, 2001, to be eligible to
participate in the Troops-to-Teachers
Program, and for other purposes.
S. 2747
At the request of Mr. BINGAMAN, the
name of the Senator from Colorado
(Mr. UDpALL) was added as a cosponsor
of S. 2747, a bill to amend the Land and
Water Conservation Fund Act of 1965 to
provide consistent and reliable author-
ity for, and for the funding of, the land
and water conservation fund to maxi-
mize the effectiveness of the fund for
future generations, and for other pur-
poses.
S. 2755
At the request of Mr. MENENDEZ, the
name of the Senator from California
(Mrs. BOoXER) was added as a cosponsor
of S. 27565, a bill to amend the Internal
Revenue Code of 1986 to provide an in-
vestment credit for equipment used to
fabricate solar energy property, and for
other purposes.
S. 2796
At the request of Mr. ENZI, the names
of the Senator from Nebraska (Mr.
JOHANNS) and the Senator from Mis-
sissippi (Mr. WICKER) were added as co-
sponsors of S. 2796, a bill to extend the
authority of the Secretary of Edu-
cation to purchase guaranteed student
loans for an additional year, and for
other purposes.
S. 2816
At the request of Mr. BUNNING, the
name of the Senator from Indiana (Mr.
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BAYH) was added as a cosponsor of S.
2816, a bill to repeal the sunset of the
Economic Growth and Tax Relief Rec-
onciliation Act of 2001 with respect to
the expansion of the adoption credit
and adoption assistance programs and
to allow the adoption credit to be
claimed in the year expenses are in-
curred, regardless of when the adoption
becomes final.
S. 2853

At the request of Mr. GREGG, the
name of the Senator from South Caro-
lina (Mr. GRAHAM) was added as a co-
sponsor of S. 2853, a bill to establish a
Bipartisan Task Force for Responsible
Fiscal Action, to assure the long-term
fiscal stability and economic security
of the Federal Government of the
United States, and to expand future
prosperity growth for all Americans.

At the request of Mr. CONRAD, the
name of the Senator from Virginia (Mr.
WEBB) was added as a cosponsor of S.
2853, supra.

S. RES. 316

At the request of Mr. MENENDEZ, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. Res. 316, a resolution calling upon
the President to ensure that the for-
eign policy of the United States re-
flects appropriate understanding and
sensitivity concerning issues related to
human rights, ethnic cleansing, and
genocide documented in the United
States record relating to the Armenian
Genocide, and for other purposes.

AMENDMENT NO. 2789

At the request of Mr. COBURN, the
name of the Senator from New Mexico
(Mr. UDALL) was added as a cosponsor
of amendment No. 2789 intended to be
proposed to H.R. 3590, a bill to amend
the Internal Revenue Code of 1986 to
modify the first-time homebuyers cred-
it in the case of members of the Armed
Forces and certain other Federal em-
ployees, and for other purposes.

AMENDMENT NO. 2793

At the request of Mr. BEGICH, his
name was added as a cosponsor of
amendment No. 2793 proposed to H.R.
3590, a bill to amend the Internal Rev-
enue Code of 1986 to modify the first-
time homebuyers credit in the case of
members of the Armed Forces and cer-
tain other Federal employees, and for
other purposes.

AMENDMENT NO. 2878

At the request of Mr. CARDIN, the
names of the Senator from Maryland
(Ms. MIKULSKI), the Senator from Colo-
rado (Mr. UDALL) and the Senator from
Ohio (Mr. BROWN) were added as co-
sponsors of amendment No. 2878 in-
tended to be proposed to H.R. 3590, a
bill to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes.

AMENDMENT NO. 2909

At the request of Mr. NELSON of Flor-
ida, the name of the Senator from
Rhode Island (Mr. REED) was added as a

December 10, 2009

cosponsor of amendment No. 2909 in-
tended to be proposed to H.R. 3590, a
bill to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes.
AMENDMENT NO. 2923
At the request of Mr. DORGAN, the
names of the Senator from New Mexico
(Mr. BINGAMAN) and the Senator from
Minnesota (Ms. KLOBUCHAR) were added
as cosponsors of amendment No. 2923
intended to be proposed to H.R. 3590, a
bill to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes.
AMENDMENT NO. 2928
At the request of Mr. CASEY, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of amendment No. 2928 intended to
be proposed to H.R. 3590, a bill to
amend the Internal Revenue Code of
1986 to modify the first-time home-
buyers credit in the case of members of
the Armed Forces and certain other
Federal employees, and for other pur-
poses.
AMENDMENT NO. 2938
At the request of Mrs. GILLIBRAND,
the name of the Senator from New
Hampshire (Mrs. SHAHEEN) was added
as a cosponsor of amendment No. 2938
intended to be proposed to H.R. 3590, a
bill to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes.
AMENDMENT NO. 2947
At the request of Ms. KLOBUCHAR, the
name of the Senator from Wisconsin
(Mr. FEINGOLD) was added as a cospon-
sor of amendment No. 2947 intended to
be proposed to H.R. 3590, a bill to
amend the Internal Revenue Code of
1986 to modify the first-time home-
buyers credit in the case of members of
the Armed Forces and certain other
Federal employees, and for other pur-
poses.
AMENDMENT NO. 2991
At the request of Mr. MENENDEZ, the
names of the Senator from New York
(Mr. SCHUMER) and the Senator from
Massachusetts (Mr. KERRY) were added
as cosponsors of amendment No. 2991
intended to be proposed to H.R. 3590, a
bill to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes.
AMENDMENT NO. 3011
At the request of Ms. LANDRIEU, the
name of the Senator from Florida (Mr.
NELSON) was added as a cosponsor of
amendment No. 3011 intended to be pro-
posed to H.R. 3590, a bill to amend the
Internal Revenue Code of 1986 to mod-
ify the first-time homebuyers credit in
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the case of members of the Armed
Forces and certain other Federal em-
ployees, and for other purposes.
AMENDMENT NO. 3030
At the request of Mrs. FEINSTEIN, the
names of the Senator from California
(Mrs. BOXER) and the Senator from
Rhode Island (Mr. REED) were added as
cosponsors of amendment No. 3030 in-
tended to be proposed to H.R. 3590, a
bill to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes.
AMENDMENT NO. 3046
At the request of Mr. KERRY, the
names of the Senator from New Hamp-
shire (Mrs. SHAHEEN) and the Senator
from Louisiana (Ms. LANDRIEU) were
added as cosponsors of amendment No.
3046 intended to be proposed to H.R.
35690, a bill to amend the Internal Rev-
enue Code of 1986 to modify the first-
time homebuyers credit in the case of
members of the Armed Forces and cer-
tain other Federal employees, and for
other purposes.
AMENDMENT NO. 3051
At the request of Mr. BARRASSO, the
name of the Senator from Oregon (Mr.
WYDEN) was added as a cosponsor of
amendment No. 3051 intended to be pro-
posed to H.R. 3590, a bill to amend the
Internal Revenue Code of 1986 to mod-
ify the first-time homebuyers credit in
the case of members of the Armed
Forces and certain other Federal em-
ployees, and for other purposes.
AMENDMENT NO. 3069
At the request of Mr. KOHL, the name
of the Senator from Minnesota (Ms.
KLOBUCHAR) was added as a cosponsor
of amendment No. 3069 intended to be
proposed to H.R. 3590, a bill to amend
the Internal Revenue Code of 1986 to
modify the first-time homebuyers cred-
it in the case of members of the Armed
Forces and certain other Federal em-
ployees, and for other purposes.
AMENDMENT NO. 3071
At the request of Mrs. HAGAN, the
name of the Senator from North Caro-
lina (Mr. BURR) was added as a cospon-
sor of amendment No. 3071 intended to
be proposed to H.R. 3590, a bill to
amend the Internal Revenue Code of
1986 to modify the first-time home-
buyers credit in the case of members of
the Armed Forces and certain other
Federal employees, and for other pur-
poses.
AMENDMENT NO. 3085
At the request of Mrs. LINCOLN, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of amendment No. 3085 intended to
be proposed to H.R. 3590, a bill to
amend the Internal Revenue Code of
1986 to modify the first-time home-
buyers credit in the case of members of
the Armed Forces and certain other
Federal employees, and for other pur-
poses.
AMENDMENT NO. 3102
At the request of Mr. DURBIN, the
names of the Senator from Illinois (Mr.
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BURRIS) and the Senator from Michi-
gan (Mr. LEVIN) were added as cospon-
sors of amendment No. 3102 intended to
be proposed to H.R. 3590, a bill to
amend the Internal Revenue Code of
1986 to modify the first-time home-
buyers credit in the case of members of
the Armed Forces and certain other
Federal employees, and for other pur-
poses.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. PRYOR:

S. 2863. A bill to provide that an out-
break of infectious disease or act of
terrorism may be a major disaster
under the Robert T. Stafford Disaster
Relief and Emergency Assistance Act
(42 U.S.C. 5122 et seq.), and for other
purposes; to the Committee on Home-
land Security and Governmental Af-
fairs.

Mr. PRYOR. Mr. President, I rise
today to introduce two pieces of legis-
lation to address gaps in our prepared-
ness and ability to respond to wide-
spread infectious disease outbreaks and
biological attacks.

The HIN1 outbreak demonstrated to
us how investments in pandemic pre-
paredness activities, such as the cre-
ation of pandemic influenza strategies,
can lessen the effects of a pandemic
and improve our response. However, we
have learned from the HIN1 pandemic
that we still have gaps in our ability to
prepare for and respond to these types
of events and that state and local enti-
ties are uncertain in their abilities to
respond to a more severe event.

Apart from shortcomings in govern-
ment coordination and planning, there
is also a glaring deficiency in an im-
portant statute that underpins our na-
tion’s response to disasters. When a
natural disaster such as flooding in Ar-
kansas occurs, local and State govern-
ment resources can be quickly over-
extended. When that occurs a governor
can request and the President can issue
a major disaster declaration, which
triggers the maximum amount of re-
sources from the Federal disaster re-
sponse system.

Sometimes the system works well
and other times not as well, but we
know for certain that without a dis-
aster declaration and effective Federal
intervention a natural disaster can
have devastating effects on life, prop-
erty, and our economy.

Unfortunately, due to a lack of clari-
fication of the definition of a major
disaster in the Stafford Act, there is no
precedent for the President to issue a
major disaster declaration when local
medical resources are overwhelmed by
the exponential spread of life-threat-
ening diseases, or alternatively, a de-
liberate biological attack by terrorists.
The bills that I am introducing today
will help to address preparedness short-
comings as well as the deficiency in
law.

My first bill, S. 2863, entitled The
Emergency Response Act, addresses
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this shortcoming in law. It will ensure
the Federal Government can provide
the maximum amount of support to
State and local governments by allow-
ing pandemics, acts of terrorism or
other man-made disasters to be consid-
ered a major disaster under the Staf-
ford Act. This clarification in law will
permit the President to issue a major
disaster declaration and allow Federal
agencies to coordinate their efforts,
give technical assistance, give advisory
assistance, and work with local au-
thorities and people in the private sec-
tor for events such as pandemics, bio-
logical attacks or chemical releases.

The second bill, S. 2864, entitled The
Defense Against Infectious Disease
Act, requires the Federal government
to periodically update the National
Strategy for Pandemic Influenza and
the National Pandemic Implementa-
tion plan with the assistance of State,
Local and Tribal stakeholders in order
to ensure our preparedness plans are up
to date and incorporate the latest tech-
nologies, medical developments and
logistical challenges.

This bill addresses concerns raised by
the U.S. Government Accountability
Office about both the completeness of
these emergency plans and the need for
them to be updated. Most Americans
may not even know that these emer-
gency plans exist, but they do under-
stand that strong planning is the foun-
dation for effective action. An out-of-
date plan is not a plan, and after
watching the spread of HIN1 and the
missteps in our government’s response,
Americans can easily imagine what it
would be like in the event of an even
more serious disease outbreak, and the
importance of planning for such an
emergency.

This bill will also help address the
situation I described previously in
which a severe infectious disease out-
break can overwhelm our local medical
facilities, many of which have limited
resources to handle even their every
day needs. To address situations which
will over extend local resources, my
bill also requires the Federal Govern-
ment to identify alternative medical
care facilities and other resources such
as medical equipment, daily supplies
and personnel to ensure we know what
assets we have to help State and local
communities.

The idea here is preparation. We
should make the best of the HIN1 out-
break and learn from this experience.
That is why I introduced the Emer-
gency Response Act and the Defense
Against Infectious Diseases Act. I ask
that my colleagues support these bills
to ensure that we are prepared for the
next pandemic.

Mr. President, I ask unanimous con-
sent that a bill summary be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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EMERGENCY RESPONSE ACT OF 2009 SUMMARY

The Emergency Response Act of 2009 is in-
tended to improve response to infectious dis-
ease outbreaks, acts of terrorism and other
disasters.

Section 2 of the legislation amends the
Robert T. Stafford Disaster Relief and Emer-
gency Assistant Act to provide that a pan-
demic, act of terrorism or other manmade
disaster be considered a trigger to issue a
“major disaster’ declaration under the Act.
Section 3 creates a working group under the
auspices of the Secretary of Homeland Secu-
rity to prepare recommendations for facili-
tating the dissemination of public health in-
formation to State fusion centers and the
greater homeland security community.

DEFENSE AGAINST INFECTIOUS DISEASES ACT
OF 2009 SUMMARY

The Defense Against Infectious Disease
Act of 2009 is intended to address gaps in pre-
paredness in the event of a significant out-
break of an infectious disease.

Section 3 of the legislation directs that a
consortium of state, local, and tribal rep-
resentatives be convened to assess the ade-
quacy of existing guidance and support in
the National Strategy for Pandemic Influ-
enza and National Strategy for Pandemic In-
fluenza Implementation plans. Section 4 di-
rects the Secretary of Health and Human
Services in coordination with the Secretary
of Homeland Security to identify alternative
medical care facilities and resources avail-
able to locate and distribute both medical
and non-medical supplies to support commu-
nities over extended by an infectious disease
outbreak. Section 5 directs GAO to prepare a
report describing the roles and responsibil-
ities, capabilities and coordination of federal
government assets in place across various
departments for responding to infectious dis-
ease outbreaks and biological attacks.

By Ms. LANDRIEU (for herself
and Ms. SNOWE):

S. 2869. A bill to increase loan limits
for small business concerns, to provide
for low interest refinancing for small
business concerns, and for other pur-
poses.

Ms. LANDRIEU. Mr. President, our
Nation’s small businesses have created
64 percent of all new jobs in the last 15
years, yet in the last year nearly 85
percent of the jobs lost have come from
small businesses. To reverse this job
loss trend and allow small businesses
to be the engine of economic growth
once again, we must make sure they
have the access to capital they need to
be successful and help grow our econ-
omy.

That is exactly why I, along with the
ranking member of the Small Business
Committee, OLYMPIA SNOWE of Maine,
am introducing the Small Business Job
Creation and Access to Capital Act of
2009. This bipartisan legislation is a re-
sult of five hearings and roundtables in
the Small Business Committee this
year as well as numerous meetings
with small business owners. It builds
off of S. 1832, the Small Business Ac-
cess to Capital Act of 2009, and S. 1615,
the Next Step for Main Street Credit
Availability Act of 2009, legislation
Senator SNOWE and I have previously
introduced.

This legislation enhances the ability
of the SBA to support larger loans and
provide more options to small busi-
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nesses. As many other sources of cap-
ital have evaporated, loans guaranteed
by the SBA, with support of funding
through the Recovery Act, have been
able to support $16.5 billion in loans to
small businesses. Specifically, this act
would: increase the loan limit on 7(a)
loans from $2 million to $5 million; in-
crease the loan limit on 504 loans from
$1.5 million to $5.5 million; increase the
loan limit on microloans from $35,000
to $50,000, as well as increase the loan
limit to microloan intermediaries from
$3.5 million to $5 million; allow the 504
loan program to refinance short-term
commercial real estate debt into long-
term, fixed rate loans; extend the au-
thorization to provide 90 percent guar-
antees on 7(a) loans and fee elimination
for borrowers on 7(a) and 504 loans
through December 31, 2010; and direct
the SBA to create a website where
small businesses can identify lenders in
their communities.

These provisions will have an imme-
diate impact on increasing the avail-
ability of credit for small businesses
and spurring job growth, with many of
these provisions coming at little or no
cost to the government. For example,
the SBA estimates that the loan limit
increases will be budget neutral, but
will increase SBA lending by $56 billion
next year alone. The refinancing provi-
sions could help save 60,000 jobs next
year by allowing small businesses to
refinance short-term commercial real
estate debt into long-term fixed rate
mortgages. To ensure that this pro-
gram is budget neutral we have in-
cluded a provision that would require
any additional cost created by the pro-
gram to be funded by the fees of the
participants. Additionally, we have
placed a number of safeguards on this
program, such as requiring that the re-
financed loan be current for at least
one year, that the business owner in-
vest a minimum of 20 percent equity
and that the availability of funds be
capped at $65,000 for every job retained.

The extension of the 90 percent guar-
antees on 7(a) loan and the fee elimi-
nation for borrowers on traditional 504
and 7(a) loans extends critical provi-
sions in the Recovery Act. This legisla-
tion does not include the appropria-
tions for this funding, but does provide
an extension of its authorization
should appropriations be made avail-
able. It is estimated that if an addi-
tional $479 million were to be appro-
priated for these programs, the SBA
would be able to support $18.5 billion in
lending to small businesses. Alter-
nately, we are starting to see the im-
pact of this funding not being avail-
able. In the first full week of lending
since the SBA had to create a waiting
list for the final Recovery Act funding,
T7(a) loan volume fell from $985 million
in the last week of the full funding
being available, to $71 million. This $71
million in loan volume is lower than
the average weekly volume we were ex-
periencing before the Recovery Act was
approved. We also know that as of
today there are more than 700 small
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businesses in the SBA waiting list ap-
proved for $350 million in loans if we
made more funding available.

It is clear that now is the time to
act. Our Nation’s small businesses need
access to capital and this bill helps fa-
cilitate this crucial need.

Ms. SNOWE. Mr. President, we all
know the statistics are bleak. Unem-
ployment is at 10 percent, more than 7
million Americans have lost their jobs
since the start of this current reces-
sion, and the National Federation of
Independent  Businesses’ Optimism
Index, a compilation of 10 survey indi-
cators, is at 88.3, a number the NFIB
calls ‘“‘stuck at recession levels.”” These
statistics, and the stories they rep-
resent present Congress with myriad
challenges including: What will we do
to lower unemployment, create jobs,
and help our small businesses to grow
again?

The legislation Chair LANDRIEU and I
are introducing today, the Small Busi-
ness Job Creation and Access to Cap-
ital Act of 2009, aims to meet this chal-
lenge and takes the best ideas from Re-
publicans and Democrats, to help put
American small businesses back to
work. I would especially like to thank
the Chair for working with me in such
an open manner in developing this bill.
Creating jobs and helping small busi-
nesses should not be a partisan issue
and the Chair has been extremely open
to my suggestions, incorporating many
of the provisions I originally intro-
duced in the Small Business Lending
Improvement Act, the 10 Steps for a
Main Street Economic Recovery Act,
and the Next Step for a Main Street
Economic Recovery Act into this legis-
lation.

In the past year, one cornerstone of
small business recovery has been Small
Business Administration, SBA, backed
lending. Last year, to help address the
chronic shortage of capital for small
business borrowers, I introduced the 10
Steps for a Main Street Economic Re-
covery Act. Many of the provisions in
this legislation were included in the
American Recovery and Reinvestment
Act and some have been credited with
helping to increase SBA loan volume 79
percent.

One provision which has been ex-
tremely popular has been fee reduc-
tions for 7(a) and 504 loans. In fact, at
a round table on reauthorizing the
SBA’s access to capital programs the
Senate Committee on Small Business
and Entrepreneurship heard from Mr.
Michael Heath, the owner of
Ramunto’s Brick Oven Pizza in St.
Johnsbury, Vermont. Mr. Heath told
the Committee that the funds he saved
in SBA fee reductions helped him buy
his pizzeria. The bill we are intro-
ducing today would extend the fee re-
ductions I originally proposed in 10
Steps to December 31st, 2010. This crit-
ical step ensures that we can continue
to help entrepreneurs like Mike open
businesses on Main Streets across
America.

Another vital provision contained in
this legislation expands the number of
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businesses eligible for SBA-backed
loans and expands the size of those
loans. I originally proposed this idea in
the Small Business Lending Improve-
ment Act which calls for an alternative
size standard that would help more
small businesses meet the SBA’s re-
quirements to access SBA-backed
loans, and also included it in the Next
Step for Main Street Credit Avail-
ability Act, which includes provisions
allowing borrowers to take out larger
T(a) loans, microloans, and 504 loans.
President Obama has also recognized
the need for larger loan sizes and has
advocated for this position as a way to
create jobs and help small businesses.

Underscoring the inadequate size of
SBA loans, I heard testimony earlier
this year at a field hearing Senator
SHAHEEN and I held in Portland, Maine
from Mr. Richard Pfeffer, a local busi-
ness owner, on how small SBA loan
sizes have directly impacted his busi-
ness. Mr. Pfeffer testified that his two
businesses, Aroostook Starch and Grit-
ty McDuff’s, a restaurant and pub re-
garded by many as a Portland land-
mark, were close to bankruptcy not be-
cause of the economic downturn, but
rather because of his inability to ac-
cess larger SBA loans. Mr. Pfeffer is
still in business today, and Gritty’s is
now serving its famous Christmas Ale,
but his inability to access capital still
looms and it is costing him the oppor-
tunity to expand his business and hire
more workers. The increased loan lim-
its in this bill would help Mr. Pfeffer
and others like him to put the Amer-
ican economy back on track.

This bill also includes another provi-
sion I proposed in March and intro-
duced in my Next Steps legislation
that would allow SBA borrowers to
shop and compare SBA loan rates on-
line, offering borrowers the oppor-
tunity to make an informed choice and
save time and money.

Finally, the Small Business Job Cre-
ation and Access to Capital Act of 2009
would allow borrowers of 504 loans to
refinance their debt. This provision
will give borrowers critical working
capital that they can use to grow and
expand their businesses.

These targeted reforms will help put
Americans back to work, ease the cap-
ital crunch for small businesses, and
help bring SBA lending into the future.
I urge my colleagues to support this
critical legislation to improve Amer-
ica’s economy and increase small busi-
ness lending.

——————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 3115. Mr. CASEY submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, to amend the Internal Rev-
enue Code of 1986 to modify the first-time
homebuyers credit in the case of members of
the Armed Forces and certain other Federal
employees, and for other purposes; which
was ordered to lie on the table.

SA 3116. Mr. WYDEN (for himself, Ms. CoL-
LINS, and Mr. BAYH) submitted an amend-
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ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DobD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3117. Mr. WYDEN (for himself, Ms. COL-
LINS, and Mr. BAYH) submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3118. Ms. COLLINS (for herself, Mr.
WYDEN, and Mr. BAYH) submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUcUSs, Mr. DobD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3119. Mr. WARNER (for himself, Mr.
UbpALL of Colorado, Mr. UDALL of New Mex-
ico, Mrs. SHAHEEN, Mrs. HAGAN, Mr.
MERKLEY, Mr. BEGICH, Mr. BURRIS, Mr. KAUF-
MAN, Mr. BENNET, Mrs. GILLIBRAND, Mr.
FRANKEN, Mr. KIRK, Ms. COLLINS, Ms.
KLOBUCHAR, and Mr. WHITEHOUSE) submitted
an amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAuUcUs, Mr. DopD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3120. Mr. CRAPO submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3121. Mr. CRAPO submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DoDD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3122. Mr. CRAPO submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. Baucus, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3123. Mr. CRAPO submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAucUs, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3124. Mr. CRAPO submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DobD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3125. Mr. CRAPO submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3126. Mr. CRAPO submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAaucus, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3127. Mr. MERKLEY (for himself and
Mrs. MURRAY) submitted an amendment in-
tended to be proposed to amendment SA 2786
proposed by Mr. REID (for himself, Mr. BAU-
cus, Mr. DopD, and Mr. HARKIN) to the bill
H.R. 3590, supra; which was ordered to lie on
the table.

SA 3128. Mr. KOHL submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAaucuUs, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3129. Mrs. MURRAY submitted an
amendment intended to be proposed to
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amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3130. Mr. JOHANNS submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3131. Mr. KOHL (for himself and Mr.
DURBIN) submitted an amendment intended
to be proposed to amendment SA 2786 pro-
posed by Mr. REID (for himself, Mr. BAUCUS,
Mr. DoDD, and Mr. HARKIN) to the bill H.R.
3590, supra; which was ordered to lie on the
table.

SA 3132. Mrs. MCCASKILL submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3133. Mr. WICKER submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUcCUS, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3134. Mr. BURR (for himself, Mrs.
HUTCHISON, and Mr. WICKER) submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3135. Mr. SANDERS (for himself, Mr.
BROWN, Mr. FRANKEN, and Mr. BURRIS) sub-
mitted an amendment intended to be pro-
posed to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAucuUs, Mr. DoDD, and
Mr. HARKIN) to the bill H.R. 3590, supra;
which was ordered to lie on the table.

SA 3136. Mr. UDALL of New Mexico sub-
mitted an amendment intended to be pro-
posed to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUSs, Mr. DoDD, and
Mr. HARKIN) to the bill H.R. 3590, supra;
which was ordered to lie on the table.

SA 3137. Mr. BEGICH submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUcCUS, Mr. DobpD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3138. Mrs. HUTCHISON (for herself and
Mr. HATCH) submitted an amendment in-
tended to be proposed to amendment SA 2786
proposed by Mr. REID (for himself, Mr. BAU-
cUs, Mr. DopD, and Mr. HARKIN) to the bill
H.R. 3590, supra; which was ordered to lie on
the table.

SA 3139. Mrs. HUTCHISON submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3140. Mrs. HUTCHISON submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3141. Mrs. HUTCHISON submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3142. Mrs. HUTCHISON submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3143. Mrs. HUTCHISON submitted an
amendment intended to be proposed to
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amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3144. Mr. FRANKEN submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUSs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3145. Mr. MCCONNELL (for himself, Mr.
ENSIGN, and Mr. McCAIN) submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3146. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3147. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3148. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAUcUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3149. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUSs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3150. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3151. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3152. Mr. ENSIGN submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DobpD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 31563. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucuUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3154. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3155. Mr. BARRASSO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUs, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3156. Mr. LAUTENBERG (for himself,
Mr. CARPER, and Mr. MENENDEZ) submitted
an amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DoDD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

SA 3157. Mrs. SHAHEEN (for herself and
Mr. MERKLEY) submitted an amendment in-
tended to be proposed to amendment SA 2786
proposed by Mr. REID (for himself, Mr. BAU-
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cUs, Mr. DopD, and Mr. HARKIN) to the bill
H.R. 3590, supra; which was ordered to lie on
the table.

SA 31568. Mr. KYL submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAaucus, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3159. Mr. KYL submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAUCUS, Mr. DopD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3160. Mr. BEGICH submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAaucus, Mr. DobpD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3161. Mr. THUNE submitted an amend-
ment intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for himself,
Mr. BAaucus, Mr. DobpD, and Mr. HARKIN) to
the bill H.R. 3590, supra; which was ordered
to lie on the table.

SA 3162. Mr. SPECTER (for himself and
Mrs. HAGAN) submitted an amendment in-
tended to be proposed to amendment SA 2786
proposed by Mr. REID (for himself, Mr. BAU-
CcUs, Mr. DobpD, and Mr. HARKIN) to the bill
H.R. 3590, supra; which was ordered to lie on
the table.

SA 3163. Mr. SPECTER submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr. REID
(for himself, Mr. BAucUS, Mr. DopD, and Mr.
HARKIN) to the bill H.R. 3590, supra; which
was ordered to lie on the table.

————
TEXT OF AMENDMENTS

SA 3115. Mr. CASEY submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1609, after line 23, insert the fol-
lowing:

SEC. 6108. COMMUNITY INTEGRATED NURSING
CARE HOMES DEMONSTRATION PRO-
GRAM.

(a) SHORT TITLE.—This section may be
cited as the “Community Integrated Nursing
Care Homes Demonstration Program Act’’ or
the “CINCH Demonstration Program”’.

(b) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary shall estab-
lish the CINCH demonstration program to
test the viability of multiple small house
nursing homes that are embedded within res-
idential neighborhoods and collectively cer-
tified to provide services through a single el-
igible operating entity in order to reduce ad-
ministrative costs and provide related cost
savings to the Medicare and Medicaid pro-
grams.

(2) DURATION AND SCOPE.—

(A) DURATION.—The Secretary shall con-
duct the CINCH demonstration program for a
period of 5 years.

(B) SCOPE.—The Secretary shall select not
more than 6 sites (as described in paragraph
(3)) to participate in the CINCH demonstra-
tion program, with each site to be operated
by a different eligible operating entity (as
described under subsection (c¢)(2)) and not
less than 2 sites to be located in rural areas.
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(3) SITES.—

(A) IN GENERAL.—A site shall consist of not
less than 2 locations, with each location con-
taining not more than 2 small house nursing
homes, that are operated by an eligible oper-
ating entity under such entity’s nursing
home license and provider certification.

(B) LOCATIONS.—

(i) DISTANCES.—Distances between loca-
tions within a site may vary based upon
market demand and availability, with max-
imum distances between locations to be es-
tablished by the eligible operating entity
based upon the ability of such entity to—

(I) deliver required services and super-
vision in a timely and appropriate manner;
and

(IT) subject to paragraph (5), meet all appli-
cable statutory and regulatory requirements
for operation of a nursing home.

(ii) ADJOINING PARCELS.—A location shall—

(I) consist of a single parcel of land or mul-
tiple adjoining parcels of land; and

(IT) be separate from any other location
and operate on a non-adjoining parcel of land
from such location.

(C) NUMBER OF SMALL HOUSE NURSING
HOMES PER SITE.—A site shall contain not
less than 4 small house nursing homes and
not greater than—

(i) in rural areas (or a site that encom-
passes a rural area), 12 small house nursing
homes; or

(ii) in urban or suburban areas, 24 small
house nursing homes.

(4) CONTINUATION OF TREATMENT AS SINGLE
PROVIDER.—The Secretary shall develop a
process to allow a site, following the 5-year
period for the CINCH demonstration pro-
gram, to continue operation through a single
operating entity and receive certification as
a single provider for purposes of Medicare
and Medicaid, including provisions to permit
such continuation following a change in
ownership of a participating small house
nursing home.

(5) WAIVER AUTHORITY.—The Secretary may
waive such requirements of titles XI, XVIII,
and XIX of the Social Security Act as may
be necessary to carry out the CINCH dem-
onstration program and shall develop a proc-
ess that permits sites to be certified and re-
imbursed under Medicare and Medicaid.

(¢) SELECTION.—

(1) TECHNICAL ASSISTANCE PROVIDER.—

(A) IN GENERAL.—Not later than 90 days
after the date of enactment of this Act, the
Secretary, through a request for proposal
process, shall select a technical assistance
provider that shall be responsible for assist-
ing and monitoring eligible operating enti-
ties (as described under paragraph (2)).

(B) MINIMUM REQUIREMENTS.—In selecting
the technical assistance provider, the Sec-
retary shall ensure that such organization—

(i) is a national not-for-profit organization
that is in good standing;

(ii) has a consistent, clearly articulated,
and research-based model for operation of
small house nursing homes;

(iii) has not less than 10 years of experi-
ence in providing development, operation,
regulatory, policy, and financial consulting
services to clients or partners seeking to in-
novate the provision of long-term care;

(iv) has demonstrated a successful process
and record (for not less than 4 years) for se-
lection and assistance of multiple organiza-
tions in implementation of a small house
nursing home model, including development,
operations, and staff training;

(v) has established curricula for training of
leadership, clinical, and direct care staff;

(vi) has demonstrated capacity, through its
own resources and consultants, to—

(I) collect Minimum Data Set (‘‘MDS”’) in-
formation and financial data from eligible
operating entities; and
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(IT) benchmark and analyze such financial
data on not less than a quarterly basis;

(vii) has the ability to administer the
CINCH demonstration program without addi-
tional funding from Federal, State, or local
governmental sources;

(viii) agrees to provide technical assistance
services to eligible operating entities for a
fee that is not greater than its usual and cus-
tomary fee for such services; and

(ix) agrees to maintain a provider network
for small house nursing homes participating
in the CINCH demonstration program for a
fee that is not greater than its usual and cus-
tomary fee for such services.

(C) PREFERENCES.—In selecting the tech-
nical assistance provider, the Secretary shall
give preference to an organization that has
demonstrated experience in related business
activities, including community-based care
models, health care financing, and dem-
onstration programs.

(2) ELIGIBLE OPERATING ENTITY.—

(A) IN GENERAL.—Selection of eligible oper-
ating entities shall be determined by the
technical assistance provider through a re-
quest for proposal process on a continual
basis.

(B) MINIMUM REQUIREMENTS.—An eligible
operating entity seeking to participate in
the CINCH demonstration program shall be
required to—

(i) commit to maintaining the small house
nursing home requirements described under
subsection (d) and permit the technical as-
sistance provider to conduct periodic evalua-
tions to ensure adherence to such require-
ments;

(ii) maintain membership in a small house
nursing home provider network that is main-
tained by the technical assistance provider;
and

(iii) ensure that, for each site, at least 30
percent of the total capacity developed
under the CINCH demonstration program is
provided to residents that are receiving nurs-
ing home benefits under Medicaid.

(d) SMALL HOUSE NURSING HOME REQUIRE-
MENTS.—To be eligible to participate in the
CINCH demonstration program, a small
house nursing home shall—

(1) subject to subsection (b)(5), have been
certified by a State or local entity (in ac-
cordance with applicable State and local
law) to operate a nursing home;

(2) operate in compliance with any direct
care and certified nurse assistant staffing re-
quirements under Federal and State law;

(3) provide nursing home services, as re-
quired under State law and applicable licens-
ing standards, that shall not be less com-
prehensive or high-acuity than services pro-
vided by the eligible operating entity within
the immediate surrounding community;

(4) provide for meals cooked in the small
house nursing home and not prepared in a
central kitchen and transported to the nurs-
ing home;

(5) provide for a universal worker approach
to resident care (such as a certified nursing
assistant who provides personal care, social-
ization services, meal preparation services,
and laundry and housekeeping services);

(6) provide for direct care staffing at a rate
of not less than 4 hours per resident per day,
with direct care staff (including certified
nurse assistants) to be onsite, awake, and
available within each nursing home at all
times;

(7) provide for direct nursing care at a rate
of not less than 1 hour per resident per day,
with a nurse to be awake and available at
each location at all times (with nurses to be
shared between not more than 2 nursing
homes on each site) as part of a nursing staff
that meets or exceeds applicable Federal and
State requirements for qualifications, serv-
ices, and availability;
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(8) provide for any other clinical, oper-
ational, management, or facility staff and
services as required under applicable Federal
and State requirements, with such staff to be
available from centralized or distributed lo-
cations;

(9) provide for consistent staff assignments
and self-directed work teams of direct care
staff;

(10) provide training for all staff involved
in the operations of the nursing home (for
not less than 120 hours for each universal
worker and not less than 60 hours for each
leadership and clinical team member, to be
completed for the majority of the staff be-
fore they start to work in a small house
nursing home) concerning the philosophy,
operations, and skills required to implement
and maintain self-directed care, self-man-
aged work teams, a noninstitutional ap-
proach to life and care in long-term care, ap-
propriate safety and emergency skills, cook-
ing from scratch by the direct care staff and
food handling and safety, and other elements
required for successful operation of the nurs-
ing home;

(11) ensure that the percentage of residents
in each nursing home who are short-stay re-
habilitation residents does not exceed 20 per-
cent at any time (unless the small house
nursing home is entirely devoted to pro-
viding rehabilitation services), except that a
long-term resident transferring back to a
nursing home after an acute episode and who
is receiving rehabilitation services for which
payment is made under the Medicare pro-
gram shall not be counted toward such limi-
tation;

(12) provide the technical assistance pro-
vider with MDS information and financial
data in a timely manner on a monthly basis;
and

(13) consist of a physical environment de-
signed to look and feel like a home, rather
than an institution, and that shall—

(A) be designed to serve as a fully inde-
pendent and disabled accessible house or
apartment, with not more than 10 residents
within such house or apartment, and that
shall only be connected to or share areas
that would be generally shared between pri-
vate homes (such as a driveway) or apart-
ments (such as a lobby or laundry room);

(B) contain residential-style design ele-
ments and materials throughout the home
that are similar to those in the immediate
surrounding community and that do not use
commercial and institutional elements and
products (such as a nurses’ station, medica-
tion carts, hospital or office-type florescent
lighting, acoustical tile ceilings, institu-
tional-style railings and corner guards, and
room numbering and labeling) unless man-
dated by authorities with appropriate juris-
diction over the nursing home;

(C) provide private, single occupancy bed-
rooms that are shared only at the request of
a resident to accommodate a spouse, partner,
family member, or friend, and that contains
a full private bathroom that includes, at a
minimum, a toilet, sink, and accessible
shower;

(D) contain a living area where residents
and staff may socialize, dine, and prepare
food together that provides, at a minimum, a
living room seating area, a dining area large
enough for a single table serving all resi-
dents and not less than 2 staff members, and
an open full kitchen;

(E) contain ample natural light in each
habitable space that is provided through ex-
terior windows and other means, with win-
dow areas, exclusive of skylights and clere-
stories, being a minimum of 10 percent of the
area of the room;

(F) have a life-safety rating that is suffi-
cient to meet State and local standards for
nursing facilities and appropriately accom-
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modate individuals who cannot evacuate the
nursing home without assistance; and

(G) contain built-in safety features to
allow all areas of the nursing home to be ac-
cessible to residents during the majority of
the day and night.

() NO ADDITIONAL PAYMENT.—The tech-
nical assistance provider, as well as any eli-
gible operating entities and participating
small house nursing homes, shall not receive
any additional payment or reimbursement
under the Medicare or Medicaid programs
based upon their participation in the CINCH
demonstration program.

(f) EVALUATION AND REPORT.—

(1) IN GENERAL.—Not later than 4 years
after the date of enactment of this Act, the
technical assistance provider shall evaluate
the performance of each of the sites partici-
pating under the CINCH demonstration pro-
gram and shall submit to Congress and the
Secretary a report containing the results of
such evaluation.

(2) EVALUATION REQUIREMENTS.—The eval-
uation shall include an analysis of—

(A) not less than 12 months of MDS infor-
mation and financial data from at least 10
small house nursing homes; and

(B) results from focus groups or surveys re-
garding health outcomes for residents and
program costs.

(g) DEFINITIONS.—In this section:

(1) CINCH DEMONSTRATION PROGRAM.—The
term “CINCH demonstration program”
means the demonstration program conducted
under this section.

(2) MEDICAID.—The term ‘‘Medicaid’ means
the program for medical assistance estab-
lished under title XIX of the Social Security
Act (42 U.S.C. 1396 et seq.).

(3) MEDICARE.—The term ‘‘Medicare”
means the program for medical assistance
established under title XVIII of the Social
Security Act (42 U.S.C. 1395 et seq.).

(4) NURSING HOME.—The term
home” means—

(A) a skilled nursing facility (as defined in
section 1819(a) of the Social Security Act (42
U.S.C. 1395i-3(a))); or

(B) a nursing facility (as defined in section
1919(a) of the Social Security Act (42 U.S.C.
1396r(a))).

(5) RESEARCH-BASED.—The term ‘‘research-
based’ means research that—

(A) has been conducted by an objective re-
searcher or research team that has—

(i) no financial or affiliated organizational
interest in the success of the model; and

(ii) expertise in long-term care, with not
less than 3 research articles relating to long-
term care that have been published in lead-
ing peer-reviewed journals;

(B) has been conducted according to gen-
erally accepted research practices;

(C) has been published in a leading peer-re-
viewed journal on aging or long-term care;
and

(D) indicates a measurable improvement in
multiple aspects of quality of life and care.

(6) SECRETARY.—The term ‘‘Secretary”’
means the Secretary of Health and Human
Services.

(7) RURAL AREA.—The term ‘‘rural area’
means any area other than an urban or sub-
urban area.

(8) SUBURBAN AREA.—The term ‘‘suburban
area’ means any urbanized area that is con-
tiguous and adjacent to an urban area.

(9) URBAN AREA.—The term ‘‘urban area’
means a city or town that has a population
of greater than 50,000 inhabitants.

‘“‘nursing

SA 3116. Mr. WYDEN (for himself,
Ms. CoLLINS, and Mr. BAYH) submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
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DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 2028, strike lines 9 and 10 and in-
sert the following:

(3) EFFICIENCY ADJUSTMENT BASED ON PRE-
MIUM INCREASES.—

(A) IN GENERAL.—The portion of the fee de-
termined under paragraph (1) with respect to
a covered entity for a calendar year which is
attributable to net premiums written shall
be multiplied by an amount equal to the sum
of—

(i) 50 percent, plus

(ii) the applicable percentage.

(B) APPLICABLE PERCENTAGE.—The applica-
ble percentage is a percentage determined by
the Secretary in the following manner:

(i) The applicable percentage for the cov-
ered entity with the lowest per-capita pre-
mium change shall be 0 percent.

(ii) The applicable percentage for the cov-
ered entity with the highest per-capita pre-
mium change shall be 100 percent.

(iii) The applicable percentage for each
other cover entity shall be based on the de-
gree to which the per-capita premium
change for such covered entity is greater
than the covered entity with the lowest per-
capita premium change, except that in deter-
mining such amount the Secretary shall en-
sure that the aggregate fees for all covered
entities under this section for the calendar
year (after application of this subsection) is
equal to $6,700,000,000.

(iv) Notwithstanding clause (iii), the Sec-
retary may reduce the applicable percentage
for a covered entity (but not below zero)
with respect to any calendar year if the Sec-
retary determines that the amount of the
per-capita premium increase for such entity
was primarily due to government restric-
tions on rates, but only to the extent that
the amount of the per-capita premium in-
crease was due to such government restric-
tions, as determined by the Secretary. In the
case of any reduction under the preceding
sentence, proper adjustment shall be made to
the applicable percentages for other covered
entities described in clause (iii) such that
the aggregate fees for all covered entities
under this section for the calendar year
(after application of this subsection) is equal
to $6,700,000,000. In no case shall any adjust-
ment cause the applicable percentage for any
covered entity to exceed 100 percent.

(C) PER-CAPITA PREMIUM CHANGE.—For pur-
poses of this paragraph—

(i) IN GENERAL.—The term ‘‘per-capita pre-
mium change’” means, with respect to any
calendar year, the excess of—

(I) the per-capita premium amount for the
such calendar year, over

(IT) the per capita premium amount for the
preceding calendar year.

(i) PER-CAPITA PREMIUM AMOUNT.—The
term ‘‘per-capita premium amount’’ means,
with respect to any calendar year, the total
amount of net premiums written with re-
spect to health insurance for any United
States health risk for such calendar year di-
vided by the number of United States health
risks which are covered under such net writ-
ten premiums.

(iii) REPORTING.—

(I) IN GENERAL.—Each covered entity shall
include in the report required under sub-
section (g) the number of United States
health risks which are covered under net
written premiums with respect to health in-
surance.
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(IT) PENALTY.—The rules of subsection
(2)(2) shall apply to the information required
to be reported under subclause (I).

(4) SECRETARIAL DETERMINATION.—The Sec-
retary shall calculate the amount of each
covered entity’s fee for any calendar year
under this subsection.

SA 3117. Mr. WYDEN (for himself,
Ms. CoLLINS, and Mr. BAYH) submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUcCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 164, between lines 2 and 3, insert
the following:

SEC. 13 . OPTIONAL FREE CHOICE VOUCHERS.

(a) IN GENERAL.—Any employer may pro-
vide a free choice voucher to any employee
of such employer, but only if such employer
offers free choice vouchers to—

(1) in the case of an offering employer, all
employees of such employer who are eligible
to participate in an employer-sponsored plan
described in subsection (c)(1), and

(2) in the case of any other employer, all
employees of the employer.

(b) FREE CHOICE VOUCHER.—

(1) AMOUNT.—

(A) OFFERING EMPLOYERS.—

(i) IN GENERAL.—In the case of an offering
employer, the amount of the free choice
voucher provided under subsection (a) shall
be equal to the monthly portion of the cost
of the eligible employer-sponsored plan
which would have been paid by the employer
if the employee were covered under the plan
with respect to which the employer pays the
largest portion of the employee’s premium.
Such amount shall be equal to the amount
the employer would pay for an employee
with self-only coverage unless such employee
elects family coverage (in which case such
amount shall be the amount the employer
would pay for family coverage).

(ii) DETERMINATION OF cOST.—The cost of
any health plan shall be determined under
the rules similar to the rules of section 2204
of the Public Health Service Act, except that
such amount may be adjusted for age and
category of coverage in accordance with reg-
ulations established by the Secretary.

(B) OTHER EMPLOYERS.—In the case of any
other employer, the amount of the voucher
provided under subsection (a) shall be not
greater than the amount equal to the lowest
cost bronze plan of the individual market in
the rating area in which the employee re-
sides which—

(i) is offered through an Exchange, and

(ii) provides—

(I) in the case of an employee electing self-
only coverage, self-only coverage, and

(IT) in any other case, family coverage.

(2) USE OF VOUCHERS.—An Exchange shall
credit the amount of any free choice voucher
provided under subsection (a) to the monthly
premium of any qualified health plan in the
Exchange in which the qualified employee is
enrolled and the offering employer shall pay
any amounts so credited to the Exchange.

(3) PAYMENT OF EXCESS AMOUNTS.—If the
amount of the free choice voucher exceeds
the amount of the premium of the qualified
health plan in which the qualified employee
is enrolled for such month, such excess shall
be paid to the employee. Any amount paid to
the employee under the preceding sentence
shall not be taken into account in deter-

December 10, 2009

mining the rate of pay of the employee under
the Fair Labor Standards Act of 1938.

(c) OFFERING EMPLOYER.—For purposes of
this section, the term ‘‘offering employer”’
means any employer who—

(1) offers minimum essential coverage to
its employees consisting of coverage through
an eligible employer-sponsored plan; and

(2) pays any portion of the costs of such
plan.

(d) OTHER DEFINITIONS.—Any term used in
this section which is also used in section
5000A of the Internal Revenue Code of 1986
shall have the meaning given such term
under such section 5000A.

(e) ACCELERATED ACCESS TO EXCHANGES.—
Notwithstanding section 1312(f)(2)(B)—

(1) beginning in 2015, each State may allow
issuers of health insurance coverage in the
large group market in the State to offer
qualified health plans in such market
through an Exchange, but only in connection
with employers who provide free choice
vouchers under subsection (a); and

(2) if a State under paragraph (1) allows
issuers to offer qualified plans in the large
group market though an Exchange, the term
“‘qualified employer’” (as defined in section
1312(f)(2)) shall include a large employer
that—

(A) provides free choice vouchers to its em-
ployees under subsection (a); and

(B) elects to make all full-time employees
eligible for 1 or more qualified health plans
offered in the large group market through
the Exchange.

(f) EXCLUSION FROM INCOME FOR EM-
PLOYEE.—

(1) IN GENERAL.—Part IIT of subchapter B of
chapter 1 of the Internal Revenue Code of
1986 is amended by inserting after section
139C the following new section:

“SEC. 139D. FREE CHOICE VOUCHERS.

“Gross income shall not include the
amount of any free choice voucher provided
by an employer under part I of subtitle D of
title I of the Patient Protection and Afford-
able Care Act to the extent that the amount
of such voucher does not exceed the amount
paid for a qualified health plan (as defined in
section 1301 of such Act) by the taxpayer.”.

(2) CLERICAL AMENDMENT.—The table of
sections for part III of subchapter B of chap-
ter 1 of such Code is amended by inserting
after the item relating to section 139C the
following new item:

‘“‘Sec. 139D. Free choice vouchers.”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to
vouchers provided after December 31, 2013.

(g) DEDUCTION ALLOWED TO EMPLOYER.—

(1) IN GENERAL.—Section 162(a) of the Inter-
nal Revenue Code of 1986 is amended by add-
ing at the end the following new sentence:
“For purposes of paragraph (1), the amount
of a free choice voucher provided under part
I of subtitle D of title I of the Patient Pro-
tection and Affordable Care Act shall be
treated as an amount for compensation for
personal services actually rendered.”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to
vouchers provided after December 31, 2013.

(h) VOUCHER TAKEN INTO ACCOUNT IN DE-
TERMINING PREMIUM CREDIT.—

(1) IN GENERAL.—Subsection (b)(2) of sec-

tion 36B of the Internal Revenue Code of 1986,
as added by section 1401, is amended by add-
ing at the end the following new flush sen-
tence:
“The amount of any monthly premium under
subsection subparagraph (A) and the amount
of the adjusted monthly premium for the
second lowest cost silver plan under subpara-
graph (B) shall be reduced by the amount of
any free choice voucher provided to the tax-
payer under section of the Patient
Protection and Affordable Care Act.”.
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(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply to tax-
able years beginning after December 31, 2013.

(i) COORDINATION WITH EMPLOYER RESPON-
SIBILITIES.—

(1) SHARED RESPONSIBILITY PENALTY.—

(A) IN GENERAL.—Subsection (c) of section
4980H of the Internal Revenue Code of 1986, as
added by section 1513, is amended by adding
at the end the following new paragraph:

‘“(3) SPECIAL RULES FOR EMPLOYERS PRO-
VIDING FREE CHOICE VOUCHERS.—The assess-
able payment imposed under paragraph (1)
shall be reduced (but not below zero) by the
amount of any free choice voucher provided
to a full-time employee under section  of
the Patient Protection and Affordable Care
Act for any month during which such em-
ployee is enrolled in a qualified health plan
with respect to which an applicable premium
credit or cost-sharing subsidy is allowed or
paid with respect to such employee.”’.

(B) EFFECTIVE DATE.—The amendment
made by this paragraph shall apply to
months beginning after December 31, 2013.

(2) NOTIFICATION REQUIREMENT.—Section
18B(a)(3) of the Fair Labor Standards Act of
1938, as added by section 15612, is amended—

(A) by inserting ‘‘and the employer does
not offer a free choice voucher” after ‘“Ex-
change’’; and

(B) by striking ‘‘will lose’” and inserting
“may lose”.

SA 3118. Ms. COLLINS (for herself,
Mr. WYDEN, and Mr. BAYH) submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 116, between lines 2 and 3, insert
the following:

(3) SPECIAL RULE FOR INDIVIDUALS AGE 30
AND OVER NOT ELIGIBLE FOR EXCHANGE CRED-
ITS AND REDUCTIONS.—

(A) IN GENERAL.—Subject to subparagraph
(B), an individual who has attained at least
the age of 30 before the beginning of a plan
year shall be treated as an individual de-
scribed in paragraph (2) if the individual is
not eligible for the plan year for the pre-
mium tax credit under section 36B of the In-
ternal Revenue Code of 1986 or the cost-shar-
ing reductions under section 1402 with re-
spect to enrollment in a qualified health
plan offered through an Exchange. The pre-
ceding sentence shall not apply to an indi-
vidual if the individual is not eligible for
such credit or reductions because the indi-
vidual is eligible to enroll in minimum es-
sential coverage consisting of coverage
under a government sponsored program de-
scribed in section 5000A(f)(1)(A).

(B) REQUIREMENTS.—Subparagraph (A)
shall only apply to an individual if the indi-
vidual elects the application of this para-
graph and such election provides that—

(i) the individual acknowledges that cov-
erage under the catastrophic plan is the low-
est coverage available, that the plan pro-
vides no benefits for any plan year until the
individual has incurred cost-sharing ex-
penses in an amount equal to the annual lim-
itation in effect under subsection (c)(1) for
the plan year (except as provided for in sec-
tion 2713), and that these cost-sharing ex-
penses could involve significant financial
risk for the individual; and

(ii) the individual agrees that—
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(I) the individual will not change such cov-
erage until the next applicable annual or
special enrollment period under section
1311(c)(b); and

(IT) if the individual elects to change such
coverage at the time of such enrollment pe-
riod, the individual may only enroll in the
bronze level of coverage.

(4) STATE AUTHORITY.—In accordance with
section 1321(d), a State may impose addi-
tional requirements or conditions for cata-
strophic plans described in this subsection to
the extent such requirements or conditions
are not inconsistent with the requirements
under this subsection.

SA 3119. Mr. WARNER (for himself,
Mr. UpALL of Colorado, Mr. UDALL of
New Mexico, Mrs. SHAHEEN, Mrs.
HAGAN, Mr. MERKLEY, Mr. BEGICH, Mr.
BURRIS, Mr. KAUFMAN, Mr. BENNET,
Mrs. GILLIBRAND, Mr. FRANKEN, Mr.
KIRK, Ms. COLLINS, Ms. KLLOBUCHAR, and
Mr. WHITEHOUSE) submitted an amend-
ment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1134, strike line 3 and insert the
following:
title).

Subtitle G—Modernizing America’s Health

Care System
PART I—-IMPROVING QUALITY AND VALUE

THROUGH DELIVERY SYSTEM REFORM

SEC. 3601. QUALITY REPORTING FOR PSY-
CHIATRIC HOSPITALS.

(a) IN GENERAL.—Section 1886(s) of the So-
cial Security Act, as added by section 3401(f),
is amended by adding at the end the fol-
lowing new paragraph:

“(4) QUALITY REPORTING.—

““(A) REDUCTION IN UPDATE FOR FAILURE TO
REPORT.—

‘(i) IN GENERAL.—Under the system de-
scribed in paragraph (1), for rate year 2014
and each subsequent rate year, in the case of
a psychiatric hospital or psychiatric unit
that does not submit data to the Secretary
in accordance with subparagraph (C) with re-
spect to such a rate year, any annual update
to a standard Federal rate for discharges for
the hospital during the rate year, and after
application of paragraph (2), shall be reduced
by 2 percentage points.

‘(i) SPECIAL RULE.—The application of
this subparagraph may result in such annual
update being less than 0.0 for a rate year, and
may result in payment rates under the sys-
tem described in paragraph (1) for a rate year
being less than such payment rates for the
preceding rate year.

‘“(B) NONCUMULATIVE APPLICATION.—Any
reduction under subparagraph (A) shall apply
only with respect to the rate year involved
and the Secretary shall not take into ac-
count such reduction in computing the pay-
ment amount under the system described in
paragraph (1) for a subsequent rate year.

“(C) SUBMISSION OF QUALITY DATA.—For
rate year 2014 and each subsequent rate year,
each psychiatric hospital and psychiatric
unit shall submit to the Secretary data on
quality measures specified under subpara-
graph (D). Such data shall be submitted in a
form and manner, and at a time, specified by
the Secretary for purposes of this subpara-
graph.
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‘(D) QUALITY MEASURES.—

‘(i) IN GENERAL.—Subject to clause (ii),
any measure specified by the Secretary
under this subparagraph must have been en-
dorsed by the entity with a contract under
section 1890(a).

‘‘(ii) EXCEPTION.—In the case of a specified
area or medical topic determined appro-
priate by the Secretary for which a feasible
and practical measure has not been endorsed
by the entity with a contract under section
1890(a), the Secretary may specify a measure
that is not so endorsed as long as due consid-
eration is given to measures that have been
endorsed or adopted by a consensus organiza-
tion identified by the Secretary.

‘“(iii) TIME FRAME.—Not later than October
1, 2012, the Secretary shall publish the meas-
ures selected under this subparagraph that
will be applicable with respect to rate year
2014.

‘“(E) PUBLIC AVAILABILITY OF DATA SUB-
MITTED.—The Secretary shall establish pro-
cedures for making data submitted under
subparagraph (C) available to the public.
Such procedures shall ensure that a psy-
chiatric hospital and a psychiatric unit has
the opportunity to review the data that is to
be made public with respect to the hospital
or unit prior to such data being made public.
The Secretary shall report quality measures
that relate to services furnished in inpatient
settings in psychiatric hospitals and psy-
chiatric units on the Internet website of the
Centers for Medicare & Medicaid Services.”.

(b) CONFORMING  AMENDMENT.—Section
1890(b)(T)(B)(1)(I) of the Social Security Act,
as added by section 3014, is amended by in-
serting “1886(s)(4)(D),” after <“1886(0)(2),”.
SEC. 3602. PILOT TESTING PAY-FOR-PERFORM-

ANCE PROGRAMS FOR CERTAIN
MEDICARE PROVIDERS.

(a) IN GENERAL.—Not later than January 1,
2016, the Secretary of Health and Human
Services (in this section referred to as the
“Secretary’) shall, for each provider de-
scribed in subsection (b), conduct a separate
pilot program under title XVIII of the Social
Security Act to test the implementation of a
value-based purchasing program for pay-
ments under such title for the provider.

(b) PROVIDERS DESCRIBED.—The providers
described in this paragraph are the fol-
lowing:

(1) Psychiatric hospitals (as described in
clause (i) of section 1886(d)(1)(B) of such Act
(42 U.S.C. 1395ww(d)(1)(B))) and psychiatric
units (as described in the matter following
clause (v) of such section).

(2) Long-term care hospitals (as described
in clause (iv) of such section).

(3) Rehabilitation hospitals (as described
in clause (ii) of such section).

(4) PPS-exempt cancer hospitals (as de-
scribed in clause (v) of such section).

(5) Hospice programs (as defined in section

1861(dd)(2) of such Act (42 U.S.C.
1395x(dd)(2))).
(c) WAIVER AUTHORITY.—The Secretary

may waive such requirements of titles XI
and XVIII of the Social Security Act as may
be necessary solely for purposes of carrying
out the pilot programs under this section.

(d) NO ADDITIONAL PROGRAM EXPENDI-
TURES.—Payments under this section under
the separate pilot program for value based
purchasing (as described in subsection (a))
for each provider type described in para-
graphs (1) through (5) of subsection (b) for
applicable items and services under title
XVIII of the Social Security Act for a year
shall be established in a manner that does
not result in spending more under each such
value based purchasing program for such
year than would otherwise be expended for
such provider type for such year if the pilot
program were not implemented, as estimated
by the Secretary.
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(e) EXPANSION OF PILOT PROGRAM.—The
Secretary may, at any point after January 1,
2018, expand the duration and scope of a pilot
program conducted under this subsection, to
the extent determined appropriate by the
Secretary, if—

(1) the Secretary determines that such ex-
pansion is expected to—

(A) reduce spending under title XVIII of
the Social Security Act without reducing the
quality of care; or

(B) improve the quality of care and reduce
spending;

(2) the Chief Actuary of the Centers for
Medicare & Medicaid Services certifies that
such expansion would reduce program spend-
ing under such title XVIII; and

(3) the Secretary determines that such ex-
pansion would not deny or limit the coverage
or provision of benefits under such title XIII
for Medicare beneficiaries.

SEC. 3603. PLANS FOR A VALUE-BASED PUR-
CHASING PROGRAM FOR AMBULA-
TORY SURGICAL CENTERS.

Section 3006 of this Act is amended by add-
ing at the end the following new subsection:

“(f) AMBULATORY SURGICAL CENTERS.—

‘(1) IN GENERAL.—The Secretary shall de-
velop a plan to implement a value-based pur-
chasing program for payments under the
Medicare program under title XVIII of the
Social Security Act for ambulatory surgical
centers (as described in section 1833(i) of the
Social Security Act (42 U.S.C. 13951(i))).

‘“(2) DETAILS.—In developing the plan
under paragraph (1), the Secretary shall con-
sider the following issues:

““(A) The ongoing development, selection,
and modification process for measures (in-
cluding under section 1890 of the Social Secu-
rity Act (42 U.S.C. 1395aaa) and section 1890A
of such Act, as added by section 3014), to the
extent feasible and practicable, of all dimen-
sions of quality and efficiency in ambulatory
surgical centers.

‘“(B) The reporting, collection, and valida-
tion of quality data.

‘(C) The structure of value-based payment
adjustments, including the determination of
thresholds or improvements in quality that
would substantiate a payment adjustment,
the size of such payments, and the sources of
funding for the value-based bonus payments.

‘(D) Methods for the public disclosure of
information on the performance of ambula-
tory surgical centers.

‘“(E) Any other issues determined appro-
priate by the Secretary.

¢“(3) CONSULTATION.—In developing the plan
under paragraph (1), the Secretary shall—

‘“(A) consult with relevant affected parties;
and

‘“(B) consider experience with such dem-
onstrations that the Secretary determines
are relevant to the value-based purchasing
program described in paragraph (1).

‘“(4) REPORT TO CONGRESS.—Not later than
January 1, 2011, the Secretary shall submit
to Congress a report containing the plan de-
veloped under paragraph (1).”.

SEC. 3604. REVISIONS TO NATIONAL PILOT PRO-
GRAM ON PAYMENT BUNDLING.

Section 1866D of the Social Security Act,
as added by section 3023, is amended—

(1) in paragraph (a)(2)(B), in the matter
preceding clause (i), by striking ‘8 condi-
tions’’ and inserting ‘10 conditions’’;

(2) by striking subsection (¢)(1)(B) and in-
serting the following:

‘‘(B) EXPANSION.—The Secretary may, at
any point after January 1, 2016, expand the
duration and scope of the pilot program, to
the extent determined appropriate by the
Secretary, if—

‘(i) the Secretary determines that such ex-
pansion is expected to—
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‘“(I) reduce spending under title XVIII of
the Social Security Act without reducing the
quality of care; or

‘“(IT) improve the quality of care and re-
duce spending;

‘“(ii) the Chief Actuary of the Centers for
Medicare & Medicaid Services certifies that
such expansion would reduce program spend-
ing under such title XVIII; and

‘“(iii) the Secretary determines that such
expansion would not deny or limit the cov-
erage or provision of benefits under this title
for individuals.”’; and

(3) by striking subsection (g).

SEC. 3605. IMPROVEMENTS TO THE MEDICARE
SHARED SAVINGS PROGRAM.

Section 1899 of the Social Security Act, as
added by section 3022, is amended by adding
at the end the following new subsections:

“(1) OPTION TO USE OTHER PAYMENT MOD-
ELS.—

‘(1) IN GENERAL.—If the Secretary deter-
mines appropriate, the Secretary may use
any of the payment models described in
paragraph (2) or (3) for making payments
under the program rather than the payment
model described in subsection (d).

““(2) PARTIAL CAPITATION MODEL.—

‘“(A) IN GENERAL.—Subject to subparagraph
(B), a model described in this paragraph is a
partial capitation model in which an ACO is
at financial risk for some, but not all, of the
items and services covered under parts A and
B, such as at risk for some or all physicians’
services or all items and services under part
B. The Secretary may limit a partial capita-
tion model to ACOs that are highly inte-
grated systems of care and to ACOs capable
of bearing risk, as determined to be appro-
priate by the Secretary.

‘“(B) NO ADDITIONAL PROGRAM EXPENDI-
TURES.—Payments to an ACO for items and
services under this title for beneficiaries for
a year under the partial capitation model
shall be established in a manner that does
not result in spending more for such ACO for
such beneficiaries than would otherwise be
expended for such ACO for such beneficiaries
for such year if the model were not imple-
mented, as estimated by the Secretary.

¢“(3) OTHER PAYMENT MODELS.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), a model described in this paragraph is
any payment model that the Secretary de-
termines will improve the quality and effi-
ciency of items and services furnished under
this title.

‘“(B) NO ADDITIONAL PROGRAM EXPENDI-
TURES.—Subparagraph (B) of paragraph (2)
shall apply to a payment model under sub-
paragraph (A) in a similar manner as such
subparagraph (B) applies to the payment
model under paragraph (2).

“(j) INVOLVEMENT IN PRIVATE PAYER AND
OTHER THIRD PARTY ARRANGEMENTS.—The
Secretary may give preference to ACOs who
are participating in similar arrangements
with other payers.

“(k) TREATMENT OF PHYSICIAN GROUP PRAC-
TICE DEMONSTRATION.—During the period be-
ginning on the date of the enactment of this
section and ending on the date the program
is established, the Secretary may enter into
an agreement with an ACO under the dem-
onstration under section 1866A, subject to re-
basing and other modifications deemed ap-
propriate by the Secretary.”.

SEC. 3606. INCENTIVES TO IMPLEMENT ACTIVI-
TIES TO REDUCE DISPARITIES.

Section 1311(g)(1) of this Act is amended—

(1) in subparagraph (C), by striking *‘; and”’
and inserting a semicolon;

(2) in subparagraph (D), by striking the pe-
riod and inserting ‘‘; and’’; and

(3) by adding at the end the following:

‘“(E) the implementation of activities to
reduce health and health care disparities, in-
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cluding through the use of language services,

community outreach, and cultural com-

petency trainings.”.

SEC. 3607. NATIONAL DIABETES PREVENTION
PROGRAM.

Part P of title IIT of the Public Health
Service Act 42 U.S.C. 280g et seq.), as amend-
ed by section 5405, is amended by adding at
the end the following:

“SEC. 399V-2. NATIONAL DIABETES PREVENTION
PROGRAM.

‘“(a) IN GENERAL.—The Secretary, acting
through the Director of the Centers for Dis-
ease Control and Prevention, shall establish
a national diabetes prevention program (re-
ferred to in this section as the ‘program’)
targeted at adults at high risk for diabetes
in order to eliminate the preventable burden
of diabetes.

‘“‘(b) PROGRAM ACTIVITIES.—The program
described in subsection (a) shall include—

‘(1) a grant program for community-based
diabetes prevention program model sites;

‘(2) a program within the Centers for Dis-
ease Control and Prevention to determine
eligibility of entities to deliver community-
based diabetes prevention services;

‘(3) a training and outreach program for
lifestyle intervention instructors; and

‘“(4) evaluation, monitoring and technical
assistance, and applied research carried out
by the Centers for Disease Control and Pre-
vention.

‘“(¢c) ELIGIBLE ENTITIES.—To be eligible for
a grant under subsection (b)(1), an entity
shall be a State or local health department,
a tribal organization, a national network of
community-based non-profits focused on
health and wellbeing, an academic institu-
tion, or other entity, as the Secretary deter-
mines.

“(d) AUTHORIZATION OF APPROPRIATIONS.—
For the purpose of carrying out this section,
there are authorized to be appropriated such
sums as may be necessary for each of fiscal
years 2010 through 2014.”.

SEC. 3608. SELECTION OF EFFICIENCY MEAS-
URES.

Sections 1890(b)(7) and 1890A of the Social
Security Act, as added by section 3014, are
amended by striking ‘‘quality’ each place it
appears and inserting ‘‘quality and effi-
ciency’’.

SEC. 3609. REGIONAL TESTING OF PAYMENT AND
SERVICE DELIVERY MODELS UNDER
THE CENTER FOR MEDICARE AND
MEDICAID INNOVATION.

Section 1115A(a) of the Social Security
Act, as added by section 3021, is amended by
inserting at the end the following new para-
graph:

“(5) TESTING WITHIN CERTAIN GEOGRAPHIC
AREAS.—For purposes of testing payment and
service delivery models under this section,
the Secretary may elect to limit testing of a
model to certain geographic areas.”.

SEC. 3610. ADDITIONAL IMPROVEMENTS UNDER
THE CENTER FOR MEDICARE AND
MEDICAID INNOVATION.

Section 1115A(a) of the Social Security
Act, as added by section 3021, is amended—

(1) in subsection (b)(2)—

(A) in subparagraph (A)—

(i) in the second sentence, by striking ‘‘the
preceding sentence may include’ and insert-
ing ‘‘this subparagraph may include, but are
not limited to,”’; and

(ii) by inserting after the first sentence the
following new sentence: ‘“The Secretary shall
focus on models expected to reduce program
costs under the applicable title while pre-
serving or enhancing the quality of care re-
ceived by individuals receiving benefits
under such title.”’; and

(B) in subparagraph (C), by adding at the
end the following new clause:

‘“(viii) Whether the model demonstrates ef-
fective linkage with other public sector or
private sector payers.”’;
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(2) in subsection (b)(4), by adding at the
end the following new subparagraph:

¢“(C) MEASURE SELECTION.—To the extent
feasible, the Secretary shall select measures
under this paragraph that reflect national
priorities for quality improvement and pa-
tient-centered care consistent with the
measures described in 1890(b)(7)(B).”’; and

(3) in subsection (¢c)—

(A) in paragraph (1)(B), by striking ‘‘care
and reduce spending; and’’ and inserting ‘‘pa-
tient care without increasing spending;’’;

(B) in paragraph (2), by striking ‘‘reduce
program spending under applicable titles.”
and inserting ‘‘reduce (or would not result in
any increase in) net program spending under
applicable titles; and’’; and

(C) by adding at the end the following:

‘“(3) the Secretary determines that such ex-
pansion would not deny or limit the coverage
or provision of benefits under the applicable
title for applicable individuals.

In determining which models or demonstra-
tion projects to expand under the preceding
sentence, the Secretary shall focus on mod-
els and demonstration projects that improve
the quality of patient care and reduce spend-
ing.”.

SEC. 3611. IMPROVEMENTS TO THE PHYSICIAN

QUALITY REPORTING SYSTEM.

(a) IN GENERAL.—Section 1848(m) of the So-
cial Security Act (42 U.S.C. 1395w—4(m)) is
amended by adding at the end the following
new paragraph:

“(7) ADDITIONAL INCENTIVE PAYMENT.—

““(A) IN GENERAL.—For 2011 through 2014, if
an eligible professional meets the require-
ments described in subparagraph (B), the ap-
plicable quality percent for such year, as de-
scribed in clauses (iii) and (iv) of paragraph
(1)(B), shall be increased by 0.5 percentage
points.

‘(B) REQUIREMENTS DESCRIBED.—In order
to qualify for the additional incentive pay-
ment described in subparagraph (A), an eligi-
ble professional shall meet the following re-
quirements:

‘(i) The eligible professional shall—

“(I) satisfactorily submit data on quality
measures for purposes of paragraph (1) for a
year; and

“(IT) have such data submitted on their be-
half through a Maintenance of Certification
Program (as defined in subparagraph (C)(i))
that meets—

‘“(aa) the criteria for a registry (as de-
scribed in subsection (k)(4)); or

‘“‘(bb) an alternative form and manner de-
termined appropriate by the Secretary.

‘‘(ii) The eligible professional, more fre-
quently than is required to qualify for or
maintain board certification status—

“(I) participates in such a Maintenance of
Certification program for a year; and

““(IT) successfully completes a qualified
Maintenance of Certification Program prac-
tice assessment (as defined in subparagraph
(C)(ii)) for such year.

‘‘(iii) A Maintenance of Certification pro-
gram submits to the Secretary, on behalf of
the eligible professional, information—

“(D in a form and manner specified by the
Secretary, that the eligible professional has
successfully met the requirements of clause
(ii) (which may be in the form of a structural
measure);

““(I1) if requested by the Secretary, on the
survey of patient experience with care (as de-
scribed in subparagraph (C)(ii)(II)); and

‘(ITI) as the Secretary may require, on the
methods, measures, and data used under the
Maintenance of Certification Program and
the qualified Maintenance of Certification
Program practice assessment.

‘“(C) DEFINITIONS.—For purposes of this
paragraph:

‘(1) The term ‘Maintenance of Certifi-
cation Program’ means a continuous assess-
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ment program, such as qualified American
Board of Medical Specialties Maintenance of
Certification program or an equivalent pro-
gram (as determined by the Secretary), that
advances quality and the lifelong learning
and self-assessment of board certified spe-
cialty physicians by focusing on the com-
petencies of patient care, medical knowl-
edge, practice-based learning, interpersonal

and communication skills and profes-
sionalism. Such a program shall include the
following:

‘() The program requires the physician to
maintain a valid, unrestricted medical li-
cense in the United States.

“(II) The program requires a physician to
participate in educational and self-assess-
ment programs that require an assessment of
what was learned.

“(III) The program requires a physician to
demonstrate, through a formalized, secure
examination, that the physician has the fun-
damental diagnostic skills, medical knowl-
edge, and clinical judgment to provide qual-
ity care in their respective specialty.

‘“(IV) The program requires successful
completion of a qualified Maintenance of
Certification Program practice assessment
as described in clause (ii).

‘“(ii) The term ‘qualified Maintenance of
Certification Program practice assessment’
means an assessment of a physician’s prac-
tice that—

‘“(I) includes an initial assessment of an el-
igible professional’s practice that is designed
to demonstrate the physician’s use of evi-
dence-based medicine;

“(IT) includes a survey of patient experi-
ence with care; and

‘“(ITII) requires a physician to implement a
quality improvement intervention to address
a practice weakness identified in the initial
assessment under subclause (I) and then to
remeasure to assess performance improve-
ment after such intervention.”.

(b) AUTHORITY.—Section 3002(c) of this Act
is amended by adding at the end the fol-
lowing new paragraph:

‘“(3) AUTHORITY.—For years after 2014, if
the Secretary of Health and Human Services
determines it to be appropriate, the Sec-
retary may incorporate participation in a
Maintenance of Certification Program and
successful completion of a qualified Mainte-
nance of Certification Program practice as-
sessment into the composite of measures of
quality of care furnished pursuant to the
physician fee schedule payment modifier, as
described in section 1848(p)(2) of the Social
Security Act (42 U.S.C. 1395w—4(p)(2)).”.

(¢) ELIMINATION OF MA REGIONAL PLAN
STABILIZATION FUND.—

(1) IN GENERAL.—Section 1858 of the Social
Security Act (42 U.S.C. 1395w-27a) is amend-
ed by striking subsection (e).

(2) TRANSITION.—Any amount contained in
the MA Regional Plan Stabilization Fund as
of the date of the enactment of this Act shall
be transferred to the Federal Supplementary
Medical Insurance Trust Fund.

SEC. 3612. IMPROVEMENT IN PART D MEDICA-
TION THERAPY MANAGEMENT (MTM)
PROGRAMS.

(a) IN GENERAL.—Section 1860D-4(c)(2) of
the Social Security Act (42 U.S.C. 1395w—
104(c)(2)) is amended—

(1) by redesignating subparagraphs (C), (D),
and (E) as subparagraphs (E), (F), and (G), re-
spectively; and

(2) by inserting after subparagraph (B) the
following new subparagraphs:

‘(C) REQUIRED INTERVENTIONS.—For plan
years beginning on or after the date that is
2 years after the date of the enactment of
the Patient Protection and Affordable Care
Act, prescription drug plan sponsors shall
offer medication therapy management serv-
ices to targeted beneficiaries described in
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subparagraph (A)(ii) that include, at a min-
imum, the following to increase adherence to
prescription medications or other goals
deemed necessary by the Secretary:

‘(i) An annual comprehensive medication
review furnished person-to-person or using
telehealth technologies (as defined by the
Secretary) by a licensed pharmacist or other
qualified provider. The comprehensive medi-
cation review—

“(I) shall include a review of the individ-
ual’s medications and may result in the cre-
ation of a recommended medication action
plan or other actions in consultation with
the individual and with input from the pre-
scriber to the extent necessary and prac-
ticable; and

‘(IT) shall include providing the individual

with a written or printed summary of the re-
sults of the review.
The Secretary, in consultation with relevant
stakeholders, shall develop a standardized
format for the action plan under subclause
(I) and the summary under subclause (II).

‘“(ii) Follow-up interventions as warranted
based on the findings of the annual medica-
tion review or the targeted medication en-
rollment and which may be provided person-
to-person or using telehealth technologies
(as defined by the Secretary).

‘(D) ASSESSMENT.—The prescription drug
plan sponsor shall have in place a process to
assess, at least on a quarterly basis, the
medication use of individuals who are at risk
but not enrolled in the medication therapy
management program, including individuals
who have experienced a transition in care, if
the prescription drug plan sponsor has access
to that information.

“(E) AUTOMATIC ENROLLMENT WITH ABILITY
TO OPT-OUT.—The prescription drug plan
sponsor shall have in place a process to—

‘(i) subject to clause (ii), automatically
enroll targeted beneficiaries described in
subparagraph (A)(ii), including beneficiaries
identified under subparagraph (D), in the
medication therapy management program
required under this subsection; and

‘“(ii) permit such beneficiaries to opt-out of
enrollment in such program.”.

(b) RULE OF CONSTRUCTION.—Nothing in
this section shall limit the authority of the
Secretary of Health and Human Services to
modify or broaden requirements for a medi-
cation therapy management program under
part D of title XVIII of the Social Security
Act or to study new models for medication
therapy management through the Center for
Medicare and Medicaid Innovation under sec-
tion 1115A of such Act, as added by section
3021.

SEC. 3613. EVALUATION OF TELEHEALTH UNDER
THE CENTER FOR MEDICARE AND
MEDICAID INNOVATION.

Section 1115A(b)(2)(B) of the Social Secu-
rity Act, as added by section 3021, is amend-
ed by adding at the end the following new
clause:

‘“(xix) Utilizing, in particular in entities
located in medically underserved areas and
facilities of the Indian Health Service
(whether operated by such Service or by an
Indian tribe or tribal organization (as those
terms are defined in section 4 of the Indian
Health Care Improvement Act)), telehealth
services—

“(I) in treating behavioral health issues
(such as post-traumatic stress disorder) and
stroke; and

‘“(IT) to improve the capacity of non-med-
ical providers and non-specialized medical
providers to provide health services for pa-
tients with chronic complex conditions.”.
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SEC. 3614. REVISIONS TO THE EXTENSION FOR
THE RURAL COMMUNITY HOSPITAL
DEMONSTRATION PROGRAM.

(a) IN GENERAL.—Subsection (g) of section
410A of the Medicare Prescription Drug, Im-
provement, and Modernization Act of 2003
(Public Law 108-173; 117 Stat. 2272), as added
by section 3123(a) of this Act, is amended to
read as follows:

‘(g) FIVE-YEAR EXTENSION OF DEMONSTRA-
TION PROGRAM.—

‘(1) IN GENERAL.—Subject to the suc-
ceeding provisions of this subsection, the
Secretary shall conduct the demonstration
program under this section for an additional
5-year period (in this section referred to as
the ‘b-year extension period’) that begins on
the date immediately following the last day
of the initial 5-year period under subsection
(a)(5).

“2) EXPANSION OF DEMONSTRATION
STATES.—Notwithstanding subsection (a)(2),
during the 5-year extension period, the Sec-
retary shall expand the number of States
with low population densities determined by
the Secretary under such subsection to 20. In
determining which States to include in such
expansion, the Secretary shall use the same
criteria and data that the Secretary used to
determine the States under such subsection
for purposes of the initial 5-year period.

¢“(3) INCREASE IN MAXIMUM NUMBER OF HOS-
PITALS PARTICIPATING IN THE DEMONSTRATION
PROGRAM.—Notwithstanding subsection
(a)(4), during the 5-year extension period, not
more than 30 rural community hospitals may
participate in the demonstration program
under this section.

*“(4) HOSPITALS IN DEMONSTRATION PROGRAM
ON DATE OF ENACTMENT.—In the case of a
rural community hospital that is partici-
pating in the demonstration program under
this section as of the last day of the initial
5-year period, the Secretary—

‘“(A) shall provide for the continued par-
ticipation of such rural community hospital
in the demonstration program during the 5-
year extension period unless the rural com-
munity hospital makes an election, in such
form and manner as the Secretary may
specify, to discontinue such participation;
and

‘“(B) in calculating the amount of payment
under subsection (b) to the rural community
hospital for covered inpatient hospital serv-
ices furnished by the hospital during such 5-
year extension period, shall substitute,
under paragraph (1)(A) of such subsection—

‘(i) the reasonable costs of providing such
services for discharges occurring in the first
cost reporting period beginning on or after
the first day of the 5-year extension period,
for

‘‘(ii) the reasonable costs of providing such
services for discharges occurring in the first
cost reporting period beginning on or after
the implementation of the demonstration
program.”’.

(b) CONFORMING AMENDMENTS.—Subsection
(a)(5) of section 410A of the Medicare Pre-
scription Drug, Improvement, and Mod-
ernization Act of 2003 (Public Law 108-173; 117
Stat. 2272), as amended by section 3123(b) of
this Act, is amended by striking ‘‘1-year ex-
tension’ and inserting ‘‘5-year extension’’.

PART II—PROMOTING TRANSPARENCY
AND COMPETITION
SEC. 3621. DEVELOPING METHODOLOGY TO AS-
SESS HEALTH PLAN VALUE.

(a) DEVELOPMENT.—The Secretary of
Health and Human Services (referred to in
this section as the ‘‘Secretary’’), in consulta-
tion with relevant stakeholders including
health insurance issuers, health care con-
sumers, employers, health care providers,
and other entities determined appropriate by
the Secretary, shall develop a methodology
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to measure health plan value. Such method-
ology shall take into consideration, where
applicable—

(1) the overall cost to enrollees under the
plan;

(2) the quality of the care provided for
under the plan;

(3) the efficiency of the plan in providing
care;

(4) the relative risk of the plan’s enrollees
as compared to other plans;

(5) the actuarial value or other compara-
tive measure of the benefits covered under
the plan; and

(6) other factors determined relevant by
the Secretary.

(b) REPORT.—Not later than 18 months
after the date of enactment of this Act, the
Secretary shall submit to Congress a report
concerning the methodology developed under
subsection (a).

SEC. 3622. DATA COLLECTION; PUBLIC REPORT-
ING.

Section 399II(a) of the Public Health Serv-
ice Act, as added by section 3015, is amended
to read as follows:

‘‘(a) IN GENERAL.—

‘(1) ESTABLISHMENT OF STRATEGIC FRAME-
WORK.—The Secretary shall establish and im-
plement an overall strategic framework to
carry out the public reporting of perform-
ance information, as described in section
399JJ. Such strategic framework may in-
clude methods and related timelines for im-
plementing nationally consistent data col-

lection, data aggregation, and analysis
methods.
“(2) COLLECTION AND AGGREGATION OF

DATA.—The Secretary shall collect and ag-
gregate consistent data on quality and re-
source use measures from information sys-
tems used to support health care delivery,
and may award grants or contracts for this
purpose. The Secretary shall align such col-
lection and aggregation efforts with the re-
quirements and assistance regarding the ex-
pansion of health information technology
systems, the interoperability of such tech-
nology systems, and related standards that
are in effect on the date of enactment of the
Patient Protection and Affordable Care Act.

‘“(3) ScoPE.—The Secretary shall ensure
that the data collection, data aggregation,
and analysis systems described in paragraph
(1) involve an increasingly broad range of pa-
tient populations, providers, and geographic
areas over time.”’.

SEC. 3623. MODERNIZING COMPUTER AND DATA
SYSTEMS OF THE CENTERS FOR
MEDICARE & MEDICAID SERVICES
TO SUPPORT IMPROVEMENTS IN
CARE DELIVERY.

(a) IN GENERAL.—The Secretary of Health
and Human Services (in this section referred
to as the ‘‘Secretary’’) shall develop a plan
(and detailed budget for the resources needed
to implement such plan) to modernize the
computer and data systems of the Centers
for Medicare & Medicaid Services (in this
section referred to as ““‘CMS”’).

(b) CONSIDERATIONS.—In developing the
plan, the Secretary shall consider how such
modernized computer system could—

(1) in accordance with the regulations pro-
mulgated under section 264(c) of the Health
Insurance Portability and Accountability
Act of 1996, make available data in a reliable
and timely manner to providers of services
and suppliers to support their efforts to bet-
ter manage and coordinate care furnished to
beneficiaries of CMS programs; and

(2) support consistent evaluations of pay-
ment and delivery system reforms under
CMS programs.

(c) POSTING OF PLAN.—By not later than 9
months after the date of the enactment of
this Act, the Secretary shall post on the
website of the Centers for Medicare & Med-
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icaid Services the plan described in sub-

section (a).

SEC. 3624. EXPANSION OF THE SCOPE OF THE
INDEPENDENT MEDICARE ADVISORY
BOARD.

(a) ANNUAL PUBLIC REPORT.—

(1) REPORT.—Section 1899A of the Social
Security Act, as added by section 3403, is
amended by adding at the end the following
new subsection:

“(n) ANNUAL PUBLIC REPORT.—

‘(1) IN GENERAL.—Not later than July 1,
2014, and annually thereafter, the Board
shall produce a public report containing
standardized information on system-wide
health care costs, patient access to care, uti-
lization, and quality-of-care that allows for
comparison by region, types of services,
types of providers, and both private payers
and the program under this title.

‘‘(2) REQUIREMENTS.—Each report produced
pursuant to paragraph (1) shall include infor-
mation with respect to the following areas:

““(A) The quality and costs of care for the
population at the most local level deter-
mined practical by the Board (with quality
and costs compared to national benchmarks
and reflecting rates of change, taking into
account quality measures described in sec-
tion 1890(b)(7)(B)).

‘“(B) Beneficiary and consumer access to
care, patient and caregiver experience of
care, and the cost-sharing or out-of-pocket
burden on patients.

‘(C) Epidemiological shifts and demo-
graphic changes.

‘(D) The proliferation, effectiveness, and
utilization of health care technologies, in-
cluding variation in provider practice pat-
terns and costs.

‘““(E) Any other areas that the Board deter-
mines affect overall spending and quality of
care in the private sector.”.

(2) ALIGNMENT WITH MEDICARE PROPOSALS.—
Section 1899A(c)(2)(B) of the Social Security
Act, as added by section 3403, is amended—

(A) in clause (v), by striking ‘“‘and’ at the
end;

(B) in clause (vi), by striking the period at
the end and inserting ‘‘; and”’; and

(C) by adding at the end the following new
clause:

‘“(vii) take into account the data and find-
ings contained in the annual reports under
subsection (n) in order to develop proposals
that can most effectively promote the deliv-
ery of efficient, high quality care to Medi-
care beneficiaries.”.

(b) ADVISORY RECOMMENDATIONS FOR NON-
FEDERAL HEALTH CARE PROGRAMS.—Section
1899A of the Social Security Act, as added by
section 3403 and as amended by subsection
(a)(1), is amended by adding at the end the
following new subsection:

‘“(0) ADVISORY RECOMMENDATIONS FOR NON-
FEDERAL HEALTH CARE PROGRAMS.—

‘(1) IN GENERAL.—Not later than January
15, 2015, and at least once every two years
thereafter, the Board shall submit to Con-
gress and the President recommendations to
slow the growth in national health expendi-
tures (excluding expenditures under this
title and in other Federal health care pro-
grams) while preserving or enhancing qual-
ity of care, such as recommendations—

‘“(A) that the Secretary or other Federal
agencies can implement administratively;

“(B) that may require legislation to be en-
acted by Congress in order to be imple-
mented;

‘(C) that may require legislation to be en-
acted by State or local governments in order
to be implemented;

‘(D) that private sector entities can volun-
tarily implement; and

‘“(B) with respect to other areas deter-
mined appropriate by the Board.
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“2) COORDINATION.—In making rec-
ommendations under paragraph (1), the
Board shall coordinate such recommenda-
tions with recommendations contained in
proposals and advisory reports produced by
the Board under subsection (c).

“(3) AVAILABLE TO PUBLIC.—The Board
shall make recommendations submitted to
Congress and the President under this sub-
section available to the public.”.

(¢) RULE OF CONSTRUCTION.—Nothing in the
amendments made by this section shall pre-
clude the Independent Medicare Advisory
Board, as established under section 1899A of
the Social Security Act (as added by section
3403), from solely using data from public or
private sources to carry out the amendments
made by subsections (a)(1) and (b).

SEC. 3625. ADDITIONAL PRIORITY FOR THE NA-
TIONAL HEALTH CARE WORKFORCE
COMMISSION.

Section 5101(d)(4)(A) of this Act is amended
by adding at the end the following new
clause:

“(v) An analysis of, and recommendations
for, eliminating the barriers to entering and
staying in primary care, including provider
compensation.”.

PART III—PROMOTING ACCOUNTABILITY
AND RESPONSIBILITY

SEC. 3631. HEALTH CARE FRAUD ENFORCEMENT.

(a) FRAUD SENTENCING GUIDELINES.—

(1) DEFINITION.—In this subsection, the
term ‘‘Federal health care offense’ has the
meaning given that term in section 24 of
title 18, United States Code, as amended by
this Act.

(2) REVIEW AND AMENDMENTS.—Pursuant to
the authority under section 994 of title 28,
United States Code, and in accordance with
this subsection, the TUnited States Sen-
tencing Commission shall—

(A) review the Federal Sentencing Guide-
lines and policy statements applicable to
persons convicted of Federal health care of-
fenses;

(B) amend the Federal Sentencing Guide-
lines and policy statements applicable to
persons convicted of Federal health care of-
fenses involving Government health care
programs to provide that the aggregate dol-
lar amount of fraudulent bills submitted to
the Government health care program shall
constitute prima facie evidence of the
amount of the intended loss by the defend-
ant; and

(C) amend the Federal Sentencing Guide-
lines to provide—

(i) a 2-1evel increase in the offense level for
any defendant convicted of a Federal health
care offense relating to a Government health
care program which involves a loss of not
less than $1,000,000 and less than $7,000,000;

(ii) a 3-level increase in the offense level
for any defendant convicted of a Federal
health care offense relating to a Government
health care program which involves a loss of
not less than $7,000,000 and less than
$20,000,000;

(iii) a 4-level increase in the offense level
for any defendant convicted of a Federal
health care offense relating to a Government
health care program which involves a loss of
not less than $20,000,000; and

(iv) if appropriate, otherwise amend the
Federal Sentencing Guidelines and policy
statements applicable to persons convicted
of Federal health care offenses involving
Government health care programs.

(3) REQUIREMENTS.—In carrying this sub-
section, the United States Sentencing Com-
mission shall—

(A) ensure that the Federal Sentencing
Guidelines and policy statements—

(i) reflect the serious harms associated
with health care fraud and the need for ag-
gressive and appropriate law enforcement ac-
tion to prevent such fraud; and
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(ii) provide increased penalties for persons
convicted of health care fraud offenses in ap-
propriate circumstances;

(B) consult with individuals or groups rep-
resenting health care fraud victims, law en-
forcement officials, the health care industry,
and the Federal judiciary as part of the re-
view described in paragraph (2);

(C) ensure reasonable consistency with
other relevant directives and with other
guidelines under the Federal Sentencing
Guidelines;

(D) account for any aggravating or miti-
gating circumstances that might justify ex-
ceptions, including circumstances for which
the Federal Sentencing Guidelines, as in ef-
fect on the date of enactment of this Act,
provide sentencing enhancements;

(E) make any necessary conforming
changes to the Federal Sentencing Guide-
lines; and

(F) ensure that the Federal Sentencing
Guidelines adequately meet the purposes of
sentencing.

(b) INTENT REQUIREMENT FOR HEALTH CARE
FRAUD.—Section 1347 of title 18, United
States Code, is amended—

(1) by inserting ‘‘(a)”
knowingly”’; and

(2) by adding at the end the following:

‘“(b) With respect to violations of this sec-
tion, a person need not have actual knowl-
edge of this section or specific intent to com-
mit a violation of this section.”.

(c) HEALTH CARE FRAUD OFFENSE.—Section
24(a) of title 18, United States Code, is
amended—

(1) in paragraph (1), by striking the semi-
colon and inserting ‘‘or section 1128B of the
Social Security Act (42 U.S.C. 1320a-7b); or’’;
and

(2) in paragraph (2)—

(A) by inserting ‘1349,” after <‘1343,”’; and

(B) by inserting ‘‘section 301 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 331),
or section 501 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1131),”
after ‘‘title,”.

(d) SUBPOENA AUTHORITY RELATING TO
HEALTH CARE.—

(1) SUBPOENAS UNDER THE HEALTH INSUR-
ANCE PORTABILITY AND ACCOUNTABILITY ACT
OF 1996.—Section 1510(b) of title 18, United
States Code, is amended—

(A) in paragraph (1), by striking ‘“to the
grand jury’’; and

(B) in paragraph (2)—

(i) in subparagraph (A), by striking ‘‘grand
jury subpoena’ and inserting ‘‘subpoena for
records’’; and

(ii) in the matter following subparagraph
(B), by striking ‘‘to the grand jury’’.

(2) SUBPOENAS UNDER THE CIVIL RIGHTS OF
INSTITUTIONALIZED PERSONS ACT.—The Civil
Rights of Institutionalized Persons Act (42
U.S.C. 1997 et seq.) is amended by inserting
after section 3 the following:

“SEC. 3A. SUBPOENA AUTHORITY.

‘‘(a) AUTHORITY.—The Attorney General, or
at the direction of the Attorney General, any
officer or employee of the Department of
Justice may require by subpoena access to
any institution that is the subject of an in-
vestigation under this Act and to any docu-
ment, record, material, file, report, memo-
randum, policy, procedure, investigation,
video or audio recording, or quality assur-
ance report relating to any institution that
is the subject of an investigation under this
Act to determine whether there are condi-
tions which deprive persons residing in or
confined to the institution of any rights,
privileges, or immunities secured or pro-
tected by the Constitution or laws of the
United States.

“(b) ISSUANCE AND ENFORCEMENT OF SUB-
POENAS.—

before ‘‘Whoever
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‘(1) ISSUANCE.—Subpoenas issued under
this section—

‘“(A) shall bear the signature of the Attor-
ney General or any officer or employee of the
Department of Justice as designated by the
Attorney General; and

“(B) shall be served by any person or class
of persons designated by the Attorney Gen-
eral or a designated officer or employee for
that purpose.

‘“(2) ENFORCEMENT.—In the case of contu-
macy or failure to obey a subpoena issued
under this section, the United States district
court for the judicial district in which the
institution is located may issue an order re-
quiring compliance. Any failure to obey the
order of the court may be punished by the
court as a contempt that court.

‘‘(c) PROTECTION OF SUBPOENAED RECORDS
AND INFORMATION.—Any document, record,
material, file, report, memorandum, policy,
procedure, investigation, video or audio re-
cording, or quality assurance report or other
information obtained under a subpoena
issued under this section—

‘(1) may not be used for any purpose other
than to protect the rights, privileges, or im-
munities secured or protected by the Con-
stitution or laws of the United States of per-
sons who reside, have resided, or will reside
in an institution;

‘(2) may not be transmitted by or within
the Department of Justice for any purpose
other than to protect the rights, privileges,
or immunities secured or protected by the
Constitution or laws of the United States of
persons who reside, have resided, or will re-
side in an institution; and

‘“(3) shall be redacted, obscured, or other-
wise altered if used in any publicly available
manner so as to prevent the disclosure of
any personally identifiable information.”’.
SEC. 3632. DEVELOPMENT OF STANDARDS FOR

FINANCIAL AND ADMINISTRATIVE
TRANSACTIONS.

(a) ADDITIONAL TRANSACTION STANDARDS
AND OPERATING RULES.—

(1) DEVELOPMENT OF ADDITIONAL TRANS-
ACTION STANDARDS AND OPERATING RULES.—
Section 1173(a) of the Social Security Act (42
U.S.C. 1320d-2(a)), as amended by section
1104(b)(2), is amended—

(A) in paragraph (1)(B), by inserting before
the period the following: ‘‘, and subject to
the requirements under paragraph (5)’’; and

(B) by adding at the end the following new
paragraph:

¢“(6) CONSIDERATION OF STANDARDIZATION OF
ACTIVITIES AND ITEMS.—

‘‘(A) IN GENERAL.—For purposes of carrying
out paragraph (1)(B), the Secretary shall so-
licit, not later than January 1, 2012, and not
less than every 3 years thereafter, input
from entities described in subparagraph (B)
on—

‘(i) whether there could be greater uni-
formity in financial and administrative ac-
tivities and items, as determined appropriate
by the Secretary; and

‘“(ii) whether such activities should be con-
sidered financial and administrative trans-
actions (as described in paragraph (1)(B)) for
which the adoption of standards and oper-
ating rules would improve the operation of
the health care system and reduce adminis-
trative costs.

‘‘(B) SOLICITATION OF INPUT.—For purposes
of subparagraph (A), the Secretary shall seek
input from—

‘(i) the National Committee on Vital and
Health Statistics, the Health Information
Technology Policy Committee, and the
Health Information Technology Standards
Committee; and

‘“(ii) standard setting organizations and
stakeholders, as determined appropriate by
the Secretary.”.
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(b) ACTIVITIES AND ITEMS FOR INITIAL CON-
SIDERATION.—For purposes of section
1173(a)(5) of the Social Security Act, as added
by subsection (a), the Secretary of Health
and Human Services (in this section referred
to as the ‘‘Secretary’’) shall, not later than
January 1, 2012, seek input on activities and
items relating to the following areas:

(1) Whether the application process, in-
cluding the use of a uniform application
form, for enrollment of health care providers
by health plans could be made electronic and
standardized.

(2) Whether standards and operating rules
described in section 1173 of the Social Secu-
rity Act should apply to the health care
transactions of automobile insurance, work-
er’s compensation, and other programs or
persons not described in section 1172(a) of
such Act (42 U.S.C. 1320d-1(a)).

(3) Whether standardized forms could apply
to financial audits required by health plans,
Federal and State agencies (including State
auditors, the Office of the Inspector General
of the Department of Health and Human
Services, and the Centers for Medicare &
Medicaid Services), and other relevant enti-
ties as determined appropriate by the Sec-
retary.

(4) Whether there could be greater trans-
parency and consistency of methodologies
and processes used to establish claim edits
used by health plans (as described in section
1171(5) of the Social Security Act (42 U.S.C.
1320d(5))).

(5) Whether health plans should be required
to publish their timeliness of payment rules.

(¢) ICD CODING CROSSWALKS.—

(1) ICD-9 TO ICD-10 CROSSWALK.—The Sec-
retary shall task the ICD-9-CM Coordination
and Maintenance Committee to convene a
meeting, not later than January 1, 2011, to
receive input from appropriate stakeholders
(including health plans, health care pro-
viders, and clinicians) regarding the cross-
walk between the Ninth and Tenth Revisions
of the International Classification of Dis-
eases (ICD-9 and ICD-10, respectively) that is
posted on the website of the Centers for
Medicare & Medicaid Services, and make rec-
ommendations about appropriate revisions
to such crosswalk.

(2) REVISION OF CROSSWALK.—For purposes
of the crosswalk described in paragraph (1),
the Secretary shall make appropriate revi-
sions and post any such revised crosswalk on
the website of the Centers for Medicare &
Medicaid Services.

(3) USE OF REVISED CROSSWALK.—For pur-
poses of paragraph (2), any revised crosswalk
shall be treated as a code set for which a
standard has been adopted by the Secretary
for purposes of section 1173(c)(1)(B) of the So-
cial Security Act (42 U.S.C. 1320d-2(c)(1)(B)).

(4) SUBSEQUENT CROSSWALKS.—For subse-
quent revisions of the International Classi-
fication of Diseases that are adopted by the
Secretary as a standard code set under sec-
tion 1173(c) of the Social Security Act (42
U.S.C. 1320d-2(c)), the Secretary shall, after
consultation with the appropriate stake-
holders, post on the website of the Centers
for Medicare & Medicaid Services a cross-
walk between the previous and subsequent
version of the International Classification of
Diseases not later than the date of imple-
mentation of such subsequent revision.

SA 3120. Mr. CRAPO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DoDD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
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other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

Beginning on page 1997, strike line 1 and
all that follows through page 1998, line 12.

SA 3121. Mr. CRAPO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

Beginning on page 2045, strike line 1 and
all that follows through page 2046, line 24.

SA 3122. Mr. CRAPO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1998, strike lines 13 through 24.

SA 3123. Mr. CRAPO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

Beginning on page 2034, strike line 16 and
all that follows through page 2035, line 15.

SA 3124. Mr. CRAPO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

Beginning on page 2040, strike line 18 and
all that follows through page 2044, line 7.

SA 3125. Mr. CRAPO submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUcCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1999, strike lines 1 through 20.

SA 3126. Mr. CRAPO submitted an
amendment intended to be proposed to
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amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 2074, after line 25, insert the fol-
lowing:

SEC. 9024. EXEMPTION FROM TAXES, FEES, AND
PENALTIES.

(a) IN GENERAL.—No tax, fee, or penalty
imposed by this Act shall apply to any tax-
payer for any taxable year if, as determined
by the Secretary of the Treasury, such tax,
fee, or penalty would increase the rate of tax
imposed on such taxpayer under any provi-
sion of the Internal Revenue Code of 1986 or
any other applicable Federal law in effect on
the day before the date of the enactment of
this Act, as compared to the rate of tax im-
posed on such taxpayer under such provision
of law on December 31, 1999.

(b) NEW TAXPAYERS.—In the case of a tax-
payer that was not in existence on December
31, 1999, or that had no Federal tax liability
on such date, subsection (a) shall be applied
by substituting ‘‘December 31 of the first cal-
endar year after 1999 in which such taxpayer
had Federal tax liability greater than zero”
for “December 31, 1999”°.

SA 3127. Mr. MERKLEY (for himself
and Mrs. MURRAY) submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1382, between lines 10 and 11, insert
the following:

(c) ADVANCED TECHNOLOGY EDUCATION PRO-
GRAM FOR NURSING.—Title VIII of the Public
Health Service Act is amended by inserting
after section 831A (42 U.S.C. 296b), as added
by subsection (b), the following:

“SEC. 831B. ADVANCED TECHNOLOGY EDU-
CATION PROGRAM FOR NURSING.

‘“(a) IN GENERAL.—The Secretary, acting
through the Administrator of the Health Re-
sources and Services Administration, shall
establish a grant program to assist consortia
in advancing nursing education and the ca-
reer ladder.

‘‘(b) PROGRAM DESIGN.—The grant program
established under subsection (a) shall—

‘(1) be designed to strengthen and expand
the nursing career ladder, particularly with
regard to innovative programs that encour-
age registered nurses to pursue advanced de-
grees in nursing, with an emphasis on inte-
grating innovative technology into nursing
education programs; and

‘“(2) place emphasis on the needs of non-
traditional students and underserved groups.

‘‘(c) APPLICATIONS.—An application for a
grant under subsection (a) shall be sub-
mitted—

‘(1) by a two-year educational institution
on behalf of the consortia seeking the grant;
and

‘(2) at such time, in such manner, and con-
taining such information as the Secretary
may require.

“(d) ADVANCED TECHNOLOGY EDUCATION
PROJECTS IN NURSING.—Funds made available
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through a grant under subsection (a) shall be
used to support nursing education projects,
to enhance nursing education programs, and
to assist students in transferring academic
credit from a two-year educational institu-
tion to an advanced degree program in nurs-
ing through activities such as—

‘(1) alignment and enhancement of cur-
riculum to ensure that academic -credit
earned at a two-year educational institu-
tions can be transferred to baccalaureate or
graduate degree programs in nursing;

‘(2) establishment of innovative partner-
ships and articulation agreements to facili-
tate the transfer by students of academic
credit from a two-year educational institu-
tion to an advanced degree program in nurs-
ing;

‘“(3) the purchase or lease of state-of-the-
art technologies essential in developing in-
novative nursing education programs and in
preparing nursing students to use current
and future health technologies, such as sim-
ulation and visualization tools and tele-
health;

‘“(4) the acquisition of technical support
necessary for developing innovative nursing
curriculum and advanced technology train-
ing capabilities among nursing faculty;

‘() professional development and training
of nursing faculty, both full- and part-time,
in the nursing profession;

‘‘(6) development and dissemination of ex-
emplary curricula and instructional mate-
rials in nursing;

“(7) development and implementation of
innovative workshops, mentoring activities,
and professional development activities for
nursing students, registered nurses, and
nursing faculty to encourage education ad-
vancement and retention in a nursing career;
and

‘‘(8) development and implementing intern-
ship programs for nurses or nursing students
to encourage mentoring.

‘‘(e) DEFINITION.—In this section—

‘(1) the term ‘consortia’ means a collabo-
ration that—

‘“(A) shall include a two-year educational
institution in partnership with a four-year
college or university; and

‘(B) may include one or more of the fol-
lowing: another two-year or four-year col-
lege or university, a school of nursing, the
private sector, a State or local government,
a State workforce investment board, a local
workforce investment board, a community-
based allied health program, a health profes-
sions school, a teaching hospital, a graduate
medical education program, an academic
health center, and any other appropriate
public or private non-profit entity;
in order to inform and improve nursing edu-
cation programs;

‘(2) the term ‘four-year educational insti-
tution’ means a department, division, or
other administrative unit in a college or uni-
versity which provides primarily or exclu-
sively an accredited program in professional
nursing and related subjects leading to the
degree of bachelor of arts, bachelor of
science, bachelor of nursing, or to an equiva-
lent degree, or to a graduate degree in nurs-
ing, or to an equivalent degree, and includ-
ing advanced training related to such pro-
gram of education provided by such school;

‘(3) the term ‘local workforce investment
board’ refers to a local workforce investment
board established under section 117 of the
Workforce Investment Act of 1998 (29 U.S.C.
2832);

‘‘(4) the term ‘State workforce investment
board’ refers to a State workforce invest-
ment board established under section 111 of
the Workforce Investment Act of 1998 (29
U.S.C. 2821); and

‘“(5) the term ‘two-year educational insti-
tution’ means a department, division, or
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other administrative unit in a junior or com-
munity college which provides primarily or
exclusively a two-year accredited nursing
program leading to an associate degree in
nursing or an equivalent degree, but only if
such program, or such unit or college, is ac-
credited.

‘(f) FUNDING.—There are authorized to be
appropriated to award grants under this sec-
tion, $12,000,000 for fiscal year 2010 and such
sums as may be necessary for each of fiscal
years 2011 through 2015.”.

SA 3128. Mr. KOHL submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUcCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 921, between lines 20 and 21, insert
the following:

SEC. 3210. EXPANSION OF 340B PROGRAM COV-
ERED ENTITIES AND RECEIPT BY
CERTAIN PACE PROGRAMS AND
SNPS OF PERCENTAGE OF SAVINGS
FROM PARTICIPATION IN 340B PRO-
GRAM.

(a) EXPANSION OF 340B PROGRAM COVERED
ENTITIES.—Section 340B(a)(4) of the Public
Health Service Act (42 U.S.C. 256b(a)(4)), as
amended by section 7101, is further amended
by adding at the end the following:

‘(P) An entity that is—

‘(i) a PACE program under section 1894 of
the Social Security Act; or

‘“(ii) a specialized MA plan for special
needs individuals described in section
1859(b)(6)(B)(ii) of such Act, all or nearly all
of whom are nursing home certifiable, that is
fully integrated with capitated contracts
with States for Medicaid benefits.”.

(b) RECEIPT BY CERTAIN PACE PROGRAMS
AND SNPS OF PERCENTAGE OF SAVINGS FrROM
PARTICIPATION IN 340B PROGRAM.—

(1) PACE PROGRAMS.—Section 1894 of the
Social Security Act (42 U.S.C. 1395eee), as
amended by section 3201(i), is further amend-
ed—

(A) by redesignating subsections (i) and (j)
as subsections (j) and (k), respectively; and

(B) by inserting after subsection (h) the
following new subsection:

‘(i) RECEIPT BY CERTAIN PACE PROGRAMS
OF PERCENTAGE OF SAVINGS FROM PARTICIPA-
TION IN 340B PROGRAM.—

‘(1) IN GENERAL.—An applicable PACE pro-
gram is eligible to receive from the Sec-
retary an amount equal to 10 percent of the
estimated savings to the program under this
title as a result of participation in the pro-
gram under section 340B of the Public Health
Service Act (as determined by the Sec-
retary).

‘“(2) APPLICABLE PACE PROGRAM DEFINED.—
For purposes of paragraph (1), the term ‘ap-
plicable PACE program’ means a PACE pro-
gram that—

““(A) is participating in the program under
section 340B of the Public Health Service
Act;

‘(B) submits to the Secretary an applica-
tion in such form and manner, and con-
taining such information, as the Secretary
may specify; and

‘“(C) has in effect a plan approved by the
Secretary for the use of any amounts re-
ceived by the program or plan under para-
graph (1) to provide enhanced formulary cov-
erage, medication management, or disease
management to enrollees.”.
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(2) SNPS.—Section 1859 of the Social Secu-
rity Act (42 U.S.C. 1395w-28), as amended by
section 3208, is further amended by adding at
the end the following new subsection:

“(h) RECEIPT BY CERTAIN SNPs OF PER-
CENTAGE OF SAVINGS FROM PARTICIPATION IN
340B PROGRAM.—

(1) IN GENERAL.—AnN applicable specialized
MA plan for specialized needs individuals is
eligible to receive from the Secretary an
amount equal to 10 percent of the estimated
savings to the program under this title as a
result of participation in the program under
section 340B of the Public Health Service Act
(as determined by the Secretary).

‘“(2) APPLICABLE SPECIALIZED MA PLAN FOR
SPECIAL NEEDS INDIVIDUALS DEFINED.—For
purposes of paragraph (1), the term ‘applica-
ble specialized MA plan for special needs in-
dividuals’ means a specialized MA plan for
special needs individuals described in sub-
section (b)(6)(B)(ii), all or nearly all of whom
are nursing home certifiable, that is fully in-
tegrated with capitated contracts with
States for Medicaid benefits that—

““(A) is participating in the program under
section 340B of the Public Health Service
Act;

‘(B) submits to the Secretary an applica-
tion in such form and manner, and con-
taining such information, as the Secretary
may specify; and

‘(C) has in effect a plan approved by the
Secretary for the use of any amounts re-
ceived by the program or plan under para-
graph (1) to provide enhanced formulary cov-
erage, medication management, or disease
management to enrollees.”’.

(c) DEVELOPMENT OF NEW PROGRAM.—The
Secretary of Health and Human Services
may develop and implement a program
whereby such Secretary enters into an agree-
ment with manufacturers that participate in
the program under section 340B of the Public
Health Service Act (42 U.S.C. 256b) under
which enrollees in PACE programs under
section 1894 of the Social Security Act (42
U.S.C. 1395eee) and specialized MA plans for
special needs individuals described in section
1859(b)(6)(B)(ii) of such Act (42 U.S.C. 1395w-
28) may receive covered drugs (as defined
under such section 340B) from pharmacies se-
lected by the PACE program or specialized
MA plan, including local pharmacies.

SA 3129. Mrs. MURRAY submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1411, between lines 5 and 6, insert
the following:

SEC. 5316. SECONDARY SCHOOL HEALTH
SCIENCES TRAINING PROGRAM.

(a) PROGRAM AUTHORIZED.—

(1) IN GENERAL.—The Secretary is author-
ized to establish a health sciences training
program consisting of awarding grants, on a
competitive basis, to eligible recipients to
enable the eligible recipients to prepare sec-
ondary school students for careers in health
professions.

(2) CONSULTATION AND COLLABORATION.—
The Secretary of Education shall—

(A) consult with the Secretary of Health
and Human Services and the Secretary of
Labor prior to the issuance of a solicitation
for grant applications under this section; and
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(B) specifically collaborate with the Sec-
retary of Health and Human Services to co-
ordinate the program under this section with
any programs administered by the Health
Resources and Services Administration that
create a pipeline of professionals for the
health care workforce.

(b) DEVELOPMENT AND IMPLEMENTATION OF
HEALTH SCIENCES PROGRAMS OF STUDY.—An
eligible recipient receiving a grant under
this section shall use grant funds—

(1) to implement a secondary school health
sciences program of study that—

(A) meets the requirements for a career
and technical program of study under sec-
tion 122(c)(1)(A) of the Carl D. Perkins Career
and Technical Education Act of 2006 (20
U.S.C. 2342(c)(1)(A));

(B) is aligned with—

(i) the career and technical programs of
study supported by the State in which the el-
igible recipient is located, in accordance
with the State’s plan under section 122(c) of
such Act (20 U.S.C. 2342(c)); and

(ii) any technical standards required for
State licensure in a health profession; and

(C) prepares students for—

(i) a postsecondary certificate, credential,
or accredited associate’s or baccalaureate
degree program in the health profession; or

(ii) an accredited baccalaureate degree pro-
gram in an academic major related to the
health profession; and

(2) to increase the interest of secondary
school students in applying to, and enrolling
in, programs described in clause (i) or (ii) of
paragraph (1)(C), including through—

(A) work-study programs;

(B) pre-apprenticeship programs;

(C) programs to increase awareness of ca-
reers in health professions; or

(D) other activities to increase such inter-
est.

(c) ELIGIBILITY.—To be eligible for a grant
under this section, an eligible recipient
shall—

(1) provide assurances that activities under
the grant will be carried out in partnership
with—

(A) an accredited health professions school
or program at the postsecondary level; and

(B) a public or private nonprofit hospital
or public or private nonprofit entity with a
focus on health sciences or health profes-
sions; and

(2) provide an explanation of how activities
under the grant are consistent with the
State plan and local plan being implemented
under sections 122 and 134, respectively, of
the Carl D. Perkins Career and Technical
Education Act of 2006 (20 U.S.C. 2342, 2354),
for the area to be served by the grant.

(d) PREFERENCE.—In awarding grants under
this section, the Secretary shall give pref-
erence to an eligible recipient that has a
demonstrated record of not less than one of
the following:

(1) Graduating, or collaborating with an el-
igible recipient that graduates, a high or sig-
nificantly improved percentage of students
who have exhibited mastery in secondary
school State science standards.

(2) Graduating students from disadvan-
taged backgrounds, including racial and eth-
nic minorities who are underrepresented in—

(A) the programs described in clause (i) or
(ii) of subsection (b)(1)(C); or

(B) the health professions.

(e) REPORT.—The Secretary shall submit to
Congress an annual report on the program
carried out under this section.

(f) DEFINITIONS.—In this section:

(1) ELIGIBLE RECIPIENT.—The term ‘‘eligible
recipient’> means an eligible recipient de-
scribed in section 3(14)(A) of the Carl D. Per-
kins Career and Technical Education Act of
2006 (20 U.S.C. 2302(14)(A)).
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(2) HEALTH CARE WORKFORCE.—The term
‘“‘health care workforce’’ has the meaning
given the term in section 5101(i).

(3) HEALTH PROFESSION.—The term ‘‘health
profession” means the profession of a mem-
ber of the health care workforce.

(4) LOCAL EDUCATIONAL AGENCY.—The term
‘‘local educational agency’ has the meaning
given the term in section 9101 of the Elemen-
tary and Secondary Education Act of 1965 (20
U.S.C. 7801).

(b) SECONDARY SCHOOL.—The term
ondary school”—

(A) means a secondary school, as defined in
section 9101 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 7801);
and

(B) includes a middle school.

(6) SECRETARY.—The term ‘‘Secretary”
means the Secretary of Education, except as
otherwise specified.

(g) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this section such sums as may be
necessary for each of the fiscal years 2011
through 2015.

SA 3130. Mr. JOHANNS submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 245, between lines 14 and 15, and
insert the following:

(B) SPECIAL RULE FOR LOW-INCOME ADULTS
NOT ELIGIBLE FOR MEDICAID.—If a taxpayer is
an individual who, but for the application of
section 1902(k)(2) of the Social Security Act,
a State would be required under subclause
(VIII) of subsection (a)(10)(A)(i) to provide
medical assistance to under the State Med-
icaid plan, the taxpayer shall—

(i) for purposes of the credit under this sec-
tion, be treated as an applicable taxpayer
and the applicable percentage with respect
to such taxpayer shall be 2.0 percent; and

(ii) for purposes of reduced cost-sharing
under section 1402 of the Patient Protection
and Affordable Care Act, shall be treated as
having household income of more than 100
percent but less than 150 percent of the pov-
erty line (as so defined) applicable to a fam-
ily of the size involved.

On page 398, between lines 9 and 10, insert
the following:

(B) SPECIAL RULES FOR STATES WITH A BUDG-
ET DEFICIT OR AT RISK OF HAVING TO RAISE
TAXES OR BEING UNABLE TO DELIVER ESSEN-
TIAL STATE FUNCTIONS.—Section 1902(k) of
such Act (42 U.S.C. 139%6a(k)), as added by
subparagraph (A), is amended by adding at
the end the following:

‘“(2) If a State submits a certification to
the Secretary in 2013 that in 2014, complying
with the requirement under subclause (VIII)
of subsection (a)(10)(A)(i) to provide medical
assistance to individuals described in that
subclause would cause the State to have a
budget deficit, or require the State to raise
taxes, or reduce or eliminate spending for
education, transportation, law enforcement
or other essential State functions, then, in
the case of individuals described in the sub-
clause who have attained 19 years of age, the
State only shall be required to provide med-
ical assistance under that subclause to those
individuals with income (as determined
under subsection (e)(14)) that does not exceed
75 percent of the poverty line (as defined in

‘‘sec-
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section 2110(c)(b)) applicable to a family of
the size involved.”.

SA 3131. Mr. KOHL (for himself and
Mr. DURBIN) submitted an amendment
intended to be proposed to amendment
SA 2786 proposed by Mr. REID (for him-
self, Mr. BAUcUS, Mr. DopD, and Mr.
HARKIN) to the bill H.R. 3590, to amend
the Internal Revenue Code of 1986 to
modify the first-time homebuyers cred-
it in the case of members of the Armed
Forces and certain other Federal em-
ployees, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the appropriate place, insert the fol-
lowing:

TITLE  —PROHIBITION ON DATA
MINING
SEC. 01. PURPOSE.

(a) IN GENERAL.—It is the purpose of this
title to—

(1) safeguard the confidentiality of pre-
scribing information;

(2) protect the integrity of the doctor-pa-
tient relationship;

(3) maintain the integrity and public trust
in the medical profession;

(4) combat vexatious and harassing sales
practices;

(5) restrain undue influence exerted by
pharmaceutical industry marketing rep-
resentatives over prescribing decisions; and

(6) improve the quality and lower the cost
of health care.

(b) RULE OF CONSTRUCTION.—Nothing in
this title shall be construed to regulate the
monitoring of prescribing practices for uses
other than marketing (such as quality con-
trol, research unrelated to marketing, or use
by governments or other entities not in the
business of selling health care products).

SEC. 02. DEFINITIONS.

In this title:

(1) BONA FIDE CLINICAL TRIAL.—The term
“bona fide clinical trial’’ means any research
project that—

(A) prospectively assigns human subjects
to intervention and comparison groups to
study the cause and effect relationship be-
tween a medical intervention and a health
outcome;

(B) has received approval from an appro-
priate Institutional Review Board; and

©) has been registered at
ClinicalTrials.Gov prior to commencement.

(2) COMPANY MAKING OR SELLING PRESCRIBED
PRODUCTS.—The term ‘‘company making or
selling prescribed products’” means a phar-
macy, a pharmacy benefit manager, a phar-
maceutical manufacturer, pharmaceutical
wholesaler, or any other entity whose pri-
mary purpose is the marketing of pharma-
ceutical product for financial gain. Such
term does not include health plans, health
care providers, or State or Federal public
health programs and research organizations.

(3) INDIVIDUAL IDENTIFYING INFORMATION.—
The term ‘‘individual identifying informa-
tion” means information that directly or in-
directly identifies a prescriber or a patient,
where the information is derived from or re-
lates to a prescription for any prescribed
product.

(4) HEALTH CARE PROVIDER.—The term
‘“‘health care provider’ means a provider of
services (as defined in section 1861(u) of the
Act, 42 U.S.C. 1395x(u)), a provider of medical
or health services (as defined in section
1861(s) of the Act, 42 U.S.C. 1395x(s)), and any
other person or organization who furnishes,
bills, or is paid for health care in the normal
course of business.

(5) HEALTH PLAN.—
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(A) IN GENERAL.—The term ‘‘health plan”
means an individual or group plan that pro-
vides, or pays the cost of, medical care (as
defined in section 2791(a)(2) of the Public
Health Service Act (42 U.S.C. 300gg-91(a)(2))).
Such term includes the following (singly or
in combination):

(i) A group health plan, as defined in sec-
tion 2791 of the Public Health Service Act (42
U.S.C. 300gg-91).

(ii) A health insurance issuer, as defined in
section 2791 of the Public Health Service Act
(42 U.S.C. 300gg-91).

(iii) A health maintenance organization, as
defined in section 2791 of the Public Health
Service Act (42 U.S.C. 300gg-91).

(iv) Part A or part B of the Medicare pro-
gram under title XVIII of the Social Secu-
rity Act (42 U.S.C. 139 et seq.).

(v) The Medicaid program under title XIX
of the Act, 42 U.S.C. 1396, et seq.

(vi) An issuer of a Medicare supplemental
policy (as defined in section 1882(g)(1) of the
Act, 42 U.S.C. 1395ss(g2)(1))).

(vii) An issuer of a long-term care policy,
excluding a nursing home fixed-indemnity
policy.

(viii) An employee welfare benefit plan or
any other arrangement that is established or
maintained for the purpose of offering or
providing health benefits to the employees of
two or more employers.

(ix) The health care program for active
military personnel under title 10, United
States Code.

(x) The veterans health care program
under chapter 17 of title 38, United States
Code.

(xi) The Civilian Health and Medical Pro-
gram of the Uniformed Services (CHAMPUS)
(as defined in section 1072(4) of title 10,
United States Code).

(xii) The Indian Health Service program
under the Indian Health Care Improvement
Act (25 U.S.C. 1601, et seq).

(xiii) The Federal Employees Health Bene-
fits Program under chapter 89 of title 5,
United States Code.

(xiv) An approved State child health plan
under title XXI of the Social Security Act,
providing benefits for child health assistance
that meet the requirements of section 2103 of
such Act (42 U.S.C. 1397, et seq).

(xv) The Medicare+Choice program under
Part C of title XVIII of the Social Security
Act (42 U.S.C. 1395w-21 et seq.).

(xvi) A high risk pool that is a mechanism
established under State law to provide
health insurance coverage or comparable
coverage to eligible individuals.

(xvii) Any other individual or group plan,
or combination of individual or group plans,
that provides or pays for the cost of medical
care (as defined in section 2791(a)(2) of the
Public Health Service Act (42 U.S.C. 300gg-
91(a)(2))).

(B) LIMITATION.—Such terms shall not in-
clude the following:

(i) Any policy, plan, or program to the ex-
tent that it provides, or pays for the cost of,
excepted benefits that are listed in section
2791(c)(1) of the Public Health Service Act (42
U.S.C. 300gg-91(c)(1)).

(ii) A government-funded program (other
than a program listed in clauses (i) through
(xvi) of subparagraph (A)—

(I) whose principal purpose is other than
providing, or paying the cost of, health care;
or

(IT) whose principal activity is—

(aa) the direct provision of health care to
persons; or

(bb) the making of grants to fund the di-
rect provision of health care to persons.

(6) MARKETING.—The term ‘‘marketing”’
means any activity advertising, promoting,
or selling a prescribed product for commer-
cial gain, including—
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(A) identifying individuals to receive a
message promoting use of a particular prod-
uct;

(B) identifying individuals to receive any
form of gift, product sample, consultancy, or
any other item, service, compensation or
employment of value;

(C) planning the substance of a sales rep-
resentative visit or communication or the
substance of an advertisement or other pro-
motional message or document; or

(D) evaluating or compensating sales rep-
resentatives.

(7) PERSON.—The term ‘‘person’ means a
natural person, trust or estate, partnership,
corporation, professional association or cor-
poration, or other entity, public or private.

(8) PHARMACY.—The term ‘‘pharmacy”’
means any person licensed under State or
Federal law to dispense prescribed products.

(9) PRESCRIBED PRODUCT.—The term ‘‘pre-
scribed product’ includes a biological prod-
uct as defined in section 351 of the Public
Health Service Act (42 U.S.C. 262) and a de-
vice or a drug as defined in section 201 of the
Federal Food, Drug and Cosmetic Act (21
U.S.C. 321).

(10) REGULATED RECORD.—The term ‘‘regu-
lated record” means information or docu-
mentation from a prescription.

SEC. 03. PRIVACY PROTECTIONS.

(a) PROHIBITION.—NO company or person in
possession of regulated records, or their
agents, or those acting on their behalf shall
knowingly disclose, sell, or use regulated
records containing individual identifying in-
formation for marketing a prescribed prod-
uct.

(b) PERMITTED TRANSFERS.—A regulated
record containing individual identifying in-
formation may be transferred to another en-
tity, including to another branch or sub-
sidiary of the same entity, only if the trans-
fer provides satisfactory assurance that the
recipient will safeguard the records from
being disclosed or used for a marketing pur-
pose prohibited under this section.

(c) PERMITTED USES.—

(1) IN GENERAL.—Regulated records con-
taining individual identifying information
may be disclosed, sold, transferred, ex-
changed, or used for any purpose other than
marketing a prescribed product, including—

(A) to fill a valid prescription, including
communication by a pharmacist about pa-
tient safety or generic substitution, or in re-
sponse to patient or physician questions
about a medication, as well as any transfer
necessary for billing or pharmacy reimburse-
ment;

(B) to conduct of a bona fide clinical trial;

(C) to disseminate safety warnings, label-
ing changes, risk evaluation and mitigation
strategies (REMS) compliance communica-
tions, or to facilitate adverse event report-
ing, or to otherwise implement a REMS;

(D) for the purposes of academic detailing
or public health communications;

(E) for the administration of a patient’s
health insurance or benefits plan, including
determining compliance with the terms of
coverage or medical necessity; or

(F) to comply with existing State or Fed-
eral law.

(2) RULES OF CONSTRUCTION.—This section
shall not be construed to—

(A) prohibit any communication between a
health care provider and patients under his
or her care, or any communication between
health care providers for the purpose of pa-
tient care;

(B) prohibit the use of data by a health
plan or a pharmacy benefit manager where
such plan or manager is acting in the fidu-
ciary interest of such organizations, for pur-
poses of planning, conducting, or evaluating
formulary compliance or quality assurance
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program based on evidence based prescribing
or cost-containment goals;

(C) prohibit conduct that involves the col-
lection, use, transfer, or sale of regulated
records for marketing purposes if—

(i) the data involved does not contain indi-
vidually identifying information; and

(ii) there is no reasonable basis to believe
that the data can be used to obtain individ-
ually identifying information; and

(D) prevent any person from disclosing reg-
ulated records to the identified individual as
long as the information does not include pro-
tected information pertaining to any other
person.

(d) REGULATIONS.—The Attorney General
may promulgate regulations as necessary to
implement this title.

(e) ENFORCEMENT.—AnNy person who know-
ingly fails to comply with the requirements
of this title, or regulations promulgated pur-
suant to this title, by using or disclosing
regulated records in a manner not authorized
by this title, or regulations, shall be subject
to an civil penalty of at least $10,000, and not
more than $50,000, per violation, as assessed
by the Attorney General. Each disclosure of
a regulated record shall constitute a viola-
tion of this title. The Attorney General shall
take necessary action to enforce the pay-
ment of penalties assessed under this sec-
tion.

SEC. 04. SEVERABILITY.

If any provision of this title, or its applica-
tion to any person or circumstance, is held
invalid, the remainder of this title, or the
application of the provision, to other persons
or circumstances shall not be affected.

SEC. 05. NO EFFECT ON TRUTHFUL SPEECH TO
- DOCTORS OR PATIENTS.

Nothing in this title shall be construed to
regulate the content, time, place, or manner
of any discussion between a prescriber and
their patient, or a prescriber and any person
representing a prescription drug manufac-
turer.

SA 3132. Mrs. MCCASKILL submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 40, between lines 21 and 22, insert
the following:

SEC. 1003A. STUDY TO PROVIDE HEALTH CARE
INFLATION TRANSPARENCY AND AC-
COUNTABILITY.

(a) FINDINGS.—Congress
lowing:

(1) Manufacturers of drugs have increased
wholesale prices of brand-name drugs by ap-
proximately 9 percent in the period from 2008
to 2009, while all other sectors of the econ-
omy experienced a 1.3 percent decline in such
period.

(2) Insurance brokers and benefits consult-
ants predict that the small business clients
of such brokers and consultants will experi-
ence an increase in premiums by an average
of approximately 15 percent for 2010, which is
double the rate of such increase that oc-
curred for 2009.

(b) DEFINITIONS.—In this section:

(1) HEALTH CARE SECTOR.—The term
“‘health care sector” includes manufacturers
of drugs, manufacturers of devices, hospitals,
insurance companies, laboratories, and
health care providers that are affected by
this Act (and the amendments made by this
Act).

finds the fol-
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(2) HEALTH INSURANCE ISSUER.—The term
“health insurance issuer’” means those
health insurance issuers subject to section
2794(a) of the Public Health Service Act (as
added by section 1003)

(3) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.

(c) ANNUAL STUDY.—

(1) IN GENERAL.—The Secretary, in coordi-
nation with the Attorney General and the
Chairman of the Federal Trade Commission,
shall, on an annual basis, collect and study
data on pricing in the health care sector.
Such data shall include the information pro-
vided to the Secretary under section
2794(b)(1)(A) of the Public Health Service Act
(as added by section 1003).

(2) INITIAL STUDY.—The initial such study
shall be for the 1l-year period beginning on
July 1, 2009, and ending on the date of the
first report under subsection (e).

(3) SUBSEQUENT STUDIES.—Each subsequent
study shall be for the 1-year period following
the date of the preceding report under sub-
section (e).

(d) COLLECTION OF DATA.—Health insurance
issuers and entities operating within the
health care sector shall provide to the Sec-
retary information on price, demographics,
and any other variable or factor the Sec-
retary may deem necessary to determine if
premiums, retail or wholesale prices, or
other costs are being increased unreason-
ably, including information about the actu-
arial value of the plans of the issuer and the
medical loss ratio of such plans.

(e) REPORTS.—

(1) IN GENERAL.—Based on the annual study
conducted under subsection (c), the Sec-
retary, in coordination with the Attorney
General and the Chairman of the Federal
Trade Commission, shall publish an annual
report on the excess price inflation in the
health care sector that occurred during the
period described in such subsection.

(2) EXCESS PRICE INFLATION.—For purposes
of the report, the term ‘‘excess price infla-
tion” shall be defined by the Secretary, in
consultation with the Attorney General, the
Director of the Congressional Budget Office,
and other Government experts and econo-
mists as the Secretary determines appro-
priate.

(f) EFFECT OF STUDY AND REPORTS.—

(1) REIMBURSEMENT RATES.—The results of
the study and report under this section shall
be taken into account—

(A) when reimbursement rates for Federal
health programs are established for the
years following such report; and

(B) by States, when making recommenda-
tions under section 2974(b)(1)(B) of the Public
Health Service Act (as added by section
1003).

(2) REBATES.—

(A) HEALTH INSURANCE ISSUERS.—Based on
a study conducted under subsection (c), if in-
surance premiums of a health insurance
issuer are determined by the Secretary, in
coordination with the Attorney General and
the Chairman of the Federal Trade Commis-
sion, to meet the definition of excess price
inflation, such issuer shall provide to each
enrollee of such issuer a rebate. The amount
of the rebate shall be calculated using the
formula described under section 2718(b) of
the Public Health Service Act (as added by
section 1001), except for the amount of the
excess price inflation shall be substituted for
the amount of the premium revenues.

(B) HEALTH CARE SECTOR ENTITIES.—Based
on a study conducted under subsection (c), if
the Secretary determines, in coordination
with the Attorney General and the Chairman
of the Federal Trade Commission, that an
entity within the health care sector has in-
creased price of goods or services related to
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such entity’s participation in the health care
sector, such as drugs or devices, sufficient to
meet the definition of excess price inflation,
then such entity shall pay to the Treasury
the amount of the excess price inflation for
the purpose of deficit reduction.

(3) APPEAL OF DETERMINATION.—The Sec-
retary shall establish an effective appeals
process under which a health insurance
issuer or health care entity within the
health care sector may appeal the deter-
mination of excess price inflation described
in paragraph (2). In making an appeals deter-
mination, the Secretary may consult with
the Attorney General, the Chairman of the
Federal Trade Commission, the Director of
the Congressional Budget Office, and other
Government experts and economists as the
Secretary determines appropriate.

(g) PUBLIC AVAILABILITY.—The Secretary
shall make each report under subsection (e),
and the supporting data describing excess
price inflation in the health care sector,
available to the public.

SA 3133. Mr. WICKER submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUcCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 2074, after line 25, add the fol-
lowing:

TITLE X—ADDITIONAL PROVISIONS

Subtitle A—Physician Payment Update
Commission
SEC. 10001. SHORT TITLE.

This subtitle may be cited as the ‘“‘Physi-
cian Payment Update Commission Act’’.

SEC. 10002. ESTABLISHMENT OF PHYSICIAN PAY-
MENT UPDATE COMMISSION.

(a) MEDICARE PHYSICIAN FEE SCHEDULE UP-
DATE AND SUNSET OF MEDICARE SUSTAINABLE
GROWTH RATE FORMULA.—

(1) UPDATE FOR 2010 AND 2011.—Section
1848(d)(10) of the Social Security Act (42
U.S.C. 1395w—4(d)(10)), as added by section
3101, is amended to read as follows:

€“(10) UPDATE FOR 2010 AND 2011.—

‘“(A) IN GENERAL.—The update to the single
conversion factor established in paragraph
(1)(C) for 2010 and 2011 shall be 0 percent.

‘“(B) NO EFFECT ON COMPUTATION OF CON-
VERSION FACTOR FOR 2012 AND SUBSEQUENT
YEARS.—The conversion factor under this
subsection shall be computed under para-
graph (1)(A) for 2012 and subsequent years as
if subparagraph (A) had never applied.”.

(2) SUNSET OF MEDICARE SUSTAINABLE
GROWTH RATE FORMULA.—Effective January 1,
2012, subsection (f) of section 1848 of the So-
cial Security Act (42 U.S.C. 1395w-4) is re-
pealed.

(b) ESTABLISHMENT OF PHYSICIAN PAYMENT
UPDATE COMMISSION.—

(1) IN GENERAL.—There is established a
commission to be known as the ‘““Physician
Payment Update Commission” (referred to
in this section as the ‘“‘Commission’’).

(2) MEMBERSHIP.—

(A) COMPOSITION.—The Commission shall
be composed of 17 members appointed by the
Comptroller General of the United States,
upon the recommendation of the majority
and minority leaders of the Senate and the
Speaker and minority leader of the House of
Representatives.

(B) DATE OF APPOINTMENTS.—Members of
the Commission shall be appointed not later
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than 2 months after the date of enactment of
this Act.

(3) QUALIFICATIONS.—

(A) IN GENERAL.—The membership of the
Commission shall include individuals with
national recognition for their expertise in
health finance and economics, actuarial
science, integrated delivery systems,
allopathic and osteopathic medicine and
other areas of health services, and other re-
lated fields, who provide a mix of different
professionals, broad geographic representa-
tion, and a balance between urban and rural
representatives.

(B) INCLUSION.—The members of the Com-
mission shall include (but not be limited to)
physicians and other health professionals,
employers, third-party payers, individuals
skilled in the conduct and interpretation of
biomedical, health services, and health eco-
nomics research and technology assessment.
Such membership shall also include rep-
resentatives of consumers and the elderly.

(C) MAJORITY PHYSICIANS AND OTHER
HEALTH PROFESSIONALS.—Individuals who are
physicians or other health professionals
shall constitute a majority of the member-
ship of the Commission.

(4) TERM; VACANCIES.—

(A) TERM.—A member shall be appointed
for the life of the Commission.

(B) VACANCIES.—A vacancy on the Commis-
sion—

(i) shall not affect the powers of the Com-
mission; and

(ii) shall be filled in the same manner as
the original appointment was made.

(56) MEETINGS.—The Commission shall meet
at the call of the Chairperson.

(6) QUORUM.—A majority of the members of
the Commission shall constitute a quorum,
but a lesser number of members may hold
hearings.

(7) CHAIRPERSON.—The Comptroller Gen-
eral shall designate a member of the Com-
mission, at the time of the appointment of
the member, as Chairperson.

(c) DUTIES.—

(1) STuDY.—The Commission shall conduct
a study of all matters relating to payment
rates under the Medicare physician fee
schedule under section 1848 of the Social Se-
curity Act (42 U.S.C. 1395w—4).

(2) RECOMMENDATIONS.—The Commission
shall develop recommendations on the estab-
lishment of a new physician payment system
under the Medicare program that would ap-
propriately reimburse physicians by keeping
pace with increases in medical practice costs
and providing stable, positive Medicare up-
dates.

(3) REPORT.—Not later than December 1,
2010, the Commission shall submit to the ap-
propriate Committees of Congress and the
Medicare Payment Advisory Commission—

(A) a detailed statement of the findings
and conclusions of the Commission;

(B) the recommendations of the Commis-
sion for such legislation and administrative
actions as the Commission considers appro-
priate (including proposed legislative lan-
guage to carry out such recommendations);
and

(C) a long-term CBO cost estimate regard-
ing such recommendations (as described
under subsection (i)).

(d) POWERS.—

(1) HEARINGS.—The Commission may hold
such hearings, meet and act at such times
and places, take such testimony, and receive
such evidence as the Commission considers
advisable to carry out this section.

(2) INFORMATION FROM FEDERAL AGENCIES.—

(A) IN GENERAL.—The Commission may se-
cure directly from a Federal agency such in-
formation as the Commission considers nec-
essary to carry out this section.
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(B) PROVISION OF INFORMATION.—On request
of the Chairperson of the Commission, the
head of the agency shall provide the informa-
tion to the Commission.

(3) POSTAL SERVICES.—The Commission
may use the United States mails in the same
manner and under the same conditions as
other agencies of the Federal Government.

(e) COMMISSION PERSONNEL MATTERS.—

(1) COMPENSATION OF MEMBERS.—

(A) IN GENERAL.—Members of the Commis-
sion shall serve without compensation in ad-
dition to the compensation received for the
services of the member as an officer or em-
ployee of the Federal Government.

(B) TRAVEL EXPENSES.—A member of the
Commission shall be allowed travel expenses,
including per diem in lieu of subsistence, at
rates authorized for an employee of an agen-
cy under subchapter I of chapter 57 of title 5,
United States Code, while away from the
home or regular place of business of the
member in the performance of the duties of
the Commission.

(2) STAFF AND SUPPORT SERVICES.—

(A) EXECUTIVE DIRECTOR.—The Chairperson
shall appoint an executive director of the
Commission.

(B) STAFF.—With the approval of the Com-
mission, the executive director may appoint
such personnel as the executive director con-
siders appropriate.

(C) APPLICABILITY OF CIVIL SERVICE LAWS.—
The staff of the Commission shall be ap-
pointed without regard to the provisions of
title 5, United States Code, governing ap-
pointments in the competitive service, and
shall be paid without regard to the provi-
sions of chapter 51 and subchapter III of
chapter 53 of such title (relating to classi-
fication and General Schedule pay rates).

(D) EXPERTS AND CONSULTANTS.—With the
approval of the Commission, the executive
director may procure temporary and inter-
mittent services under section 3109(b) of title
5, United States Code.

(f) TERMINATION OF COMMISSION.—The Com-
mission shall terminate 30 days after the
date on which the Commission submits its
report under subsection (c)(3).

(g) REVIEW AND RESPONSE TO RECOMMENDA-
TIONS BY THE MEDICARE PAYMENT ADVISORY
COMMISSION.—

(1) IN GENERAL.—Not later than February 1,
2011, the Medicare Payment Advisory Com-
mission shall—

(A) review the recommendations included
in the report submitted under subsection
(©)(3);

(B) examine the budget consequences of
such recommendations, directly or through
consultation with appropriate expert enti-
ties; and

(C) submit to the appropriate Committees
of Congress a report on such review.

(2) CONTENTS OF REPORT ON REVIEW OF COM-
MISSION RECOMMENDATIONS.—The report sub-
mitted under paragraph (1)(C) shall include—

(A) if the Medicare Payment Advisory
Commission supports the recommendations
of the Commission, the reasons for such sup-
port; or

(B) if the Medicare Payment Advisory
Commission does not support such rec-
ommendations, the recommendations of the
Medicare Payment Advisory Commission, to-
gether with an explanation as to why the
Medicare Payment Advisory Commission
does not support the recommendations of the
Commission.

(h) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary for the Commis-
sion to carry out this section. Such appro-
priation shall be payable from the Federal
Supplementary Medical Insurance Trust
Fund under section 1841 of the Social Secu-
rity Act (42 U.S.C. 1395t).
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(i) LONG-TERM CBO COST ESTIMATE.—

(1) PREPARATION AND SUBMISSION.—When
the Commission submits a written request to
the Director of the Congressional Budget Of-
fice for a long-term CBO cost estimate of
recommended legislation or administrative
actions (as described under subsection (c)(3)),
the Director shall prepare the estimate and
have it published in the Congressional
Record as expeditiously as possible.

(2) CONTENT.—A long-term CBO cost esti-
mate shall include—

(A) an estimate of the cost of each provi-
sion (if practicable) or group of provisions of
the recommended legislation or administra-
tive actions for first fiscal year it would take
effect and for each of the 49 fiscal years
thereafter; and

(B) a statement of any estimated future
costs not reflected by the estimate described
in subparagraph (A).

(3) FOrRM.—To the extent that a long-term
CBO cost estimate presented in dollars is im-
practicable, the Director of the Congres-
sional Budget Office may instead present the
estimate in terms of percentages of gross do-
mestic product, with rounding to the nearest
Y40 of 1 percent of gross domestic product.

(4) LIMITATIONS ON DISCRETIONARY SPEND-
ING.—A long-term CBO cost estimate shall
only consider the effects of provisions affect-
ing revenues and direct spending (as defined
by the Balanced Budget and Emergency Def-
icit Control Act of 1985), and shall not as-
sume that any changes in outlays will result
from limitations on, or reductions in, annual
appropriations.

(j) EXPEDITED CONSIDERATION OF COMMIS-
SION RECOMMENDATIONS.—

(1) INTRODUCTION.—

(A) IN GENERAL.—The proposed legislative
language contained in the report submitted
pursuant to subsection (c)(3) (referred to in
this subsection as the ‘‘Commission bill”’)
shall be introduced within the first 10 cal-
endar days of the 112th Congress (or on the
first session day thereafter) in the House of
Representatives and in the Senate by the
majority leader of each House of Congress,
for himself, the minority leader of each
House of Congress, for himself, or any mem-
ber of the House designated by the majority
leader or minority leader. If the Commission
bill is not introduced in accordance with the
preceding sentence in either House of Con-
gress, then any Member of that House may
introduce the Commission bill on any day
thereafter. Upon introduction, the Commis-
sion bill shall be referred to the appropriate
committees under subparagraph (B).

(B) COMMITTEE CONSIDERATION.—A Commis-
sion bill introduced in either House of Con-
gress shall be jointly referred to the com-
mittee or committees of jurisdiction, which
shall report the bill without any revision and
with a favorable recommendation, an unfa-
vorable recommendation, or without rec-
ommendation, not later than 10 calendar
days after the date of introduction of the bill
in that House. If any committee fails to re-
port the bill within that period, that com-
mittee shall be automatically discharged
from consideration of the bill, and the bill
shall be placed on the appropriate calendar.

(2) EXPEDITED PROCEDURE.—

(A) IN THE HOUSE OF REPRESENTATIVES.—

(i) IN GENERAL.—Not later than 5 days of
session after the date on which a Commis-
sion bill is reported or discharged from all
committees to which it was referred, the ma-
jority leader of the House of Representatives
or the majority leader’s designee shall move
to proceed to the consideration of the Com-
mission bill. It shall also be in order for any
Member of the House of Representatives to
move to proceed to the consideration of the
Commission bill at any time after the con-
clusion of such 5-day period.
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(ii) MOTION TO PROCEED.—A motion to pro-
ceed to the consideration of the Commission
bill is highly privileged in the House of Rep-
resentatives and is not debatable. The mo-
tion is not subject to amendment or to a mo-
tion to postpone consideration of the Com-
mission bill. A motion to proceed to the con-
sideration of other business shall not be in
order. A motion to reconsider the vote by
which the motion to proceed is agreed to or
not agreed to shall not be in order. If the mo-
tion to proceed is agreed to, the House of
Representatives shall immediately proceed
to consideration of the Commission bill
without intervening motion, order, or other
business, and the Commission bill shall re-
main the unfinished business of the House of
Representatives until disposed of.

(iii) LIMITS ON DEBATE.—Debate in the
House of Representatives on a Commission
bill under this paragraph shall not exceed a
total of 100 hours, which shall be divided
equally between those favoring and those op-
posing the bill. A motion further to limit de-
bate is in order and shall not be debatable. It
shall not be in order to move to recommit a
Commission bill under this paragraph or to
move to reconsider the vote by which the bill
is agreed to or disagreed to.

(iv) APPEALS.—Appeals from decisions of
the chair relating to the application of the
Rules of the House of Representatives to the
procedure relating to a Commission bill shall
be decided without debate.

(V) APPLICATION OF HOUSE RULES.—Except
to the extent specifically provided in this
paragraph, consideration of a Commission
bill shall be governed by the Rules of the
House of Representatives. It shall not be in
order in the House of Representatives to con-
sider any Commission bill introduced pursu-
ant to the provisions of this subsection
under a suspension of the rules or under a
special rule.

(vi) NO AMENDMENTS.—No amendment to
the Commission bill shall be in order in the
House of Representatives.

(vii) VOTE ON FINAL PASSAGE.—In the House
of Representatives, immediately following
the conclusion of consideration of the Com-
mission bill, the vote on final passage of the
Commission bill shall occur without any in-
tervening action or motion, requiring an af-
firmative vote of 35 of the Members, duly
chosen and sworn. If the Commission bill is
passed, the Clerk of the House of Representa-
tives shall cause the bill to be transmitted to
the Senate before the close of the next day of
session of the House.

(B) IN THE SENATE.—

(i) IN GENERAL.—Not later than 5 days of
session after the date on which a Commis-
sion bill is reported or discharged from all
committees to which it was referred, the ma-
jority leader of the Senate or the majority
leader’s designee shall move to proceed to
the consideration of the Commission bill. It
shall also be in order for any Member of the
Senate to move to proceed to the consider-
ation of the Commission bill at any time
after the conclusion of such 5-day period.

(ii) MOTION TO PROCEED.—A motion to pro-
ceed to the consideration of the Commission
bill is privileged in the Senate and is not de-
batable. The motion is not subject to amend-
ment or to a motion to postpone consider-
ation of the Commission bill. A motion to
proceed to consideration of the Commission
bill may be made even though a previous mo-
tion to the same effect has been disagreed to.
A motion to proceed to the consideration of
other business shall not be in order. A mo-
tion to reconsider the vote by which the mo-
tion to proceed is agreed to or not agreed to
shall not be in order. If the motion to pro-
ceed is agreed to, the Senate shall imme-
diately proceed to consideration of the Com-
mission bill without intervening motion,
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order, or other business, and the Commission
bill shall remain the unfinished business of
the Senate until disposed of.

(iii) LIMITS ON DEBATE.—In the Senate, con-
sideration of the Commission bill and on all
debatable motions and appeals in connection
therewith shall not exceed a total of 100
hours, which shall be divided equally be-
tween those favoring and those opposing the
Commission bill. A motion further to limit
debate on the Commission bill is in order and
is not debatable. Any debatable motion or
appeal is debatable for not to exceed 1 hour,
to be divided equally between those favoring
and those opposing the motion or appeal. All
time used for consideration of the Commis-
sion bill, including time used for quorum
calls and voting, shall be counted against the
total 100 hours of consideration.

(iv) NO AMENDMENTS.—No amendment to
the Commission bill shall be in order in the
Senate.

(v) MOTION TO RECOMMIT.—A motion to re-
commit a Commission bill shall not be in
order under this paragraph.

(vi) VOTE ON FINAL PASSAGE.—In the Sen-
ate, immediately following the conclusion of
consideration of the Commission bill and a
request to establish the presence of a
quorum, the vote on final passage of the
Commission bill shall occur and shall require
an affirmative vote of 35 of the Members,
duly chosen and sworn.

(vii) OTHER MOTIONS NOT IN ORDER.—A mo-
tion to postpone or a motion to proceed to
the consideration of other business is not in
order in the Senate. A motion to reconsider
the vote by which the Commission bill is
agreed to or not agreed to is not in order in
the Senate.

(viii) CONSIDERATION OF THE HOUSE BILL.—

(I) IN GENERAL.—If the Senate has received
the House companion bill to the Commission
bill introduced in the Senate prior to the
vote required under clause (vi) and the House
companion bill is identical to the Commis-
sion bill introduced in the Senate, then the
Senate shall consider, and the vote under
clause (vi) shall occur on, the House com-
panion bill.

(II) PROCEDURE AFTER VOTE ON SENATE
BILL.—If the Senate votes, pursuant to
clause (vi), on the bill introduced in the Sen-
ate, the Senate bill shall be held pending re-
ceipt of the House message on the bill. Upon
receipt of the House companion bill, if the
House bill is identical to the Senate bill, the
House bill shall be deemed to be considered,
read for the third time, and the vote on pas-
sage of the Senate bill shall be considered to
be the vote on the bill received from the
House.

(C) NO SUSPENSION.—No motion to suspend
the application of this paragraph shall be in
order in the Senate or in the House of Rep-
resentatives.

Subtitle B—Medical Care Access Protection
SEC. 10101. SHORT TITLE.

This subtitle may be cited as the ‘‘Medical
Care Access Protection Act of 2009’ or the
“MCAP Act”.

SEC. 10102. FINDINGS AND PURPOSE.

(a) FINDINGS.—

(1) EFFECT ON HEALTH CARE ACCESS AND
cosTs.—Congress finds that our current civil
justice system is adversely affecting patient
access to health care services, better patient
care, and cost-efficient health care, in that
the health care liability system is a costly
and ineffective mechanism for resolving
claims of health care liability and compen-
sating injured patients, and is a deterrent to
the sharing of information among health
care professionals which impedes efforts to
improve patient safety and quality of care.

(2) EFFECT ON INTERSTATE COMMERCE.—Con-
gress finds that the health care and insur-
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ance industries are industries affecting
interstate commerce and the health care li-
ability litigation systems existing through-
out the United States are activities that af-
fect interstate commerce by contributing to
the high costs of health care and premiums
for health care liability insurance purchased
by health care system providers.

(3) EFFECT ON FEDERAL SPENDING.—Con-
gress finds that the health care liability liti-
gation systems existing throughout the
United States have a significant effect on
the amount, distribution, and use of Federal
funds because of—

(A) the large number of individuals who re-
ceive health care benefits under programs
operated or financed by the Federal Govern-
ment;

(B) the large number of individuals who
benefit because of the exclusion from Fed-
eral taxes of the amounts spent to provide
them with health insurance benefits; and

(C) the large number of health care pro-
viders who provide items or services for
which the Federal Government makes pay-
ments.

(b) PURPOSE.—It is the purpose of this sub-
title to implement reasonable, comprehen-
sive, and effective health care liability re-
forms designed to—

(1) improve the availability of health care
services in cases in which health care liabil-
ity actions have been shown to be a factor in
the decreased availability of services;

(2) reduce the incidence of ‘‘defensive medi-
cine” and lower the cost of health care li-
ability insurance, all of which contribute to
the escalation of health care costs;

(3) ensure that persons with meritorious
health care injury claims receive fair and
adequate compensation, including reason-
able noneconomic damages;

(4) improve the fairness and cost-effective-
ness of our current health care liability sys-
tem to resolve disputes over, and provide
compensation for, health care liability by re-
ducing uncertainty in the amount of com-
pensation provided to injured individuals;
and

(5) provide an increased sharing of informa-
tion in the health care system which will re-
duce unintended injury and improve patient
care.

SEC. 10103. DEFINITIONS.

In this subtitle:

(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system” or ‘““ADR’ means a sys-
tem that provides for the resolution of
health care lawsuits in a manner other than
through a civil action brought in a State or
Federal court.

(2) CLAIMANT.—The term ‘‘claimant’
means any person who brings a health care
lawsuit, including a person who asserts or
claims a right to legal or equitable contribu-
tion, indemnity or subrogation, arising out
of a health care liability claim or action, and
any person on whose behalf such a claim is
asserted or such an action is brought, wheth-
er deceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The
term ‘‘collateral source benefits” means any
amount paid or reasonably likely to be paid
in the future to or on behalf of the claimant,
or any service, product or other benefit pro-
vided or reasonably likely to be provided in
the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pur-
suant to—

(A) any State or Federal health, sickness,
income-disability, accident, or workers’
compensation law;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
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tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(4) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities, damages for physical and
emotional pain, suffering, inconvenience,
physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of
society and companionship, loss of consor-
tium (other than loss of domestic service),
hedonic damages, injury to reputation, and
all other nonpecuniary losses of any kind or
nature. Such term includes economic dam-

ages and noneconomic damages, as such
terms are defined in this section.
(6) CONTINGENT FEE.—The term ‘‘contin-

gent fee” includes all compensation to any
person or persons which is payable only if a
recovery is effected on behalf of one or more
claimants.

(6) ECONOMIC DAMAGES.—The term ‘‘eco-
nomic damages”’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities.

(7) HEALTH CARE GOODS OR SERVICES.—The
term ‘‘health care goods or services’” means
any goods or services provided by a health
care institution, provider, or by any indi-
vidual working under the supervision of a
health care provider, that relates to the di-
agnosis, prevention, care, or treatment of
any human disease or impairment, or the as-
sessment of the health of human beings.

(8) HEALTH CARE INSTITUTION.—The term
‘“‘health care institution’ means any entity
licensed under Federal or State law to pro-
vide health care services (including but not
limited to ambulatory surgical centers, as-
sisted living facilities, emergency medical
services providers, hospices, hospitals and
hospital systems, nursing homes, or other
entities licensed to provide such services).

(9) HEALTH CARE LAWSUIT.—The term
‘““health care lawsuit’® means any health care
liability claim concerning the provision of
health care goods or services affecting inter-
state commerce, or any health care liability
action concerning the provision of (or the
failure to provide) health care goods or serv-
ices affecting interstate commerce, brought
in a State or Federal court or pursuant to an
alternative dispute resolution system,
against a health care provider or a health
care institution regardless of the theory of
liability on which the claim is based, or the
number of claimants, plaintiffs, defendants,
or other parties, or the number of claims or
causes of action, in which the claimant al-
leges a health care liability claim.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action’ means a
civil action brought in a State or Federal
Court or pursuant to an alternative dispute
resolution system, against a health care pro-
vider or a health care institution regardless
of the theory of liability on which the claim
is based, or the number of plaintiffs, defend-
ants, or other parties, or the number of
causes of action, in which the claimant al-
leges a health care liability claim.
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(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’ means a
demand by any person, whether or not pursu-
ant to ADR, against a health care provider
or health care institution, including third-
party claims, cross-claims, counter-claims,
or contribution claims, which are based upon
the provision of, use of, or payment for (or
the failure to provide, use, or pay for) health
care services, regardless of the theory of li-
ability on which the claim is based, or the
number of plaintiffs, defendants, or other
parties, or the number of causes of action.

(12) HEALTH CARE PROVIDER.—

(A) IN GENERAL.—The term ‘health care
provider” means any person (including but
not limited to a physician (as defined by sec-
tion 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)), registered nurse, dentist, po-
diatrist, pharmacist, chiropractor, or optom-
etrist) required by State or Federal law to be
licensed, registered, or certified to provide
health care services, and being either so li-
censed, registered, or certified, or exempted
from such requirement by other statute or
regulation.

(B) TREATMENT OF CERTAIN PROFESSIONAL
ASSOCIATIONS.—For purposes of this subtitle,
a professional association that is organized
under State law by an individual physician
or group of physicians, a partnership or lim-
ited liability partnership formed by a group
of physicians, a nonprofit health corporation
certified under State law, or a company
formed by a group of physicians under State
law shall be treated as a health care provider
under subparagraph (A).

(13) MALICIOUS INTENT TO INJURE.—The
term ‘‘malicious intent to injure’” means in-
tentionally causing or attempting to cause
physical injury other than providing health
care goods or services.

(14) NONECONOMIC DAMAGES.—The term
‘“‘noneconomic damages’” means damages for
physical and emotional pain, suffering, in-
convenience, physical impairment, mental
anguish, disfigurement, loss of enjoyment of
life, loss of society and companionship, loss
of consortium (other than loss of domestic
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of
any kind or nature.

(15) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’” means damages awarded, for
the purpose of punishment or deterrence, and
not solely for compensatory purposes,
against a health care provider or health care
institution. Punitive damages are neither
economic nor noneconomic damages.

(16) RECOVERY.—The term ‘‘recovery’’
means the net sum recovered after deducting
any disbursements or costs incurred in con-
nection with prosecution or settlement of
the claim, including all costs paid or ad-
vanced by any person. Costs of health care
incurred by the plaintiff and the attorneys’
office overhead costs or charges for legal
services are not deductible disbursements or
costs for such purpose.

(17) STATE.—The term ‘‘State’” means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, and any other
territory or possession of the United States,
or any political subdivision thereof.

SEC. 10104. ENCOURAGING SPEEDY RESOLUTION
OF CLAIMS.

(a) IN GENERAL.—Except as otherwise pro-
vided for in this section, the time for the
commencement of a health care lawsuit
shall be 3 years after the date of manifesta-
tion of injury or 1 year after the claimant
discovers, or through the use of reasonable
diligence should have discovered, the injury,
whichever occurs first.
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(b) GENERAL EXCEPTION.—The time for the
commencement of a health care lawsuit
shall not exceed 3 years after the date of
manifestation of injury unless the tolling of
time was delayed as a result of—

(1) fraud;

(2) intentional concealment; or

(3) the presence of a foreign body, which
has no therapeutic or diagnostic purpose or
effect, in the person of the injured person.

(c) MINORS.—An action by a minor shall be
commenced within 3 years from the date of
the alleged manifestation of injury except
that if such minor is under the full age of 6
years, such action shall be commenced with-
in 3 years of the manifestation of injury, or
prior to the eighth birthday of the minor,
whichever provides a longer period. Such
time limitation shall be tolled for minors for
any period during which a parent or guard-
ian and a health care provider or health care
institution have committed fraud or collu-
sion in the failure to bring an action on be-
half of the injured minor.

(d) RULE 11 SANCTIONS.—Whenever a Fed-
eral or State court determines (whether by
motion of the parties or whether on the mo-
tion of the court) that there has been a vio-
lation of Rule 11 of the Federal Rules of Civil
Procedure (or a similar violation of applica-
ble State court rules) in a health care liabil-
ity action to which this subtitle applies, the
court shall impose upon the attorneys, law
firms, or pro se litigants that have violated
Rule 11 or are responsible for the violation,
an appropriate sanction, which shall include
an order to pay the other party or parties for
the reasonable expenses incurred as a direct
result of the filing of the pleading, motion,
or other paper that is the subject of the vio-
lation, including a reasonable attorneys’ fee.
Such sanction shall be sufficient to deter
repetition of such conduct or comparable
conduct by others similarly situated, and to
compensate the party or parties injured by
such conduct.

SEC. 10105. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-
TUAL ECONOMIC LOSSES IN HEALTH CARE LAW-
SUITS.—In any health care lawsuit, nothing
in this subtitle shall limit the recovery by a
claimant of the full amount of the available
economic damages, notwithstanding the lim-
itation contained in subsection (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—

(1) HEALTH CARE PROVIDERS.—In any health
care lawsuit where final judgment is ren-
dered against a health care provider, the
amount of noneconomic damages recovered
from the provider, if otherwise available
under applicable Federal or State law, may
be as much as $250,000, regardless of the num-
ber of parties other than a health care insti-
tution against whom the action is brought or
the number of separate claims or actions
brought with respect to the same occurrence.

(2) HEALTH CARE INSTITUTIONS.—

(A) SINGLE INSTITUTION.—In any health
care lawsuit where final judgment is ren-
dered against a single health care institu-
tion, the amount of noneconomic damages
recovered from the institution, if otherwise
available under applicable Federal or State
law, may be as much as $250,000, regardless of
the number of parties against whom the ac-
tion is brought or the number of separate
claims or actions brought with respect to the
same occurrence.

(B) MULTIPLE INSTITUTIONS.—In any health
care lawsuit where final judgment is ren-
dered against more than one health care in-
stitution, the amount of noneconomic dam-
ages recovered from each institution, if oth-
erwise available under applicable Federal or
State law, may be as much as $250,000, re-
gardless of the number of parties against
whom the action is brought or the number of
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separate claims or actions brought with re-
spect to the same occurrence, except that
the total amount recovered from all such in-
stitutions in such lawsuit shall not exceed
$500,000.

(¢) NO DISCOUNT OF AWARD FOR NON-
ECONOMIC DAMAGES.—In any health care law-
suit—

(1) an award for future noneconomic dam-
ages shall not be discounted to present
value;

(2) the jury shall not be informed about the
maximum award for noneconomic damages
under subsection (b);

(3) an award for noneconomic damages in
excess of the limitations provided for in sub-
section (b) shall be reduced either before the
entry of judgment, or by amendment of the
judgment after entry of judgment, and such
reduction shall be made before accounting
for any other reduction in damages required
by law; and

(4) if separate awards are rendered for past
and future noneconomic damages and the
combined awards exceed the limitations de-
scribed in subsection (b), the future non-
economic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care
lawsuit, each party shall be liable for that
party’s several share of any damages only
and not for the share of any other person.
Each party shall be liable only for the
amount of damages allocated to such party
in direct proportion to such party’s percent-
age of responsibility. A separate judgment
shall be rendered against each such party for
the amount allocated to such party. For pur-
poses of this section, the trier of fact shall
determine the proportion of responsibility of
each party for the claimant’s harm.

SEC. 10106. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAM-
AGES ACTUALLY PAID TO CLAIMANTS.—

(1) IN GENERAL.—In any health care law-
suit, the court shall supervise the arrange-
ments for payment of damages to protect
against conflicts of interest that may have
the effect of reducing the amount of damages
awarded that are actually paid to claimants.

(2) CONTINGENCY FEES.—

(A) IN GENERAL.—In any health care law-
suit in which the attorney for a party claims
a financial stake in the outcome by virtue of
a contingent fee, the court shall have the
power to restrict the payment of a claim-
ant’s damage recovery to such attorney, and
to redirect such damages to the claimant
based upon the interests of justice and prin-
ciples of equity.

(B) LIMITATION.—The total of all contin-
gent fees for representing all claimants in a
health care lawsuit shall not exceed the fol-
lowing limits:

(i) 40 percent of the first $50,000 recovered
by the claimant(s).

(ii) 33 percent of the next $50,000 recov-
ered by the claimant(s).

(iii) 256 percent of the next $500,000 recov-
ered by the claimant(s).

(iv) 15 percent of any amount by which the
recovery by the claimant(s) is in excess of
$600,000.

(b) APPLICABILITY.—

(1) IN GENERAL.—The limitations in sub-
section (a) shall apply whether the recovery
is by judgment, settlement, mediation, arbi-
tration, or any other form of alternative dis-
pute resolution.

(2) MINORS.—In a health care lawsuit in-
volving a minor or incompetent person, a
court retains the authority to authorize or
approve a fee that is less than the maximum
permitted under this section.

(¢) EXPERT WITNESSES.—

(1) REQUIREMENT.—No individual shall be
qualified to testify as an expert witness con-
cerning issues of negligence in any health
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care lawsuit against a defendant unless such
individual—

(A) except as required under paragraph (2),
is a health care professional who—

(i) is appropriately credentialed or licensed
in 1 or more States to deliver health care
services; and

(ii) typically treats the diagnosis or condi-
tion or provides the type of treatment under
review; and

(B) can demonstrate by competent evi-
dence that, as a result of training, education,
knowledge, and experience in the evaluation,
diagnosis, and treatment of the disease or in-
jury which is the subject matter of the law-
suit against the defendant, the individual
was substantially familiar with applicable
standards of care and practice as they relate
to the act or omission which is the subject of
the lawsuit on the date of the incident.

(2) PHYSICIAN REVIEW.—In a health care
lawsuit, if the claim of the plaintiff involved
treatment that is recommended or provided
by a physician (allopathic or osteopathic), an
individual shall not be qualified to be an ex-
pert witness under this subsection with re-
spect to issues of negligence concerning such
treatment unless such individual is a physi-
cian.

(3) SPECIALTIES AND SUBSPECIALTIES.—With
respect to a lawsuit described in paragraph
(1), a court shall not permit an expert in one
medical specialty or subspecialty to testify
against a defendant in another medical spe-
cialty or subspecialty unless, in addition to
a showing of substantial familiarity in ac-
cordance with paragraph (1)(B), there is a
showing that the standards of care and prac-
tice in the two specialty or subspecialty
fields are similar.

(4) LIMITATION.—The limitations in this
subsection shall not apply to expert wit-
nesses testifying as to the degree or perma-
nency of medical or physical impairment.
SEC. 10107. ADDITIONAL HEALTH BENEFITS.

(a) IN GENERAL.—The amount of any dam-
ages received by a claimant in any health
care lawsuit shall be reduced by the court by
the amount of any collateral source benefits
to which the claimant is entitled, less any
insurance premiums or other payments made
by the claimant (or by the spouse, parent,
child, or legal guardian of the claimant) to
obtain or secure such benefits.

(b) PRESERVATION OF CURRENT LAW.—
Where a payor of collateral source benefits
has a right of recovery by reimbursement or
subrogation and such right is permitted
under Federal or State law, subsection (a)
shall not apply.

(c) APPLICATION OF PROVISION.—This sec-
tion shall apply to any health care lawsuit
that is settled or resolved by a fact finder.
SEC. 10108. PUNITIVE DAMAGES.

(a) PUNITIVE DAMAGES PERMITTED.—

(1) IN GENERAL.—Punitive damages may, if
otherwise available under applicable State
or Federal law, be awarded against any per-
son in a health care lawsuit only if it is prov-
en by clear and convincing evidence that
such person acted with malicious intent to
injure the claimant, or that such person de-
liberately failed to avoid unnecessary injury
that such person knew the claimant was sub-
stantially certain to suffer.

(2) FILING OF LAWSUIT.—No demand for pu-
nitive damages shall be included in a health
care lawsuit as initially filed. A court may
allow a claimant to file an amended pleading
for punitive damages only upon a motion by
the claimant and after a finding by the
court, upon review of supporting and oppos-
ing affidavits or after a hearing, after weigh-
ing the evidence, that the claimant has es-
tablished by a substantial probability that
the claimant will prevail on the claim for
punitive damages.
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(3) SEPARATE PROCEEDING.—At the request
of any party in a health care lawsuit, the
trier of fact shall consider in a separate pro-
ceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; and

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.
If a separate proceeding is requested, evi-
dence relevant only to the claim for punitive
damages, as determined by applicable State
law, shall be inadmissible in any proceeding
to determine whether compensatory dam-
ages are to be awarded.

(4) LIMITATION WHERE NO COMPENSATORY
DAMAGES ARE AWARDED.—In any health care
lawsuit where no judgment for compensatory
damages is rendered against a person, no pu-
nitive damages may be awarded with respect
to the claim in such lawsuit against such
person.

(b) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—

(1) FACTORS CONSIDERED.—In determining
the amount of punitive damages under this
section, the trier of fact shall consider only
the following:

(A) the severity of the harm caused by the
conduct of such party;

(B) the duration of the conduct or any con-
cealment of it by such party;

(C) the profitability of the conduct to such
party;

(D) the number of products sold or medical
procedures rendered for compensation, as the
case may be, by such party, of the kind caus-
ing the harm complained of by the claimant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained
of by the claimant; and

(F) the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of puni-
tive damages awarded in a health care law-
suit may not exceed an amount equal to two
times the amount of economic damages
awarded in the lawsuit or $250,000, whichever
is greater. The jury shall not be informed of
the limitation under the preceding sentence.

(c) LIABILITY OF HEALTH CARE PROVIDERS.—

(1) IN GENERAL.—A health care provider
who prescribes, or who dispenses pursuant to
a prescription, a drug, biological product, or
medical device approved by the Food and
Drug Administration, for an approved indica-
tion of the drug, biological product, or med-
ical device, shall not be named as a party to
a product liability lawsuit invoking such
drug, biological product, or medical device
and shall not be liable to a claimant in a
class action lawsuit against the manufac-
turer, distributor, or product seller of such
drug, biological product, or medical device.

(2) MEDICAL PRODUCT.—The term ‘‘medical
product’ means a drug or device intended for
humans. The terms ‘‘drug’” and ‘‘device”
have the meanings given such terms in sec-
tions 201(g)(1) and 201(h) of the Federal Food,
Drug and Cosmetic Act (21 U.S.C. 321), re-
spectively, including any component or raw
material used therein, but excluding health
care services.

SEC. 10109. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN
HEALTH CARE LAWSUITS.

(a) IN GENERAL.—In any health care law-
suit, if an award of future damages, without
reduction to present value, equaling or ex-
ceeding $50,000 is made against a party with
sufficient insurance or other assets to fund a
periodic payment of such a judgment, the
court shall, at the request of any party,
enter a judgment ordering that the future
damages be paid by periodic payments in ac-
cordance with the Uniform Periodic Pay-
ment of Judgments Act promulgated by the
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National Conference of Commissioners on
Uniform State Laws.

(b) APPLICABILITY.—This section applies to
all actions which have not been first set for
trial or retrial before the effective date of
this subtitle.

SEC. 10110. EFFECT ON OTHER LAWS.

(a) GENERAL VACCINE INJURY.—

(1) IN GENERAL.—To the extent that title
XXI of the Public Health Service Act estab-
lishes a Federal rule of law applicable to a
civil action brought for a vaccine-related in-
jury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
title XXI shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a vaccine-related in-
jury or death to which a Federal rule of law
under title XXI of the Public Health Service
Act does not apply, then this subtitle or oth-
erwise applicable law (as determined under
this subtitle) will apply to such aspect of
such action.

(b) SMALLPOX VACCINE INJURY.—

(1) IN GENERAL.—To the extent that part C
of title II of the Public Health Service Act
establishes a Federal rule of law applicable
to a civil action brought for a smallpox vac-
cine-related injury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
part C shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a smallpox vaccine-
related injury or death to which a Federal
rule of law under part C of title II of the
Public Health Service Act does not apply,
then this subtitle or otherwise applicable
law (as determined under this subtitle) will
apply to such aspect of such action.

(c) OTHER FEDERAL LAW.—Except as pro-
vided in this section, nothing in this subtitle
shall be deemed to affect any defense avail-
able, or any limitation on liability that ap-
plies to, a defendant in a health care lawsuit
or action under any other provision of Fed-
eral law.

SEC. 10111. STATE FLEXIBILITY AND PROTEC-
TION OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provi-
sions governing health care lawsuits set
forth in this subtitle shall preempt, subject
to subsections (b) and (c), State law to the
extent that State law prevents the applica-
tion of any provisions of law established by
or under this subtitle. The provisions gov-
erning health care lawsuits set forth in this
subtitle supersede chapter 171 of title 28,
United States Code, to the extent that such
chapter—

(1) provides for a greater amount of dam-
ages or contingent fees, a longer period in
which a health care lawsuit may be com-
menced, or a reduced applicability or scope
of periodic payment of future damages, than
provided in this subtitle; or

(2) prohibits the introduction of evidence
regarding collateral source benefits.

(b) PREEMPTION OF CERTAIN STATE LAWS.—
No provision of this subtitle shall be con-
strued to preempt any State law (whether ef-
fective before, on, or after the date of the en-
actment of this Act) that specifies a par-
ticular monetary amount of compensatory
or punitive damages (or the total amount of
damages) that may be awarded in a health
care lawsuit, regardless of whether such
monetary amount is greater or lesser than is
provided for under this subtitle, notwith-
standing section 10105(a).
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(c) PROTECTION OF STATE’S RIGHTS AND
OTHER LAWS.—

(1) IN GENERAL.—Any issue that is not gov-
erned by a provision of law established by or
under this subtitle (including the State
standards of negligence) shall be governed by
otherwise applicable Federal or State law.

(2) RULE OF CONSTRUCTION.—Nothing in this
subtitle shall be construed to—

(A) preempt or supersede any Federal or
State law that imposes greater procedural or
substantive protections (such as a shorter
statute of limitations) for a health care pro-
vider or health care institution from liabil-
ity, loss, or damages than those provided by
this subtitle;

(B) preempt or supercede any State law
that permits and provides for the enforce-
ment of any arbitration agreement related
to a health care liability claim whether en-
acted prior to or after the date of enactment
of this Act;

(C) create a cause of action that is not oth-
erwise available under Federal or State law;
or

(D) affect the scope of preemption of any
other Federal law.

SEC. 10112. APPLICABILITY; EFFECTIVE DATE.

This subtitle shall apply to any health care
lawsuit brought in a Federal or State court,
or subject to an alternative dispute resolu-
tion system, that is initiated on or after the
date of the enactment of this Act, except
that any health care lawsuit arising from an
injury occurring prior to the date of enact-
ment of this Act shall be governed by the ap-
plicable statute of limitations provisions in
effect at the time the injury occurred.

Subtitle C—Rescission of Unused Stimulus

Funds
SEC. 10201. RESCISSION IN ARRA.

Effective as of October 1, 2010, any unobli-
gated balances available on such date of
funds made available by division A of the
American Recovery and Reinvestment Act of
2009 (Public Law 111-5) are rescinded.

SA 3134. Mr. BURR (for himself, Mrs.
HUTCHISON, and Mr. WICKER) submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 2074, after line 25 insert the fol-
lowing:

TITLE X—ADDITIONAL PROVISIONS
Subtitle A—Medicare Physician Fee Schedule
Update for 2010, 2011, and 2012
SEC. 10001. MEDICARE PHYSICIAN FEE SCHED-

ULE UPDATE FOR 2010, 2011, AND
2012.

Section 1848(d)(10) of the Social Security
Act (42 U.S.C. 1395w—-4(d)), as added by sec-
tion 3101, is amended to read as follows:

‘“(10) UPDATE FOR 2010, 2011, AND 2012.—

‘““(A) IN GENERAL.—Subject to paragraphs
(MH(B), (8)(B), and (9)(B), in lieu of the update
to the single conversion factor established in
paragraph (1)(C) that would otherwise apply
for each of 2010, 2011, and 2012, the update to
the single conversion factor shall be 0.5 per-
cent.

‘“(B) NO EFFECT ON COMPUTATION OF CON-
VERSION FACTOR FOR 2013 AND SUBSEQUENT
YEARS.—The conversion factor under this
subsection shall be computed under para-
graph (1)(A) for 2013 and subsequent years as
if subparagraph (A) had never applied.”.
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Subtitle B—Medical Care Access Protection
SEC. 10101. FINDINGS AND PURPOSE.

(a) FINDINGS.—

(1) EFFECT ON HEALTH CARE ACCESS AND
cosTs.—Congress finds that our current civil
justice system is adversely affecting patient
access to health care services, better patient
care, and cost-efficient health care, in that
the health care liability system is a costly
and ineffective mechanism for resolving
claims of health care liability and compen-
sating injured patients, and is a deterrent to
the sharing of information among health
care professionals which impedes efforts to
improve patient safety and quality of care.

(2) EFFECT ON INTERSTATE COMMERCE.—Con-
gress finds that the health care and insur-
ance industries are industries affecting
interstate commerce and the health care li-
ability litigation systems existing through-
out the United States are activities that af-
fect interstate commerce by contributing to
the high costs of health care and premiums
for health care liability insurance purchased
by health care system providers.

(3) EFFECT ON FEDERAL SPENDING.—Con-
gress finds that the health care liability liti-
gation systems existing throughout the
United States have a significant effect on
the amount, distribution, and use of Federal
funds because of—

(A) the large number of individuals who re-
ceive health care benefits under programs
operated or financed by the Federal Govern-
ment;

(B) the large number of individuals who
benefit because of the exclusion from Fed-
eral taxes of the amounts spent to provide
them with health insurance benefits; and

(C) the large number of health care pro-
viders who provide items or services for
which the Federal Government makes pay-
ments.

(b) PURPOSE.—It is the purpose of this sub-
title to implement reasonable, comprehen-
sive, and effective health care liability re-
forms designed to—

(1) improve the availability of health care
services in cases in which health care liabil-
ity actions have been shown to be a factor in
the decreased availability of services;

(2) reduce the incidence of ‘‘defensive medi-
cine’” and lower the cost of health care li-
ability insurance, all of which contribute to
the escalation of health care costs;

(3) ensure that persons with meritorious
health care injury claims receive fair and
adequate compensation, including reason-
able noneconomic damages;

(4) improve the fairness and cost-effective-
ness of our current health care liability sys-
tem to resolve disputes over, and provide
compensation for, health care liability by re-
ducing uncertainty in the amount of com-
pensation provided to injured individuals;
and

() provide an increased sharing of informa-
tion in the health care system which will re-
duce unintended injury and improve patient
care.

SEC. 10102. DEFINITIONS.

In this subtitle:

(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system’ or ‘‘ADR’ means a Sys-
tem that provides for the resolution of
health care lawsuits in a manner other than
through a civil action brought in a State or
Federal court.

(2) CLAIMANT.—The term ‘‘claimant”
means any person who brings a health care
lawsuit, including a person who asserts or
claims a right to legal or equitable contribu-
tion, indemnity or subrogation, arising out
of a health care liability claim or action, and
any person on whose behalf such a claim is
asserted or such an action is brought, wheth-
er deceased, incompetent, or a minor.
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(3) COLLATERAL SOURCE BENEFITS.—The
term ‘‘collateral source benefits’’ means any
amount paid or reasonably likely to be paid
in the future to or on behalf of the claimant,
or any service, product or other benefit pro-
vided or reasonably likely to be provided in
the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pur-
suant to—

(A) any State or Federal health, sickness,
income-disability, accident, or workers’
compensation law;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(4) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities, damages for physical and
emotional pain, suffering, inconvenience,
physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of
society and companionship, loss of consor-
tium (other than loss of domestic service),
hedonic damages, injury to reputation, and
all other nonpecuniary losses of any kind or
nature. Such term includes economic dam-

ages and noneconomic damages, as such
terms are defined in this section.
(5) CONTINGENT FEE.—The term ‘‘contin-

gent fee’” includes all compensation to any
person or persons which is payable only if a
recovery is effected on behalf of one or more
claimants.

(6) ECONOMIC DAMAGES.—The term ‘‘eco-
nomic damages”’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities.

(7) HEALTH CARE GOODS OR SERVICES.—The
term ‘‘health care goods or services’” means
any goods or services provided by a health
care institution, provider, or by any indi-
vidual working under the supervision of a
health care provider, that relates to the di-
agnosis, prevention, care, or treatment of
any human disease or impairment, or the as-
sessment of the health of human beings.

(8) HEALTH CARE INSTITUTION.—The term
‘“‘health care institution” means any entity
licensed under Federal or State law to pro-
vide health care services (including but not
limited to ambulatory surgical centers, as-
sisted living facilities, emergency medical
services providers, hospices, hospitals and
hospital systems, nursing homes, or other
entities licensed to provide such services).

(9) HEALTH CARE LAWSUIT.—The term
‘“‘health care lawsuit’’ means any health care
liability claim concerning the provision of
health care goods or services affecting inter-
state commerce, or any health care liability
action concerning the provision of (or the
failure to provide) health care goods or serv-
ices affecting interstate commerce, brought
in a State or Federal court or pursuant to an
alternative dispute resolution system,
against a health care provider or a health
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care institution regardless of the theory of
liability on which the claim is based, or the
number of claimants, plaintiffs, defendants,
or other parties, or the number of claims or
causes of action, in which the claimant al-
leges a health care liability claim.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action’ means a
civil action brought in a State or Federal
Court or pursuant to an alternative dispute
resolution system, against a health care pro-
vider or a health care institution regardless
of the theory of liability on which the claim
is based, or the number of plaintiffs, defend-
ants, or other parties, or the number of
causes of action, in which the claimant al-
leges a health care liability claim.

(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’ means a
demand by any person, whether or not pursu-
ant to ADR, against a health care provider
or health care institution, including third-
party claims, cross-claims, counter-claims,
or contribution claims, which are based upon
the provision of, use of, or payment for (or
the failure to provide, use, or pay for) health
care services, regardless of the theory of li-
ability on which the claim is based, or the
number of plaintiffs, defendants, or other
parties, or the number of causes of action.

(12) HEALTH CARE PROVIDER.—

(A) IN GENERAL.—The term ‘health care
provider’” means any person (including but
not limited to a physician (as defined by sec-
tion 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)), registered nurse, dentist, po-
diatrist, pharmacist, chiropractor, or optom-
etrist) required by State or Federal law to be
licensed, registered, or certified to provide
health care services, and being either so li-
censed, registered, or certified, or exempted
from such requirement by other statute or
regulation.

(B) TREATMENT OF CERTAIN PROFESSIONAL
ASSOCIATIONS.—For purposes of this subtitle,
a professional association that is organized
under State law by an individual physician
or group of physicians, a partnership or lim-
ited liability partnership formed by a group
of physicians, a nonprofit health corporation
certified under State law, or a company
formed by a group of physicians under State
law shall be treated as a health care provider
under subparagraph (A).

(13) MALICIOUS INTENT TO INJURE.—The
term ‘‘malicious intent to injure’ means in-
tentionally causing or attempting to cause
physical injury other than providing health
care goods or services.

(14) NONECONOMIC DAMAGES.—The term
‘“‘noneconomic damages’” means damages for
physical and emotional pain, suffering, in-
convenience, physical impairment, mental
anguish, disfigurement, loss of enjoyment of
life, loss of society and companionship, loss
of consortium (other than loss of domestic
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of
any kind or nature.

(15) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’” means damages awarded, for
the purpose of punishment or deterrence, and
not solely for compensatory purposes,
against a health care provider or health care
institution. Punitive damages are neither
economic nor noneconomic damages.

(16) RECOVERY.—The term ‘‘recovery’’
means the net sum recovered after deducting
any disbursements or costs incurred in con-
nection with prosecution or settlement of
the claim, including all costs paid or ad-
vanced by any person. Costs of health care
incurred by the plaintiff and the attorneys’
office overhead costs or charges for legal
services are not deductible disbursements or
costs for such purpose.

(17) STATE.—The term ‘‘State’ means each
of the several States, the District of Colum-
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bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, and any other
territory or possession of the United States,
or any political subdivision thereof.

SEC. 10103. ENCOURAGING SPEEDY RESOLUTION

OF CLAIMS.

(a) IN GENERAL.—Except as otherwise pro-
vided for in this section, the time for the
commencement of a health care lawsuit
shall be 3 years after the date of manifesta-
tion of injury or 1 year after the claimant
discovers, or through the use of reasonable
diligence should have discovered, the injury,
whichever occurs first.

(b) GENERAL EXCEPTION.—The time for the
commencement of a health care lawsuit
shall not exceed 3 years after the date of
manifestation of injury unless the tolling of
time was delayed as a result of—

(1) fraud;

(2) intentional concealment; or

(3) the presence of a foreign body, which
has no therapeutic or diagnostic purpose or
effect, in the person of the injured person.

(c) MINORS.—An action by a minor shall be
commenced within 3 years from the date of
the alleged manifestation of injury except
that if such minor is under the full age of 6
years, such action shall be commenced with-
in 3 years of the manifestation of injury, or
prior to the eighth birthday of the minor,
whichever provides a longer period. Such
time limitation shall be tolled for minors for
any period during which a parent or guard-
ian and a health care provider or health care
institution have committed fraud or collu-
sion in the failure to bring an action on be-
half of the injured minor.

(d) RULE 11 SANCTIONS.—Whenever a Fed-
eral or State court determines (whether by
motion of the parties or whether on the mo-
tion of the court) that there has been a vio-
lation of Rule 11 of the Federal Rules of Civil
Procedure (or a similar violation of applica-
ble State court rules) in a health care liabil-
ity action to which this subtitle applies, the
court shall impose upon the attorneys, law
firms, or pro se litigants that have violated
Rule 11 or are responsible for the violation,
an appropriate sanction, which shall include
an order to pay the other party or parties for
the reasonable expenses incurred as a direct
result of the filing of the pleading, motion,
or other paper that is the subject of the vio-
lation, including a reasonable attorneys’ fee.
Such sanction shall be sufficient to deter
repetition of such conduct or comparable
conduct by others similarly situated, and to
compensate the party or parties injured by
such conduct.

SEC. 10104. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-
TUAL ECONOMIC LOSSES IN HEALTH CARE LAW-
SUITS.—In any health care lawsuit, nothing
in this subtitle shall 1limit the recovery by a
claimant of the full amount of the available
economic damages, notwithstanding the lim-
itation contained in subsection (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—

(1) HEALTH CARE PROVIDERS.—In any health
care lawsuit where final judgment is ren-
dered against a health care provider, the
amount of noneconomic damages recovered
from the provider, if otherwise available
under applicable Federal or State law, may
be as much as $250,000, regardless of the num-
ber of parties other than a health care insti-
tution against whom the action is brought or
the number of separate claims or actions
brought with respect to the same occurrence.

(2) HEALTH CARE INSTITUTIONS.—

(A) SINGLE INSTITUTION.—In any health
care lawsuit where final judgment is ren-
dered against a single health care institu-
tion, the amount of noneconomic damages
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recovered from the institution, if otherwise
available under applicable Federal or State
law, may be as much as $250,000, regardless of
the number of parties against whom the ac-
tion is brought or the number of separate
claims or actions brought with respect to the
same occurrence.

(B) MULTIPLE INSTITUTIONS.—In any health
care lawsuit where final judgment is ren-
dered against more than one health care in-
stitution, the amount of noneconomic dam-
ages recovered from each institution, if oth-
erwise available under applicable Federal or
State law, may be as much as $250,000, re-
gardless of the number of parties against
whom the action is brought or the number of
separate claims or actions brought with re-
spect to the same occurrence, except that
the total amount recovered from all such in-
stitutions in such lawsuit shall not exceed
$500,000.

(¢) NO DISCOUNT OF AWARD FOR NON-
ECONOMIC DAMAGES.—In any health care law-
suit—

(1) an award for future noneconomic dam-
ages shall not be discounted to present
value;

(2) the jury shall not be informed about the
maximum award for noneconomic damages
under subsection (b);

(3) an award for noneconomic damages in
excess of the limitations provided for in sub-
section (b) shall be reduced either before the
entry of judgment, or by amendment of the
judgment after entry of judgment, and such
reduction shall be made before accounting
for any other reduction in damages required
by law; and

(4) if separate awards are rendered for past
and future noneconomic damages and the
combined awards exceed the limitations de-
scribed in subsection (b), the future non-
economic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care
lawsuit, each party shall be liable for that
party’s several share of any damages only
and not for the share of any other person.
Each party shall be liable only for the
amount of damages allocated to such party
in direct proportion to such party’s percent-
age of responsibility. A separate judgment
shall be rendered against each such party for
the amount allocated to such party. For pur-
poses of this section, the trier of fact shall
determine the proportion of responsibility of
each party for the claimant’s harm.

SEC. 10105. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAM-
AGES ACTUALLY PAID TO CLAIMANTS.—

(1) IN GENERAL.—In any health care law-
suit, the court shall supervise the arrange-
ments for payment of damages to protect
against conflicts of interest that may have
the effect of reducing the amount of damages
awarded that are actually paid to claimants.

(2) CONTINGENCY FEES.—

(A) IN GENERAL.—In any health care law-
suit in which the attorney for a party claims
a financial stake in the outcome by virtue of
a contingent fee, the court shall have the
power to restrict the payment of a claim-
ant’s damage recovery to such attorney, and
to redirect such damages to the claimant
based upon the interests of justice and prin-
ciples of equity.

(B) LIMITATION.—The total of all contin-
gent fees for representing all claimants in a
health care lawsuit shall not exceed the fol-
lowing limits:

(i) 40 percent of the first $50,000 recovered
by the claimant(s).

(ii) 33% percent of the next $50,000 recov-
ered by the claimant(s).

(iii) 256 percent of the next $500,000 recov-
ered by the claimant(s).

(iv) 15 percent of any amount by which the
recovery by the claimant(s) is in excess of
$600,000.
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(b) APPLICABILITY.—

(1) IN GENERAL.—The limitations in sub-
section (a) shall apply whether the recovery
is by judgment, settlement, mediation, arbi-
tration, or any other form of alternative dis-
pute resolution.

(2) MINORS.—In a health care lawsuit in-
volving a minor or incompetent person, a
court retains the authority to authorize or
approve a fee that is less than the maximum
permitted under this section.

(¢) EXPERT WITNESSES.—

(1) REQUIREMENT.—No individual shall be
qualified to testify as an expert witness con-
cerning issues of negligence in any health
care lawsuit against a defendant unless such
individual—

(A) except as required under paragraph (2),
is a health care professional who—

(i) is appropriately credentialed or licensed
in 1 or more States to deliver health care
services; and

(ii) typically treats the diagnosis or condi-
tion or provides the type of treatment under
review; and

(B) can demonstrate by competent evi-
dence that, as a result of training, education,
knowledge, and experience in the evaluation,
diagnosis, and treatment of the disease or in-
jury which is the subject matter of the law-
suit against the defendant, the individual
was substantially familiar with applicable
standards of care and practice as they relate
to the act or omission which is the subject of
the lawsuit on the date of the incident.

(2) PHYSICIAN REVIEW.—In a health care
lawsuit, if the claim of the plaintiff involved
treatment that is recommended or provided
by a physician (allopathic or osteopathic), an
individual shall not be qualified to be an ex-
pert witness under this subsection with re-
spect to issues of negligence concerning such
treatment unless such individual is a physi-
cian.

(3) SPECIALTIES AND SUBSPECIALTIES.—With
respect to a lawsuit described in paragraph
(1), a court shall not permit an expert in one
medical specialty or subspecialty to testify
against a defendant in another medical spe-
cialty or subspecialty unless, in addition to
a showing of substantial familiarity in ac-
cordance with paragraph (1)(B), there is a
showing that the standards of care and prac-
tice in the two specialty or subspecialty
fields are similar.

(4) LIMITATION.—The limitations in this
subsection shall not apply to expert wit-
nesses testifying as to the degree or perma-
nency of medical or physical impairment.
SEC. 10106. ADDITIONAL HEALTH BENEFITS.

(a) IN GENERAL.—The amount of any dam-
ages received by a claimant in any health
care lawsuit shall be reduced by the court by
the amount of any collateral source benefits
to which the claimant is entitled, less any
insurance premiums or other payments made
by the claimant (or by the spouse, parent,
child, or legal guardian of the claimant) to
obtain or secure such benefits.

(b) PRESERVATION OF CURRENT LAW.—
Where a payor of collateral source benefits
has a right of recovery by reimbursement or
subrogation and such right is permitted
under Federal or State law, subsection (a)
shall not apply.

(c) APPLICATION OF PROVISION.—This sec-
tion shall apply to any health care lawsuit
that is settled or resolved by a fact finder.
SEC. 10107. PUNITIVE DAMAGES.

(a) PUNITIVE DAMAGES PERMITTED.—

(1) IN GENERAL.—Punitive damages may, if
otherwise available under applicable State
or Federal law, be awarded against any per-
son in a health care lawsuit only if it is prov-
en by clear and convincing evidence that
such person acted with malicious intent to
injure the claimant, or that such person de-
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liberately failed to avoid unnecessary injury
that such person knew the claimant was sub-
stantially certain to suffer.

(2) FILING OF LAWSUIT.—No demand for pu-
nitive damages shall be included in a health
care lawsuit as initially filed. A court may
allow a claimant to file an amended pleading
for punitive damages only upon a motion by
the claimant and after a finding by the
court, upon review of supporting and oppos-
ing affidavits or after a hearing, after weigh-
ing the evidence, that the claimant has es-
tablished by a substantial probability that
the claimant will prevail on the claim for
punitive damages.

(3) SEPARATE PROCEEDING.—At the request
of any party in a health care lawsuit, the
trier of fact shall consider in a separate pro-
ceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; and

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.
If a separate proceeding is requested, evi-
dence relevant only to the claim for punitive
damages, as determined by applicable State
law, shall be inadmissible in any proceeding
to determine whether compensatory dam-
ages are to be awarded.

(4) LIMITATION WHERE NO COMPENSATORY
DAMAGES ARE AWARDED.—In any health care
lawsuit where no judgment for compensatory
damages is rendered against a person, no pu-
nitive damages may be awarded with respect
to the claim in such lawsuit against such
person.

(b) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—

(1) FACTORS CONSIDERED.—In determining
the amount of punitive damages under this
section, the trier of fact shall consider only
the following:

(A) the severity of the harm caused by the
conduct of such party;

(B) the duration of the conduct or any con-
cealment of it by such party;

(C) the profitability of the conduct to such
party;

(D) the number of products sold or medical
procedures rendered for compensation, as the
case may be, by such party, of the kind caus-
ing the harm complained of by the claimant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained
of by the claimant; and

(F) the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of puni-
tive damages awarded in a health care law-
suit may not exceed an amount equal to two
times the amount of economic damages
awarded in the lawsuit or $250,000, whichever
is greater. The jury shall not be informed of
the limitation under the preceding sentence.

(¢) LIABILITY OF HEALTH CARE PROVIDERS.—

(1) IN GENERAL.—A health care provider
who prescribes, or who dispenses pursuant to
a prescription, a drug, biological product, or
medical device approved by the Food and
Drug Administration, for an approved indica-
tion of the drug, biological product, or med-
ical device, shall not be named as a party to
a product liability lawsuit invoking such
drug, biological product, or medical device
and shall not be liable to a claimant in a
class action lawsuit against the manufac-
turer, distributor, or product seller of such
drug, biological product, or medical device.

(2) MEDICAL PRODUCT.—The term ‘‘medical
product’ means a drug or device intended for
humans. The terms ‘‘drug’” and ‘‘device”
have the meanings given such terms in sec-
tions 201(g)(1) and 201(h) of the Federal Food,
Drug and Cosmetic Act (21 U.S.C. 321), re-
spectively, including any component or raw
material used therein, but excluding health
care services.
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SEC. 10108. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN
HEALTH CARE LAWSUITS.

(a) IN GENERAL.—In any health care law-
suit, if an award of future damages, without
reduction to present value, equaling or ex-
ceeding $50,000 is made against a party with
sufficient insurance or other assets to fund a
periodic payment of such a judgment, the
court shall, at the request of any party,
enter a judgment ordering that the future
damages be paid by periodic payments in ac-
cordance with the Uniform Periodic Pay-
ment of Judgments Act promulgated by the
National Conference of Commissioners on
Uniform State Laws.

(b) APPLICABILITY.—This section applies to
all actions which have not been first set for
trial or retrial before the effective date of
this subtitle.

SEC. 10109. EFFECT ON OTHER LAWS.

(a) GENERAL VACCINE INJURY.—

(1) IN GENERAL.—To the extent that title
XXI of the Public Health Service Act estab-
lishes a Federal rule of law applicable to a
civil action brought for a vaccine-related in-
jury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
title XXI shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a vaccine-related in-
jury or death to which a Federal rule of law
under title XXI of the Public Health Service
Act does not apply, then this subtitle or oth-
erwise applicable law (as determined under
this subtitle) will apply to such aspect of
such action.

(b) SMALLPOX VACCINE INJURY.—

(1) IN GENERAL.—To the extent that part C
of title II of the Public Health Service Act
establishes a Federal rule of law applicable
to a civil action brought for a smallpox vac-
cine-related injury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
part C shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a smallpox vaccine-
related injury or death to which a Federal
rule of law under part C of title II of the
Public Health Service Act does not apply,
then this subtitle or otherwise applicable
law (as determined under this subtitle) will
apply to such aspect of such action.

(c) OTHER FEDERAL LAW.—Except as pro-
vided in this section, nothing in this subtitle
shall be deemed to affect any defense avail-
able, or any limitation on liability that ap-
plies to, a defendant in a health care lawsuit
or action under any other provision of Fed-
eral law.

SEC. 10110. STATE FLEXIBILITY AND PROTEC-
TION OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provi-
sions governing health care lawsuits set
forth in this subtitle shall preempt, subject
to subsections (b) and (c), State law to the
extent that State law prevents the applica-
tion of any provisions of law established by
or under this subtitle. The provisions gov-
erning health care lawsuits set forth in this
subtitle supersede chapter 171 of title 28,
United States Code, to the extent that such
chapter—

(1) provides for a greater amount of dam-
ages or contingent fees, a longer period in
which a health care lawsuit may be com-
menced, or a reduced applicability or scope
of periodic payment of future damages, than
provided in this subtitle; or

(2) prohibits the introduction of evidence
regarding collateral source benefits.
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(b) PREEMPTION OF CERTAIN STATE LAWS.—
No provision of this subtitle shall be con-
strued to preempt any State law (whether ef-
fective before, on, or after the date of the en-
actment of this Act) that specifies a par-
ticular monetary amount of compensatory
or punitive damages (or the total amount of
damages) that may be awarded in a health
care lawsuit, regardless of whether such
monetary amount is greater or lesser than is
provided for under this subtitle, notwith-
standing section 10104(a).

(c) PROTECTION OF STATE’S RIGHTS AND
OTHER LAWS.—

(1) IN GENERAL.—AnNYy issue that is not gov-
erned by a provision of law established by or
under this subtitle (including the State
standards of negligence) shall be governed by
otherwise applicable Federal or State law.

(2) RULE OF CONSTRUCTION.—Nothing in this
subtitle shall be construed to—

(A) preempt or supersede any Federal or
State law that imposes greater procedural or
substantive protections (such as a shorter
statute of limitations) for a health care pro-
vider or health care institution from liabil-
ity, loss, or damages than those provided by
this subtitle;

(B) preempt or supercede any State law
that permits and provides for the enforce-
ment of any arbitration agreement related
to a health care liability claim whether en-
acted prior to or after the date of enactment
of this Act;

(C) create a cause of action that is not oth-
erwise available under Federal or State law;
or

(D) affect the scope of preemption of any
other Federal law.

SEC. 10111. APPLICABILITY; EFFECTIVE DATE.

This subtitle shall apply to any health care
lawsuit brought in a Federal or State court,
or subject to an alternative dispute resolu-
tion system, that is initiated on or after the
date of the enactment of this Act, except
that any health care lawsuit arising from an
injury occurring prior to the date of enact-
ment of this Act shall be governed by the ap-
plicable statute of limitations provisions in
effect at the time the injury occurred.
Subtitle C—Rescission of Discretionary

Amounts Appropriated by the American

Recovery and Reinvestment Act of 2009

SEC. 10201. RESCISSION OF DISCRETIONARY
AMOUNTS APPROPRIATED BY THE
AMERICAN RECOVERY AND REIN-
VESTMENT ACT OF 2009.

(a) IN GENERAL.—AIll discretionary

amounts made available by the American
Recovery and Reinvestment Act of 2009 (123
Stat. 115; Public Law No: 111-5) that are un-
obligated on the date of the enactment of
this Act are hereby rescinded.

(b) ADMINISTRATION.—Not later than 30
days after the date of the enactment of this
Act, the Director of the Office of Manage-
ment and Budget shall—

(1) administer the reduction specified in
subsection (a); and

(2) submit to the Committee on Appropria-
tions of the Senate and the Committee on
Appropriations of the House of Representa-
tives a report specifying the account and the
amount of each reduction made pursuant to
subsection (a).

SA 3135. Mr. SANDERS (for himself,
Mr. BROWN, Mr. FRANKEN, and Mr.
BURRIS) submitted an amendment in-
tended to be proposed to amendment
SA 2786 proposed by Mr. REID (for him-
self, Mr. BAucus, Mr. DopD, and Mr.
HARKIN) to the bill H.R. 3590, to amend
the Internal Revenue Code of 1986 to
modify the first-time homebuyers cred-
it in the case of members of the Armed
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Forces and certain other Federal em-
ployees, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

Beginning on page 1979, line 20, strike all
through page 1996, line 3, and insert the fol-
lowing:

SEC. 9001. SURCHARGE ON HIGH INCOME INDI-
VIDUALS.

(a) IN GENERAL.—Subchapter A of chapter 1
of the Internal Revenue Code of 1986 is
amended by adding at the end the following
new part:

“PART VIII—SURCHARGE ON HIGH
INCOME INDIVIDUALS
““Sec. 59B. Surcharge on high income indi-
viduals.
“SEC. 59B. SURCHARGE ON HIGH INCOME INDI-
VIDUALS.

‘‘(a) GENERAL RULE.—In the case of a tax-
payer other than a corporation, there is
hereby imposed (in addition to any other tax
imposed by this subtitle) a tax equal to 5.4
percent of so much of the modified adjusted
gross income of the taxpayer as exceeds
$4,800,000.

“(b) TAXPAYERS NOT MAKING A JOINT RE-
TURN.—In the case of any taxpayer other
than a taxpayer making a joint return under
section 6013 or a surviving spouse (as defined
in section 2(a)), subsection (a) shall be ap-
plied by substituting  ‘$2,400,000° for
‘$4,800,000°.

“(c) MODIFIED ADJUSTED GROSS INCOME.—
For purposes of this section, the term ‘modi-
fied adjusted gross income’ means adjusted
gross income reduced by any deduction (not
taken into account in determining adjusted
gross income) allowed for investment inter-
est (as defined in section 163(d)). In the case
of an estate or trust, adjusted gross income
shall be determined as provided in section
67(e).

‘‘(d) SPECIAL RULES.—

‘(1) NONRESIDENT ALIEN.—In the case of a
nonresident alien individual, only amounts
taken into account in connection with the
tax imposed under section 871(b) shall be
taken into account under this section.

‘(2) CITIZENS AND RESIDENTS LIVING
ABROAD.—The dollar amount in effect under
subsection (a) (after the application of sub-
section (b)) shall be decreased by the excess
of—

‘“(A) the amounts excluded from the tax-
payer’s gross income under section 911, over

‘(B) the amounts of any deductions or ex-
clusions disallowed under section 911(d)(6)
with respect to the amounts described in
subparagraph (A).

‘“(3) CHARITABLE TRUSTS.—Subsection (a)
shall not apply to a trust all the unexpired
interests in which are devoted to one or
more of the purposes described in section
170(c)(2)(B).

‘“(4) NOT TREATED AS TAX IMPOSED BY THIS
CHAPTER FOR CERTAIN PURPOSES.—The tax
imposed under this section shall not be
treated as tax imposed by this chapter for
purposes of determining the amount of any
credit under this chapter or for purposes of
section 55.”.

(b) CLERICAL AMENDMENT.—The table of
parts for subchapter A of chapter 1 of the In-
ternal Revenue Code of 1986 is amended by
adding at the end the following new item:

“PART VIII. SURCHARGE ON HIGH INCOME
INDIVIDUALS.”’.

(c) SECTION 15 NOT TO APPLY.—The amend-
ment made by subsection (a) shall not be
treated as a change in a rate of tax for pur-
poses of section 15 of the Internal Revenue
Code of 1986.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
yvears beginning after December 31, 2010.
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SA 3136. Mr. UDALL of New Mexico
submitted an amendment intended to
be proposed to amendment SA 2786 pro-
posed by Mr. REID (for himself, Mr.
BAucus, Mr. DobD, AND MR. HARKIN) to
the bill H.R. 3590, to amend the Inter-
nal Revenue Code of 1986 to modify the
first-time homebuyers credit in the
case of members of the Armed Forces
and certain other Federal employees,
and for other purposes; which was or-
dered to lie on the table; as follows:

On page 796, between lines 5 and 6, insert
the following:

PART IV—TELEHEALTH AND REMOTE
PATIENT MONITORING
SEC. 3031. TELEHEALTH AND REMOTE PATIENT
MONITORING.

(a) IMPROVING CREDENTIALING AND PRIVI-
LEGING STANDARDS FOR TELEHEALTH SERV-
ICES.—Section 1834(m) of the Social Security
Act (42 U.S.C. 1395m(m)) is amended by add-
ing at the end the following new paragraph:

“(b) ESTABLISHMENT OoF REMOTE
CREDENTIALING AND PRIVILEGING STAND-
ARDS.—

‘“(A) IN GENERAL.—Not later than 2 years
after the date of the enactment of this para-
graph, the Secretary shall establish regula-
tions for considering the remote
credentialing and privileging standards ap-
plicable to telehealth services, including in-
terpretative services, for originating sites
under this subsection. Such regulations shall
allow an originating site to accept, and not
duplicate, the credentialing and privileging
processes and decisions made by another
site.

“(B) CLARIFICATION REGARDING ACCEPTANCE
OF PROCESSES AND DECISIONS PRIOR TO ENACT-
MENT OF REGULATIONS.—During the period be-
ginning on such date of enactment and end-
ing on the effective date of the regulations
under subparagraph (A), the Secretary shall
not take any punitive action under any rule
or regulation against an originating site on
the basis of that site’s acceptance, for pur-
poses of receiving telehealth services (in-
cluding interpretive services), the
credentialing and privileging processes and
decisions made by another site that is cer-
tified by a national body recognized by the
Secretary if the site accepting such
credentialing and privileging processes is
also so certified and complies with the appli-
cable requirements for such acceptance.”.

(b) EXPANDING ACCESS TO STROKE TELE-
HEALTH EVALUATION.—

(1) IN GENERAL.—Section 1834(m)(4) of the
Social Security Act (42 U.S.C. 1395m(m)(4)) is
amended by adding at the end the following
new subparagraph:

“(G) STROKE TELEHEALTH SERVICES.—The
term ‘stroke telehealth services’ means a
telehealth service used for the evaluation of
individuals with acute stroke.”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply to tele-
health services furnished on or after the date
that is 6 months after the date of enactment
of this Act.

(¢c) IMPROVING ACCESS TO TELEHEALTH
SERVICES AT IHS FACILITIES.—

(1) COVERAGE OF METROPOLITAN SITES.—
Section 1834(m)(4)(C)(i) of such Act (42 U.S.C.
1395m(m)(4)(C)(i)) is amended—

(A) in subclause (II), by deleting ‘‘or” at
the end;

(B) in subclause (III), by deleting the pe-
riod at the end and inserting ‘; or’’; and

(C) by adding at the end the following sub-
clause:

“(IV) from a facility of the Indian Health
Service (whether operated by such Service or
by an Indian tribe or tribal organization (as



December 10, 2009

those terms are defined in section 4 of the In-
dian Health Care Improvement Act)).”.

(2) INCLUSION OF IHS FACILITIES AS ORIGI-
NATING SITES.—Section 1834(m)(4)(C)(ii) of
the Social Security Act (42 TU.S.C.
1395m(m)(4)(C)(ii)) is amended by adding at
the end the following new subclause:

“(IX) A facility of the Indian Health Serv-
ice, whether operated by such Service or by
an Indian tribe or tribal organization (as
those terms are defined in section 4 of the In-
dian Health Care Improvement Act).”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection apply to telehealth
services furnished on or after the date that is
6 months after the date of enactment of this
Act.

(d) COMMUNITY-BASED PATIENT MONI-
TORING.—Section 3026(B) of this Act is
amended by adding at the end the following
new clause:

‘(vi) Utilizing telehealth, remote patient
monitoring, and other technology when
medically appropriate to enhance care tran-
sition services provided across the con-
tinuum of care.”.

(e) TELEHEALTH ADVISORY COMMITTEE.—

(1) ESTABLISHMENT.—Section 1868 of the
Social Security Act (42 U.S.C. 139%ee) is
amended—

(A) in the heading, by adding at the end
the following: “TELEHEALTH ADVISORY COM-
MITTEE”’; and

(B) by adding at the end the following new
subsection:

“‘(c) TELEHEALTH ADVISORY COMMITTEE.—

‘(1 IN GENERAL.—A Telehealth Advisory
Committee (in this subsection referred to as
the ‘Advisory Committee’) shall be ap-
pointed by the Secretary to make annual
recommendations to the Secretary on poli-
cies of the Centers for Medicare & Medicaid
Services regarding telehealth services as es-
tablished under section 1834(m), including
the appropriate addition or deletion of serv-
ices (and HCPCS codes) to those specified in
paragraphs (4)(F)(i) and (4)(F)(ii) of such sec-
tion and for authorized payment under para-
graph (1) of such section, and to Congress on
areas in which originating sites are located
(as specified in paragraph (4)(C)(i) of such
section) and eligible telehealth sites (as de-
scribed in paragraph (4)(C)(ii) of such sec-
tion).

‘“(2) MEMBERSHIP; TERMS.—

‘“(A) MEMBERSHIP.—

‘(i) IN GENERAL.—The Advisory Committee
shall be composed of 10 members, to be ap-
pointed by the Secretary, of whom—

‘(D) 5 shall be practicing physicians;

“(II) 2 shall be practicing nonphysician
health care practitioners;

“(III) 2 shall be administrators of tele-
health programs; and

‘““(IV) 1 shall be an informatics or tech-
nology expert.

““(ii) REQUIREMENTS FOR APPOINTING MEM-
BERS.—In appointing members of the Advi-
sory Committee, the Secretary shall—

“(I) ensure that each member has prior ex-
perience with the practice of telemedicine or
telehealth;

“(IT) give preference to individuals who are
currently providing telemedicine or tele-
health services or who are involved in tele-
medicine or telehealth programs;

‘“(ITII) ensure that the membership of the
Advisory Committee represents a balance of
specialties and geographic regions; and

‘“(IV) take into account the recommenda-
tions of stakeholders.

‘(B) TERMS.—The members of the Advisory
Committee shall serve for a 3-year term.

¢(C) CONFLICTS OF INTEREST.—A member of
the Advisory Committee may not participate
with respect to a particular matter consid-
ered in a meeting of the Advisory Committee
if such member (or an immediate family
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member of such member) has a financial in-
terest that could be affected by the advice
given to the Secretary with respect to such
matter.

‘(D) PRIORITY AREAS FOR CONSIDERATION.—
In making recommendations under para-
graph (1), the committee shall consider rec-
ommendations to Congress on the following:

‘(i) Increasing coverage of telehealth serv-
ices to all geographic areas of the United
States. Such consideration shall take into
account the costs to the Federal Government
of such increased coverage and the total off-
setting savings accrued to the Federal Gov-
ernment as a result of investments in tele-
health.

‘“(ii) Including providing payments under
section 1834(m) for store and forward services
for all eligible areas. Such consideration
should take into account the experience in
Alaska and Hawaii in providing such services
under this title, including the impact on
costs, the effect on the quality and avail-
ability of health services, and ways in which
the Federal Government can minimize the
risk of fraud and abuse for such services.

‘‘(iii) Expanding coverage under this title
of remote monitoring services for—

‘“(I) individuals with chronic diseases;

‘“(IT) individuals recently discharged from
a facility that is an originating site under
such section; and

‘“(ITII) individuals assigned to an account-
able care organization under section 1899, in-
dividuals discharged from a hospital that re-
ceives disproportionate share payments
under section 1886(d)(5)(F) who are in need of
transitional care, and individuals who are
furnished services under the national pilot
program on payment bundling under section
1866D.

Each recommendation made under para-
graph (1) shall take into consideration the
costs to the Federal Government and the
total offsetting savings accrued to the Fed-
eral Government as a result of investments
in telehealth and ways in which the Federal
Government can minimize the risk of fraud
and abuse for telehealth services.

“(3) REQUIREMENT TO REVIEW AND PROVIDE
RECOMMENDATIONS.—The Advisory Com-
mittee shall review and provide rec-
ommendations to the Secretary on legisla-
tion that would allow other providers of
services and suppliers to provide telehealth
services to Medicare beneficiaries.

‘“(4) DEADLINE.—Not later than December
31, 2010, the Advisory Committee shall sub-
mit to Congress any recommendations to
Congress under paragraph (1), including the
recommendations considered under para-
graph (2)(D).”.

(2) FOLLOWING RECOMMENDATIONS.—Section
1834(m)(4)(F) of such Act (42 TU.S.C.
1395m(m)(4)(F')) is amended by adding at the
end the following new clause:

¢“(iii) RECOMMENDATIONS OF THE TELE-
HEALTH ADVISORY COMMITTEE.—In making de-
terminations under clauses (i) and (ii), the
Secretary shall take into account the rec-
ommendations of the Telehealth Advisory
Committee (established under section
1868(c)) when adding or deleting services (and
HCPCS codes) and in establishing policies of
the Centers for Medicare & Medicaid Serv-
ices regarding the delivery of telehealth
services. If the Secretary does not imple-
ment such a recommendation, the Secretary
shall publish in the Federal Register a state-
ment regarding the reason such rec-
ommendation was not implemented.”’.

(3) WAIVER OF ADMINISTRATIVE LIMITA-
TION.—The Secretary of Health and Human
Services shall establish the Telehealth Advi-
sory Committee under the amendment made
by paragraph (1) notwithstanding any limita-
tion that may apply to the number of advi-
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sory committees that may be established
(within the Department of Health and
Human Services or otherwise).

(f) LisT OF COVERED TELEHEALTH SERV-
ICES.—Section 1834(m)(4)(F) of such Act (42
U.S.C. 1395m(m)(4)(F)), as amended by sub-
section (e), is further amended—

(1) by redesignating clauses (ii) and (iii) as
clauses (iii) and (iv);

(2) by inserting after clause (i) the fol-
lowing new clause:

¢‘(ii) ORIGINATING SITE SERVICES.—

‘() IN GENERAL.—Subject to subclause (II),
the Secretary may make payments under
this subsection to an originating site de-
scribed in subparagraph (C)(ii) for services
originating at the site.

‘(II) LIMITATION.—The Secretary may not
make such payments with respect to a serv-
ice described in subclause (1) if the Secretary
finds, upon review of the available evidence,
that a service is not safe, effective, or medi-
cally beneficial when performed as a tele-
health service.”’; and

(3) by striking clause (iii), as redesignated
under paragraph (1), and inserting the fol-
lowing new clause:

‘‘(iii) YEARLY UPDATE.—The Secretary
shall establish a process that provides, on an
annual basis—

‘(I for the addition of telehealth services
(and HCPCS codes), to those specified in
clauses (i) and (ii) for authorized payment
under this subsection, unless the Secretary
finds, upon review of the available evidence,
that a service is not safe, effective, or medi-
cally beneficial when performed as a tele-
health service; and

““(IT) for the deletion of such services (and
HCPCS codes), from those specified in
clauses (i) and (ii) for authorized payment
under this subsection, that the Secretary
finds, upon review of additional evidence, are
not safe, effective, or medically beneficial
when performed as a telehealth service.”.

(g) TELEHEALTH ACCESS TO SMALL POPU-
LATION METROPOLITAN COUNTIES.—Section
1834(m)(4)(C)(A)(II) of such Act (42 U.S.C.
1395m(4)(C)(1)(II)) is amended to read as fol-
lows:

““(IT) in a county with a population of less
than 35,000, according to the most recent de-
cennial census, or that is not included in a
Metropolitan Statistical Area; or’’.

(h) TELEHEALTH ACCESS FOR ‘‘STORE AND
FORWARD”’ DIAGNOSTIC CONSULTATIONS.—Sec-
tion 1834(m)(1) of such Act (42 U.S.C.
1395(m)(1)) is amended by adding at the end
the following sentence: ‘‘For purposes of the
first sentence, in the case of telehealth serv-
ices that are furnished by a facility of the In-
dian Health Service, a rural health clinic, a
Federally qualified health center, or a crit-
ical access hospital (as described in para-
graph (4)(C)(ii)) , or a sole community hos-
pital (as defined in section 1886(d)(5)(D)(iii)),
the term ‘telecommunications system’ in-
cludes store-and-forward technologies de-
scribed in the preceding sentence.”.

SA 3137. Mr. BEGICH submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1339, between lines 18 and 19, insert
the following:
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SEC. 5211. INCREASING ACCESS TO PRIMARY
CARE SERVICES.

(a) STATE GRANTS TO HEALTH CARE PRO-
VIDERS WHO PROVIDE SERVICES TO A HIGH
PERCENTAGE OF MEDICALLY UNDERSERVED
POPULATIONS OR OTHER SPECIAL POPU-
LATIONS.—

(1) IN GENERAL.—A State may award grants
to health care providers who treat a high
percentage, as determined by such State, of
medically underserved populations or other
special populations in such State.

(2) SOURCE OF FUNDS.—A grant program es-
tablished by a State under paragraph (1) may
not be established within a department,
agency, or other entity of such State that
administers the Medicaid program under
title XIX of the Social Security Act (42
U.S.C. 1396 et seq.), and no Federal or State
funds allocated to such Medicaid program,
the Medicare program under title XVIII of
the Social Security Act (42 U.S.C. 1395 et
seq.), or the TRICARE program under chap-
ter 55 of title 10, United States Code, may be
used to award grants or to pay administra-
tive costs associated with a grant program
established under paragraph (1).

(b) PROVIDING FOR UNDERSERVED MEDICARE
POPULATIONS DEMONSTRATION PROJECT.—
Subpart III of part D of title III of the Public
Health Service Act (42 U.S.C. 25641 et seq.) is
amended by adding at the end the following:
“SEC. 338N. PROVIDING FOR UNDERSERVED

MEDICARE POPULATIONS DEM-
ONSTRATION PROJECT.

‘“(a) IN GENERAL.—The Secretary shall es-
tablish, in not more than 5 States, a dem-
onstration project, to be known as the Pro-
viding for Underserved Medicare Populations
Demonstration Project, for the purpose of
encouraging health care providers who are
recent graduates of a health care program to
enter into primary care practice, by pro-
viding incentive payments to eligible pri-
mary health services providers.

““(b) DEMONSTRATION PROJECT.—

‘(1) IN GENERAL.—The Secretary shall
grant awards, on a competitive basis, to eli-
gible primary health services providers, as
described in paragraph (2). Each recipient of
such an award shall receive such award for a
period of 3 years, provided such recipient
continues to meet the eligibility criteria de-
scribed in subsection (c).

‘“(2) AWARD AMOUNTS.—Each award de-
scribed in paragraph (1) shall be in an
amount not to exceed—

““(A) $50,000 per year for the repayment of
student loans associated with the health
care educational expenses of such recipient;
or

‘“(B) $37,600 per year in cash incentive pay-
ments.

‘‘(c) ELIGIBLE PRIMARY HEALTH SERVICES
PROVIDERS.—The Secretary shall establish
criteria for individuals to be eligible to re-
ceive an award under this section, which
shall include requirements that such indi-
vidual—

‘(1) be actively employed as a primary
health services provider, or have arrange-
ments to commence active employment as a
primary health services provider, in one of
the 5 States that the Secretary has selected
for participation in this demonstration
project and in a community with a popu-
lation of not less than 35,000 and not more
than 350,000 and not designated as a health
professional shortage area;

‘(2) have graduated, not more than 2 years
after the date on which such individual
would begin receiving incentive payments
under this project, from an accredited pro-
gram that qualifies such individual to main-
tain employment as a primary health serv-
ices provider;

‘“(3) agree that, of the patients receiving
care from such primary health services pro-
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vider in the period during which such indi-
vidual participates in the project, not less
than 60 percent of such patients shall be en-
rolled in the Medicare program under title
XVIII of the Social Security Act;

‘“(4) be employed, as described in paragraph
(1), in a State in which the 65-and-over popu-
lation is expected to grow at least 50 percent
between 2010 and 2020, according to United
States Census Bureau projections; and

‘“(5) meet such other eligibility criteria es-
tablished by the Secretary.

‘(d) DURATION OF PROGRAM.—The Sec-
retary shall make initial awards to individ-
uals under this section for each of fiscal
years 2011 through 2013.

‘‘(e) REPORT.—Not later than December 31,
2015, the Secretary shall submit to Congress
a report concerning the results of the dem-
onstration project.

“(f) AUTHORIZATION OF APPROPRIATIONS.—
To carry out this section, there are author-
ized to be appropriated $25,000,000 for fiscal
years 2011 through 2015.”".

(c) FACULTY LOAN REPAYMENT FOR PHYSI-
CIAN ASSISTANTS.—Section 738(a)(3) of the
Public Health Service Act (42
U.S.C.293b(a)(3)) is amended by inserting
‘‘schools offering physician assistant edu-
cation programs,’ after ‘‘public health,”.

(d) NATIONAL HEALTH SERVICE CORPS.—

(1) FULFILLMENT OF OBLIGATED SERVICE RE-
QUIREMENT THROUGH HALF-TIME SERVICE.—

(A) WAIVERS.—Subsection (i) of section 331
(42 U.S.C. 2564d) is amended—

(i) in paragraph (1), by striking ‘“In car-
rying out subpart III"’ and all that follows
through the period and inserting ‘“In car-
rying out subpart III, the Secretary may, in
accordance with this subsection, issue waiv-
ers to individuals who have entered into a
contract for obligated service under the
Scholarship Program or the Loan Repay-
ment Program under which the individuals
are authorized to satisfy the requirement of
obligated service through providing clinical
practice that is half time.”’;

(ii) in paragraph (2)—

(I) in subparagraphs (A)(ii) and (B), by
striking ‘‘less than full time’” each place it
appears and inserting ‘‘half time”’;

(IT) in subparagraphs (C) and (F), by strik-
ing ‘“‘less than full-time service’’ each place
it appears and inserting ‘‘half-time service’’;
and

(III) by amending subparagraphs (D) and
(E) to read as follows:

‘(D) the entity and the Corps member
agree in writing that the Corps member will
perform half-time clinical practice;

‘“(E) the Corps member agrees in writing to
fulfill all of the service obligations under
section 338C through half-time clinical prac-
tice and either—

‘(i) double the period of obligated service
that would otherwise be required; or

“(ii) in the case of contracts entered into
under section 338B, accept a minimum serv-
ice obligation of 2 years with an award
amount equal to 50 percent of the amount
that would otherwise be payable for full-time
service; and’’; and

(iii) in paragraph (3), by striking “‘In evalu-
ating a demonstration project described in
paragraph (1)’ and inserting ‘“‘In evaluating
waivers issued under paragraph (1).

(B) DEFINITIONS.—Subsection (j) of section
331 (42 U.S.C. 254d) is amended by adding at
the end the following:

‘“(6) The terms ‘full time’ and ‘full-time’
mean a minimum of 40 hours per week in a
clinical practice, for a minimum of 45 weeks
per year.

‘“(6) The terms ‘half time’ and ‘half-time’
mean a minimum of 20 hours per week (not
to exceed 39 hours per week) in a clinical
practice, for a minimum of 45 weeks per
year.”.
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(2) REAPPOINTMENT TO NATIONAL ADVISORY
COUNCIL.—Section 337(b)(1) (42 U.s.C.
254j(b)(1)) is amended by striking ‘‘Members
may not be reappointed to the Council.”.

(3) LOAN REPAYMENT AMOUNT.—Section
338B(2)(2)(A) (42 U.S.C. 2541-1(2)(2)(A)) is
amended by striking ‘$35,000’ and inserting
¢$50,000, plus, beginning with fiscal year 2012,
an amount determined by the Secretary on
an annual basis to reflect inflation,”.

(4) TREATMENT OF TEACHING AS OBLIGATED
SERVICE.—Subsection (a) of section 338C (42
U.S.C. 254m) is amended by adding at the end
the following: ‘“‘The Secretary may treat
teaching as clinical practice for up to 20 per-
cent of such period of obligated service.”’.

SA 3138. Mrs. HUTCHISON (for her-
self and Mr. HATCH) submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

Strike sections 2551 and 3133.

SA 3139. Mrs. HUTCHISON submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 354, between lines 2 and 3, insert
the following:

(D) EXEMPTION FOR EMPLOYERS IN STATES
WITH HIGH PREMIUM INCREASES.—

(i) IN GENERAL.—If a State is described in
clause (ii), then, on and after the certifi-
cation date, no employer in such State shall
be treated as an applicable large employer
for purposes of this section.

(ii) STATE DESCRIBED.—For purposes of this
subparagraph—

(I) IN GENERAL.—A State is described in
this clause if the applicable State authority
determines for any calendar year after 2013
that the percentage increase in average an-
nual premiums for health insurance coverage
in such State for the calendar year over the
preceding calendar year exceeds the percent-
age increase for such period in the Consumer
Price Index for all urban consumers pub-
lished by the Department of Labor.

(IT) CERTIFICATION DATE.—The term ‘‘cer-
tification date’” means the first date on
which the applicable State authority cer-
tifies a determination described in subclause
D.

(III) APPLICABLE STATE AUTHORITY.—The
term ‘‘applicable State authority’ has the
meaning given such term by section
2791(d)(1) of the Public Health Service Act.

SA 3140. Mrs. HUTCHISON submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
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other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 339, between lines 16 and 17, insert
the following:

*(g) LIMITATION.—

‘(1) IN GENERAL.—This section shall not
apply to any individual residing in a State
where the Secretary makes the determina-
tion described in paragraph (2) for a taxable
year.

‘‘(2) DETERMINATION.—A determination de-
scribed in this paragraph is a determination
that the average cost of premiums for health
insurance coverage within the State for the
year involved has increase by a percentage
that is greater than the percentage increase
in the Consumer Price Index for the year.”’.

SA 3141. Mrs. HUTCHISON submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

At the appropriate place, insert the fol-
lowing:

TITLE MEDICAL CARE ACCESS
PROTECTION
SEC. 1. SHORT TITLE.

This title may be cited as the ‘‘Medical
Care Access Protection Act of 2009 or the
“MCAP Act”.

SEC. 2. DEFINITIONS.

In this title:

(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system’ or ‘““‘ADR’ means a sys-
tem that provides for the resolution of
health care lawsuits in a manner other than
through a civil action brought in a State or
Federal court.

(2) CLAIMANT.—The term ‘‘claimant”
means any person who brings a health care
lawsuit, including a person who asserts or
claims a right to legal or equitable contribu-
tion, indemnity or subrogation, arising out
of a health care liability claim or action, and
any person on whose behalf such a claim is
asserted or such an action is brought, wheth-
er deceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The
term ‘‘collateral source benefits’’ means any
amount paid or reasonably likely to be paid
in the future to or on behalf of the claimant,
or any service, product or other benefit pro-
vided or reasonably likely to be provided in
the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pur-
suant to—

(A) any State or Federal health, sickness,
income-disability, accident, or workers’
compensation law;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(4) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,

CONGRESSIONAL RECORD — SENATE

such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities, damages for physical and
emotional pain, suffering, inconvenience,
physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of
society and companionship, loss of consor-
tium (other than loss of domestic service),
hedonic damages, injury to reputation, and
all other nonpecuniary losses of any kind or
nature. Such term includes economic dam-

ages and noneconomic damages, as such
terms are defined in this section.
(5) CONTINGENT FEE.—The term ‘‘contin-

gent fee” includes all compensation to any
person or persons which is payable only if a
recovery is effected on behalf of one or more
claimants.

(6) ECONOMIC DAMAGES.—The term ‘‘eco-
nomic damages’’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities.

(7) HEALTH CARE GOODS OR SERVICES.—The
term ‘‘health care goods or services’’ means
any goods or services provided by a health
care institution, provider, or by any indi-
vidual working under the supervision of a
health care provider in a medically under-
served community, that relates to the diag-
nosis, prevention, care, or treatment of any
human disease or impairment, or the assess-
ment of the health of human beings.

(8) HEALTH CARE INSTITUTION.—The term
‘“‘health care institution’ means any entity
licensed under Federal or State law to pro-
vide health care services (including but not
limited to ambulatory surgical centers, as-
sisted living facilities, emergency medical
services providers, hospices, hospitals and
hospital systems, nursing homes, or other
entities licensed to provide such services) in
a medically underserved community.

(99 HEALTH CARE LAWSUIT.—The term
‘“‘health care lawsuit’’ means any health care
liability claim concerning the provision of
health care goods or services in a medically
underserved community, affecting interstate
commerce, or any health care liability ac-
tion concerning the provision of (or the fail-
ure to provide) health care goods or services
affecting interstate commerce, brought in a
State or Federal court or pursuant to an al-
ternative dispute resolution system, against
a health care provider who delivers services
in a medically underserved community or a
health care institution located in a medi-
cally underserved community regardless of
the theory of liability on which the claim is
based, or the number of claimants, plaintiffs,
defendants, or other parties, or the number
of claims or causes of action, in which the
claimant alleges a health care liability
claim.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action’ means a
civil action brought in a State or Federal
Court or pursuant to an alternative dispute
resolution system, against a health care pro-
vider who delivers services in a medically
underserved community or a health care in-
stitution located in a medically underserved
community regardless of the theory of liabil-
ity on which the claim is based, or the num-
ber of plaintiffs, defendants, or other parties,
or the number of causes of action, in which
the claimant alleges a health care liability
claim.

(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’ means a
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demand by any person, whether or not pursu-
ant to ADR, against a health care provider
who delivers services in a medically under-
served community or a health care institu-
tion located in a medically underserved com-
munity, including third-party claims, cross-
claims, counter-claims, or contribution
claims, which are based upon the provision
of, use of, or payment for (or the failure to
provide, use, or pay for) health care services,
regardless of the theory of liability on which
the claim is based, or the number of plain-
tiffs, defendants, or other parties, or the
number of causes of action.

(12) HEALTH CARE PROVIDER.—

(A) IN GENERAL.—The term ‘health care
provider’” means any person (including but
not limited to a physician (as defined by sec-
tion 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)), registered nurse, dentist, po-
diatrist, pharmacist, chiropractor, or optom-
etrist) required by State or Federal law to be
licensed, registered, or certified to provide
health care services, and being either so li-
censed, registered, or certified, or exempted
from such requirement by other statute or
regulation.

(B) TREATMENT OF CERTAIN PROFESSIONAL
ASSOCIATIONS.—For purposes of this title, a
professional association that is organized
under State law by an individual physician
or group of physicians, a partnership or lim-
ited liability partnership formed by a group
of physicians, a nonprofit health corporation
certified under State law, or a company
formed by a group of physicians under State
law shall be treated as a health care provider
under subparagraph (A).

(13) MALICIOUS INTENT TO INJURE.—The
term ‘‘malicious intent to injure’ means in-
tentionally causing or attempting to cause
physical injury other than providing health
care goods or services.

(14) MEDICALLY UNDERSERVED COMMUNITY.—
The term ‘‘medically underserved commu-
nity’’ means a health manpower shortage
area as designated under section 332 of the
Public Health Service Act.

(15) NONECONOMIC DAMAGES.—The term
‘“‘noneconomic damages’” means damages for
physical and emotional pain, suffering, in-
convenience, physical impairment, mental
anguish, disfigurement, loss of enjoyment of
life, loss of society and companionship, loss
of consortium (other than loss of domestic
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of
any kind or nature.

(16) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’” means damages awarded, for
the purpose of punishment or deterrence, and
not solely for compensatory purposes,
against a health care provider who delivers
services in a medically underserved commu-
nity or a health care institution located in a
medically underserved community. Punitive
damages are neither economic nor non-
economic damages.

(17 RECOVERY.—The term ‘‘recovery’’
means the net sum recovered after deducting
any disbursements or costs incurred in con-
nection with prosecution or settlement of
the claim, including all costs paid or ad-
vanced by any person. Costs of health care
incurred by the plaintiff and the attorneys’
office overhead costs or charges for legal
services are not deductible disbursements or
costs for such purpose.

(18) STATE.—The term ‘‘State’” means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, and any other
territory or possession of the United States,
or any political subdivision thereof.
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SEC. 3. ENCOURAGING SPEEDY RESOLUTION
OF CLAIMS.

(a) IN GENERAL.—Except as otherwise pro-
vided for in this section, the time for the
commencement of a health care lawsuit
shall be 3 years after the date of manifesta-
tion of injury or 1 year after the claimant
discovers, or through the use of reasonable
diligence should have discovered, the injury,
whichever occurs first.

(b) GENERAL EXCEPTION.—The time for the
commencement of a health care lawsuit
shall not exceed 3 years after the date of
manifestation of injury unless the tolling of
time was delayed as a result of—

(1) fraud;

(2) intentional concealment; or

(3) the presence of a foreign body, which
has no therapeutic or diagnostic purpose or
effect, in the person of the injured person.

(c) MINORS.—An action by a minor shall be
commenced within 3 years from the date of
the alleged manifestation of injury except
that if such minor is under the full age of 6
years, such action shall be commenced with-
in 3 years of the manifestation of injury, or
prior to the eighth birthday of the minor,
whichever provides a longer period. Such
time limitation shall be tolled for minors for
any period during which a parent or guard-
ian and a health care provider or health care
institution have committed fraud or collu-
sion in the failure to bring an action on be-
half of the injured minor.

(d) RULE 11 SANCTIONS.—Whenever a Fed-
eral or State court determines (whether by
motion of the parties or whether on the mo-
tion of the court) that there has been a vio-
lation of Rule 11 of the Federal Rules of Civil
Procedure (or a similar violation of applica-
ble State court rules) in a health care liabil-
ity action to which this title applies, the
court shall impose upon the attorneys, law
firms, or pro se litigants that have violated
Rule 11 or are responsible for the violation,
an appropriate sanction, which shall include
an order to pay the other party or parties for
the reasonable expenses incurred as a direct
result of the filing of the pleading, motion,
or other paper that is the subject of the vio-
lation, including a reasonable attorneys’ fee.
Such sanction shall be sufficient to deter
repetition of such conduct or comparable
conduct by others similarly situated, and to
compensate the party or parties injured by
such conduct.

SEC. 4. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-
TUAL ECONOMIC LOSSES IN HEALTH CARE LAW-
SUITS.—In any health care lawsuit, nothing
in this title shall limit the recovery by a
claimant of the full amount of the available
economic damages, notwithstanding the lim-
itation contained in subsection (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—

(1) HEALTH CARE PROVIDERS.—In any health
care lawsuit where final judgment is ren-
dered against a health care provider, the
amount of noneconomic damages recovered
from the provider, if otherwise available
under applicable Federal or State law, may
be as much as $250,000, regardless of the num-
ber of parties other than a health care insti-
tution against whom the action is brought or
the number of separate claims or actions
brought with respect to the same occurrence.

(2) HEALTH CARE INSTITUTIONS.—

(A) SINGLE INSTITUTION.—In any health
care lawsuit where final judgment is ren-
dered against a single health care institu-
tion, the amount of noneconomic damages
recovered from the institution, if otherwise
available under applicable Federal or State
law, may be as much as $250,000, regardless of
the number of parties against whom the ac-
tion is brought or the number of separate
claims or actions brought with respect to the
same occurrence.

CONGRESSIONAL RECORD — SENATE

(B) MULTIPLE INSTITUTIONS.—In any health
care lawsuit where final judgment is ren-
dered against more than one health care in-
stitution, the amount of noneconomic dam-
ages recovered from each institution, if oth-
erwise available under applicable Federal or
State law, may be as much as $250,000, re-
gardless of the number of parties against
whom the action is brought or the number of
separate claims or actions brought with re-
spect to the same occurrence, except that
the total amount recovered from all such in-
stitutions in such lawsuit shall not exceed
$500,000.

(¢) NO DISCOUNT OF AWARD FOR NON-
ECONOMIC DAMAGES.—In any health care law-
suit—

(1) an award for future noneconomic dam-
ages shall not be discounted to present
value;

(2) the jury shall not be informed about the
maximum award for noneconomic damages
under subsection (b);

(3) an award for noneconomic damages in
excess of the limitations provided for in sub-
section (b) shall be reduced either before the
entry of judgment, or by amendment of the
judgment after entry of judgment, and such
reduction shall be made before accounting
for any other reduction in damages required
by law; and

(4) if separate awards are rendered for past
and future noneconomic damages and the
combined awards exceed the limitations de-
scribed in subsection (b), the future non-
economic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care
lawsuit, each party shall be liable for that
party’s several share of any damages only
and not for the share of any other person.
Each party shall be liable only for the
amount of damages allocated to such party
in direct proportion to such party’s percent-
age of responsibility. A separate judgment
shall be rendered against each such party for
the amount allocated to such party. For pur-
poses of this section, the trier of fact shall
determine the proportion of responsibility of
each party for the claimant’s harm.

SEC. 5. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAM-
AGES ACTUALLY PAID TO CLAIMANTS.—

(1) IN GENERAL.—In any health care law-
suit, the court shall supervise the arrange-
ments for payment of damages to protect
against conflicts of interest that may have
the effect of reducing the amount of damages
awarded that are actually paid to claimants.

(2) CONTINGENCY FEES.—

(A) IN GENERAL.—In any health care law-
suit in which the attorney for a party claims
a financial stake in the outcome by virtue of
a contingent fee, the court shall have the
power to restrict the payment of a claim-
ant’s damage recovery to such attorney, and
to redirect such damages to the claimant
based upon the interests of justice and prin-
ciples of equity.

(B) LIMITATION.—The total of all contin-
gent fees for representing all claimants in a
health care lawsuit shall not exceed the fol-
lowing limits:

(i) 40 percent of the first $50,000 recovered
by the claimant(s).

(ii) 33%s percent of the next $50,000 recov-
ered by the claimant(s).

(iii) 25 percent of the next $500,000 recov-
ered by the claimant(s).

(iv) 15 percent of any amount by which the
recovery by the claimant(s) is in excess of
$600,000.

(b) APPLICABILITY.—

(1) IN GENERAL.—The limitations in sub-
section (a) shall apply whether the recovery
is by judgment, settlement, mediation, arbi-
tration, or any other form of alternative dis-
pute resolution.
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(2) MINORS.—In a health care lawsuit in-
volving a minor or incompetent person, a
court retains the authority to authorize or
approve a fee that is less than the maximum
permitted under this section.

(¢) EXPERT WITNESSES.—

(1) REQUIREMENT.—No individual shall be
qualified to testify as an expert witness con-
cerning issues of negligence in any health
care lawsuit against a defendant unless such
individual—

(A) except as required under paragraph (2),
is a health care professional who—

(i) is appropriately credentialed or licensed
in 1 or more States to deliver health care
services; and

(ii) typically treats the diagnosis or condi-
tion or provides the type of treatment under
review; and

(B) can demonstrate by competent evi-
dence that, as a result of training, education,
knowledge, and experience in the evaluation,
diagnosis, and treatment of the disease or in-
jury which is the subject matter of the law-
suit against the defendant, the individual
was substantially familiar with applicable
standards of care and practice as they relate
to the act or omission which is the subject of
the lawsuit on the date of the incident.

(2) PHYSICIAN REVIEW.—In a health care
lawsuit, if the claim of the plaintiff involved
treatment that is recommended or provided
by a physician (allopathic or osteopathic), an
individual shall not be qualified to be an ex-
pert witness under this subsection with re-
spect to issues of negligence concerning such
treatment unless such individual is a physi-
cian.

(3) SPECIALTIES AND SUBSPECIALTIES.—With
respect to a lawsuit described in paragraph
(1), a court shall not permit an expert in one
medical specialty or subspecialty to testify
against a defendant in another medical spe-
cialty or subspecialty unless, in addition to
a showing of substantial familiarity in ac-
cordance with paragraph (1)(B), there is a
showing that the standards of care and prac-
tice in the two specialty or subspecialty
fields are similar.

(4) LIMITATION.—The limitations in this
subsection shall not apply to expert wit-
nesses testifying as to the degree or perma-
nency of medical or physical impairment.
SEC. 6. ADDITIONAL HEALTH BENEFITS.

(a) IN GENERAL.—The amount of any dam-
ages received by a claimant in any health
care lawsuit shall be reduced by the court by
the amount of any collateral source benefits
to which the claimant is entitled, less any
insurance premiums or other payments made
by the claimant (or by the spouse, parent,
child, or legal guardian of the claimant) to
obtain or secure such benefits.

(b) PRESERVATION OF CURRENT LAW.—
Where a payor of collateral source benefits
has a right of recovery by reimbursement or
subrogation and such right is permitted
under Federal or State law, subsection (a)
shall not apply.

(c) APPLICATION OF PROVISION.—This sec-
tion shall apply to any health care lawsuit
that is settled or resolved by a fact finder.
SEC. 7. PUNITIVE DAMAGES.

(a) PUNITIVE DAMAGES PERMITTED.—

(1) IN GENERAL.—Punitive damages may, if
otherwise available under applicable State
or Federal law, be awarded against any per-
son in a health care lawsuit only if it is prov-
en by clear and convincing evidence that
such person acted with malicious intent to
injure the claimant, or that such person de-
liberately failed to avoid unnecessary injury
that such person knew the claimant was sub-
stantially certain to suffer.

(2) FILING OF LAWSUIT.—No demand for pu-
nitive damages shall be included in a health
care lawsuit as initially filed. A court may
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allow a claimant to file an amended pleading
for punitive damages only upon a motion by
the claimant and after a finding by the
court, upon review of supporting and oppos-
ing affidavits or after a hearing, after weigh-
ing the evidence, that the claimant has es-
tablished by a substantial probability that
the claimant will prevail on the claim for
punitive damages.

(3) SEPARATE PROCEEDING.—At the request
of any party in a health care lawsuit, the
trier of fact shall consider in a separate pro-
ceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; and

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.
If a separate proceeding is requested, evi-
dence relevant only to the claim for punitive
damages, as determined by applicable State
law, shall be inadmissible in any proceeding
to determine whether compensatory dam-
ages are to be awarded.

(4) LIMITATION WHERE NO COMPENSATORY
DAMAGES ARE AWARDED.—In any health care
lawsuit where no judgment for compensatory
damages is rendered against a person, no pu-
nitive damages may be awarded with respect
to the claim in such lawsuit against such
person.

(b) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—

(1) FACTORS CONSIDERED.—In determining
the amount of punitive damages under this
section, the trier of fact shall consider only
the following:

(A) the severity of the harm caused by the
conduct of such party;

(B) the duration of the conduct or any con-
cealment of it by such party;

(C) the profitability of the conduct to such
party;

(D) the number of products sold or medical
procedures rendered for compensation, as the
case may be, by such party, of the kind caus-
ing the harm complained of by the claimant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained
of by the claimant; and

(F) the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of puni-
tive damages awarded in a health care law-
suit may not exceed an amount equal to two
times the amount of economic damages
awarded in the lawsuit or $250,000, whichever
is greater. The jury shall not be informed of
the limitation under the preceding sentence.

(¢) LIABILITY OF HEALTH CARE PROVIDERS.—

(1) IN GENERAL.—A health care provider
who prescribes, or who dispenses pursuant to
a prescription, a drug, biological product, or
medical device approved by the Food and
Drug Administration, for an approved indica-
tion of the drug, biological product, or med-
ical device, shall not be named as a party to
a product liability lawsuit invoking such
drug, biological product, or medical device
and shall not be liable to a claimant in a
class action lawsuit against the manufac-
turer, distributor, or product seller of such
drug, biological product, or medical device.

(2) MEDICAL PRODUCT.—The term ‘‘medical
product’ means a drug or device intended for
humans. The terms ‘‘drug’” and ‘‘device”
have the meanings given such terms in sec-
tions 201(g)(1) and 201(h) of the Federal Food,
Drug and Cosmetic Act (21 U.S.C. 321), re-
spectively, including any component or raw
material used therein, but excluding health
care services.

SEC. 8. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN
HEALTH CARE LAWSUITS.

(a) IN GENERAL.—In any health care law-
suit, if an award of future damages, without
reduction to present value, equaling or ex-
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ceeding $50,000 is made against a party with
sufficient insurance or other assets to fund a
periodic payment of such a judgment, the
court shall, at the request of any party,
enter a judgment ordering that the future
damages be paid by periodic payments in ac-
cordance with the Uniform Periodic Pay-
ment of Judgments Act promulgated by the
National Conference of Commissioners on
Uniform State Laws.

(b) APPLICABILITY.—This section applies to
all actions which have not been first set for
trial or retrial before the effective date of
this title.

SEC. 9. EFFECT ON OTHER LAWS.

(a) GENERAL VACCINE INJURY.—

(1) IN GENERAL.—To the extent that title
XXI of the Public Health Service Act estab-
lishes a Federal rule of law applicable to a
civil action brought for a vaccine-related in-
jury or death—

(A) this title shall not affect the applica-
tion of the rule of law to such an action; and

(B) any rule of law prescribed by this title
in conflict with a rule of law of such title
XXI shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a vaccine-related in-
jury or death to which a Federal rule of law
under title XXI of the Public Health Service
Act does not apply, then this title or other-
wise applicable law (as determined under
this title) will apply to such aspect of such
action.

(b) SMALLPOX VACCINE INJURY.—

(1) IN GENERAL.—To the extent that part C
of title II of the Public Health Service Act
establishes a Federal rule of law applicable
to a civil action brought for a smallpox vac-
cine-related injury or death—

(A) this title shall not affect the applica-
tion of the rule of law to such an action; and

(B) any rule of law prescribed by this title
in conflict with a rule of law of such part C
shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a smallpox vaccine-
related injury or death to which a Federal
rule of law under part C of title II of the
Public Health Service Act does not apply,
then this title or otherwise applicable law
(as determined under this title) will apply to
such aspect of such action.

(c) OTHER FEDERAL LAW.—Except as pro-
vided in this section, nothing in this title
shall be deemed to affect any defense avail-
able, or any limitation on liability that ap-
plies to, a defendant in a health care lawsuit
or action under any other provision of Fed-
eral law.

SEC. 10. STATE FLEXIBILITY AND PROTECTION
OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provi-
sions governing health care lawsuits set
forth in this title shall preempt, subject to
subsections (b) and (c), State law to the ex-
tent that State law prevents the application
of any provisions of law established by or
under this title. The provisions governing
health care lawsuits set forth in this title su-
persede chapter 171 of title 28, United States
Code, to the extent that such chapter—

(1) provides for a greater amount of dam-
ages or contingent fees, a longer period in
which a health care lawsuit may be com-
menced, or a reduced applicability or scope
of periodic payment of future damages, than
provided in this title; or

(2) prohibits the introduction of evidence
regarding collateral source benefits.

(b) PREEMPTION OF CERTAIN STATE LAWS.—
No provision of this title shall be construed
to preempt any State law (whether effective
before, on, or after the date of the enactment
of this title) that specifies a particular mon-
etary amount of compensatory or punitive
damages (or the total amount of damages)
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that may be awarded in a health care law-

suit, regardless of whether such monetary

amount is greater or lesser than is provided

for under this title, notwithstanding section
4(a).

(c) PROTECTION OF STATE’S RIGHTS AND
OTHER LAWS.—

(1) IN GENERAL.—AnNYy issue that is not gov-
erned by a provision of law established by or
under this title (including the State stand-
ards of negligence) shall be governed by oth-
erwise applicable Federal or State law.

(2) RULE OF CONSTRUCTION.—Nothing in this
title shall be construed to—

(A) preempt or supersede any Federal or
State law that imposes greater procedural or
substantive protections (such as a shorter
statute of limitations) for a health care pro-
vider or health care institution from liabil-
ity, loss, or damages than those provided by
this title;

(B) preempt or supercede any State law
that permits and provides for the enforce-
ment of any arbitration agreement related
to a health care liability claim whether en-
acted prior to or after the date of enactment
of this title;

(C) create a cause of action that is not oth-
erwise available under Federal or State law;
or

(D) affect the scope of preemption of any
other Federal law.

SEC. 11. APPLICABILITY; EFFECTIVE DATE.

This title shall apply to any health care
lawsuit brought in a Federal or State court,
or subject to an alternative dispute resolu-
tion system, that is initiated on or after the
date of the enactment of this title, except
that any health care lawsuit arising from an
injury occurring prior to the date of enact-
ment of this title shall be governed by the
applicable statute of limitations provisions
in effect at the time the injury occurred.

SA 3142. Mrs. HUTCHISON submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 2026, strike line 3 and insert the
following:

(i) EXCLUSION OF DEVICES FOR CANCER DIAG-
NOSIS AND TREATMENT.—

(1) IN GENERAL.—The term ‘‘medical device
sales’ shall not include sales of any device
which is primarily designed to diagnose or
treat any form of cancer.

(2) REDUCTION OF AGGREGATE FEE AMOUNT.—
The $2,000,000,000 amount in subsection (b)(1)
shall be reduced by the amount which bears
the same ratio to such $2,000,000,000 amount
as the amount of the sales of devices de-
scribed in paragraph (1) for calendar year
2010 bears to the amount of total medical de-
vice sales (without regard to this subsection)
for such calendar year, as determined by the
Secretary.

(j) APPLICATION OF SECTION.—This section
shall

SA 3143. Mrs. HUTCHISON submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
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other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

At the appropriate place in title I, insert
the following:

SEC. . STATE OPT OUT.

(a) IN GENERAL.—The provisions described
in subsection (b) shall not apply to

(1) individuals residing within a State;

(2) employers located within a State; and

(3) health coverage offered within a State;
if the State enacts a law rejecting such pro-
visions as described in subsection (b) and at-
tests to the Secretary that the State will im-
plement reforms appropriate for application
within the State to reduce the uninsured
population of the State and increase access
to affordable health insurance options.

(b) EFFECT OF STATE LAW.—The provisions
described in this subsection are the fol-
lowing:

(1) The insurance market reform provisions
of title I (and the amendments made by such
title), except for section 2704 of the Public
Health Service Act (as added by section 1201
(relating to preexisting condition exclu-
sions).

(2) The requirements relating to obtaining
or providing individual and employer health
insurance coverage under title I (and the
amendments made by such title).

(3) The provisions relating to Medicaid ex-
pansion under the amendments made by title
I

(4) The provisions relating to the Medicare
program (and the amendments to such pro-
gram) under title IIT and (IV).

(6) The provisions relating to the imposi-
tion of, or increases in, fees paid by insur-
ance issuers and drug and medical device
manufacturers under the amendments made
by this Act.

(6) Any other provision of this Act (or an
amendment made by this Act), except for
this section.

(¢) ABOVE-THE-LINE DEDUCTION FOR HEALTH
INSURANCE PREMIUMS.—

(1) IN GENERAL.—Section 62(a) of the Inter-
nal Revenue Code of 1986 (defining adjusted
gross income) is amended by inserting after
paragraph (21) the following new paragraph:

¢“(22) HEALTH INSURANCE PAYMENTS.—

““(A) IN GENERAL.—Any amount allowable
as a deduction under section 213 (determined
without regard to any income limitation
under subsection (a) thereof) by reason of
subsection (d)(1)(D) thereof for qualified
health insurance.

‘“(B) QUALIFIED HEALTH INSURANCE.—For
purposes of this paragraph—

‘(i) IN GENERAL.—The term ‘qualified
health insurance’ means insurance offered to
individuals located in a State that enacts a
law described in section  (a) of the Pa-
tient Protection and Affordable Care Act
which constitutes medical care as defined in
section 213(d) without regard to—

“(I) paragraph (1)(C) thereof, and

‘“(IT) so much of paragraph (1)(D) thereof as
relates to qualified long-term care insurance
contracts.

‘(i) EXCLUSION OF CERTAIN OTHER CON-
TRACTS.—Such term shall not include insur-
ance if a substantial portion of its benefits
are excepted benefits (as defined in section
9832(c)).”".

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply to tax-
able years beginning after December 31, 2009.

SA 3144. Mr. FRANKEN submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
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Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

At the appropriate place in title VI, insert
the following:

SEC. . ANTI-FRAUD CONSULTATION GROUP.

(a) ESTABLISHMENT.—The Secretary of
Health and Human Services jointly with the
Attorney General shall establish an anti-
fraud consultation group for the purpose of
coordinating expertise and best practices re-
lating to the analysis, detection, and preven-
tion of fraud, waste, and abuse arising from,
or related to, health care.

(b) COMPOSITION.—The anti-fraud consulta-
tion group under subsection (a) shall be com-
posed of individuals, to be appointed jointly
by the Secretary of Health and Human Serv-
ices and the Attorney General, with exper-
tise from both the public and private sectors
in fraud arising from, or related to, health
care, including law enforcement personnel,
health insurance issuers, physicians and
other health care providers, insurance anti-
fraud organizations, academic experts, con-
sumer groups, and insurance regulators.

(c) DUTIES.—At the request of the Sec-
retary of Health and Human Services and the
Attorney General, the anti-fraud consulta-
tion group under subsection (a) shall provide
advice concerning—

(1) methods of preventing fraud against
Federal and State health care programs, con-
sumers, providers, employers, and health in-
surance issuers;

(2) the evaluation of information and data
to improve the ability to detect and prevent
fraud;

(3) the enhancement of anti-fraud informa-
tion data systems, consistent with the pro-
tection of personal privacy; and

(4) the coordination of public and private
resources in the analysis, detection, and pre-
vention of fraud arising from, or related to,
health care.

(d) ANNUAL REPORT.—The anti-fraud con-
sultation group under subsection (a) shall,
not later than 1 year after the date of enact-
ment of this Act, and annually thereafter,
submit to the Secretary of Health and
Human Services and the Attorney General a
report concerning the group’s—

(1) accomplishments to improve the coordi-
nation of public and private health care anti-
fraud actions;

(2) development of enhanced techniques for
the analysis, detection, and prevention of
fraud; and

(3) recommendations for the improvement
of anti-fraud programs.

(e) FUNDING.—The Secretary and the Attor-
ney General shall use funds appropriated to
the Secretary or Attorney General prior to
the date of enactment of this Act, and other-
wise available, to carry out this section.

SA 3145. Mr. MCCONNELL (for him-
self, Mr. ENSIGN, and Mr. MCCAIN) sub-
mitted an amendment intended to be
proposed to amendment SA 2786 pro-
posed by Mr. REID (for himself, Mr.
BAaucus, Mr. Dopp, and Mr. HARKIN) to
the bill H.R. 3590, to amend the Inter-
nal Revenue Code of 1986 to modify the
first-time homebuyers credit in the
case of members of the Armed Forces
and certain other Federal employees,
and for other purposes; which was or-
dered to lie on the table; as follows:

In lieu of the matter proposed to be in-
serted, insert the following:
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SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Medical
Care Access Protection Act of 2009 or the
“MCAP Act”.

SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—

(1) EFFECT ON HEALTH CARE ACCESS AND
cosTs.—Congress finds that our current civil
justice system is adversely affecting patient
access to health care services, better patient
care, and cost-efficient health care, in that
the health care liability system is a costly
and ineffective mechanism for resolving
claims of health care liability and compen-
sating injured patients, and is a deterrent to
the sharing of information among health
care professionals which impedes efforts to
improve patient safety and quality of care.

(2) EFFECT ON INTERSTATE COMMERCE.—Con-
gress finds that the health care and insur-
ance industries are industries affecting
interstate commerce and the health care li-
ability litigation systems existing through-
out the United States are activities that af-
fect interstate commerce by contributing to
the high costs of health care and premiums
for health care liability insurance purchased
by health care system providers.

(3) EFFECT ON FEDERAL SPENDING.—Con-
gress finds that the health care liability liti-
gation systems existing throughout the
United States have a significant effect on
the amount, distribution, and use of Federal
funds because of—

(A) the large number of individuals who re-
ceive health care benefits under programs
operated or financed by the Federal Govern-
ment;

(B) the large number of individuals who
benefit because of the exclusion from Fed-
eral taxes of the amounts spent to provide
them with health insurance benefits; and

(C) the large number of health care pro-
viders who provide items or services for
which the Federal Government makes pay-
ments.

(b) PURPOSE.—It is the purpose of this Act
to implement reasonable, comprehensive,
and effective health care liability reforms
designed to—

(1) improve the availability of health care
services in cases in which health care liabil-
ity actions have been shown to be a factor in
the decreased availability of services;

(2) reduce the incidence of ‘‘defensive medi-
cine” and lower the cost of health care li-
ability insurance, all of which contribute to
the escalation of health care costs;

(3) ensure that persons with meritorious
health care injury claims receive fair and
adequate compensation, including reason-
able noneconomic damages;

(4) improve the fairness and cost-effective-
ness of our current health care liability sys-
tem to resolve disputes over, and provide
compensation for, health care liability by re-
ducing uncertainty in the amount of com-
pensation provided to injured individuals;
and

(5) provide an increased sharing of informa-
tion in the health care system which will re-
duce unintended injury and improve patient
care.

SEC. 3. DEFINITIONS.

In this Act:

(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system’” or ‘““‘ADR’ means a sys-
tem that provides for the resolution of
health care lawsuits in a manner other than
through a civil action brought in a State or
Federal court.

(2) CLAIMANT.—The term ‘‘claimant”
means any person who brings a health care
lawsuit, including a person who asserts or
claims a right to legal or equitable contribu-
tion, indemnity or subrogation, arising out
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of a health care liability claim or action, and
any person on whose behalf such a claim is
asserted or such an action is brought, wheth-
er deceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The
term ‘‘collateral source benefits’’ means any
amount paid or reasonably likely to be paid
in the future to or on behalf of the claimant,
or any service, product or other benefit pro-
vided or reasonably likely to be provided in
the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pur-
suant to—

(A) any State or Federal health, sickness,
income-disability, accident, or workers’
compensation law;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(4) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities, damages for physical and
emotional pain, suffering, inconvenience,
physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of
society and companionship, loss of consor-
tium (other than loss of domestic service),
hedonic damages, injury to reputation, and
all other nonpecuniary losses of any kind or
nature. Such term includes economic dam-

ages and noneconomic damages, as such
terms are defined in this section.
(5) CONTINGENT FEE.—The term ‘‘contin-

gent fee” includes all compensation to any
person or persons which is payable only if a
recovery is effected on behalf of one or more
claimants.

(6) ECONOMIC DAMAGES.—The term ‘‘eco-
nomic damages”’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities.

(7) HEALTH CARE GOODS OR SERVICES.—The
term ‘‘health care goods or services’” means
any goods or services provided by a health
care institution, provider, or by any indi-
vidual working under the supervision of a
health care provider, that relates to the di-
agnosis, prevention, care, or treatment of
any human disease or impairment, or the as-
sessment of the health of human beings.

(8) HEALTH CARE INSTITUTION.—The term
‘“‘health care institution’ means any entity
licensed under Federal or State law to pro-
vide health care services (including but not
limited to ambulatory surgical centers, as-
sisted living facilities, emergency medical
services providers, hospices, hospitals and
hospital systems, nursing homes, or other
entities licensed to provide such services).

(9) HEALTH CARE LAWSUIT.—The term
““health care lawsuit’® means any health care
liability claim concerning the provision of
health care goods or services affecting inter-
state commerce, or any health care liability
action concerning the provision of (or the
failure to provide) health care goods or serv-
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ices affecting interstate commerce, brought
in a State or Federal court or pursuant to an
alternative dispute resolution system,
against a health care provider or a health
care institution regardless of the theory of
liability on which the claim is based, or the
number of claimants, plaintiffs, defendants,
or other parties, or the number of claims or
causes of action, in which the claimant al-
leges a health care liability claim.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action’ means a
civil action brought in a State or Federal
Court or pursuant to an alternative dispute
resolution system, against a health care pro-
vider or a health care institution regardless
of the theory of liability on which the claim
is based, or the number of plaintiffs, defend-
ants, or other parties, or the number of
causes of action, in which the claimant al-
leges a health care liability claim.

(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’ means a
demand by any person, whether or not pursu-
ant to ADR, against a health care provider
or health care institution, including third-
party claims, cross-claims, counter-claims,
or contribution claims, which are based upon
the provision of, use of, or payment for (or
the failure to provide, use, or pay for) health
care services, regardless of the theory of li-
ability on which the claim is based, or the
number of plaintiffs, defendants, or other
parties, or the number of causes of action.

(12) HEALTH CARE PROVIDER.—

(A) IN GENERAL.—The term ‘‘health care
provider” means any person (including but
not limited to a physician (as defined by sec-
tion 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)), registered nurse, dentist, po-
diatrist, pharmacist, chiropractor, or optom-
etrist) required by State or Federal law to be
licensed, registered, or certified to provide
health care services, and being either so li-
censed, registered, or certified, or exempted
from such requirement by other statute or
regulation.

(B) TREATMENT OF CERTAIN PROFESSIONAL
ASSOCIATIONS.—For purposes of this Act, a
professional association that is organized
under State law by an individual physician
or group of physicians, a partnership or lim-
ited liability partnership formed by a group
of physicians, a nonprofit health corporation
certified under State law, or a company
formed by a group of physicians under State
law shall be treated as a health care provider
under subparagraph (A).

(13) MALICIOUS INTENT TO INJURE.—The
term ‘‘malicious intent to injure’” means in-
tentionally causing or attempting to cause
physical injury other than providing health
care goods or services.

(14) NONECONOMIC DAMAGES.—The term
‘‘noneconomic damages’ means damages for
physical and emotional pain, suffering, in-
convenience, physical impairment, mental
anguish, disfigurement, loss of enjoyment of
life, loss of society and companionship, loss
of consortium (other than loss of domestic
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of
any kind or nature.

(15) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’” means damages awarded, for
the purpose of punishment or deterrence, and
not solely for compensatory purposes,
against a health care provider or health care
institution. Punitive damages are neither
economic nor noneconomic damages.

(16) RECOVERY.—The term ‘‘recovery’’
means the net sum recovered after deducting
any disbursements or costs incurred in con-
nection with prosecution or settlement of
the claim, including all costs paid or ad-
vanced by any person. Costs of health care
incurred by the plaintiff and the attorneys’
office overhead costs or charges for legal
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services are not deductible disbursements or
costs for such purpose.

(17) STATE.—The term ‘‘State’” means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, and any other
territory or possession of the United States,
or any political subdivision thereof.

SEC. 4. ENCOURAGING SPEEDY RESOLUTION OF
CLAIMS.

(a) IN GENERAL.—Except as otherwise pro-
vided for in this section, the time for the
commencement of a health care lawsuit
shall be 3 years after the date of manifesta-
tion of injury or 1 year after the claimant
discovers, or through the use of reasonable
diligence should have discovered, the injury,
whichever occurs first.

(b) GENERAL EXCEPTION.—The time for the
commencement of a health care lawsuit
shall not exceed 3 years after the date of
manifestation of injury unless the tolling of
time was delayed as a result of—

(1) fraud;

(2) intentional concealment; or

(3) the presence of a foreign body, which
has no therapeutic or diagnostic purpose or
effect, in the person of the injured person.

(c) MINORS.—An action by a minor shall be
commenced within 3 years from the date of
the alleged manifestation of injury except
that if such minor is under the full age of 6
years, such action shall be commenced with-
in 3 years of the manifestation of injury, or
prior to the eighth birthday of the minor,
whichever provides a longer period. Such
time limitation shall be tolled for minors for
any period during which a parent or guard-
ian and a health care provider or health care
institution have committed fraud or collu-
sion in the failure to bring an action on be-
half of the injured minor.

(d) RULE 11 SANCTIONS.—Whenever a Fed-
eral or State court determines (whether by
motion of the parties or whether on the mo-
tion of the court) that there has been a vio-
lation of Rule 11 of the Federal Rules of Civil
Procedure (or a similar violation of applica-
ble State court rules) in a health care liabil-
ity action to which this Act applies, the
court shall impose upon the attorneys, law
firms, or pro se litigants that have violated
Rule 11 or are responsible for the violation,
an appropriate sanction, which shall include
an order to pay the other party or parties for
the reasonable expenses incurred as a direct
result of the filing of the pleading, motion,
or other paper that is the subject of the vio-
lation, including a reasonable attorneys’ fee.
Such sanction shall be sufficient to deter
repetition of such conduct or comparable
conduct by others similarly situated, and to
compensate the party or parties injured by
such conduct.

SEC. 5. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-
TUAL ECONOMIC LOSSES IN HEALTH CARE LAW-
SUITS.—In any health care lawsuit, nothing
in this Act shall limit the recovery by a
claimant of the full amount of the available
economic damages, notwithstanding the lim-
itation contained in subsection (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—

(1) HEALTH CARE PROVIDERS.—In any health
care lawsuit where final judgment is ren-
dered against a health care provider, the
amount of noneconomic damages recovered
from the provider, if otherwise available
under applicable Federal or State law, may
be as much as $250,000, regardless of the num-
ber of parties other than a health care insti-
tution against whom the action is brought or
the number of separate claims or actions
brought with respect to the same occurrence.

(2) HEALTH CARE INSTITUTIONS.—
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(A) SINGLE INSTITUTION.—In any health
care lawsuit where final judgment is ren-
dered against a single health care institu-
tion, the amount of noneconomic damages
recovered from the institution, if otherwise
available under applicable Federal or State
law, may be as much as $250,000, regardless of
the number of parties against whom the ac-
tion is brought or the number of separate
claims or actions brought with respect to the
same occurrence.

(B) MULTIPLE INSTITUTIONS.—In any health
care lawsuit where final judgment is ren-
dered against more than one health care in-
stitution, the amount of noneconomic dam-
ages recovered from each institution, if oth-
erwise available under applicable Federal or
State law, may be as much as $250,000, re-
gardless of the number of parties against
whom the action is brought or the number of
separate claims or actions brought with re-
spect to the same occurrence, except that
the total amount recovered from all such in-
stitutions in such lawsuit shall not exceed
$500,000.

(¢) NO DISCOUNT OF AWARD FOR NON-
ECONOMIC DAMAGES.—In any health care law-
suit—

(1) an award for future noneconomic dam-
ages shall not be discounted to present
value;

(2) the jury shall not be informed about the
maximum award for noneconomic damages
under subsection (b);

(3) an award for noneconomic damages in
excess of the limitations provided for in sub-
section (b) shall be reduced either before the
entry of judgment, or by amendment of the
judgment after entry of judgment, and such
reduction shall be made before accounting
for any other reduction in damages required
by law; and

(4) if separate awards are rendered for past
and future noneconomic damages and the
combined awards exceed the limitations de-
scribed in subsection (b), the future non-
economic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care
lawsuit, each party shall be liable for that
party’s several share of any damages only
and not for the share of any other person.
Each party shall be liable only for the
amount of damages allocated to such party
in direct proportion to such party’s percent-
age of responsibility. A separate judgment
shall be rendered against each such party for
the amount allocated to such party. For pur-
poses of this section, the trier of fact shall
determine the proportion of responsibility of
each party for the claimant’s harm.

SEC. 6. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAM-
AGES ACTUALLY PAID TO CLAIMANTS.—

(1) IN GENERAL.—In any health care law-
suit, the court shall supervise the arrange-
ments for payment of damages to protect
against conflicts of interest that may have
the effect of reducing the amount of damages
awarded that are actually paid to claimants.

(2) CONTINGENCY FEES.—

(A) IN GENERAL.—In any health care law-
suit in which the attorney for a party claims
a financial stake in the outcome by virtue of
a contingent fee, the court shall have the
power to restrict the payment of a claim-
ant’s damage recovery to such attorney, and
to redirect such damages to the claimant
based upon the interests of justice and prin-
ciples of equity.

(B) LIMITATION.—The total of all contin-
gent fees for representing all claimants in a
health care lawsuit shall not exceed the fol-
lowing limits:

(i) 40 percent of the first $50,000 recovered
by the claimant(s).

(ii) 33 percent of the next $50,000 recov-
ered by the claimant(s).
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(iii) 25 percent of the next $500,000 recov-
ered by the claimant(s).

(iv) 15 percent of any amount by which the
recovery by the claimant(s) is in excess of
$600,000.

(b) APPLICABILITY.—

(1) IN GENERAL.—The limitations in sub-
section (a) shall apply whether the recovery
is by judgment, settlement, mediation, arbi-
tration, or any other form of alternative dis-
pute resolution.

(2) MINORS.—In a health care lawsuit in-
volving a minor or incompetent person, a
court retains the authority to authorize or
approve a fee that is less than the maximum
permitted under this section.

(c) EXPERT WITNESSES.—

(1) REQUIREMENT.—No individual shall be
qualified to testify as an expert witness con-
cerning issues of negligence in any health
care lawsuit against a defendant unless such
individual—

(A) except as required under paragraph (2),
is a health care professional who—

(i) is appropriately credentialed or licensed
in 1 or more States to deliver health care
services; and

(ii) typically treats the diagnosis or condi-
tion or provides the type of treatment under
review; and

(B) can demonstrate by competent evi-
dence that, as a result of training, education,
knowledge, and experience in the evaluation,
diagnosis, and treatment of the disease or in-
jury which is the subject matter of the law-
suit against the defendant, the individual
was substantially familiar with applicable
standards of care and practice as they relate
to the act or omission which is the subject of
the lawsuit on the date of the incident.

(2) PHYSICIAN REVIEW.—In a health care
lawsuit, if the claim of the plaintiff involved
treatment that is recommended or provided
by a physician (allopathic or osteopathic), an
individual shall not be qualified to be an ex-
pert witness under this subsection with re-
spect to issues of negligence concerning such
treatment unless such individual is a physi-
cian.

(3) SPECIALTIES AND SUBSPECIALTIES.—With
respect to a lawsuit described in paragraph
(1), a court shall not permit an expert in one
medical specialty or subspecialty to testify
against a defendant in another medical spe-
cialty or subspecialty unless, in addition to
a showing of substantial familiarity in ac-
cordance with paragraph (1)(B), there is a
showing that the standards of care and prac-
tice in the two specialty or subspecialty
fields are similar.

(4) LIMITATION.—The limitations in this
subsection shall not apply to expert wit-
nesses testifying as to the degree or perma-
nency of medical or physical impairment.
SEC. 7. ADDITIONAL HEALTH BENEFITS.

(a) IN GENERAL.—The amount of any dam-
ages received by a claimant in any health
care lawsuit shall be reduced by the court by
the amount of any collateral source benefits
to which the claimant is entitled, less any
insurance premiums or other payments made
by the claimant (or by the spouse, parent,
child, or legal guardian of the claimant) to
obtain or secure such benefits.

(b) PRESERVATION OF CURRENT LAW.—
Where a payor of collateral source benefits
has a right of recovery by reimbursement or
subrogation and such right is permitted
under Federal or State law, subsection (a)
shall not apply.

(c) APPLICATION OF PROVISION.—This sec-
tion shall apply to any health care lawsuit
that is settled or resolved by a fact finder.
SEC. 8. PUNITIVE DAMAGES.

(a) PUNITIVE DAMAGES PERMITTED.—

(1) IN GENERAL.—Punitive damages may, if
otherwise available under applicable State
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or Federal law, be awarded against any per-
son in a health care lawsuit only if it is prov-
en by clear and convincing evidence that
such person acted with malicious intent to
injure the claimant, or that such person de-
liberately failed to avoid unnecessary injury
that such person knew the claimant was sub-
stantially certain to suffer.

(2) FILING OF LAWSUIT.—No demand for pu-
nitive damages shall be included in a health
care lawsuit as initially filed. A court may
allow a claimant to file an amended pleading
for punitive damages only upon a motion by
the claimant and after a finding by the
court, upon review of supporting and oppos-
ing affidavits or after a hearing, after weigh-
ing the evidence, that the claimant has es-
tablished by a substantial probability that
the claimant will prevail on the claim for
punitive damages.

(3) SEPARATE PROCEEDING.—At the request
of any party in a health care lawsuit, the
trier of fact shall consider in a separate pro-
ceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; and

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.
If a separate proceeding is requested, evi-
dence relevant only to the claim for punitive
damages, as determined by applicable State
law, shall be inadmissible in any proceeding
to determine whether compensatory dam-
ages are to be awarded.

(4) LIMITATION WHERE NO COMPENSATORY
DAMAGES ARE AWARDED.—In any health care
lawsuit where no judgment for compensatory
damages is rendered against a person, no pu-
nitive damages may be awarded with respect
to the claim in such lawsuit against such
person.

(b) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—

(1) FACTORS CONSIDERED.—In determining
the amount of punitive damages under this
section, the trier of fact shall consider only
the following:

(A) the severity of the harm caused by the
conduct of such party;

(B) the duration of the conduct or any con-
cealment of it by such party;

(C) the profitability of the conduct to such
party;

(D) the number of products sold or medical
procedures rendered for compensation, as the
case may be, by such party, of the kind caus-
ing the harm complained of by the claimant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained
of by the claimant; and

(F) the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of puni-
tive damages awarded in a health care law-
suit may not exceed an amount equal to two
times the amount of economic damages
awarded in the lawsuit or $250,000, whichever
is greater. The jury shall not be informed of
the limitation under the preceding sentence.

(¢) LIABILITY OF HEALTH CARE PROVIDERS.—

(1) IN GENERAL.—A health care provider
who prescribes, or who dispenses pursuant to
a prescription, a drug, biological product, or
medical device approved by the Food and
Drug Administration, for an approved indica-
tion of the drug, biological product, or med-
ical device, shall not be named as a party to
a product liability lawsuit invoking such
drug, biological product, or medical device
and shall not be liable to a claimant in a
class action lawsuit against the manufac-
turer, distributor, or product seller of such
drug, biological product, or medical device.

(2) MEDICAL PRODUCT.—The term ‘‘medical
product’ means a drug or device intended for
humans. The terms ‘‘drug” and ‘‘device”
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have the meanings given such terms in sec-
tions 201(g)(1) and 201(h) of the Federal Food,
Drug and Cosmetic Act (21 U.S.C. 321), re-
spectively, including any component or raw
material used therein, but excluding health
care services.
SEC. 9. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN
HEALTH CARE LAWSUITS.

(a) IN GENERAL.—In any health care law-
suit, if an award of future damages, without
reduction to present value, equaling or ex-
ceeding $50,000 is made against a party with
sufficient insurance or other assets to fund a
periodic payment of such a judgment, the
court shall, at the request of any party,
enter a judgment ordering that the future
damages be paid by periodic payments in ac-
cordance with the Uniform Periodic Pay-
ment of Judgments Act promulgated by the
National Conference of Commissioners on
Uniform State Laws.

(b) APPLICABILITY.—This section applies to
all actions which have not been first set for
trial or retrial before the effective date of
this Act.

SEC. 10. EFFECT ON OTHER LAWS.

(a) GENERAL VACCINE INJURY.—

(1) IN GENERAL.—To the extent that title
XXI of the Public Health Service Act estab-
lishes a Federal rule of law applicable to a
civil action brought for a vaccine-related in-
jury or death—

(A) this Act shall not affect the application
of the rule of law to such an action; and

(B) any rule of law prescribed by this Act
in conflict with a rule of law of such title
XXI shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a vaccine-related in-
jury or death to which a Federal rule of law
under title XXI of the Public Health Service
Act does not apply, then this Act or other-
wise applicable law (as determined under
this Act) will apply to such aspect of such
action.

(b) SMALLPOX VACCINE INJURY.—

(1) IN GENERAL.—To the extent that part C
of title II of the Public Health Service Act
establishes a Federal rule of law applicable
to a civil action brought for a smallpox vac-
cine-related injury or death—

(A) this Act shall not affect the application
of the rule of law to such an action; and

(B) any rule of law prescribed by this Act
in conflict with a rule of law of such part C
shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a smallpox vaccine-
related injury or death to which a Federal
rule of law under part C of title II of the
Public Health Service Act does not apply,
then this Act or otherwise applicable law (as
determined under this Act) will apply to
such aspect of such action.

(c) OTHER FEDERAL LAW.—Except as pro-
vided in this section, nothing in this Act
shall be deemed to affect any defense avail-
able, or any limitation on liability that ap-
plies to, a defendant in a health care lawsuit
or action under any other provision of Fed-
eral law.

SEC. 11. STATE FLEXIBILITY AND PROTECTION
OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provi-
sions governing health care lawsuits set
forth in this Act shall preempt, subject to
subsections (b) and (c), State law to the ex-
tent that State law prevents the application
of any provisions of law established by or
under this Act. The provisions governing
health care lawsuits set forth in this Act su-
persede chapter 171 of title 28, United States
Code, to the extent that such chapter—

(1) provides for a greater amount of dam-
ages or contingent fees, a longer period in
which a health care lawsuit may be com-
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menced, or a reduced applicability or scope
of periodic payment of future damages, than
provided in this Act; or

(2) prohibits the introduction of evidence
regarding collateral source benefits.

(b) PREEMPTION OF CERTAIN STATE LAWS.—
No provision of this Act shall be construed
to preempt any State law (whether effective
before, on, or after the date of the enactment
of this Act) that specifies a particular mone-
tary amount of compensatory or punitive
damages (or the total amount of damages)
that may be awarded in a health care law-
suit, regardless of whether such monetary
amount is greater or lesser than is provided
for under this Act, notwithstanding section
5(a).

(c) PROTECTION OF STATE’S RIGHTS AND
OTHER LAWS.—

(1) IN GENERAL.—Any issue that is not gov-
erned by a provision of law established by or
under this Act (including the State stand-
ards of negligence) shall be governed by oth-
erwise applicable Federal or State law.

(2) RULE OF CONSTRUCTION.—Nothing in this
Act shall be construed to—

(A) preempt or supersede any Federal or
State law that imposes greater procedural or
substantive protections (such as a shorter
statute of limitations) for a health care pro-
vider or health care institution from liabil-
ity, loss, or damages than those provided by
this Act;

(B) preempt or supercede any State law
that permits and provides for the enforce-
ment of any arbitration agreement related
to a health care liability claim whether en-
acted prior to or after the date of enactment
of this Act;

(C) create a cause of action that is not oth-
erwise available under Federal or State law;
or

(D) affect the scope of preemption of any
other Federal law.

SEC. 12. APPLICABILITY; EFFECTIVE DATE.

This Act shall apply to any health care
lawsuit brought in a Federal or State court,
or subject to an alternative dispute resolu-
tion system, that is initiated on or after the
date of the enactment of this Act, except
that any health care lawsuit arising from an
injury occurring prior to the date of enact-
ment of this Act shall be governed by the ap-
plicable statute of limitations provisions in
effect at the time the injury occurred.

SA 3146. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 340, between lines 14 and 15, insert
the following:

‘(g) PENALTIES CREDITED TO INDIVIDUAL
ACCOUNTS AND USED FOR PREMIUMS.—

‘(1) IN GENERAL.—The Secretary shall not
later than January 1, 2014, establish and im-
plement a program under which—

““(A) if a penalty has been imposed under
this section with respect to an applicable in-
dividual for months during any calendar
year, the Secretary—

‘‘(1) establishes an account on behalf of the
applicable individual, and

‘“(ii) credits such account with an amount
equal to the amount of the penalty, and

‘(B) if the applicable individual subse-
quently becomes covered under minimum es-
sential coverage for 1 or more months, the
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Secretary pays to or on behalf of the applica-
ble individual an amount equal to the pre-
miums paid by the individual for such cov-
erage (or, if lesser, the balance in the ac-
count established under subparagraph (A)).

“(2) AMOUNTS AVAILABLE ONLY FOR 3
YEARS.—

‘“(A) IN GENERAL.—If an account is credited
under paragraph (1)(A) with an amount for
any calendar year, such amount shall be
available for payment under paragraph (1)(B)
only for premiums for minimum essential
coverage for months occurring during the 3
calendar years immediately following such
calendar year.

‘‘(B) SPECIAL RULES.—For purposes of this
subsection—

‘(i) the Secretary need only establish 1 ac-
count for an individual, and

‘“(ii) amounts shall be treated as paid out
of an account on a first-in, first-out basis.”.

SA 3147. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 339, between lines 12 and 13, insert
the following:

*“(5) HIGH DEDUCTIBLE HEALTH PLAN.—

““(A) IN GENERAL.—If an applicable indi-
vidual—

‘(i) is an employee of an employer who
ceases to offer the employee the opportunity
to enroll in an eligible employer-sponsored
plan, or

‘“(ii) ceases employment with an employer
and is not otherwise eligible to enroll in an
eligible employer-sponsored plan,
the applicable individual may enroll in a
high deductible health plan described in sub-
paragraph (C) and such plan shall be treated
as minimum essential coverage.

‘(B) CONTINUED ENROLLMENT.—If an indi-
vidual described in subparagraph (A) enrolls
in a high deductible health plan described in
subparagraph (C), such plan shall continue to
be treated as minimum essential coverage
with respect to that individual during any
continuous period of enrollment even if the
individual is otherwise eligible to enroll in
an eligible employer-sponsored plan.

¢(C) PLAN DESCRIBED.—A health plan is de-
scribed in this subparagraph if it is a high
deductible health plan (as defined in section
223(c)(2)) that meets all requirements under
such section to be offered in connection with
a health savings account. No requirement
imposed by any provision of, or any amend-
ment made by, the Patient Protection and
Affordable Care Act shall apply with respect
to the plan or issuer thereof.

SA 3148. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 396, between lines 8 and 9, insert
the following:
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Subtitle H—Sunset if Premiums Increase Too
Rapidly
SEC. 1601. SUNSET.

(a) IN GENERAL.—The following require-
ments shall not apply to health insurance
coverage and group health plans offered in
the individual or group market within a
State during plan years beginning after the
sunset date with respect to that market:

(1) Any requirement under section 1301 of
this title, section 2707 of the Public Health
Service Act, or any other provision of, or
amendment made by, this title that a health
plan provide an essential health benefits
package described in section 1302(a) of this
title, including any requirement that the
plan provide—

(A) for essential health benefits described
in section 1302(b);

(B) in the case of a plan offered in the
group market, an annual limitation on the
plan’s deductible described in section
1302(c)(2); and

(C) a level of coverage described in section
1302(d).

(2) The requirements of section 2701 of the
Public Health Service Act (relating to limits
on premiums).

(b) COORDINATION WITH QUALIFIED HEALTH
PLANS AND PREMIUM TAX CREDITS AND COST-
SHARING REDUCTIONS.—In the case of a State
to which subsection (a) applies, the Sec-
retary shall establish procedures for estab-
lishing which health plans shall be treated as
qualified health plans for purposes of the Ex-
changes established within such State. Such
procedures shall ensure that the aggregate
amount of premium tax credits under section
36B of the Internal Revenue Code of 1986 and
cost-sharing reductions under section 1402
with respect to qualified health plans in the
individual market within such State does
not exceed the aggregate amount of such
credits and reductions that would have been
allowed if subsection (a) did not apply to
such State.

(¢) SUNSET DATE.—For purposes of this sec-
tion—

(1) IN GENERAL.—The term ‘‘sunset date”
means, with respect to the individual or
group market within a State, the first date
on which the applicable State authority de-
termines under paragraph (2) that the per-
centage increase in average annual pre-
miums within such market for a calendar
year over the preceding calendar year ex-
ceeds the percentage increase for such period
in the Consumer Price Index for all urban
consumers published by the Department of
Labor.

(2) DETERMINATION.—The applicable State
authority shall for each calendar year after
2013 make the determination described in
paragraph (1).

(3) APPLICABLE STATE AUTHORITY.—The
term ‘‘applicable State authority’ has the
meaning given such term by section
2791(d)(1) of the Public Health Service Act.

SA 3149. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 999, between lines 16 and 17, insert
the following:

(q) BUDGET-NEUTRAL EXEMPTION OF CER-
TAIN PROVIDERS.—Notwithstanding the pro-
visions of, and amendments made by, the
preceding subsections of this section—
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(1) such provisions and amendments shall
not apply to a health care provider that—

(A) is described in section 340B(a)(4) of the
Public Health Service Act or
1927(c)(1)(D)(1)(IV) of the Social Security Act
(42 U.S.C. 1396r-8(c)(1)(D)(1)(IV)); and

(B) is located in an area that is not a met-
ropolitan statistical area (as determined by
the Bureau of the Census); and

(2) the Secretary of Health and Human
Services shall make appropriate adjustments
in the application of such provisions and
amendments to ensure that the amount of
expenditures under title XVIII of the Social
Security Act is equal to the amount of ex-
penditures that would have been made under
such title if this subsection had not been en-
acted, as estimated by the Secretary.

SA 3150. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 186, strike line 23 and insert the
following: ‘‘plan. When establishing geo-
graphically adjusted premium rates under
the preceding sentence, the Secretary shall
not take into account direct graduate med-
ical education payments, Medicare dis-
proportionate share payments, and health
information technology funding under the
American Recovery and Reinvestment Act of
2009.”.

SA 3151. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 201, between lines 6 and 7, insert
the following:

SEC. 1325. PROHIBITION ON FEDERAL BAILOUT
OF A CO-OP PLAN OR A COMMUNITY
HEALTH INSURANCE OPTION.

(a) PROHIBITION.—Notwithstanding any
provision of (or amendment made by) this
Act, no Federal funds shall paid to, or used
to support the operation of (including ensur-
ing the solvency of), a qualified health plan
offered under the Consumer Operated and
Oriented Plan (CO-OP) program under sec-
tion 1322 or a community health insurance
option under section 1323.

(b) EXCEPTIONS.—Subsection (a) shall not
apply to—

(1) loans and grants under section 1322(b)
or loans or payments under section 1323(c);
or

(2) any premium tax credit under section
36B of the Internal Revenue Code of 1986 or
any cost-sharing reduction under section
1402, or any advance payment of either, with
respect to an individual enrolled in a plan or
option described in subsection (a).

SA 3152. Mr. ENSIGN submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
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DobD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

At the appropriate place, insert the fol-
lowing:

TITLE —MEDICAL CARE ACCESS

PROTECTION
SEC. 1. SHORT TITLE.

This title may be cited as the ‘‘Medical
Care Access Protection Act of 2009 or the
“MCAP Act”.

SEC. 2. DEFINITIONS.

In this title:

(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system’ or ‘“‘ADR’ means a sys-
tem that provides for the resolution of
health care lawsuits in a manner other than
through a civil action brought in a State or
Federal court.

(2) CLAIMANT.—The term ‘‘claimant”
means any person who brings a health care
lawsuit, including a person who asserts or
claims a right to legal or equitable contribu-
tion, indemnity or subrogation, arising out
of a health care liability claim or action, and
any person on whose behalf such a claim is
asserted or such an action is brought, wheth-
er deceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The
term ‘‘collateral source benefits’’ means any
amount paid or reasonably likely to be paid
in the future to or on behalf of the claimant,
or any service, product or other benefit pro-
vided or reasonably likely to be provided in
the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pur-
suant to—

(A) any State or Federal health, sickness,
income-disability, accident, or workers’
compensation law;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(4) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities, damages for physical and
emotional pain, suffering, inconvenience,
physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of
society and companionship, loss of consor-
tium (other than loss of domestic service),
hedonic damages, injury to reputation, and
all other nonpecuniary losses of any kind or
nature. Such term includes economic dam-

ages and noneconomic damages, as such
terms are defined in this section.
(5) CONTINGENT FEE.—The term ‘‘contin-

gent fee’’ includes all compensation to any
person or persons which is payable only if a
recovery is effected on behalf of one or more
claimants.

(6) ECONOMIC DAMAGES.—The term ‘‘eco-
nomic damages’’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
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for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities.

(7T) HEALTH CARE GOODS OR SERVICES.—The
term ‘‘health care goods or services’” means
any goods or services provided by a health
care institution, provider, or by any indi-
vidual working under the supervision of a
health care provider, that relates to the di-
agnosis, prevention, care, or treatment of
any human disease or impairment, or the as-
sessment of the health of human beings.

(8) HEALTH CARE INSTITUTION.—The term
‘“‘health care institution’” means any entity
licensed under Federal or State law to pro-
vide health care services (including but not
limited to ambulatory surgical centers, as-
sisted living facilities, emergency medical
services providers, hospices, hospitals and
hospital systems, nursing homes, or other
entities licensed to provide such services).

(9) HEALTH CARE LAWSUIT.—The term
‘“‘health care lawsuit’”’ means any health care
liability claim concerning the provision of
health care goods or services affecting inter-
state commerce, or any health care liability
action concerning the provision of (or the
failure to provide) health care goods or serv-
ices affecting interstate commerce, brought
in a State or Federal court or pursuant to an
alternative dispute resolution system,
against a health care provider or a health
care institution regardless of the theory of
liability on which the claim is based, or the
number of claimants, plaintiffs, defendants,
or other parties, or the number of claims or
causes of action, in which the claimant al-
leges a health care liability claim.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action’ means a
civil action brought in a State or Federal
Court or pursuant to an alternative dispute
resolution system, against a health care pro-
vider or a health care institution regardless
of the theory of liability on which the claim
is based, or the number of plaintiffs, defend-
ants, or other parties, or the number of
causes of action, in which the claimant al-
leges a health care liability claim.

(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’ means a
demand by any person, whether or not pursu-
ant to ADR, against a health care provider
or health care institution, including third-
party claims, cross-claims, counter-claims,
or contribution claims, which are based upon
the provision of, use of, or payment for (or
the failure to provide, use, or pay for) health
care services, regardless of the theory of li-
ability on which the claim is based, or the
number of plaintiffs, defendants, or other
parties, or the number of causes of action.

(12) HEALTH CARE PROVIDER.—

(A) IN GENERAL.—The term ‘health care
provider’” means any person (including but
not limited to a physician (as defined by sec-
tion 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)), registered nurse, dentist, po-
diatrist, pharmacist, chiropractor, or optom-
etrist) required by State or Federal law to be
licensed, registered, or certified to provide
health care services, and being either so li-
censed, registered, or certified, or exempted
from such requirement by other statute or
regulation.

(B) TREATMENT OF CERTAIN PROFESSIONAL
ASSOCIATIONS.—For purposes of this title, a
professional association that is organized
under State law by an individual physician
or group of physicians, a partnership or lim-
ited liability partnership formed by a group
of physicians, a nonprofit health corporation
certified under State law, or a company
formed by a group of physicians under State
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law shall be treated as a health care provider
under subparagraph (A).

(13) MALICIOUS INTENT TO INJURE.—The
term ‘‘malicious intent to injure’” means in-
tentionally causing or attempting to cause
physical injury other than providing health
care goods or services.

(14) NONECONOMIC DAMAGES.—The term
‘‘noneconomic damages’ means damages for
physical and emotional pain, suffering, in-
convenience, physical impairment, mental
anguish, disfigurement, loss of enjoyment of
life, loss of society and companionship, loss
of consortium (other than loss of domestic
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of
any kind or nature.

(15) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’ means damages awarded, for
the purpose of punishment or deterrence, and
not solely for compensatory purposes,
against a health care provider or health care
institution. Punitive damages are neither
economic nor noneconomic damages.

(16) RECOVERY.—The term ‘‘recovery’”’
means the net sum recovered after deducting
any disbursements or costs incurred in con-
nection with prosecution or settlement of
the claim, including all costs paid or ad-
vanced by any person. Costs of health care
incurred by the plaintiff and the attorneys’
office overhead costs or charges for legal
services are not deductible disbursements or
costs for such purpose.

(17) STATE.—The term ‘‘State’ means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, and any other
territory or possession of the United States,
or any political subdivision thereof.

SEC. 3. INCREASED FMAP FOR MEDICAL LI-
ABILITY REFORM.

With respect to fiscal years 2011 and 2012,
the Secretary of Health and Human Services
shall increase by an amount equal to 2 per-
cent of the total amount of Federal pay-
ments estimated to be made to a State under
section 1903(a)(1) of the Social Security Act
(42 U.S.C. 1396b(a)(1)) for providing medical
assistance for children under the State Med-
icaid program during the fiscal year if the
Secretary determines that the State has en-
acted a law that substantially complies with
this title.

SEC. 4. ENCOURAGING SPEEDY RESOLUTION
OF CLAIMS.

(a) IN GENERAL.—Except as otherwise pro-
vided for in this section, the time for the
commencement of a health care lawsuit
shall be 3 years after the date of manifesta-
tion of injury or 1 year after the claimant
discovers, or through the use of reasonable
diligence should have discovered, the injury,
whichever occurs first.

(b) GENERAL EXCEPTION.—The time for the
commencement of a health care lawsuit
shall not exceed 3 years after the date of
manifestation of injury unless the tolling of
time was delayed as a result of—

(1) fraud;

(2) intentional concealment; or

(3) the presence of a foreign body, which
has no therapeutic or diagnostic purpose or
effect, in the person of the injured person.

(c) MINORS.—An action by a minor shall be
commenced within 3 years from the date of
the alleged manifestation of injury except
that if such minor is under the full age of 6
years, such action shall be commenced with-
in 3 years of the manifestation of injury, or
prior to the eighth birthday of the minor,
whichever provides a longer period. Such
time limitation shall be tolled for minors for
any period during which a parent or guard-
ian and a health care provider or health care
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institution have committed fraud or collu-
sion in the failure to bring an action on be-
half of the injured minor.

(d) RULE 11 SANCTIONS.—Whenever a Fed-
eral or State court determines (whether by
motion of the parties or whether on the mo-
tion of the court) that there has been a vio-
lation of Rule 11 of the Federal Rules of Civil
Procedure (or a similar violation of applica-
ble State court rules) in a health care liabil-
ity action to which this title applies, the
court shall impose upon the attorneys, law
firms, or pro se litigants that have violated
Rule 11 or are responsible for the violation,
an appropriate sanction, which shall include
an order to pay the other party or parties for
the reasonable expenses incurred as a direct
result of the filing of the pleading, motion,
or other paper that is the subject of the vio-
lation, including a reasonable attorneys’ fee.
Such sanction shall be sufficient to deter
repetition of such conduct or comparable
conduct by others similarly situated, and to
compensate the party or parties injured by
such conduct.

SEC. 5. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-
TUAL ECONOMIC LOSSES IN HEALTH CARE LAW-
SUITS.—In any health care lawsuit, nothing
in this title shall limit the recovery by a
claimant of the full amount of the available
economic damages, notwithstanding the lim-
itation contained in subsection (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—

(1) HEALTH CARE PROVIDERS.—In any health
care lawsuit where final judgment is ren-
dered against a health care provider, the
amount of noneconomic damages recovered
from the provider, if otherwise available
under applicable Federal or State law, may
be as much as $250,000, regardless of the num-
ber of parties other than a health care insti-
tution against whom the action is brought or
the number of separate claims or actions
brought with respect to the same occurrence.

(2) HEALTH CARE INSTITUTIONS.—

(A) SINGLE INSTITUTION.—In any health
care lawsuit where final judgment is ren-
dered against a single health care institu-
tion, the amount of noneconomic damages
recovered from the institution, if otherwise
available under applicable Federal or State
law, may be as much as $250,000, regardless of
the number of parties against whom the ac-
tion is brought or the number of separate
claims or actions brought with respect to the
same occurrence.

(B) MULTIPLE INSTITUTIONS.—In any health
care lawsuit where final judgment is ren-
dered against more than one health care in-
stitution, the amount of noneconomic dam-
ages recovered from each institution, if oth-
erwise available under applicable Federal or
State law, may be as much as $250,000, re-
gardless of the number of parties against
whom the action is brought or the number of
separate claims or actions brought with re-
spect to the same occurrence, except that
the total amount recovered from all such in-
stitutions in such lawsuit shall not exceed
$500,000.

(¢) NO DISCOUNT OF AWARD FOR NON-
ECONOMIC DAMAGES.—In any health care law-
suit—

(1) an award for future noneconomic dam-
ages shall not be discounted to present
value;

(2) the jury shall not be informed about the
maximum award for noneconomic damages
under subsection (b);

(3) an award for noneconomic damages in
excess of the limitations provided for in sub-
section (b) shall be reduced either before the
entry of judgment, or by amendment of the
judgment after entry of judgment, and such
reduction shall be made before accounting
for any other reduction in damages required
by law; and
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(4) if separate awards are rendered for past
and future noneconomic damages and the
combined awards exceed the limitations de-
scribed in subsection (b), the future non-
economic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care
lawsuit, each party shall be liable for that
party’s several share of any damages only
and not for the share of any other person.
Each party shall be liable only for the
amount of damages allocated to such party
in direct proportion to such party’s percent-
age of responsibility. A separate judgment
shall be rendered against each such party for
the amount allocated to such party. For pur-
poses of this section, the trier of fact shall
determine the proportion of responsibility of
each party for the claimant’s harm.

SEC. 6. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAM-
AGES ACTUALLY PAID TO CLAIMANTS.—

(1) IN GENERAL.—In any health care law-
suit, the court shall supervise the arrange-
ments for payment of damages to protect
against conflicts of interest that may have
the effect of reducing the amount of damages
awarded that are actually paid to claimants.

(2) CONTINGENCY FEES.—

(A) IN GENERAL.—In any health care law-
suit in which the attorney for a party claims
a financial stake in the outcome by virtue of
a contingent fee, the court shall have the
power to restrict the payment of a claim-
ant’s damage recovery to such attorney, and
to redirect such damages to the claimant
based upon the interests of justice and prin-
ciples of equity.

(B) LIMITATION.—The total of all contin-
gent fees for representing all claimants in a
health care lawsuit shall not exceed the fol-
lowing limits:

(i) 40 percent of the first $50,000 recovered
by the claimant(s).

(ii) 33% percent of the next $50,000 recov-
ered by the claimant(s).

(iii) 256 percent of the next $500,000 recov-
ered by the claimant(s).

(iv) 15 percent of any amount by which the
recovery by the claimant(s) is in excess of
$600,000.

(b) APPLICABILITY.—

(1) IN GENERAL.—The limitations in sub-
section (a) shall apply whether the recovery
is by judgment, settlement, mediation, arbi-
tration, or any other form of alternative dis-
pute resolution.

(2) MINORS.—In a health care lawsuit in-
volving a minor or incompetent person, a
court retains the authority to authorize or
approve a fee that is less than the maximum
permitted under this section.

(¢) EXPERT WITNESSES.—

(1) REQUIREMENT.—No individual shall be
qualified to testify as an expert witness con-
cerning issues of negligence in any health
care lawsuit against a defendant unless such
individual—

(A) except as required under paragraph (2),
is a health care professional who—

(i) is appropriately credentialed or licensed
in 1 or more States to deliver health care
services; and

(ii) typically treats the diagnosis or condi-
tion or provides the type of treatment under
review; and

(B) can demonstrate by competent evi-
dence that, as a result of training, education,
knowledge, and experience in the evaluation,
diagnosis, and treatment of the disease or in-
jury which is the subject matter of the law-
suit against the defendant, the individual
was substantially familiar with applicable
standards of care and practice as they relate
to the act or omission which is the subject of
the lawsuit on the date of the incident.

(2) PHYSICIAN REVIEW.—In a health care
lawsuit, if the claim of the plaintiff involved
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treatment that is recommended or provided
by a physician (allopathic or osteopathic), an
individual shall not be qualified to be an ex-
pert witness under this subsection with re-
spect to issues of negligence concerning such
treatment unless such individual is a physi-
cian.

(3) SPECIALTIES AND SUBSPECIALTIES.—With
respect to a lawsuit described in paragraph
(1), a court shall not permit an expert in one
medical specialty or subspecialty to testify
against a defendant in another medical spe-
cialty or subspecialty unless, in addition to
a showing of substantial familiarity in ac-
cordance with paragraph (1)(B), there is a
showing that the standards of care and prac-
tice in the two specialty or subspecialty
fields are similar.

(4) LIMITATION.—The limitations in this
subsection shall not apply to expert wit-
nesses testifying as to the degree or perma-
nency of medical or physical impairment.
SEC. 7. ADDITIONAL HEALTH BENEFITS.

(a) IN GENERAL.—The amount of any dam-
ages received by a claimant in any health
care lawsuit shall be reduced by the court by
the amount of any collateral source benefits
to which the claimant is entitled, less any
insurance premiums or other payments made
by the claimant (or by the spouse, parent,
child, or legal guardian of the claimant) to
obtain or secure such benefits.

(b) PRESERVATION OF CURRENT LAW.—
Where a payor of collateral source benefits
has a right of recovery by reimbursement or
subrogation and such right is permitted
under Federal or State law, subsection (a)
shall not apply.

(c) APPLICATION OF PROVISION.—This sec-
tion shall apply to any health care lawsuit
that is settled or resolved by a fact finder.
SEC. 8. PUNITIVE DAMAGES.

(a) PUNITIVE DAMAGES PERMITTED.—

(1) IN GENERAL.—Punitive damages may, if
otherwise available under applicable State
or Federal law, be awarded against any per-
son in a health care lawsuit only if it is prov-
en by clear and convincing evidence that
such person acted with malicious intent to
injure the claimant, or that such person de-
liberately failed to avoid unnecessary injury
that such person knew the claimant was sub-
stantially certain to suffer.

(2) FILING OF LAWSUIT.—No demand for pu-
nitive damages shall be included in a health
care lawsuit as initially filed. A court may
allow a claimant to file an amended pleading
for punitive damages only upon a motion by
the claimant and after a finding by the
court, upon review of supporting and oppos-
ing affidavits or after a hearing, after weigh-
ing the evidence, that the claimant has es-
tablished by a substantial probability that
the claimant will prevail on the claim for
punitive damages.

(3) SEPARATE PROCEEDING.—At the request
of any party in a health care lawsuit, the
trier of fact shall consider in a separate pro-
ceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; and

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.

If a separate proceeding is requested, evi-
dence relevant only to the claim for punitive
damages, as determined by applicable State
law, shall be inadmissible in any proceeding
to determine whether compensatory dam-
ages are to be awarded.

(4) LIMITATION WHERE NO COMPENSATORY
DAMAGES ARE AWARDED.—In any health care
lawsuit where no judgment for compensatory
damages is rendered against a person, no pu-
nitive damages may be awarded with respect
to the claim in such lawsuit against such
person.

(b) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—
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(1) FACTORS CONSIDERED.—In determining
the amount of punitive damages under this
section, the trier of fact shall consider only
the following:

(A) the severity of the harm caused by the
conduct of such party;

(B) the duration of the conduct or any con-
cealment of it by such party;

(C) the profitability of the conduct to such
party;

(D) the number of products sold or medical
procedures rendered for compensation, as the
case may be, by such party, of the kind caus-
ing the harm complained of by the claimant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained
of by the claimant; and

(F') the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of puni-
tive damages awarded in a health care law-
suit may not exceed an amount equal to two
times the amount of economic damages
awarded in the lawsuit or $250,000, whichever
is greater. The jury shall not be informed of
the limitation under the preceding sentence.

(¢) LIABILITY OF HEALTH CARE PROVIDERS.—

(1) IN GENERAL.—A health care provider
who prescribes, or who dispenses pursuant to
a prescription, a drug, biological product, or
medical device approved by the Food and
Drug Administration, for an approved indica-
tion of the drug, biological product, or med-
ical device, shall not be named as a party to
a product liability lawsuit invoking such
drug, biological product, or medical device
and shall not be liable to a claimant in a
class action lawsuit against the manufac-
turer, distributor, or product seller of such
drug, biological product, or medical device.

(2) MEDICAL PRODUCT.—The term ‘‘medical
product’ means a drug or device intended for
humans. The terms ‘‘drug” and ‘‘device”
have the meanings given such terms in sec-
tions 201(g)(1) and 201(h) of the Federal Food,
Drug and Cosmetic Act (21 U.S.C. 321), re-
spectively, including any component or raw
material used therein, but excluding health
care services.

SEC. 9. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN
HEALTH CARE LAWSUITS.

(a) IN GENERAL.—In any health care law-
suit, if an award of future damages, without
reduction to present value, equaling or ex-
ceeding $50,000 is made against a party with
sufficient insurance or other assets to fund a
periodic payment of such a judgment, the
court shall, at the request of any party,
enter a judgment ordering that the future
damages be paid by periodic payments in ac-
cordance with the Uniform Periodic Pay-
ment of Judgments Act promulgated by the
National Conference of Commissioners on
Uniform State Laws.

(b) APPLICABILITY.—This section applies to
all actions which have not been first set for
trial or retrial before the effective date of
this title.

SEC. 10. EFFECT ON OTHER LAWS.

(a) GENERAL VACCINE INJURY.—

(1) IN GENERAL.—To the extent that title
XXI of the Public Health Service Act estab-
lishes a Federal rule of law applicable to a
civil action brought for a vaccine-related in-
jury or death—

(A) this title shall not affect the applica-
tion of the rule of law to such an action; and

(B) any rule of law prescribed by this title
in conflict with a rule of law of such title
XXI shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a vaccine-related in-
jury or death to which a Federal rule of law
under title XXI of the Public Health Service
Act does not apply, then this title or other-
wise applicable law (as determined under



December 10, 2009

this title) will apply to such aspect of such
action.

(b) SMALLPOX VACCINE INJURY.—

(1) IN GENERAL.—To the extent that part C
of title II of the Public Health Service Act
establishes a Federal rule of law applicable
to a civil action brought for a smallpox vac-
cine-related injury or death—

(A) this title shall not affect the applica-
tion of the rule of law to such an action; and

(B) any rule of law prescribed by this title
in conflict with a rule of law of such part C
shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a smallpox vaccine-
related injury or death to which a Federal
rule of law under part C of title II of the
Public Health Service Act does not apply,
then this title or otherwise applicable law
(as determined under this title) will apply to
such aspect of such action.

(c) OTHER FEDERAL LAW.—Except as pro-
vided in this section, nothing in this title
shall be deemed to affect any defense avail-
able, or any limitation on liability that ap-
plies to, a defendant in a health care lawsuit
or action under any other provision of Fed-
eral law.

SEC. 11. STATE FLEXIBILITY AND PROTECTION
o OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provi-
sions governing health care lawsuits set
forth in this title shall preempt, subject to
subsections (b) and (c), State law to the ex-
tent that State law prevents the application
of any provisions of law established by or
under this title. The provisions governing
health care lawsuits set forth in this title su-
persede chapter 171 of title 28, United States
Code, to the extent that such chapter—

(1) provides for a greater amount of dam-
ages or contingent fees, a longer period in
which a health care lawsuit may be com-
menced, or a reduced applicability or scope
of periodic payment of future damages, than
provided in this title; or

(2) prohibits the introduction of evidence
regarding collateral source benefits.

(b) PREEMPTION OF CERTAIN STATE LAWS.—
No provision of this title shall be construed
to preempt any State law (whether effective
before, on, or after the date of the enactment
of this title) that specifies a particular mon-
etary amount of compensatory or punitive
damages (or the total amount of damages)
that may be awarded in a health care law-
suit, regardless of whether such monetary
amount is greater or lesser than is provided
for under this title, notwithstanding section

5(a).

(c) PROTECTION OF STATE’S RIGHTS AND
OTHER LAWS.—

(1) IN GENERAL.—Any issue that is not gov-
erned by a provision of law established by or
under this title (including the State stand-
ards of negligence) shall be governed by oth-
erwise applicable Federal or State law.

(2) RULE OF CONSTRUCTION.—Nothing in this
title shall be construed to—

(A) preempt or supersede any Federal or
State law that imposes greater procedural or
substantive protections (such as a shorter
statute of limitations) for a health care pro-
vider or health care institution from liabil-
ity, loss, or damages than those provided by
this title;

(B) preempt or supercede any State law
that permits and provides for the enforce-
ment of any arbitration agreement related
to a health care liability claim whether en-
acted prior to or after the date of enactment
of this title;

(C) create a cause of action that is not oth-
erwise available under Federal or State law;
or

(D) affect the scope of preemption of any
other Federal law.
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SEC. 12. APPLICABILITY; EFFECTIVE DATE.

This title shall apply to any health care
lawsuit brought in a Federal or State court,
or subject to an alternative dispute resolu-
tion system, that is initiated on or after the
date of the enactment of this title, except
that any health care lawsuit arising from an
injury occurring prior to the date of enact-
ment of this title shall be governed by the
applicable statute of limitations provisions
in effect at the time the injury occurred.

SA 3153. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 339, between lines 16 and 17, insert
the following:

‘‘(g) LIMITATION.—This section shall not
apply to an individual for a taxable year if
such individual—

‘(1) in under 30 years of age when such
year begins; or

‘(2) has a modified gross income that does
not exceed $30,000 for such year.”.

SA 3154. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 2034, strike lines 8 through 15.

SA 3155. Mr. BARRASSO submitted
an amendment intended to be proposed
to amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 201, between lines 6 and 7, insert
the following:

SEC. 1325. ANNUAL AUDITS.

(a) IN GENERAL.—The Secretary shall enter
into contracts with one or more private ac-
counting firms for the conduct of annual au-
dits of the CO-OP program under section 1322
and the community health insurance option
program under section 1323. SUch contracts
shall require that such firms submit annual
reports to the Secretary concerning the re-
sults of such audits.

(b) INCLUSION IN MEDICARE TRUSTEES RE-
PORT.—Sections 1817(b) and 1841(b) of the So-
cial Security Act (42 U.S.C. 1395i(b); 1395t(b))
are each amended by inserting at the end the
following new sentence: ‘“‘Each report sub-
mitted under paragraph (2) (beginning with
the report for 2014) shall include a descrip-
tion of the results of the audits conducted
under section 1325(a) of the Patient Protec-
tion and Affordable Care Act for the year in-
volved.”.
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SA 3156. Mr. LAUTENBERG (for him-
self, Mr. CARPER, and Mr. MENENDEZ)
submitted an amendment intended to
be proposed to amendment SA 2786 pro-
posed by Mr. REID (for himself, Mr.
BAucus, Mr. DobD, and Mr. HARKIN) to
the bill H.R. 3590, to amend the Inter-
nal Revenue Code of 1986 to modify the
first-time homebuyers credit in the
case of members of the Armed Forces
and certain other Federal employees,
and for other purposes; which was or-
dered to lie on the table; as follows:

At the end, add the following:

TITLE X—IMPORTATION OF
PRESCRIPTION DRUGS
SEC. 10001. SHORT TITLE.

This title may be cited as the ‘‘Pharma-
ceutical Market Access and Drug Safety Act
of 2009°.

SEC. 10002. FINDINGS.

Congress finds that—

(1) Americans unjustly pay up to 5 times
more to fill their prescriptions than con-
sumers in other countries;

(2) the United States is the largest market
for pharmaceuticals in the world, yet Amer-
ican consumers pay the highest prices for
brand pharmaceuticals in the world;

(3) a prescription drug is neither safe nor
effective to an individual who cannot afford
it;

(4) allowing and structuring the importa-
tion of prescription drugs to ensure access to
safe and affordable drugs approved by the
Food and Drug Administration will provide a
level of safety to American consumers that
they do not currently enjoy;

(5) American spend more than
$200,000,000,000 on prescription drugs every
year;

(6) the Congressional Budget Office has
found that the cost of prescription drugs are
between 35 to 55 percent less in other highly-
developed countries than in the United
States; and

(7) promoting competitive market pricing
would both contribute to health care savings
and allow greater access to therapy, improv-
ing health and saving lives.

SEC. 10003. REPEAL OF CERTAIN SECTION RE-
GARDING IMPORTATION OF PRE-
SCRIPTION DRUGS.

Chapter VIII of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 381 et seq.) is
amended by striking section 804.

SEC. 10004. IMPORTATION OF PRESCRIPTION
DRUGS; WAIVER OF CERTAIN IM-
PORT RESTRICTIONS.

(a) IN GENERAL.—Chapter VIII of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
381 et seq.), as amended by section 10003, is
further amended by inserting after section
803 the following:

“SEC. 804. COMMERCIAL AND PERSONAL IMPOR-
TATION OF PRESCRIPTION DRUGS.

“(a) IMPORTATION OF PRESCRIPTION
DRUGS.—

‘(1) IN GENERAL.—In the case of qualifying
drugs imported or offered for import into the
United States from registered exporters or
by registered importers—

‘“‘(A) the limitation on importation that is
established in section 801(d)(1) is waived; and

‘“(B) the standards referred to in section
801(a) regarding admission of the drugs are
subject to subsection (g) of this section (in-
cluding with respect to qualifying drugs to
which section 801(d)(1) does not apply).

‘(2) IMPORTERS.—A qualifying drug may
not be imported under paragraph (1) unless—

““(A) the drug is imported by a pharmacy,
group of pharmacies, or a wholesaler that is
a registered importer; or

‘(B) the drug is imported by an individual
for personal use or for the use of a family
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member of the individual (not for resale)
from a registered exporter.

“(3) RULE OF CONSTRUCTION.—This section
shall apply only with respect to a drug that
is imported or offered for import into the
United States—

““(A) by a registered importer; or

‘(B) from a registered exporter to an indi-
vidual.

‘‘(4) DEFINITIONS.—

““(A) REGISTERED EXPORTER; REGISTERED IM-
PORTER.—For purposes of this section:

‘(i) The term ‘registered exporter’ means
an exporter for which a registration under
subsection (b) has been approved and is in ef-
fect.

‘‘(ii) The term ‘registered importer’ means
a pharmacy, group of pharmacies, or a
wholesaler for which a registration under
subsection (b) has been approved and is in ef-
fect.

‘“(iii) The term ‘registration condition’
means a condition that must exist for a reg-
istration under subsection (b) to be ap-
proved.

‘(B) QUALIFYING DRUG.—For purposes of
this section, the term ‘qualifying drug’
means a drug for which there is a cor-
responding U.S. label drug.

“(C) U.S. LABEL DRUG.—For purposes of
this section, the term ‘U.S. label drug’
means a prescription drug that—

‘(i) with respect to a qualifying drug, has
the same active ingredient or ingredients,
route of administration, dosage form, and
strength as the qualifying drug;

‘“(ii) with respect to the qualifying drug, is
manufactured by or for the person that man-
ufactures the qualifying drug;

‘“(iii) is approved under section 505(c); and

‘“(iv) is not—

“(I) a controlled substance, as defined in
section 102 of the Controlled Substances Act
(21 U.S.C. 802);

“‘(II) a biological product, as defined in sec-
tion 351 of the Public Health Service Act (42
U.S.C. 262), including—

‘‘(aa) a therapeutic DNA plasmid product;

““(bb) a therapeutic synthetic peptide prod-
uct;

‘‘(cc) a monoclonal antibody product for in
vivo use; and

‘(dd) a therapeutic recombinant DNA-de-
rived product;

“(ITII) an infused drug, including a peri-
toneal dialysis solution;

“(IV) an injected drug;

(V) a drug that is inhaled during surgery;

‘(VI) a drug that is the listed drug referred
to in 2 or more abbreviated new drug applica-
tions under which the drug is commercially
marketed; or

“(VII) a sterile opthlamic drug intended
for topical use on or in the eye.

‘(D) OTHER DEFINITIONS.—For purposes of
this section:

“(i)(I) The term ‘exporter’ means a person
that is in the business of exporting a drug to
individuals in the United States from Canada
or from a permitted country designated by
the Secretary under subclause (II), or that,
pursuant to submitting a registration under
subsection (b), seeks to be in such business.

‘“(ITI) The Secretary shall designate a per-
mitted country under subparagraph (E)
(other than Canada) as a country from which
an exporter may export a drug to individuals
in the United States if the Secretary deter-
mines that—

‘‘(aa) the country has statutory or regu-
latory standards that are equivalent to the
standards in the United States and Canada
with respect to—

““(AA) the training of pharmacists;

‘(BB) the practice of pharmacy; and

‘“(CC) the protection of the privacy of per-
sonal medical information; and
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‘“(bb) the importation of drugs to individ-
uals in the United States from the country
will not adversely affect public health.

‘(i) The term ‘importer’ means a phar-
macy, a group of pharmacies, or a wholesaler
that is in the business of importing a drug
into the United States or that, pursuant to
submitting a registration under subsection
(b), seeks to be in such business.

‘(iii) The term ‘pharmacist’ means a per-
son licensed by a State to practice phar-
macy, including the dispensing and selling of
prescription drugs.

‘“(iv) The term ‘pharmacy’ means a person
that—

‘(D) is licensed by a State to engage in the
business of selling prescription drugs at re-
tail; and

‘“(IT1) employs 1 or more pharmacists.

‘“(v) The term ‘prescription drug’ means a
drug that is described in section 503(b)(1).

‘“(vi) The term ‘wholesaler’—

‘(I) means a person licensed as a whole-
saler or distributor of prescription drugs in
the United States under section 503(e)(2)(A);
and

‘(IT) does not include a person authorized
to import drugs under section 801(d)(1).

‘“(E) PERMITTED COUNTRY.—The term ‘per-
mitted country’ means—

‘(i) Australia;

‘“(ii) Canada;

‘“(iii) a member country of the European
Union, but does not include a member coun-
try with respect to which—

“(I) the country’s Annex to the Treaty of
Accession to the European Union 2003 in-
cludes a transitional measure for the regula-
tion of human pharmaceutical products that
has not expired; or

‘“(IT1) the Secretary determines that the re-
quirements described in subclauses (I) and
(IT) of clause (vii) will not be met by the date
on which such transitional measure for the
regulation of human pharmaceutical prod-
ucts expires;

‘“(iv) Japan;

“(v) New Zealand;

‘“(vi) Switzerland; and

‘“(vii) a country in which the Secretary de-
termines the following requirements are
met:

‘(I) The country has statutory or regu-
latory requirements—

‘‘(aa) that require the review of drugs for
safety and effectiveness by an entity of the
government of the country;

‘“(bb) that authorize the approval of only
those drugs that have been determined to be
safe and effective by experts employed by or
acting on behalf of such entity and qualified
by scientific training and experience to
evaluate the safety and effectiveness of
drugs on the basis of adequate and well-con-
trolled investigations, including clinical in-
vestigations, conducted by experts qualified
by scientific training and experience to
evaluate the safety and effectiveness of
drugs;

‘‘(cc) that require the methods used in, and
the facilities and controls used for the manu-
facture, processing, and packing of drugs in
the country to be adequate to preserve their
identity, quality, purity, and strength;

‘(dd) for the reporting of adverse reactions
to drugs and procedures to withdraw ap-
proval and remove drugs found not to be safe
or effective; and

‘‘(ee) that require the labeling and pro-
motion of drugs to be in accordance with the
approval of the drug.

‘“(II) The valid marketing authorization
system in the country is equivalent to the
systems in the countries described in clauses
(i) through (vi).

‘“(IIT) The importation of drugs to the
United States from the country will not ad-
versely affect public health.
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‘““(b) REGISTRATION OF IMPORTERS AND EX-
PORTERS.—

‘(1) REGISTRATION OF IMPORTERS AND EX-
PORTERS.—A registration condition is that
the importer or exporter involved (referred
to in this subsection as a ‘registrant’) sub-
mits to the Secretary a registration con-
taining the following:

““(A)(1) In the case of an exporter, the name
of the exporter and an identification of all
places of business of the exporter that relate
to qualifying drugs, including each ware-
house or other facility owned or controlled
by, or operated for, the exporter.

‘(i) In the case of an importer, the name
of the importer and an identification of the
places of business of the importer at which
the importer initially receives a qualifying
drug after importation (which shall not ex-
ceed 3 places of business except by permis-
sion of the Secretary).

‘(B) Such information as the Secretary de-
termines to be necessary to demonstrate
that the registrant is in compliance with
registration conditions under—

‘(i) in the case of an importer, subsections
(c), (d), (e), (g), and (j) (relating to the
sources of imported qualifying drugs; the in-
spection of facilities of the importer; the
payment of fees; compliance with the stand-
ards referred to in section 801(a); and mainte-
nance of records and samples); or

‘‘(ii) in the case of an exporter, subsections
(c), (@), (), (g), (h), (i), and (j) (relating to the
sources of exported qualifying drugs; the in-
spection of facilities of the exporter and the
marking of compliant shipments; the pay-
ment of fees; and compliance with the stand-
ards referred to in section 801(a); being li-
censed as a pharmacist; conditions for indi-
vidual importation; and maintenance of
records and samples).

‘“(C) An agreement by the registrant that
the registrant will not under subsection (a)
import or export any drug that is not a
qualifying drug.

‘(D) An agreement by the registrant to—

‘(i) notify the Secretary of a recall or
withdrawal of a qualifying drug distributed
in a permitted country that the registrant
has exported or imported, or intends to ex-
port or import, to the United States under
subsection (a);

‘(ii) provide for the return to the reg-
istrant of such drug; and

‘‘(iii) cease, or not begin, the exportation
or importation of such drug unless the Sec-
retary has notified the registrant that expor-
tation or importation of such drug may pro-
ceed.

‘“(E) An agreement by the registrant to en-
sure and monitor compliance with each reg-
istration condition, to promptly correct any
noncompliance with such a condition, and to
promptly report to the Secretary any such
noncompliance.

“(F) A plan describing the manner in
which the registrant will comply with the
agreement under subparagraph (E).

“(G) An agreement by the registrant to en-
force a contract under subsection (c¢)(3)(B)
against a party in the chain of custody of a
qualifying drug with respect to the authority
of the Secretary under clauses (ii) and (iii) of
that subsection.

“‘(H) An agreement by the registrant to no-
tify the Secretary not more than 30 days be-
fore the registrant intends to make the
change, of—

‘(i) any change that the registrant intends
to make regarding information provided
under subparagraph (A) or (B); and

‘(ii) any change that the registrant in-
tends to make in the compliance plan under
subparagraph (F).

“(I) In the case of an exporter:

‘(i) An agreement by the exporter that a
qualifying drug will not under subsection (a)
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be exported to any individual not authorized
pursuant to subsection (a)(2)(B) to be an im-
porter of such drug.

‘“(ii) An agreement to post a bond, payable
to the Treasury of the United States that is
equal in value to the lesser of—

“(I) the value of drugs exported by the ex-
porter to the United States in a typical 4-
week period over the course of a year under
this section; or

“(IT) $1,000,000.

‘(iii) An agreement by the exporter to
comply with applicable provisions of Cana-
dian law, or the law of the permitted country
designated under subsection (a)(4)(D)(i)(II) in
which the exporter is located, that protect
the privacy of personal information with re-
spect to each individual importing a pre-
scription drug from the exporter under sub-
section (a)(2)(B).

‘“(iv) An agreement by the exporter to re-
port to the Secretary—

““(I) not later than August 1 of each fiscal
year, the total price and the total volume of
drugs exported to the United States by the
exporter during the 6-month period from
January 1 through June 30 of that year; and

‘(II) not later than January 1 of each fiscal
year, the total price and the total volume of
drugs exported to the United States by the
exporter during the previous fiscal year.

‘“(J) In the case of an importer, an agree-
ment by the importer to report to the Sec-
retary—

‘(i) not later than August 1 of each fiscal
year, the total price and the total volume of
drugs imported to the United States by the
importer during the 6-month period from
January 1 through June 30 of that fiscal
year; and

‘“(ii) not later than January 1 of each fiscal
year, the total price and the total volume of
drugs imported to the United States by the
importer during the previous fiscal year.

‘“(K) Such other provisions as the Sec-
retary may require by regulation to protect
the public health while permitting—

‘(i) the importation by pharmacies, groups
of pharmacies, and wholesalers as registered
importers of qualifying drugs under sub-
section (a); and

¢“(ii) importation by individuals of quali-
fying drugs under subsection (a).

‘(2) APPROVAL OR DISAPPROVAL OF REG-
ISTRATION.—

‘““(A) IN GENERAL.—Not later than 90 days
after the date on which a registrant submits
to the Secretary a registration under para-
graph (1), the Secretary shall notify the reg-
istrant whether the registration is approved
or is disapproved. The Secretary shall dis-
approve a registration if there is reason to
believe that the registrant is not in compli-
ance with one or more registration condi-
tions, and shall notify the registrant of such
reason. In the case of a disapproved registra-
tion, the Secretary shall subsequently notify
the registrant that the registration is ap-
proved if the Secretary determines that the
registrant is in compliance with such condi-
tions.

‘(B) CHANGES IN REGISTRATION INFORMA-
TION.—Not later than 30 days after receiving
a notice under paragraph (1)(H) from a reg-
istrant, the Secretary shall determine
whether the change involved affects the ap-
proval of the registration of the registrant
under paragraph (1), and shall inform the
registrant of the determination.

*“(3) PUBLICATION OF CONTACT INFORMATION
FOR REGISTERED EXPORTERS.—Through the
Internet website of the Food and Drug Ad-
ministration and a toll-free telephone num-
ber, the Secretary shall make readily avail-
able to the public a list of registered export-
ers, including contact information for the
exporters. Promptly after the approval of a
registration submitted under paragraph (1),

CONGRESSIONAL RECORD — SENATE

the Secretary shall update the Internet

website and the information provided
through the toll-free telephone number ac-
cordingly.

¢‘(4) SUSPENSION AND TERMINATION.—

““(A) SUSPENSION.—With respect to the ef-
fectiveness of a registration submitted under
paragraph (1):

‘(i) Subject to clause (ii), the Secretary
may suspend the registration if the Sec-
retary determines, after notice and oppor-
tunity for a hearing, that the registrant has
failed to maintain substantial compliance
with a registration condition.

‘“(ii) If the Secretary determines that,
under color of the registration, the exporter
has exported a drug or the importer has im-
ported a drug that is not a qualifying drug,
or a drug that does not comply with sub-
section (g)(2)(A) or (g)(4), or has exported a
qualifying drug to an individual in violation
of subsection (i), the Secretary shall imme-
diately suspend the registration. A suspen-
sion under the preceding sentence is not sub-
ject to the provision by the Secretary of
prior notice, and the Secretary shall provide
to the registrant an opportunity for a hear-
ing not later than 10 days after the date on
which the registration is suspended.

‘(iii) The Secretary may reinstate the reg-
istration, whether suspended under clause (i)
or (ii), if the Secretary determines that the
registrant has demonstrated that further
violations of registration conditions will not
occur.

‘(B) TERMINATION.—The Secretary, after
notice and opportunity for a hearing, may
terminate the registration under paragraph
(1) of a registrant if the Secretary deter-
mines that the registrant has engaged in a
pattern or practice of violating 1 or more
registration conditions, or if on 1 or more oc-
casions the Secretary has under subpara-
graph (A)(ii) suspended the registration of
the registrant. The Secretary may make the
termination permanent, or for a fixed period
of not less than 1 year. During the period in
which the registration is terminated, any
registration submitted under paragraph (1)
by the registrant, or a person that is a part-
ner in the export or import enterprise, or a
principal officer in such enterprise, and any
registration prepared with the assistance of
the registrant or such a person, has no legal
effect under this section.

‘“(5) DEFAULT OF BOND.—A bond required to
be posted by an exporter under paragraph
(1)(ID)(ii) shall be defaulted and paid to the
Treasury of the United States if, after oppor-
tunity for an informal hearing, the Sec-
retary determines that the exporter has—

‘“(A) exported a drug to the United States
that is not a qualifying drug or that is not in
compliance with subsection (g)(2)(A), (g)(4),
or (i); or

‘(B) failed to permit the Secretary to con-
duct an inspection described under sub-
section (d).

‘“(c) SOURCES OF QUALIFYING DRUGS.—A
registration condition is that the exporter or
importer involved agrees that a qualifying
drug will under subsection (a) be exported or
imported into the United States only if there
is compliance with the following:

‘(1) The drug was manufactured in an es-
tablishment—

““(A) required to register under subsection
(h) or (i) of section 510; and

‘“(B)(1) inspected by the Secretary; or

‘“(ii) for which the Secretary has elected to
rely on a satisfactory report of a good manu-
facturing practice inspection of the estab-
lishment from a permitted country whose
regulatory system the Secretary recognizes
as equivalent under a mutual recognition
agreement, as provided for under section
510(i)(3), section 803, or part 26 of title 21,
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Code of Federal Regulations (or any cor-
responding successor rule or regulation).

‘“(2) The establishment is located in any
country, and the establishment manufac-
tured the drug for distribution in the United
States or for distribution in 1 or more of the
permitted countries (without regard to
whether in addition the drug is manufac-
tured for distribution in a foreign country
that is not a permitted country).

‘(3) The exporter or importer obtained the
drug—

“(A) directly from the establishment; or

‘(B) directly from an entity that, by con-
tract with the exporter or importer—

‘‘(i) provides to the exporter or importer a
statement (in such form and containing such
information as the Secretary may require)
that, for the chain of custody from the estab-
lishment, identifies each prior sale, pur-
chase, or trade of the drug (including the
date of the transaction and the names and
addresses of all parties to the transaction);

‘“(ii) agrees to permit the Secretary to in-
spect such statements and related records to
determine their accuracy;

‘‘(iii) agrees, with respect to the qualifying
drugs involved, to permit the Secretary to
inspect warehouses and other facilities, in-
cluding records, of the entity for purposes of
determining whether the facilities are in
compliance with any standards under this
Act that are applicable to facilities of that
type in the United States; and

‘“(iv) has ensured, through such contrac-
tual relationships as may be necessary, that
the Secretary has the same authority re-
garding other parties in the chain of custody
from the establishment that the Secretary
has under clauses (ii) and (iii) regarding such
entity.

‘“(4)(A) The foreign country from which the
importer will import the drug is a permitted
country; or

‘“(B) The foreign country from which the
exporter will export the drug is the per-
mitted country in which the exporter is lo-
cated.

‘(5) During any period in which the drug
was not in the control of the manufacturer
of the drug, the drug did not enter any coun-
try that is not a permitted country.

‘“(6) The exporter or importer retains a
sample of each lot of the drug for testing by
the Secretary.

““(d) INSPECTION OF FACILITIES; MARKING OF
SHIPMENTS.—

‘(1) INSPECTION OF FACILITIES.—A registra-
tion condition is that, for the purpose of as-
sisting the Secretary in determining whether
the exporter involved is in compliance with
all other registration conditions—

‘‘(A) the exporter agrees to permit the Sec-
retary—

‘(i) to conduct onsite inspections, includ-
ing monitoring on a day-to-day basis, of
places of business of the exporter that relate
to qualifying drugs, including each ware-
house or other facility owned or controlled
by, or operated for, the exporter;

‘“(ii) to have access, including on a day-to-
day basis, to—

“(I) records of the exporter that relate to
the export of such drugs, including financial
records; and

“(IT) samples of such drugs;

‘“(iii) to carry out the duties described in
paragraph (3); and

“‘(iv) to carry out any other functions de-
termined by the Secretary to be necessary
regarding the compliance of the exporter;
and

‘(B) the Secretary has assigned 1 or more
employees of the Secretary to carry out the
functions described in this subsection for the
Secretary randomly, but not less than 12
times annually, on the premises of places of
businesses referred to in subparagraph (A)@),
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and such an assignment remains in effect on
a continuous basis.

¢“(2) MARKING OF COMPLIANT SHIPMENTS.—A
registration condition is that the exporter
involved agrees to affix to each shipping con-
tainer of qualifying drugs exported under
subsection (a) such markings as the Sec-
retary determines to be necessary to identify
the shipment as being in compliance with all
registration conditions. Markings under the
preceding sentence shall—

““(A) be designed to prevent affixation of
the markings to any shipping container that
is not authorized to bear the markings; and

‘“(B) include anticounterfeiting or track-
and-trace technologies, taking into account
the economic and technical feasibility of
those technologies.

¢“(3) CERTAIN DUTIES RELATING TO EXPORT-
ERS.—Duties of the Secretary with respect to
an exporter include the following:

‘““(A) Inspecting, randomly, but not less
than 12 times annually, the places of busi-
ness of the exporter at which qualifying
drugs are stored and from which qualifying
drugs are shipped.

‘(B) During the inspections under subpara-
graph (A), verifying the chain of custody of
a statistically significant sample of quali-
fying drugs from the establishment in which
the drug was manufactured to the exporter,
which shall be accomplished or supple-
mented by the use of anticounterfeiting or
track-and-trace technologies, taking into ac-
count the economic and technical feasibility
of those technologies, except that a drug
that lacks such technologies from the point
of manufacture shall not for that reason be
excluded from importation by an exporter.

‘“(C) Randomly reviewing records of ex-
ports to individuals for the purpose of deter-
mining whether the drugs are being imported
by the individuals in accordance with the
conditions under subsection (i). Such reviews
shall be conducted in a manner that will re-
sult in a statistically significant determina-
tion of compliance with all such conditions.

‘(D) Monitoring the affixing of markings
under paragraph (2).

“(E) Inspecting as the Secretary deter-
mines is necessary the warehouses and other
facilities, including records, of other parties
in the chain of custody of qualifying drugs.

‘“(F) Determining whether the exporter is
in compliance with all other registration
conditions.

‘“(4) PRIOR NOTICE OF SHIPMENTS.—A reg-
istration condition is that, not less than 8
hours and not more than 5 days in advance of
the time of the importation of a shipment of
qualifying drugs, the importer involved
agrees to submit to the Secretary a notice
with respect to the shipment of drugs to be
imported or offered for import into the
United States under subsection (a). A notice
under the preceding sentence shall include—

‘“(A) the name and complete contact infor-
mation of the person submitting the notice;

‘‘(B) the name and complete contact infor-
mation of the importer involved;

‘(C) the identity of the drug, including the
established name of the drug, the quantity of
the drug, and the lot number assigned by the
manufacturer;

‘(D) the identity of the manufacturer of
the drug, including the identity of the estab-
lishment at which the drug was manufac-
tured;

‘“(BE) the country from which the drug is
shipped;

‘“(F) the name and complete contact infor-
mation for the shipper of the drug;

‘“(G) anticipated arrival information, in-
cluding the port of arrival and crossing loca-
tion within that port, and the date and time;

““(H) a summary of the chain of custody of
the drug from the establishment in which
the drug was manufactured to the importer;
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“(I) a declaration as to whether the Sec-
retary has ordered that importation of the
drug from the permitted country cease under
subsection (g)(2)(C) or (D); and

‘“(J) such other information as the Sec-
retary may require by regulation.

‘“(5) MARKING OF COMPLIANT SHIPMENTS.—A
registration condition is that the importer
involved agrees, before wholesale distribu-
tion (as defined in section 503(e)) of a quali-
fying drug that has been imported under sub-
section (a), to affix to each container of such
drug such markings or other technology as
the Secretary determines necessary to iden-
tify the shipment as being in compliance
with all registration conditions, except that
the markings or other technology shall not
be required on a drug that bears comparable,
compatible markings or technology from the
manufacturer of the drug. Markings or other
technology under the preceding sentence
shall—

‘““(A) be designed to prevent affixation of
the markings or other technology to any
container that is not authorized to bear the
markings; and

‘(B) shall include anticounterfeiting or
track-and-trace technologies, taking into ac-
count the economic and technical feasibility
of such technologies.

¢(6) CERTAIN DUTIES RELATING TO IMPORT-
ERS.—Duties of the Secretary with respect to
an importer include the following:

‘“(A) Inspecting, randomly, but not less
than 12 times annually, the places of busi-
ness of the importer at which a qualifying
drug is initially received after importation.

‘(B) During the inspections under subpara-
graph (A), verifying the chain of custody of
a statistically significant sample of quali-
fying drugs from the establishment in which
the drug was manufactured to the importer,
which shall be accomplished or supple-
mented by the use of anticounterfeiting or
track-and-trace technologies, taking into ac-
count the economic and technical feasibility
of those technologies, except that a drug
that lacks such technologies from the point
of manufacture shall not for that reason be
excluded from importation by an importer.

‘“(C) Reviewing notices under paragraph
4).

‘(D) Inspecting as the Secretary deter-
mines is necessary the warehouses and other
facilities, including records of other parties
in the chain of custody of qualifying drugs.

‘“(E) Determining whether the importer is
in compliance with all other registration
conditions.

‘‘(e) IMPORTER FEES.—

‘(1) REGISTRATION FEE.—A registration
condition is that the importer involved pays
to the Secretary a fee of $10,000 due on the
date on which the importer first submits the
registration to the Secretary under sub-
section (b).

‘“(2) INSPECTION FEE.—A registration condi-
tion is that the importer involved pays a fee
to the Secretary in accordance with this sub-
section. Such fee shall be paid not later than
October 1 and April 1 of each fiscal year in
the amount provided for under paragraph (3).

¢“(3) AMOUNT OF INSPECTION FEE.—

“(A) AGGREGATE TOTAL OF FEES.—Not later
than 30 days before the start of each fiscal
year, the Secretary, in consultation with the
Secretary of Homeland Security and the Sec-
retary of the Treasury, shall establish an ag-
gregate total of fees to be collected under
paragraph (2) for importers for that fiscal
year that is sufficient, and not more than
necessary, to pay the costs for that fiscal
year of administering this section with re-
spect to registered importers, including the
costs associated with—

‘(1) inspecting the facilities of registered
importers, and of other entities in the chain
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of custody of a qualifying drug as necessary,
under subsection (d)(6);

‘‘(ii) developing, implementing, and oper-
ating under such subsection an electronic
system for submission and review of the no-
tices required under subsection (d)(4) with
respect to shipments of qualifying drugs
under subsection (a) to assess compliance
with all registration conditions when such
shipments are offered for import into the
United States; and

‘“(iii) inspecting such shipments as nec-
essary, when offered for import into the
United States to determine if such a ship-
ment should be refused admission under sub-
section (g)(5).

‘(B) LIMITATION.—Subject to subparagraph
(C), the aggregate total of fees collected
under paragraph (2) for a fiscal year shall not
exceed 2.5 percent of the total price of quali-
fying drugs imported during that fiscal year
into the United States by registered import-
ers under subsection (a).

¢“(C) TOTAL PRICE OF DRUGS.—

‘(i) ESTIMATE.—For the purposes of com-
plying with the limitation described in sub-
paragraph (B) when establishing under sub-
paragraph (A) the aggregate total of fees to
be collected under paragraph (2) for a fiscal
year, the Secretary shall estimate the total
price of qualifying drugs imported into the
United States by registered importers during
that fiscal year by adding the total price of
qualifying drugs imported by each registered
importer during the 6-month period from
January 1 through June 30 of the previous
fiscal year, as reported to the Secretary by
each registered importer under subsection
()(M)(J).

‘‘(ii) CALCULATION.—Not later than March 1
of the fiscal year that follows the fiscal year
for which the estimate under clause (i) is
made, the Secretary shall calculate the total
price of qualifying drugs imported into the
United States by registered importers during
that fiscal year by adding the total price of
qualifying drugs imported by each registered
importer during that fiscal year, as reported
to the Secretary by each registered importer
under subsection (b)(1)(J).

“‘(iii) ADJUSTMENT.—If the total price of
qualifying drugs imported into the United
States by registered importers during a fis-
cal year as calculated under clause (ii) is less
than the aggregate total of fees collected
under paragraph (2) for that fiscal year, the
Secretary shall provide for a pro-rata reduc-
tion in the fee due from each registered im-
porter on April 1 of the subsequent fiscal
year so that the limitation described in sub-
paragraph (B) is observed.

‘(D) INDIVIDUAL IMPORTER FEE.—Subject to
the limitation described in subparagraph (B),
the fee under paragraph (2) to be paid on Oc-
tober 1 and April 1 by an importer shall be an
amount that is proportional to a reasonable
estimate by the Secretary of the semiannual
share of the importer of the volume of quali-
fying drugs imported by importers under
subsection (a).

‘“(4) USE OF FEES.—

‘““(A) IN GENERAL.—Fees collected by the
Secretary under paragraphs (1) and (2) shall
be credited to the appropriation account for
salaries and expenses of the Food and Drug
Administration until expended (without fis-
cal year limitation), and the Secretary may,
in consultation with the Secretary of Home-
land Security and the Secretary of the
Treasury, transfer some proportion of such
fees to the appropriation account for salaries
and expenses of the Bureau of Customs and
Border Protection until expended (without
fiscal year limitation).

‘““(B) AVAILABILITY.—Fees collected by the
Secretary under paragraphs (1) and (2) shall
be made available to the Food and Drug Ad-
ministration.
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“(C) SOLE PURPOSE.—Fees collected by the
Secretary under paragraphs (1) and (2) are
only available to the Secretary and, if trans-
ferred, to the Secretary of Homeland Secu-
rity, and are for the sole purpose of paying
the costs referred to in paragraph (3)(A).

‘(6) COLLECTION OF FEES.—In any case
where the Secretary does not receive pay-
ment of a fee assessed under paragraph (1) or
(2) within 30 days after it is due, such fee
shall be treated as a claim of the United
States Government subject to subchapter II
of chapter 37 of title 31, United States Code.

‘“(f) EXPORTER FEES.—

‘(1) REGISTRATION FEE.—A registration
condition is that the exporter involved pays
to the Secretary a fee of $10,000 due on the
date on which the exporter first submits that
registration to the Secretary under sub-
section (b).

‘‘(2) INSPECTION FEE.—A registration condi-
tion is that the exporter involved pays a fee
to the Secretary in accordance with this sub-
section. Such fee shall be paid not later than
October 1 and April 1 of each fiscal year in
the amount provided for under paragraph (3).

‘(3) AMOUNT OF INSPECTION FEE.—

‘“(A) AGGREGATE TOTAL OF FEES.—Not later
than 30 days before the start of each fiscal
year, the Secretary, in consultation with the
Secretary of Homeland Security and the Sec-
retary of the Treasury, shall establish an ag-
gregate total of fees to be collected under
paragraph (2) for exporters for that fiscal
year that is sufficient, and not more than
necessary, to pay the costs for that fiscal
year of administering this section with re-
spect to registered exporters, including the
costs associated with—

‘(i) inspecting the facilities of registered
exporters, and of other entities in the chain
of custody of a qualifying drug as necessary,
under subsection (d)(3);

‘‘(ii) developing, implementing, and oper-
ating under such subsection a system to
screen marks on shipments of qualifying
drugs under subsection (a) that indicate
compliance with all registration conditions,
when such shipments are offered for import
into the United States; and

‘‘(iii) screening such markings, and in-
specting such shipments as necessary, when
offered for import into the United States to
determine if such a shipment should be re-
fused admission under subsection (g)(5).

‘(B) LIMITATION.—Subject to subparagraph
(C), the aggregate total of fees collected
under paragraph (2) for a fiscal year shall not
exceed 2.5 percent of the total price of quali-
fying drugs imported during that fiscal year
into the United States by registered export-
ers under subsection (a).

¢“(C) TOTAL PRICE OF DRUGS.—

‘(i) ESTIMATE.—For the purposes of com-
plying with the limitation described in sub-
paragraph (B) when establishing under sub-
paragraph (A) the aggregate total of fees to
be collected under paragraph (2) for a fiscal
year, the Secretary shall estimate the total
price of qualifying drugs imported into the
United States by registered exporters during
that fiscal year by adding the total price of
qualifying drugs exported by each registered
exporter during the 6-month period from
January 1 through June 30 of the previous
fiscal year, as reported to the Secretary by
each registered exporter under subsection
O@ODEV).

‘“(ii) CALCULATION.—Not later than March 1
of the fiscal year that follows the fiscal year
for which the estimate under clause (i) is
made, the Secretary shall calculate the total
price of qualifying drugs imported into the
United States by registered exporters during
that fiscal year by adding the total price of
qualifying drugs exported by each registered
exporter during that fiscal year, as reported
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to the Secretary by each registered exporter
under subsection (b)(1)(D)({iv).

‘(iii) ADJUSTMENT.—If the total price of
qualifying drugs imported into the United
States by registered exporters during a fiscal
year as calculated under clause (ii) is less
than the aggregate total of fees collected
under paragraph (2) for that fiscal year, the
Secretary shall provide for a pro-rata reduc-
tion in the fee due from each registered ex-
porter on April 1 of the subsequent fiscal
year so that the limitation described in sub-
paragraph (B) is observed.

‘(D) INDIVIDUAL EXPORTER FEE.—Subject to
the limitation described in subparagraph (B),
the fee under paragraph (2) to be paid on Oc-
tober 1 and April 1 by an exporter shall be an
amount that is proportional to a reasonable
estimate by the Secretary of the semiannual
share of the exporter of the volume of quali-
fying drugs exported by exporters under sub-
section (a).

‘“(4) USE OF FEES.—

‘““(A) IN GENERAL.—Fees collected by the
Secretary under paragraphs (1) and (2) shall
be credited to the appropriation account for
salaries and expenses of the Food and Drug
Administration until expended (without fis-
cal year limitation), and the Secretary may,
in consultation with the Secretary of Home-
land Security and the Secretary of the
Treasury, transfer some proportion of such
fees to the appropriation account for salaries
and expenses of the Bureau of Customs and
Border Protection until expended (without
fiscal year limitation).

‘(B) AVAILABILITY.—Fees collected by the
Secretary under paragraphs (1) and (2) shall
be made available to the Food and Drug Ad-
ministration.

‘“(C) SOLE PURPOSE.—Fees collected by the
Secretary under paragraphs (1) and (2) are
only available to the Secretary and, if trans-
ferred, to the Secretary of Homeland Secu-
rity, and are for the sole purpose of paying
the costs referred to in paragraph (3)(A).

‘“(56) COLLECTION OF FEES.—In any case
where the Secretary does not receive pay-
ment of a fee assessed under paragraph (1) or
(2) within 30 days after it is due, such fee
shall be treated as a claim of the United
States Government subject to subchapter II
of chapter 37 of title 31, United States Code.

“‘(g) COMPLIANCE WITH SECTION 801(a).—

‘(1) IN GENERAL.—A registration condition
is that each qualifying drug exported under
subsection (a) by the registered exporter in-
volved or imported under subsection (a) by
the registered importer involved is in com-
pliance with the standards referred to in sec-
tion 801(a) regarding admission of the drug
into the United States, subject to paragraphs
(2), (3), and (4).

¢“(2) SECTION 505; APPROVAL STATUS.—

‘“(A) IN GENERAL.—A qualifying drug that
is imported or offered for import under sub-
section (a) shall comply with the conditions
established in the approved application
under section 505(b) for the U.S. label drug as
described under this subsection.

“(B) NOTICE BY MANUFACTURER; GENERAL
PROVISIONS.—

‘(i) IN GENERAL.—The person that manu-
factures a qualifying drug that is, or will be,
introduced for commercial distribution in a
permitted country shall in accordance with
this paragraph submit to the Secretary a no-
tice that—

‘() includes each difference in the quali-
fying drug from a condition established in
the approved application for the U.S. label
drug beyond—

‘‘(aa) the variations provided for in the ap-
plication; and

““(bb) any difference in labeling (except in-
gredient labeling); or

‘“(IT1) states that there is no difference in
the qualifying drug from a condition estab-
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lished in the approved application for the
U.S. label drug beyond—

‘‘(aa) the variations provided for in the ap-
plication; and

‘“‘(bb) any difference in labeling (except in-
gredient labeling).

“(ii) INFORMATION IN NOTICE.—A notice
under clause (i)(I) shall include the informa-
tion that the Secretary may require under
section 506A, any additional information the
Secretary may require (which may include
data on bioequivalence if such data are not
required under section 506A), and, with re-
spect to the permitted country that ap-
proved the qualifying drug for commercial
distribution, or with respect to which such
approval is sought, include the following:

‘“(I) The date on which the qualifying drug
with such difference was, or will be, intro-
duced for commercial distribution in the per-
mitted country.

““(IT) Information demonstrating that the
person submitting the notice has also noti-
fied the government of the permitted coun-
try in writing that the person is submitting
to the Secretary a notice under clause (i)(I),
which notice describes the difference in the
qualifying drug from a condition established
in the approved application for the U.S. label
drug.

‘(III) The information that the person sub-
mitted or will submit to the government of
the permitted country for purposes of ob-
taining approval for commercial distribution
of the drug in the country which, if in a lan-
guage other than English, shall be accom-
panied by an English translation verified to
be complete and accurate, with the name,
address, and a brief statement of the quali-
fications of the person that made the trans-
lation.

‘“(iii) CERTIFICATIONS.—The chief executive
officer and the chief medical officer of the
manufacturer involved shall each certify in
the notice under clause (i) that—

“(I) the information provided in the notice
is complete and true; and

“(IT1) a copy of the notice has been provided
to the Federal Trade Commission and to the
State attorneys general.

“(iv) FEE.—

“(ID) IN GENERAL.—If a notice submitted
under clause (i) includes a difference that
would, under section 506A, require the sub-
mission of a supplemental application if
made as a change to the U.S. label drug, the
person that submits the notice shall pay to
the Secretary a fee in the same amount as
would apply if the person were paying a fee
pursuant to section 736(a)(1)(A)(ii). Fees col-
lected by the Secretary under the preceding
sentence are available only to the Secretary
and are for the sole purpose of paying the
costs of reviewing notices submitted under
clause (i).

‘“(II) FEE AMOUNT FOR CERTAIN YEARS.—If
no fee amount is in effect under section
736(a)(1)(A)({i) for a fiscal year, then the
amount paid by a person under subclause (I)
shall—

‘‘(aa) for the first fiscal year in which no
fee amount under such section in effect, be
equal to the fee amount under section
736(a)(1)(A)(ii) for the most recent fiscal year
for which such section was in effect, adjusted
in accordance with section 736(c); and

‘““(bb) for each subsequent fiscal year in
which no fee amount under such section is
effect, be equal to the applicable fee amount
for the previous fiscal year, adjusted in ac-
cordance with section 736(c).

¢“(v) TIMING OF SUBMISSION OF NOTICES.—

‘“(I) PRIOR APPROVAL NOTICES.—A notice
under clause (i) to which subparagraph (C)
applies shall be submitted to the Secretary
not later than 120 days before the qualifying
drug with the difference is introduced for
commercial distribution in a permitted
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country, unless the country requires that
distribution of the qualifying drug with the
difference begin less than 120 days after the
country requires the difference.

“(II) OTHER APPROVAL NOTICES.—A notice
under clause (i) to which subparagraph (D)
applies shall be submitted to the Secretary
not later than the day on which the quali-
fying drug with the difference is introduced
for commercial distribution in a permitted
country.

‘“(IIT) OTHER NOTICES.—A notice under
clause (i) to which subparagraph (E) applies
shall be submitted to the Secretary on the
date that the qualifying drug is first intro-
duced for commercial distribution in a per-
mitted country and annually thereafter.

‘‘(vi) REVIEW BY SECRETARY.—

‘(D) IN GENERAL.—In this paragraph, the
difference in a qualifying drug that is sub-
mitted in a notice under clause (i) from the
U.S. label drug shall be treated by the Sec-
retary as if it were a manufacturing change
to the U.S. label drug under section 506A.

‘“(IT) STANDARD OF REVIEW.—Except as pro-
vided in subclause (III), the Secretary shall
review and approve or disapprove the dif-
ference in a notice submitted under clause
(i), if required under section 506A, using the
safe and effective standard for approving or
disapproving a manufacturing change under
section 506A.

‘(III) BIOEQUIVALENCE.—If the Secretary
would approve the difference in a notice sub-
mitted under clause (i) using the safe and ef-
fective standard under section 506A and if
the Secretary determines that the qualifying
drug is not bioequivalent to the U.S. label
drug, the Secretary shall—

‘“(aa) include in the labeling provided
under paragraph (3) a prominent advisory
that the qualifying drug is safe and effective
but is not bioequivalent to the U.S. label
drug if the Secretary determines that such
an advisory is necessary for health care prac-
titioners and patients to use the qualifying
drug safely and effectively; or

‘“(bb) decline to approve the difference if
the Secretary determines that the avail-
ability of both the qualifying drug and the
U.S. label drug would pose a threat to the
public health.

‘“(IV) REVIEW BY THE SECRETARY.—The Sec-
retary shall review and approve or dis-
approve the difference in a notice submitted
under clause (i), if required under section
506A, not later than 120 days after the date
on which the notice is submitted.

(V) ESTABLISHMENT INSPECTION.—If review
of such difference would require an inspec-
tion of the establishment in which the quali-
fying drug is manufactured—

‘‘(aa) such inspection by the Secretary
shall be authorized; and

‘“(bb) the Secretary may rely on a satisfac-
tory report of a good manufacturing practice
inspection of the establishment from a per-
mitted country whose regulatory system the
Secretary recognizes as equivalent under a
mutual recognition agreement, as provided
under section 510(i)(3), section 803, or part 26
of title 21, Code of Federal Regulations (or
any corresponding successor rule or regula-
tion).

¢(vii) PUBLICATION OF INFORMATION ON NO-
TICES.—

‘“(I) IN GENERAL.—Through the Internet
website of the Food and Drug Administra-
tion and a toll-free telephone number, the
Secretary shall readily make available to
the public a list of notices submitted under
clause (1).

“(ITI) CONTENTS.—The list under subclause
(I) shall include the date on which a notice is
submitted and whether—

‘‘(aa) a notice is under review;
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‘““(bb) the Secretary has ordered that im-
portation of the qualifying drug from a per-
mitted country cease; or

‘“(cc) the importation of the drug is per-
mitted under subsection (a).

‘“(IIT)  UPDATE.—The Secretary  shall
promptly update the Internet website with
any changes to the list.

¢“(C) NOTICE; DRUG DIFFERENCE REQUIRING
PRIOR APPROVAL.—In the case of a notice
under subparagraph (B)(i) that includes a dif-
ference that would, under subsection (c) or
(A)(3)(B)(i) of section b06A, require the ap-
proval of a supplemental application before
the difference could be made to the U.S.
label drug the following shall occur:

‘(i) Promptly after the notice is sub-
mitted, the Secretary shall notify registered
exporters, registered importers, the Federal
Trade Commission, and the State attorneys
general that the notice has been submitted
with respect to the qualifying drug involved.

‘“(ii) If the Secretary has not made a deter-
mination whether such a supplemental appli-
cation regarding the U.S. label drug would be
approved or disapproved by the date on
which the qualifying drug involved is to be
introduced for commercial distribution in a
permitted country, the Secretary shall—

‘“(I) order that the importation of the
qualifying drug involved from the permitted
country not begin until the Secretary com-
pletes review of the notice; and

“(II) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the order.

¢‘(iii) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would not be approved, the
Secretary shall—

‘“(I) order that the importation of the
qualifying drug involved from the permitted
country cease, or provide that an order
under clause (ii), if any, remains in effect;

‘“(IT) notify the permitted country that ap-
proved the qualifying drug for commercial
distribution of the determination; and

‘“(I1IT) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the determination.

‘“(iv) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would be approved, the Sec-
retary shall—

‘“(I) vacate the order under clause (ii), if
any,

‘“(IT) consider the difference to be a vari-
ation provided for in the approved applica-
tion for the U.S. label drug;

“(IIT) permit importation of the qualifying
drug under subsection (a); and

‘“(IV) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the determination.

(D) NOTICE; DRUG DIFFERENCE NOT REQUIR-
ING PRIOR APPROVAL.—In the case of a notice
under subparagraph (B)(i) that includes a dif-
ference that would, under section
506A(d)(3)(B)(ii), not require the approval of
a supplemental application before the dif-
ference could be made to the U.S. label drug
the following shall occur:

‘(i) During the period in which the notice
is being reviewed by the Secretary, the au-
thority under this subsection to import the
qualifying drug involved continues in effect.

‘“(ii) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would not be approved, the
Secretary shall—

‘“(I) order that the importation of the
qualifying drug involved from the permitted
country cease;
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“(II) notify the permitted country that ap-
proved the qualifying drug for commercial
distribution of the determination; and

‘(ITII) promptly notify registered exporters,
registered importers, the Federal Trade
Commission, and the State attorneys general
of the determination.

‘“(iii) If the Secretary determines that such
a supplemental application regarding the
U.S. label drug would be approved, the dif-
ference shall be considered to be a variation
provided for in the approved application for
the U.S. label drug.

“(E) NOTICE; DRUG DIFFERENCE NOT REQUIR-
ING APPROVAL; NO DIFFERENCE.—In the case of
a notice under subparagraph (B)(i) that in-
cludes a difference for which, under section
506A(d)(1)(A), a supplemental application
would not be required for the difference to be
made to the U.S. label drug, or that states
that there is no difference, the Secretary—

‘(i) shall consider such difference to be a
variation provided for in the approved appli-
cation for the U.S. label drug;

‘“(ii) may not order that the importation of
the qualifying drug involved cease; and

‘‘(iii) shall promptly notify registered ex-
porters and registered importers.

‘“(F) DIFFERENCES IN ACTIVE INGREDIENT,
ROUTE OF ADMINISTRATION, DOSAGE FORM, OR
STRENGTH.—

‘(i) IN GENERAL.—A person who manufac-
tures a drug approved under section 505(b)
shall submit an application under section
505(b) for approval of another drug that is
manufactured for distribution in a permitted
country by or for the person that manufac-
tures the drug approved under section 505(b)
if—

““(I) there is no qualifying drug in commer-
cial distribution in permitted countries
whose combined population represents at
least 50 percent of the total population of all
permitted countries with the same active in-
gredient or ingredients, route of administra-
tion, dosage form, and strength as the drug
approved under section 505(b); and

“(IT) each active ingredient of the other
drug is related to an active ingredient of the
drug approved under section 505(b), as de-
fined in clause (V).

““(ii) APPLICATION UNDER SECTION 505(b).—
The application under section 505(b) required
under clause (i) shall—

““(I) request approval of the other drug for
the indication or indications for which the
drug approved under section 505(b) is labeled;

““(IT) include the information that the per-
son submitted to the government of the per-
mitted country for purposes of obtaining ap-
proval for commercial distribution of the
other drug in that country, which if in a lan-
guage other than English, shall be accom-
panied by an English translation verified to
be complete and accurate, with the name,
address, and a brief statement of the quali-
fications of the person that made the trans-
lation;

““(IIT) include a right of reference to the ap-
plication for the drug approved under section
505(b); and

“(IV) include such additional information
as the Secretary may require.

“(iii) TIMING OF SUBMISSION OF APPLICA-
TION.—An application under section 505(b) re-
quired under clause (i) shall be submitted to
the Secretary not later than the day on
which the information referred to in clause
(ii)(IT) is submitted to the government of the
permitted country.

‘‘(iv) NOTICE OF DECISION ON APPLICATION.—
The Secretary shall promptly notify reg-
istered exporters, registered importers, the
Federal Trade Commission, and the State at-
torneys general of a determination to ap-
prove or to disapprove an application under
section 505(b) required under clause (i).
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‘“(v) RELATED ACTIVE INGREDIENTS.—For
purposes of clause (i)(II), 2 active ingredients
are related if they are—

‘(D) the same; or

“(II) different salts, esters, or complexes of
the same moiety.

¢“(3) SECTION 502; LABELING.—

“(A) IMPORTATION BY REGISTERED
PORTER.—

‘(i) IN GENERAL.—In the case of a quali-
fying drug that is imported or offered for im-
port by a registered importer, such drug
shall be considered to be in compliance with
section 502 and the labeling requirements
under the approved application for the U.S.
label drug if the qualifying drug bears—

‘() a copy of the labeling approved for the
U.S. label drug under section 505, without re-
gard to whether the copy bears any trade-
mark involved;

‘(IT) the name of the manufacturer and lo-
cation of the manufacturer;

‘(III) the lot number assigned by the man-
ufacturer;

“(IV) the name, location, and registration
number of the importer; and

(V) the National Drug Code number as-
signed to the qualifying drug by the Sec-
retary.

¢(ii) REQUEST FOR COPY OF THE LABELING.—
The Secretary shall provide such copy to the
registered importer involved, upon request of
the importer.

‘“(iii) REQUESTED LABELING.—The labeling
provided by the Secretary under clause (ii)
shall—

“(I) include the established name, as de-
fined in section 502(e)(3), for each active in-
gredient in the qualifying drug;

“(IT) not include the proprietary name of
the U.S. label drug or any active ingredient
thereof;

“(I1I) if  required under  paragraph
(2)(B)(vi)(III), a prominent advisory that the
qualifying drug is safe and effective but not
bioequivalent to the U.S. label drug; and

“(IV) if the inactive ingredients of the
qualifying drug are different from the inac-
tive ingredients for the U.S. label drug, in-
clude—

‘‘(aa) a prominent notice that the ingredi-
ents of the qualifying drug differ from the in-
gredients of the U.S. label drug and that the
qualifying drug must be dispensed with an
advisory to people with allergies about this
difference and a list of ingredients; and

““(bb) a list of the ingredients of the quali-
fying drug as would be required under sec-
tion 502(e).

“(B) IMPORTATION BY INDIVIDUAL.—

‘(i) IN GENERAL.—In the case of a quali-
fying drug that is imported or offered for im-
port by a registered exporter to an indi-
vidual, such drug shall be considered to be in
compliance with section 502 and the labeling
requirements under the approved application
for the U.S. label drug if the packaging and
labeling of the qualifying drug complies with
all applicable regulations promulgated under
sections 3 and 4 of the Poison Prevention
Packaging Act of 1970 (15 U.S.C. 1471 et seq.)
and the labeling of the qualifying drug in-
cludes—

““(I) directions for use by the consumer;

‘(IT) the lot number assigned by the manu-
facturer;

‘(ITI) the name and registration number of
the exporter;

“(IV) if required under paragraph
(2)(B)(vi)(III), a prominent advisory that the
drug is safe and effective but not bioequiva-
lent to the U.S. label drug;

(V) if the inactive ingredients of the drug
are different from the inactive ingredients
for the U.S. label drug—

‘“(aa) a prominent advisory that persons
with an allergy should check the ingredient
list of the drug because the ingredients of
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the drug differ from the ingredients of the
U.S. label drug; and

‘““(bb) a list of the ingredients of the drug
as would be required under section 502(e);
and

“(VI) a copy of any special labeling that
would be required by the Secretary had the
U.S. label drug been dispensed by a phar-
macist in the United States, without regard
to whether the special labeling bears any
trademark involved.

‘(ii) PACKAGING.—A qualifying drug offered
for import to an individual by an exporter
under this section that is packaged in a unit-
of-use container (as those items are defined
in the United States Pharmacopeia and Na-
tional Formulary) shall not be repackaged,
provided that—

‘“(I) the packaging complies with all appli-
cable regulations under sections 3 and 4 of
the Poison Prevention Packaging Act of 1970
(156 U.S.C. 1471 et seq.); or

‘“(IT) the consumer consents to waive the
requirements of such Act, after being in-
formed that the packaging does not comply
with such Act and that the exporter will pro-
vide the drug in packaging that is compliant
at no additional cost.

¢‘(iii) REQUEST FOR COPY OF SPECIAL LABEL-
ING AND INGREDIENT LIST.—The Secretary
shall provide to the registered exporter in-
volved a copy of the special labeling, the ad-

visory, and the ingredient list described
under clause (i), upon request of the ex-
porter.

‘(iv) REQUESTED LABELING AND INGREDIENT
LIST.—The labeling and ingredient list pro-
vided by the Secretary under clause (iii)
shall—

‘“(I) include the established name, as de-
fined in section 502(e)(3), for each active in-
gredient in the drug; and

‘“(IT) not include the proprietary name of
the U.S. label drug or any active ingredient
thereof.

‘“(4) SECTION 501; ADULTERATION.—A quali-
fying drug that is imported or offered for im-
port under subsection (a) shall be considered
to be in compliance with section 501 if the
drug is in compliance with subsection (c).

¢“(5) STANDARDS FOR REFUSING ADMISSION.—
A drug exported under subsection (a) from a
registered exporter or imported by a reg-
istered importer may be refused admission
into the United States if 1 or more of the fol-
lowing applies:

““(A) The drug is not a qualifying drug.

‘(B) A notice for the drug required under
paragraph (2)(B) has not been submitted to
the Secretary.

‘“(C) The Secretary has ordered that impor-
tation of the drug from the permitted coun-
try cease under subparagraph (C) or (D) of
paragraph (2).

‘(D) The drug does not comply with para-
graph (3) or (4).

‘‘(E) The shipping container appears dam-
aged in a way that may affect the strength,
quality, or purity of the drug.

‘“(F) The Secretary becomes aware that—

‘(i) the drug may be counterfeit;

‘“(ii) the drug may have been prepared,
packed, or held under insanitary conditions;
or

‘(iii) the methods used in, or the facilities
or controls used for, the manufacturing,
processing, packing, or holding of the drug
do not conform to good manufacturing prac-
tice.

‘(@) The Secretary has obtained an injunc-
tion under section 302 that prohibits the dis-
tribution of the drug in interstate com-
merce.

‘“(H) The Secretary has under section 505(e)
withdrawn approval of the drug.

‘() The manufacturer of the drug has in-
stituted a recall of the drug.
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‘“(J) If the drug is imported or offered for
import by a registered importer without sub-
mission of a notice in accordance with sub-
section (d)(4).

“(K) If the drug is imported or offered for
import from a registered exporter to an indi-
vidual and 1 or more of the following applies:

‘(i) The shipping container for such drug
does not bear the markings required under
subsection (d)(2).

‘(ii) The markings on the shipping con-
tainer appear to be counterfeit.

‘‘(iii) The shipping container or markings
appear to have been tampered with.

“(h) EXPORTER LICENSURE IN PERMITTED
COUNTRY.—A registration condition is that
the exporter involved agrees that a quali-
fying drug will be exported to an individual
only if the Secretary has verified that—

‘(1) the exporter is authorized under the
law of the permitted country in which the
exporter is located to dispense prescription
drugs; and

‘“(2) the exporter employs persons that are
licensed under the law of the permitted
country in which the exporter is located to
dispense prescription drugs in sufficient
number to dispense safely the drugs exported
by the exporter to individuals, and the ex-
porter assigns to those persons responsibility
for dispensing such drugs to individuals.

‘(i) INDIVIDUALS; CONDITIONS FOR IMPORTA-
TION.—

‘(1) IN GENERAL.—For purposes of sub-
section (a)(2)(B), the importation of a quali-
fying drug by an individual is in accordance
with this subsection if the following condi-
tions are met:

““(A) The drug is accompanied by a copy of
a prescription for the drug, which prescrip-
tion—

‘(i) is valid under applicable Federal and
State laws; and

‘(ii) was issued by a practitioner who,
under the law of a State of which the indi-
vidual is a resident, or in which the indi-
vidual receives care from the practitioner
who issues the prescription, is authorized to
administer prescription drugs.

‘“(B) The drug is accompanied by a copy of
the documentation that was required under
the law or regulations of the permitted coun-
try in which the exporter is located, as a
condition of dispensing the drug to the indi-
vidual.

‘(C) The copies referred to in subpara-
graphs (A)(i) and (B) are marked in a manner
sufficient—

‘(i) to indicate that the prescription, and
the equivalent document in the permitted
country in which the exporter is located,
have been filled; and

‘‘(ii) to prevent a duplicative filling by an-
other pharmacist.

‘(D) The individual has provided to the
registered exporter a complete list of all
drugs used by the individual for review by
the individuals who dispense the drug.

‘“‘(E) The quantity of the drug does not ex-
ceed a 90-day supply.

‘“(F) The drug is not an ineligible subpart
H drug. For purposes of this section, a pre-
scription drug is an ‘ineligible subpart H
drug’ if the drug was approved by the Sec-
retary under subpart H of part 314 of title 21,
Code of Federal Regulations (relating to ac-
celerated approval), with restrictions under
section 520 of such part to assure safe use,
and the Secretary has published in the Fed-
eral Register a notice that the Secretary has
determined that good cause exists to pro-
hibit the drug from being imported pursuant
to this subsection.

¢(2) NOTICE REGARDING DRUG REFUSED AD-
MISSION.—If a registered exporter ships a
drug to an individual pursuant to subsection
(a)(2)(B) and the drug is refused admission to
the United States, a written notice shall be
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sent to the individual and to the exporter
that informs the individual and the exporter
of such refusal and the reason for the refusal.

“(j) MAINTENANCE OF RECORDS AND SAM-
PLES.—

‘(1) IN GENERAL.—A registration condition
is that the importer or exporter involved
shall—

“‘(A) maintain records required under this
section for not less than 2 years; and

‘“(B) maintain samples of each lot of a
qualifying drug required under this section
for not more than 2 years.

‘(2) PLACE OF RECORD MAINTENANCE.—The
records described under paragraph (1) shall
be maintained—

‘““(A) in the case of an importer, at the
place of business of the importer at which
the importer initially receives the qualifying
drug after importation; or

‘“(B) in the case of an exporter, at the facil-
ity from which the exporter ships the quali-
fying drug to the United States.

“(k) DRUG RECALLS.—

‘(1) MANUFACTURERS.—A person that man-
ufactures a qualifying drug imported from a
permitted country under this section shall
promptly inform the Secretary—

‘“(A) if the drug is recalled or withdrawn
from the market in a permitted country;

‘(B) how the drug may be identified, in-
cluding lot number; and

‘“(C) the reason for the recall or with-
drawal.

‘‘(2) SECRETARY.—With respect to each per-
mitted country, the Secretary shall—

‘“‘(A) enter into an agreement with the gov-
ernment of the country to receive informa-
tion about recalls and withdrawals of quali-
fying drugs in the country; or

‘(B) monitor recalls and withdrawals of
qualifying drugs in the country using any in-
formation that is available to the public in
any media.

¢“(3) NOTICE.—The Secretary may notify, as
appropriate, registered exporters, registered
importers, wholesalers, pharmacies, or the
public of a recall or withdrawal of a quali-
fying drug in a permitted country.

(1) DRUG LABELING AND PACKAGING.—

‘(1) IN GENERAL.—When a qualifying drug
that is imported into the United States by
an importer under subsection (a) is dispensed
by a pharmacist to an individual, the phar-
macist shall provide that the packaging and
labeling of the drug complies with all appli-
cable regulations promulgated under sec-
tions 3 and 4 of the Poison Prevention Pack-
aging Act of 1970 (156 U.S.C. 1471 et seq.) and
shall include with any other labeling pro-
vided to the individual the following:

‘“(A) The lot number assigned by the manu-
facturer.

‘(B) The name and registration number of
the importer.

(%)) If required under paragraph
(2)(B)(vi)(IIT) of subsection (g), a prominent
advisory that the drug is safe and effective
but not bioequivalent to the U.S. label drug.

‘(D) If the inactive ingredients of the drug
are different from the inactive ingredients
for the U.S. label drug—

‘(i) a prominent advisory that persons
with allergies should check the ingredient
list of the drug because the ingredients of
the drug differ from the ingredients of the
U.S. label drug; and

‘“(ii) a list of the ingredients of the drug as
would be required under section 502(e).

‘(2) PACKAGING.—A qualifying drug that is
packaged in a unit-of-use container (as those
terms are defined in the United States Phar-
macopeia and National Formulary) shall not
be repackaged, provided that—

“‘(A) the packaging complies with all appli-
cable regulations under sections 3 and 4 of
the Poison Prevention Packaging Act of 1970
(156 U.S.C. 1471 et seq.); or
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““(B) the consumer consents to waive the
requirements of such Act, after being in-
formed that the packaging does not comply
with such Act and that the pharmacist will
provide the drug in packaging that is compli-
ant at no additional cost.

“(m) CHARITABLE CONTRIBUTIONS.—Not-
withstanding any other provision of this sec-
tion, this section does not authorize the im-
portation into the United States of a quali-
fying drug donated or otherwise supplied for
free or at nominal cost by the manufacturer
of the drug to a charitable or humanitarian
organization, including the United Nations
and affiliates, or to a government of a for-
eign country.

‘‘(n) UNFAIR AND DISCRIMINATORY ACTS AND
PRACTICES.—

‘(1) IN GENERAL.—It is unlawful for a man-
ufacturer, directly or indirectly (including
by being a party to a licensing agreement or
other agreement), to—

‘“(A) discriminate by charging a higher
price for a prescription drug sold to a reg-
istered exporter or other person in a per-
mitted country that exports a qualifying
drug to the United States under this section
than the price that is charged, inclusive of
rebates or other incentives to the permitted
country or other person, to another person
that is in the same country and that does
not export a qualifying drug into the United
States under this section;

‘(B) discriminate by charging a higher
price for a prescription drug sold to a reg-
istered importer or other person that distrib-
utes, sells, or uses a qualifying drug im-
ported into the United States under this sec-
tion than the price that is charged to an-
other person in the United States that does
not import a qualifying drug under this sec-
tion, or that does not distribute, sell, or use
such a drug;

‘“(C) discriminate by denying, restricting,
or delaying supplies of a prescription drug to
a registered exporter or other person in a
permitted country that exports a qualifying
drug to the United States under this section
or to a registered importer or other person
that distributes, sells, or uses a qualifying
drug imported into the United States under
this section;

‘(D) discriminate by publicly, privately, or
otherwise refusing to do business with a reg-
istered exporter or other person in a per-
mitted country that exports a qualifying
drug to the United States under this section
or with a registered importer or other person
that distributes, sells, or uses a qualifying
drug imported into the United States under
this section;

‘“(E) knowingly fail to submit a notice
under subsection (g)(2)(B)(i), knowingly fail
to submit such a notice on or before the date
specified in subsection (g)(2)(B)(v) or as oth-
erwise required under paragraphs (3), (4), and
(5) of section 10004(e) of the Pharmaceutical
Market Access and Drug Safety Act of 2009,
knowingly submit such a notice that makes
a materially false, fictitious, or fraudulent
statement, or knowingly fail to provide
promptly any information requested by the
Secretary to review such a notice;

‘(F) knowingly fail to submit an applica-
tion required under subsection (g)(2)(F),
knowingly fail to submit such an application
on or before the date specified in subsection
(2)(2)(F)(iii), knowingly submit such an ap-
plication that makes a materially false, fic-
titious, or fraudulent statement, or know-
ingly fail to provide promptly any informa-
tion requested by the Secretary to review
such an application;

“(G) cause there to be a difference (includ-
ing a difference in active ingredient, route of
administration, dosage form, strength, for-
mulation, manufacturing establishment,
manufacturing process, or person that manu-
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factures the drug) between a prescription
drug for distribution in the United States
and the drug for distribution in a permitted
country;

‘“‘(H) refuse to allow an inspection author-
ized under this section of an establishment
that manufactures a qualifying drug that is,
or will be, introduced for commercial dis-
tribution in a permitted country;

‘(1) fail to conform to the methods used in,
or the facilities used for, the manufacturing,
processing, packing, or holding of a quali-
fying drug that is, or will be, introduced for
commercial distribution in a permitted
country to good manufacturing practice
under this Act;

‘“(J) become a party to a licensing agree-
ment or other agreement related to a quali-
fying drug that fails to provide for compli-
ance with all requirements of this section
with respect to such drug;

‘“(K) enter into a contract that restricts,
prohibits, or delays the importation of a
qualifying drug under this section;

‘(L) engage in any other action to restrict,
prohibit, or delay the importation of a quali-
fying drug under this section; or

“(M) engage in any other action that the
Federal Trade Commission determines to
discriminate against a person that engages
or attempts to engage in the importation of
a qualifying drug under this section.

‘(2) REFERRAL OF POTENTIAL VIOLATIONS.—
The Secretary shall promptly refer to the
Federal Trade Commission each potential
violation of subparagraph (E), (F), (G), (H),
or (I) of paragraph (1) that becomes known to
the Secretary.

‘“(3) AFFIRMATIVE DEFENSE.—

‘‘(A) DISCRIMINATION.—It shall be an af-
firmative defense to a charge that a manu-
facturer has discriminated under subpara-
graph (A), (B), (C), (D), or (M) of paragraph
(1) that the higher price charged for a pre-
scription drug sold to a person, the denial,
restriction, or delay of supplies of a prescrip-
tion drug to a person, the refusal to do busi-
ness with a person, or other discriminatory
activity against a person, is not based, in
whole or in part, on—

‘(i) the person exporting or importing a
qualifying drug into the United States under
this section; or

‘“(ii) the person distributing, selling, or
using a qualifying drug imported into the
United States under this section.

‘(B) DRUG DIFFERENCES.—It shall be an af-
firmative defense to a charge that a manu-
facturer has caused there to be a difference
described in subparagraph (G) of paragraph
(1) that—

‘(i) the difference was required by the
country in which the drug is distributed;

¢“(ii) the Secretary has determined that the
difference was necessary to improve the safe-
ty or effectiveness of the drug;

‘‘(iii) the person manufacturing the drug
for distribution in the United States has
given notice to the Secretary under sub-
section (g)(2)(B)(i) that the drug for distribu-
tion in the United States is not different
from a drug for distribution in permitted
countries whose combined population rep-
resents at least 50 percent of the total popu-
lation of all permitted countries; or

‘‘(iv) the difference was not caused, in
whole or in part, for the purpose of restrict-
ing importation of the drug into the United
States under this section.

‘“(4) EFFECT OF SUBSECTION.—

““(A) SALES IN OTHER COUNTRIES.—This sub-
section applies only to the sale or distribu-
tion of a prescription drug in a country if the
manufacturer of the drug chooses to sell or
distribute the drug in the country. Nothing
in this subsection shall be construed to com-
pel the manufacturer of a drug to distribute
or sell the drug in a country.
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‘(B) DISCOUNTS TO INSURERS, HEALTH
PLANS, PHARMACY BENEFIT MANAGERS, AND
COVERED ENTITIES.—Nothing in this sub-
section shall be construed to—

‘‘(i) prevent or restrict a manufacturer of a
prescription drug from providing discounts
to an insurer, health plan, pharmacy benefit
manager in the United States, or covered en-
tity in the drug discount program under sec-
tion 340B of the Public Health Service Act
(42 U.S.C. 256b) in return for inclusion of the
drug on a formulary;

‘‘(ii) require that such discounts be made
available to other purchasers of the prescrip-
tion drug; or

‘‘(iii) prevent or restrict any other meas-
ures taken by an insurer, health plan, or
pharmacy benefit manager to encourage con-
sumption of such prescription drug.

¢(C) CHARITABLE CONTRIBUTIONS.—Nothing
in this subsection shall be construed to—

‘(i) prevent a manufacturer from donating
a prescription drug, or supplying a prescrip-
tion drug at nominal cost, to a charitable or
humanitarian organization, including the
United Nations and affiliates, or to a govern-
ment of a foreign country; or

¢“(ii) apply to such donations or supplying
of a prescription drug.

‘() ENFORCEMENT.—

““(A) UNFAIR OR DECEPTIVE ACT OR PRAC-
TICE.—A violation of this subsection shall be
treated as a violation of a rule defining an
unfair or deceptive act or practice prescribed
under section 18(a)(1)(B) of the Federal Trade
Commission Act (15 U.S.C. 57a(a)(1)(B)).

‘(B) ACTIONS BY THE COMMISSION.—The
Federal Trade Commission—

(i) shall enforce this subsection in the
same manner, by the same means, and with
the same jurisdiction, powers, and duties as
though all applicable terms and provisions of
the Federal Trade Commission Act (15 U.S.C.
41 et seq.) were incorporated into and made
a part of this section; and

‘(ii) may seek monetary relief threefold
the damages sustained, in addition to any
other remedy available to the Federal Trade
Commission under the Federal Trade Com-
mission Act (15 U.S.C. 41 et seq.).

¢‘(6) ACTIONS BY STATES.—

‘“(A) IN GENERAL.—

‘(i) CIVIL ACTIONS.—In any case in which
the attorney general of a State has reason to
believe that an interest of the residents of
that State have been adversely affected by
any manufacturer that violates paragraph
(1), the attorney general of a State may
bring a civil action on behalf of the residents
of the State, and persons doing business in
the State, in a district court of the United
States of appropriate jurisdiction to—

‘(D enjoin that practice;

“(II) enforce compliance with this sub-
section;

‘(III) obtain damages, restitution, or other
compensation on behalf of residents of the
State and persons doing business in the
State, including threefold the damages; or

“(IV) obtain such other relief as the court
may consider to be appropriate.

¢(ii) NOTICE.—

“(I) IN GENERAL.—Before filing an action
under clause (i), the attorney general of the
State involved shall provide to the Federal
Trade Commission—

‘‘(aa) written notice of that action; and

‘“‘(bb) a copy of the complaint for that ac-
tion.

‘“(I1) EXEMPTION.—Subclause (I) shall not
apply with respect to the filing of an action
by an attorney general of a State under this
paragraph, if the attorney general deter-
mines that it is not feasible to provide the
notice described in that subclause before fil-
ing of the action. In such case, the attorney
general of a State shall provide notice and a
copy of the complaint to the Federal Trade
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Commission at the same time as the attor-
ney general files the action.

“(B) INTERVENTION.—

‘(i) IN GENERAL.—On receiving notice
under subparagraph (A)(ii), the Federal
Trade Commission shall have the right to in-
tervene in the action that is the subject of
the notice.

‘(i) EFFECT OF INTERVENTION.—If the Fed-
eral Trade Commission intervenes in an ac-
tion under subparagraph (A), it shall have
the right—

‘“(I) to be heard with respect to any matter
that arises in that action; and

“(II) to file a petition for appeal.

““(C) CONSTRUCTION.—For purposes of bring-
ing any civil action under subparagraph (A),
nothing in this subsection shall be construed
to prevent an attorney general of a State
from exercising the powers conferred on the
attorney general by the laws of that State
to—

‘(i) conduct investigations;

‘‘(i1) administer oaths or affirmations; or

‘‘(iii) compel the attendance of witnesses
or the production of documentary and other
evidence.

‘(D) ACTIONS BY THE COMMISSION.—In any
case in which an action is instituted by or on
behalf of the Federal Trade Commission for
a violation of paragraph (1), a State may not,
during the pendency of that action, institute
an action under subparagraph (A) for the
same violation against any defendant named
in the complaint in that action.

‘(E) VENUE.—Any action brought under
subparagraph (A) may be brought in the dis-
trict court of the United States that meets
applicable requirements relating to venue
under section 1391 of title 28, United States
Code.

‘(F) SERVICE OF PROCESS.—In an action
brought under subparagraph (A), process
may be served in any district in which the
defendant—

‘(i) is an inhabitant; or

‘(ii) may be found.

‘“(G) MEASUREMENT OF DAMAGES.—In any
action under this paragraph to enforce a
cause of action under this subsection in
which there has been a determination that a
defendant has violated a provision of this
subsection, damages may be proved and as-
sessed in the aggregate by statistical or sam-
pling methods, by the computation of illegal
overcharges or by such other reasonable sys-
tem of estimating aggregate damages as the
court in its discretion may permit without
the necessity of separately proving the indi-
vidual claim of, or amount of damage to, per-
sons on whose behalf the suit was brought.

“(H) EXCLUSION ON DUPLICATIVE RELIEF.—
The district court shall exclude from the
amount of monetary relief awarded in an ac-
tion under this paragraph brought by the at-
torney general of a State any amount of
monetary relief which duplicates amounts
which have been awarded for the same in-
jury.

‘(7T) EFFECT ON ANTITRUST LAWS.—Nothing
in this subsection shall be construed to mod-
ify, impair, or supersede the operation of the
antitrust laws. For the purpose of this sub-
section, the term ‘antitrust laws’ has the
meaning given it in the first section of the
Clayton Act, except that it includes section
5 of the Federal Trade Commission Act to
the extent that such section 5 applies to un-
fair methods of competition.

‘“(8) MANUFACTURER.—In this subsection,
the term ‘manufacturer’ means any entity,
including any affiliate or licensee of that en-
tity, that is engaged in—

‘“(A) the production, preparation, propaga-
tion, compounding, conversion, or processing
of a prescription drug, either directly or in-
directly by extraction from substances of
natural origin, or independently by means of
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chemical synthesis, or by a combination of
extraction and chemical synthesis; or

‘“(B) the packaging, repackaging, labeling,
relabeling, or distribution of a prescription
drug.”’.

(b) PROHIBITED AcTS.—The Federal Food,
Drug, and Cosmetic Act is amended—

(1) in section 301 (21 U.S.C. 331), by striking
paragraph (aa) and inserting the following:

‘‘(aa)(1) The sale or trade by a pharmacist,
or by a business organization of which the
pharmacist is a part, of a qualifying drug
that under section 804(a)(2)(A) was imported
by the pharmacist, other than—

‘““(A) a sale at retail made pursuant to dis-
pensing the drug to a customer of the phar-
macist or organization; or

‘“(B) a sale or trade of the drug to a phar-
macy or a wholesaler registered to import
drugs under section 804.

‘“(2) The sale or trade by an individual of a
qualifying drug that under section
804(a)(2)(B) was imported by the individual.

‘“(3) The making of a materially false, fic-
titious, or fraudulent statement or represen-
tation, or a material omission, in a notice
under clause (i) of section 804(g)(2)(B) or in
an application required under section
804(g)(2)(F), or the failure to submit such a
notice or application.

‘“(4) The importation of a drug in violation
of a registration condition or other require-
ment under section 804, the falsification of
any record required to be maintained, or pro-
vided to the Secretary, under such section,
or the violation of any registration condition
or other requirement under such section.”’;
and

(2) in section 303(a) (21 U.S.C. 333(a)), by
striking paragraph (6) and inserting the fol-
lowing:

‘(6) Notwithstanding subsection (a), any
person that knowingly violates section 301(i)
(2) or (3) or section 301(aa)(4) shall be impris-
oned not more than 10 years, or fined in ac-
cordance with title 18, United States Code,
or both.”.

(c) AMENDMENT OF CERTAIN PROVISIONS.—

(1) IN GENERAL.—Section 801 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 381)
is amended by striking subsection (g) and in-
serting the following:

‘‘(g) With respect to a prescription drug
that is imported or offered for import into
the United States by an individual who is
not in the business of such importation, that
is not shipped by a registered exporter under
section 804, and that is refused admission
under subsection (a), the Secretary shall no-
tify the individual that—

‘(1) the drug has been refused admission
because the drug was not a lawful import
under section 804;

‘(2) the drug is not otherwise subject to a
waiver of the requirements of subsection (a);

‘(3) the individual may under section 804
lawfully import certain prescription drugs
from exporters registered with the Secretary
under section 804; and

‘“(4) the individual can find information
about such importation, including a list of
registered exporters, on the Internet website
of the Food and Drug Administration or
through a toll-free telephone number re-
quired under section 804.”.

(2) ESTABLISHMENT REGISTRATION.—Section
510(i) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 360(i)) is amended in
paragraph (1) by inserting after ‘‘import into
the United States’” the following: ‘‘, includ-
ing a drug that is, or may be, imported or of-
fered for import into the United States under
section 804,”.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect on
the date that is 90 days after the date of en-
actment of this Act.

(d) EXHAUSTION.—
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(1) IN GENERAL.—Section 271 of title 35,
United States Code, is amended—

(A) by redesignating subsections (h) and (i)
as (i) and (j), respectively; and

(B) by inserting after subsection (g) the
following:

‘“(h) It shall not be an act of infringement
to use, offer to sell, or sell within the United
States or to import into the United States
any patented invention under section 804 of
the Federal Food, Drug, and Cosmetic Act
that was first sold abroad by or under au-
thority of the owner or licensee of such pat-
ent.”.

(2) RULE OF CONSTRUCTION.—Nothing in the
amendment made by paragraph (1) shall be
construed to affect the ability of a patent
owner or licensee to enforce their patent,
subject to such amendment.

(e) EFFECT OF SECTION 804.—

(1) IN GENERAL.—Section 804 of the Federal
Food, Drug, and Cosmetic Act, as added by
subsection (a), shall permit the importation
of qualifying drugs (as defined in such sec-
tion 804) into the United States without re-
gard to the status of the issuance of imple-
menting regulations—

(A) from exporters registered under such
section 804 on the date that is 90 days after
the date of enactment of this Act; and

(B) from permitted countries, as defined in
such section 804, by importers registered
under such section 804 on the date that is 1
year after the date of enactment of this Act.

(2) REVIEW OF REGISTRATION BY CERTAIN EX-
PORTERS.—

(A) REVIEW PRIORITY.—In the review of reg-
istrations submitted under subsection (b) of
such section 804, registrations submitted by
entities in Canada that are significant ex-
porters of prescription drugs to individuals
in the United States as of the date of enact-
ment of this Act will have priority during
the 90 day period that begins on such date of
enactment.

(B) PERIOD FOR REVIEW.—During such 90-
day period, the reference in subsection
(b)(2)(A) of such section 804 to 90 days (relat-
ing to approval or disapproval of registra-
tions) is, as applied to such entities, deemed
to be 30 days.

(C) LIMITATION.—That an exporter in Can-
ada exports, or has exported, prescription
drugs to individuals in the United States on
or before the date that is 90 days after the
date of enactment of this Act shall not serve
as a basis, in whole or in part, for dis-
approving a registration under such section
804 from the exporter.

(D) FIRST YEAR LIMIT ON NUMBER OF EX-
PORTERS.—During the 1l-year period begin-
ning on the date of enactment of this Act,
the Secretary of Health and Human Services
(referred to in this section as the ‘‘Sec-
retary’’) may limit the number of registered
exporters under such section 804 to not less
than 50, so long as the Secretary gives pri-
ority to those exporters with demonstrated
ability to process a high volume of ship-
ments of drugs to individuals in the United
States.

(E) SECOND YEAR LIMIT ON NUMBER OF EX-
PORTERS.—During the 1l-year period begin-
ning on the date that is 1 year after the date
of enactment of this Act, the Secretary may
limit the number of registered exporters
under such section 804 to not less than 100, so
long as the Secretary gives priority to those
exporters with demonstrated ability to proc-
ess a high volume of shipments of drugs to
individuals in the United States.

(F) FURTHER LIMIT ON NUMBER OF EXPORT-
ERS.—During any 1l-year period beginning on
a date that is 2 or more years after the date
of enactment of this Act, the Secretary may
limit the number of registered exporters
under such section 804 to not less than 25
more than the number of such exporters dur-
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ing the previous l-year period, so long as the
Secretary gives priority to those exporters
with demonstrated ability to process a high
volume of shipments of drugs to individuals
in the United States.

(3) LIMITS ON NUMBER OF IMPORTERS.—

(A) FIRST YEAR LIMIT ON NUMBER OF IM-
PORTERS.—During the 1l-year period begin-
ning on the date that is 1 year after the date
of enactment of this Act, the Secretary may
limit the number of registered importers
under such section 804 to not less than 100 (of
which at least a significant number shall be
groups of pharmacies, to the extent feasible
given the applications submitted by such
groups), so long as the Secretary gives pri-
ority to those importers with demonstrated
ability to process a high volume of ship-
ments of drugs imported into the United
States.

(B) SECOND YEAR LIMIT ON NUMBER OF IM-
PORTERS.—During the 1l-year period begin-
ning on the date that is 2 years after the
date of enactment of this Act, the Secretary
may limit the number of registered import-
ers under such section 804 to not less than
200 (of which at least a significant number
shall be groups of pharmacies, to the extent
feasible given the applications submitted by
such groups), so long as the Secretary gives
priority to those importers with dem-
onstrated ability to process a high volume of
shipments of drugs into the United States.

(C) FURTHER LIMIT ON NUMBER OF IMPORT-
ERS.—During any 1l-year period beginning on
a date that is 3 or more years after the date
of enactment of this Act, the Secretary may
limit the number of registered importers
under such section 804 to not less than 50
more (of which at least a significant number
shall be groups of pharmacies, to the extent
feasible given the applications submitted by
such groups) than the number of such im-
porters during the previous 1-year period, so
long as the Secretary gives priority to those
importers with demonstrated ability to proc-
ess a high volume of shipments of drugs to
the United States.

(4) NOTICES FOR DRUGS FOR IMPORT FROM
CANADA.—The notice with respect to a quali-
fying drug introduced for commercial dis-
tribution in Canada as of the date of enact-
ment of this Act that is required under sub-
section (g)(2)(B)(i) of such section 804 shall
be submitted to the Secretary not later than
30 days after the date of enactment of this
Act if—

(A) the U.S. label drug (as defined in such
section 804) for the qualifying drug is 1 of the
100 prescription drugs with the highest dollar
volume of sales in the United States based
on the 12 calendar month period most re-
cently completed before the date of enact-
ment of this Act; or

(B) the notice is a notice under subsection
(2)(2)(B)(A)(II) of such section 804.

(6) NOTICE FOR DRUGS FOR IMPORT FROM
OTHER COUNTRIES.—The notice with respect
to a qualifying drug introduced for commer-
cial distribution in a permitted country
other than Canada as of the date of enact-
ment of this Act that is required under sub-
section (g)(2)(B)(i) of such section 804 shall
be submitted to the Secretary not later than
180 days after the date of enactment of this
Act if—

(A) the U.S. label drug for the qualifying
drug is 1 of the 100 prescription drugs with
the highest dollar volume of sales in the
United States based on the 12 calendar
month period that is first completed on the
date that is 120 days after the date of enact-
ment of this Act; or

(B) the notice is a notice under subsection
(2)(2)(B)(1)(II) of such section 804.

(6) NOTICE FOR OTHER DRUGS FOR IMPORT.—

(A) GUIDANCE ON SUBMISSION DATES.—The
Secretary shall by guidance establish a se-
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ries of submission dates for the notices under
subsection (g)(2)(B)(i) of such section 804
with respect to qualifying drugs introduced
for commercial distribution as of the date of
enactment of this Act and that are not re-
quired to be submitted under paragraph (4)
or (b).

(B) CONSISTENT AND EFFICIENT USE OF RE-
SOURCES.—The Secretary shall establish the
dates described under subparagraph (A) so
that such notices described under subpara-
graph (A) are submitted and reviewed at a
rate that allows consistent and efficient use
of the resources and staff available to the
Secretary for such reviews. The Secretary
may condition the requirement to submit
such a notice, and the review of such a no-
tice, on the submission by a registered ex-
porter or a registered importer to the Sec-
retary of a notice that such exporter or im-
porter intends to import such qualifying
drug to the United States under such section
804.

(C) PRIORITY FOR DRUGS WITH HIGHER
SALES.—The Secretary shall establish the
dates described under subparagraph (A) so
that the Secretary reviews the notices de-
scribed under such subparagraph with re-
spect to qualifying drugs with higher dollar
volume of sales in the United States before
the notices with respect to drugs with lower
sales in the United States.

(7) NOTICES FOR DRUGS APPROVED AFTER EF-
FECTIVE DATE.—The notice required under
subsection (g)(2)(B)(i) of such section 804 for
a qualifying drug first introduced for com-
mercial distribution in a permitted country
(as defined in such section 804) after the date
of enactment of this Act shall be submitted
to and reviewed by the Secretary as provided
under subsection (g)(2)(B) of such section 804,
without regard to paragraph (4), (5), or (6).

(8) REPORT.—Beginning with the first full
fiscal year after the date of enactment of
this Act, not later than 90 days after the end
of each fiscal year during which the Sec-
retary reviews a notice referred to in para-
graph (4), (5), or (6), the Secretary shall sub-
mit a report to Congress concerning the
progress of the Food and Drug Administra-
tion in reviewing the notices referred to in
paragraphs (4), (5), and (6).

(9) USER FEES.—

(A) EXPORTERS.—When establishing an ag-
gregate total of fees to be collected from ex-
porters under subsection (f)(2) of such sec-
tion 804, the Secretary shall, under sub-
section (£)(3)(C)(i) of such section 804, esti-
mate the total price of drugs imported under
subsection (a) of such section 804 into the
United States by registered exporters during
the first fiscal year in which this title takes
effect to be an amount equal to the amount
which bears the same ratio to $1,000,000,000 as
the number of days in such fiscal year during
which this title is effective bears to 365.

(B) IMPORTERS.—When establishing an ag-
gregate total of fees to be collected from im-
porters under subsection (e)(2) of such sec-
tion 804, the Secretary shall, under sub-
section (e)(3)(C)(i) of such section 804, esti-
mate the total price of drugs imported under
subsection (a) of such section 804 into the
United States by registered importers dur-
ing—

(i) the first fiscal year in which this title
takes effect to be an amount equal to the
amount which bears the same ratio to
$1,000,000,000 as the number of days in such
fiscal year during which this title is effective
bears to 365; and

(ii) the second fiscal year in which this
title is in effect to be $3,000,000,000.

(C) SECOND YEAR ADJUSTMENT.—

(i) REPORTS.—Not later than February 20 of
the second fiscal year in which this title is in
effect, registered importers shall report to
the Secretary the total price and the total
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volume of drugs imported to the United
States by the importer during the 4-month
period from October 1 through January 31 of
such fiscal year.

(ii) REESTIMATE.—Notwithstanding sub-
section (e)(3)(C)(ii) of such section 804 or sub-
paragraph (B), the Secretary shall reesti-
mate the total price of qualifying drugs im-
ported under subsection (a) of such section
804 into the United States by registered im-
porters during the second fiscal year in
which this title is in effect. Such reestimate
shall be equal to—

(I) the total price of qualifying drugs im-
ported by each importer as reported under
clause (i); multiplied by

(1) 3.

(iii) ADJUSTMENT.—The Secretary shall ad-
just the fee due on April 1 of the second fis-
cal year in which this title is in effect, from
each importer so that the aggregate total of
fees collected under subsection (e)(2) for such
fiscal year does not exceed the total price of
qualifying drugs imported under subsection
(a) of such section 804 into the United States
by registered importers during such fiscal
year as reestimated under clause (ii).

(D) FAILURE TO PAY FEES.—Notwith-
standing any other provision of this section,
the Secretary may prohibit a registered im-
porter or exporter that is required to pay
user fees under subsection (e) or (f) of such
section 804 and that fails to pay such fees
within 30 days after the date on which it is
due, from importing or offering for importa-
tion a qualifying drug under such section 804
until such fee is paid.

(E) ANNUAL REPORT.—

(i) FOOD AND DRUG ADMINISTRATION.—Not
later than 180 days after the end of each fis-
cal year during which fees are collected
under subsection (e), (f), or (g)(2)(B)(iv) of
such section 804, the Secretary shall prepare
and submit to the House of Representatives
and the Senate a report on the implementa-
tion of the authority for such fees during
such fiscal year and the use, by the Food and
Drug Administration, of the fees collected
for the fiscal year for which the report is
made and credited to the Food and Drug Ad-
ministration.

(ii) CUSTOMS AND BORDER PROTECTION.—Not
later than 180 days after the end of each fis-
cal year during which fees are collected
under subsection (e) or (f) of such section 804,
the Secretary of Homeland Security, in con-
sultation with the Secretary of the Treas-
ury, shall prepare and submit to the House of
Representatives and the Senate a report on
the use, by the Bureau of Customs and Bor-
der Protection, of the fees, if any, trans-
ferred by the Secretary to the Bureau of Cus-
toms and Border Protection for the fiscal
year for which the report is made.

(10) SPECIAL RULE REGARDING IMPORTATION
BY INDIVIDUALS.—

(A) IN GENERAL.—Notwithstanding any pro-
vision of this title (or an amendment made
by this title), the Secretary shall expedite
the designation of any additional permitted
countries from which an individual may im-
port a qualifying drug into the United States
under such section 804 if any action imple-
mented by the Government of Canada has
the effect of limiting or prohibiting the im-
portation of qualifying drugs into the United
States from Canada.

(B) TIMING AND CRITERIA.—The Secretary
shall designate such additional permitted
countries under subparagraph (A)—

(i) not later than 6 months after the date of
the action by the Government of Canada de-
scribed under such subparagraph; and

(ii) using the criteria described under sub-
section (a)(4)(D)(1)(II) of such section 804.

(f) IMPLEMENTATION OF SECTION 804.—

(1) INTERIM RULE.—The Secretary may pro-
mulgate an interim rule for implementing
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section 804 of the Federal Food, Drug, and
Cosmetic Act, as added by subsection (a) of
this section.

(2) NO NOTICE OF PROPOSED RULEMAKING.—
The interim rule described under paragraph
(1) may be developed and promulgated by the
Secretary without providing general notice
of proposed rulemaking.

(3) FINAL RULE.—Not later than 1 year after
the date on which the Secretary promulgates
an interim rule under paragraph (1), the Sec-
retary shall, in accordance with procedures
under section 553 of title 5, United States
Code, promulgate a final rule for imple-
menting such section 804, which may incor-
porate by reference provisions of the interim
rule provided for under paragraph (1), to the
extent that such provisions are not modified.

(g) CONSUMER EDUCATION.—The Secretary
shall carry out activities that educate con-
sumers—

(1) with regard to the availability of quali-
fying drugs for import for personal use from
an exporter registered with and approved by
the Food and Drug Administration under
section 804 of the Federal Food, Drug, and
Cosmetic Act, as added by this section, in-
cluding information on how to verify wheth-
er an exporter is registered and approved by
use of the Internet website of the Food and
Drug Administration and the toll-free tele-
phone number required by this title;

(2) that drugs that consumers attempt to
import from an exporter that is not reg-
istered with and approved by the Food and
Drug Administration can be seized by the
United States Customs Service and de-
stroyed, and that such drugs may be counter-
feit, unapproved, unsafe, or ineffective;

(3) with regard to the suspension and ter-
mination of any registration of a registered
importer or exporter under such section 804;
and

(4) with regard to the availability at do-
mestic retail pharmacies of qualifying drugs
imported under such section 804 by domestic
wholesalers and pharmacies registered with
and approved by the Food and Drug Adminis-
tration.

(h) EFFECT ON ADMINISTRATION PRAC-
TICES.—Notwithstanding any provision of
this title (and the amendments made by this
title), the practices and policies of the Food
and Drug Administration and Bureau of Cus-
toms and Border Protection, in effect on
January 1, 2004, with respect to the importa-
tion of prescription drugs into the United
States by an individual, on the person of
such individual, for personal use, shall re-
main in effect.

(i) REPORT TO CONGRESS.—The Federal
Trade Commission shall, on an annual basis,
submit to Congress a report that describes
any action taken during the period for which
the report is being prepared to enforce the
provisions of section 804(n) of the Federal
Food, Drug, and Cosmetic Act (as added by
this title), including any pending investiga-
tions or civil actions under such section.

SEC. 10005. DISPOSITION OF CERTAIN DRUGS DE-
NIED ADMISSION INTO UNITED
STATES.

(a) IN GENERAL.—Chapter VIII of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
381 et seq.), as amended by section 10004, is
further amended by adding at the end the
following section:

“SEC. 805. DISPOSITION OF CERTAIN DRUGS DE-
NIED ADMISSION.

‘“(a) IN GENERAL.—The Secretary of Home-
land Security shall deliver to the Secretary
a shipment of drugs that is imported or of-
fered for import into the United States if—

‘(1) the shipment has a declared value of
less than $10,000; and

‘“(2)(A) the shipping container for such
drugs does not bear the markings required
under section 804(d)(2); or
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‘“(B) the Secretary has requested delivery
of such shipment of drugs.

“(b) NO BOND OR EXPORT.—Section 801(b)
does not authorize the delivery to the owner
or consignee of drugs delivered to the Sec-
retary under subsection (a) pursuant to the
execution of a bond, and such drugs may not
be exported.

‘(c) DESTRUCTION OF VIOLATIVE SHIP-
MENT.—The Secretary shall destroy a ship-
ment of drugs delivered by the Secretary of
Homeland Security to the Secretary under
subsection (a) if—

‘(1) in the case of drugs that are imported
or offered for import from a registered ex-
porter under section 804, the drugs are in vio-
lation of any standard described in section
804(g)(5); or

‘(2) in the case of drugs that are not im-
ported or offered for import from a reg-
istered exporter under section 804, the drugs
are in violation of a standard referred to in
section 801(a) or 801(d)(1).

‘“(d) CERTAIN PROCEDURES.—

‘(1) IN GENERAL.—The delivery and de-
struction of drugs under this section may be
carried out without notice to the importer,
owner, or consignee of the drugs except as
required by section 801(g) or section 804(i)(2).
The issuance of receipts for the drugs, and
recordkeeping activities regarding the drugs,
may be carried out on a summary basis.

‘(2) OBJECTIVE OF PROCEDURES.—Proce-
dures promulgated under paragraph (1) shall
be designed toward the objective of ensuring
that, with respect to efficiently utilizing
Federal resources available for carrying out
this section, a substantial majority of ship-
ments of drugs subject to described in sub-
section (c) are identified and destroyed.

‘‘(e) EVIDENCE EXCEPTION.—Drugs may not
be destroyed under subsection (c) to the ex-
tent that the Attorney General of the United
States determines that the drugs should be
preserved as evidence or potential evidence
with respect to an offense against the United
States.

‘“(f) RULE OF CONSTRUCTION.—This section
may not be construed as having any legal ef-
fect on applicable law with respect to a ship-
ment of drugs that is imported or offered for
import into the United States and has a de-
clared value equal to or greater than
$10,000.”".

(b) PROCEDURES.—Procedures for carrying
out section 805 of the Federal Food, Drug,
and Cosmetic Act, as added by subsection
(a), shall be established not later than 90
days after the date of the enactment of this
Act.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date that is 90 days after the date of enact-
ment of this Act.

SEC. 10006. WHOLESALE DISTRIBUTION OF
DRUGS; STATEMENTS REGARDING
PRIOR SALE, PURCHASE, OR TRADE.

(a) STRIKING OF EXEMPTIONS; APPLICABILITY
TO REGISTERED EXPORTERS.—Section 503(e) of
the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 353(e)) is amended—

(1) in paragraph (1)—

(A) by striking ‘“‘and who is not the manu-
facturer or an authorized distributor of
record of such drug’’;

(B) by striking ‘‘to an authorized dis-
tributor of record or’’; and

(C) by striking subparagraph (B) and in-
serting the following:

‘“(B) The fact that a drug subject to sub-
section (b) is exported from the United
States does not with respect to such drug ex-
empt any person that is engaged in the busi-
ness of the wholesale distribution of the drug
from providing the statement described in
subparagraph (A) to the person that receives
the drug pursuant to the export of the drug.
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“(C)(i) The Secretary shall by regulation
establish requirements that supersede sub-
paragraph (A) (referred to in this subpara-
graph as ‘alternative requirements’) to iden-
tify the chain of custody of a drug subject to
subsection (b) from the manufacturer of the
drug throughout the wholesale distribution
of the drug to a pharmacist who intends to
sell the drug at retail if the Secretary deter-
mines that the alternative requirements,
which may include standardized anti-coun-
terfeiting or track-and-trace technologies,
will identify such chain of custody or the
identity of the discrete package of the drug
from which the drug is dispensed with equal
or greater certainty to the requirements of
subparagraph (A), and that the alternative
requirements are economically and tech-
nically feasible.

‘(i) When the Secretary promulgates a
final rule to establish such alternative re-
quirements, the final rule in addition shall,
with respect to the registration condition es-
tablished in clause (i) of section 804(c)(3)(B),
establish a condition equivalent to the alter-
native requirements, and such equivalent
condition may be met in lieu of the registra-
tion condition established in such clause
1.5

(2) in paragraph (2)(A), by adding at the
end the following: ‘““The preceding sentence
may not be construed as having any applica-
bility with respect to a registered exporter
under section 804.”’; and

(3) in paragraph (3), by striking ‘‘and sub-
section (d)—’ in the matter preceding sub-
paragraph (A) and all that follows through
“the term ‘wholesale distribution’ means’ in
subparagraph (B) and inserting the fol-
lowing: ‘‘and subsection (d), the term ‘whole-
sale distribution’ means’’.

(b) CONFORMING  AMENDMENT.—Section
503(d) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 353(d)) is amended by
adding at the end the following:

‘‘(4) BEach manufacturer of a drug subject
to subsection (b) shall maintain at its cor-
porate offices a current list of the authorized
distributors of record of such drug.

‘() For purposes of this subsection, the
term ‘authorized distributors of record’
means those distributors with whom a manu-
facturer has established an ongoing relation-
ship to distribute such manufacturer’s prod-
ucts.”.

(¢c) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
paragraphs (1) and (3) of subsection (a) and
by subsection (b) shall take effect on Janu-
ary 1, 2012.

(2) DRUGS IMPORTED BY REGISTERED IMPORT-
ERS UNDER SECTION 804.—Notwithstanding
paragraph (1), the amendments made by
paragraphs (1) and (3) of subsection (a) and
by subsection (b) shall take effect on the
date that is 90 days after the date of enact-
ment of this Act with respect to qualifying
drugs imported under section 804 of the Fed-
eral Food, Drug, and Cosmetic Act, as added
by section 10004.

(3) EFFECT WITH RESPECT TO REGISTERED EX-
PORTERS.—The amendment made by sub-
section (a)(2) shall take effect on the date
that is 90 days after the date of enactment of
this Act.

(4) ALTERNATIVE REQUIREMENTS.—The Sec-
retary shall issue regulations to establish
the alternative requirements, referred to in
the amendment made by subsection (a)(l),
that take effect not later than January 1,
2012.

(5) INTERMEDIATE REQUIREMENTS.—The Sec-
retary shall by regulation require the use of
standardized anti-counterfeiting or track-
and-trace technologies on prescription drugs
at the case and pallet level effective not
later than 1 year after the date of enactment
of this Act.
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(6) ADDITIONAL REQUIREMENTS.—

(A) IN GENERAL.—Notwithstanding any
other provision of this section, the Secretary
shall, not later than 18 months after the date
of enactment of this Act, require that the
packaging of any prescription drug incor-
porates—

(i) a standardized numerical identifier
unique to each package of such drug, applied
at the point of manufacturing and repack-
aging (in which case the numerical identifier
shall be linked to the numerical identifier
applied at the point of manufacturing); and

(ii)(I) overt optically variable counterfeit-
resistant technologies that—

(aa) are visible to the naked eye, providing
for visual identification of product authen-
ticity without the need for readers, micro-
scopes, lighting devices, or scanners;

(bb) are similar to that used by the Bureau
of Engraving and Printing to secure United
States currency;

(cc) are manufactured and distributed in a
highly secure, tightly controlled environ-
ment; and

(dd) incorporate additional layers of non-
visible convert security features up to and
including forensic capability, as described in
subparagraph (B); or

(IT) technologies that have a function of se-
curity comparable to that described in sub-
clause (I), as determined by the Secretary.

(B) STANDARDS FOR PACKAGING.—For the
purpose of making it more difficult to coun-
terfeit the packaging of drugs subject to this
paragraph, the manufacturers of such drugs
shall incorporate the technologies described
in subparagraph (A) into at least 1 additional
element of the physical packaging of the
drugs, including blister packs, shrink wrap,
package labels, package seals, bottles, and
boxes.

SEC. 10007. INTERNET SALES OF PRESCRIPTION
DRUGS.

(a) IN GENERAL.—Chapter V of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 351
et seq.) is amended by inserting after section
503B the following:

“SEC. 503C. INTERNET SALES OF PRESCRIPTION
DRUGS.

‘“‘(a) REQUIREMENTS REGARDING INFORMA-
TION ON INTERNET SITE.—

‘(1) IN GENERAL.—A person may not dis-
pense a prescription drug pursuant to a sale
of the drug by such person if—

‘“(A) the purchaser of the drug submitted
the purchase order for the drug, or conducted
any other part of the sales transaction for
the drug, through an Internet site;

‘“(B) the person dispenses the drug to the
purchaser by mailing or shipping the drug to
the purchaser; and

‘“(C) such site, or any other Internet site
used by such person for purposes of sales of
a prescription drug, fails to meet each of the
requirements specified in paragraph (2),
other than a site or pages on a site that—

‘(i) are not intended to be accessed by pur-
chasers or prospective purchasers; or

‘(ii) provide an Internet information loca-
tion tool within the meaning of section
231(e)(5) of the Communications Act of 1934
(47 U.S.C. 231(e)(b)).

‘(2) REQUIREMENTS.—With respect to an
Internet site, the requirements referred to in
subparagraph (C) of paragraph (1) for a per-
son to whom such paragraph applies are as
follows:

“‘(A) Each page of the site shall include ei-
ther the following information or a link to a
page that provides the following informa-
tion:

‘(i) The name of such person.

‘(i) Each State in which the person is au-
thorized by law to dispense prescription
drugs.

‘‘(iii) The address and telephone number of
each place of business of the person with re-
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spect to sales of prescription drugs through
the Internet, other than a place of business
that does not mail or ship prescription drugs
to purchasers.

‘“(iv) The name of each individual who
serves as a pharmacist for prescription drugs
that are mailed or shipped pursuant to the
site, and each State in which the individual
is authorized by law to dispense prescription
drugs.

‘“(v) If the person provides for medical con-
sultations through the site for purposes of
providing prescriptions, the name of each in-
dividual who provides such consultations;
each State in which the individual is 1li-
censed or otherwise authorized by law to
provide such consultations or practice medi-
cine; and the type or types of health profes-
sions for which the individual holds such li-
censes or other authorizations.

‘(B) A link to which paragraph (1) applies
shall be displayed in a clear and prominent
place and manner, and shall include in the
caption for the link the words ‘licensing and
contact information’.

“(b) INTERNET SALES WITHOUT APPRO-
PRIATE MEDICAL RELATIONSHIPS.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), a person may not dispense a
prescription drug, or sell such a drug, if—

‘“(A) for purposes of such dispensing or
sale, the purchaser communicated with the
person through the Internet;

‘“(B) the patient for whom the drug was
dispensed or purchased did not, when such
communications began, have a prescription
for the drug that is valid in the United
States;

“(C) pursuant to such communications, the
person provided for the involvement of a
practitioner, or an individual represented by
the person as a practitioner, and the practi-
tioner or such individual issued a prescrip-
tion for the drug that was purchased;

‘(D) the person knew, or had reason to
know, that the practitioner or the individual
referred to in subparagraph (C) did not, when
issuing the prescription, have a qualifying
medical relationship with the patient; and

‘““(E) the person received payment for the
dispensing or sale of the drug.

For purposes of subparagraph (E), payment
is received if money or other valuable con-
sideration is received.

‘(2) EXCEPTIONS.—Paragraph (1) does not
apply to—

‘“(A) the dispensing or selling of a prescrip-
tion drug pursuant to telemedicine practices
sponsored by—

‘(i) a hospital that has in effect a provider
agreement under title XVIII of the Social
Security Act (relating to the Medicare pro-
gram); or

‘(ii) a group practice that has not fewer
than 100 physicians who have in effect pro-
vider agreements under such title; or

‘(B) the dispensing or selling of a prescrip-
tion drug pursuant to practices that promote
the public health, as determined by the Sec-
retary by regulation.

*“(3) QUALIFYING MEDICAL RELATIONSHIP.—

‘““(A) IN GENERAL.—With respect to issuing
a prescription for a drug for a patient, a
practitioner has a qualifying medical rela-
tionship with the patient for purposes of this
section if—

‘(i) at least one in-person medical evalua-
tion of the patient has been conducted by the
practitioner; or

‘“(ii) the practitioner conducts a medical
evaluation of the patient as a covering prac-
titioner.

‘(B) IN-PERSON MEDICAL EVALUATION.—A
medical evaluation by a practitioner is an
in-person medical evaluation for purposes of
this section if the practitioner is in the phys-
ical presence of the patient as part of con-
ducting the evaluation, without regard to
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whether portions of the evaluation are con-
ducted by other health professionals.

‘‘(C) COVERING PRACTITIONER.—With respect
to a patient, a practitioner is a covering
practitioner for purposes of this section if
the practitioner conducts a medical evalua-
tion of the patient at the request of a practi-
tioner who has conducted at least one in-per-
son medical evaluation of the patient and is
temporarily unavailable to conduct the eval-
uation of the patient. A practitioner is a cov-
ering practitioner without regard to whether
the practitioner has conducted any in-person
medical evaluation of the patient involved.

‘“(4) RULES OF CONSTRUCTION.—

“(A) INDIVIDUALS REPRESENTED AS PRACTI-
TIONERS.—A person who is not a practitioner
(as defined in subsection (e)(1)) lacks legal
capacity under this section to have a quali-
fying medical relationship with any patient.

‘(B) STANDARD PRACTICE OF PHARMACY.—
Paragraph (1) may not be construed as pro-
hibiting any conduct that is a standard prac-
tice in the practice of pharmacy.

“(C) APPLICABILITY OF REQUIREMENTS.—
Paragraph (3) may not be construed as hav-
ing any applicability beyond this section,
and does not affect any State law, or inter-
pretation of State law, concerning the prac-
tice of medicine.

¢“(c) ACTIONS BY STATES.—

‘(1) IN GENERAL.—Whenever an attorney
general of any State has reason to believe
that the interests of the residents of that
State have been or are being threatened or
adversely affected because any person has
engaged or is engaging in a pattern or prac-
tice that violates section 301(1), the State
may bring a civil action on behalf of its resi-
dents in an appropriate district court of the
United States to enjoin such practice, to en-
force compliance with such section (includ-
ing a nationwide injunction), to obtain dam-
ages, restitution, or other compensation on
behalf of residents of such State, to obtain
reasonable attorneys fees and costs if the
State prevails in the civil action, or to ob-
tain such further and other relief as the
court may deem appropriate.

‘(2) NoTICE.—The State shall serve prior
written notice of any civil action under para-
graph (1) or (5)(B) upon the Secretary and
provide the Secretary with a copy of its com-
plaint, except that if it is not feasible for the
State to provide such prior notice, the State
shall serve such notice immediately upon in-
stituting such action. Upon receiving a no-
tice respecting a civil action, the Secretary
shall have the right—

‘‘(A) to intervene in such action;

‘“(B) upon so intervening, to be heard on all
matters arising therein; and

“(C) to file petitions for appeal.

‘‘(3) CONSTRUCTION.—For purposes of bring-
ing any civil action under paragraph (1),
nothing in this chapter shall prevent an at-
torney general of a State from exercising the
powers conferred on the attorney general by
the laws of such State to conduct investiga-
tions or to administer oaths or affirmations
or to compel the attendance of witnesses or
the production of documentary and other
evidence.

‘“(4) VENUE; SERVICE OF PROCESS.—Any civil
action brought under paragraph (1) in a dis-
trict court of the United States may be
brought in the district in which the defend-
ant is found, is an inhabitant, or transacts
business or wherever venue is proper under
section 1391 of title 28, United States Code.
Process in such an action may be served in
any district in which the defendant is an in-
habitant or in which the defendant may be
found.

““(5) ACTIONS BY OTHER STATE OFFICIALS.—

‘““(A) Nothing contained in this section
shall prohibit an authorized State official
from proceeding in State court on the basis
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of an alleged violation of any civil or crimi-
nal statute of such State.

‘(B) In addition to actions brought by an
attorney general of a State under paragraph
(1), such an action may be brought by offi-
cers of such State who are authorized by the
State to bring actions in such State on be-
half of its residents.

‘(d) EFFECT OF SECTION.—This section
shall not apply to a person that is a reg-
istered exporter under section 804.

‘“(e) GENERAL DEFINITIONS.—For purposes
of this section:

‘(1) The term ‘practitioner’ means a prac-
titioner referred to in section 503(b)(1) with
respect to issuing a written or oral prescrip-
tion.

‘“(2) The term ‘prescription drug’ means a
drug that is described in section 503(b)(1).

‘“(3) The term ‘qualifying medical relation-
ship’, with respect to a practitioner and a pa-
tient, has the meaning indicated for such
term in subsection (b).

¢“(f) INTERNET-RELATED DEFINITIONS.—

‘(1) IN GENERAL.—For purposes of this sec-
tion:

‘“(A) The term ‘Internet’ means collec-
tively the myriad of computer and tele-
communications facilities, including equip-
ment and operating software, which com-
prise the interconnected world-wide network
of networks that employ the transmission
control protocol/internet protocol, or any
predecessor or successor protocols to such
protocol, to communicate information of all
kinds by wire or radio.

‘(B) The term ‘link’, with respect to the
Internet, means one or more letters, words,
numbers, symbols, or graphic items that ap-
pear on a page of an Internet site for the pur-
pose of serving, when activated, as a method
for executing an electronic command—

‘(i) to move from viewing one portion of a
page on such site to another portion of the
page;

‘“(ii) to move from viewing one page on
such site to another page on such site; or

‘(iii) to move from viewing a page on one
Internet site to a page on another Internet
site.

‘“(C) The term ‘page’, with respect to the
Internet, means a document or other file
accessed at an Internet site.

‘(D)(i) The terms ‘site’ and ‘address’, with
respect to the Internet, mean a specific loca-
tion on the Internet that is determined by
Internet Protocol numbers. Such term in-
cludes the domain name, if any.

‘(i) The term ‘domain name’ means a
method of representing an Internet address
without direct reference to the Internet Pro-
tocol numbers for the address, including
methods that use designations such as
‘.com’, ‘.edu’, ‘.gov’, ‘.net’, or ‘.org’.

‘“(iii) The term ‘Internet Protocol num-
bers’ includes any successor protocol for de-
termining a specific location on the Inter-
net.

“(2) AUTHORITY OF SECRETARY.—The Sec-
retary may by regulation modify any defini-
tion under paragraph (1) to take into ac-
count changes in technology.

“(g) INTERACTIVE COMPUTER SERVICE; AD-
VERTISING.—No provider of an interactive
computer service, as defined in section
230(f)(2) of the Communications Act of 1934
(47 U.S.C. 230(f)(2)), or of advertising services
shall be liable under this section for dis-
pensing or selling prescription drugs in vio-
lation of this section on account of another
person’s selling or dispensing such drugs,
provided that the provider of the interactive
computer service or of advertising services
does not own or exercise corporate control
over such person.

“(h) NO EFFECT ON OTHER REQUIREMENTS;
COORDINATION.—The requirements of this
section are in addition to, and do not super-
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sede, any requirements under the Controlled
Substances Act or the Controlled Substances
Import and Export Act (or any regulation
promulgated under either such Act) regard-
ing Internet pharmacies and controlled sub-
stances. In promulgating regulations to
carry out this section, the Secretary shall
coordinate with the Attorney General to en-
sure that such regulations do not duplicate
or conflict with the requirements described
in the previous sentence, and that such regu-
lations and requirements coordinate to the
extent practicable.”.

(b) INCLUSION AS PROHIBITED ACT.—Section
301 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 331) is amended by inserting
after paragraph (k) the following:

‘(1) The dispensing or selling of a prescrip-
tion drug in violation of section 503C.".

(¢c) INTERNET SALES OF PRESCRIPTION
DRUGS; CONSIDERATION BY SECRETARY OF
PRACTICES AND PROCEDURES FOR CERTIFI-
CATION OF LEGITIMATE BUSINESSES.—In car-
rying out section 503C of the Federal Food,
Drug, and Cosmetic Act (as added by sub-
section (a) of this section), the Secretary of
Health and Human Services shall take into
consideration the practices and procedures of
public or private entities that certify that
businesses selling prescription drugs through
Internet sites are legitimate businesses, in-
cluding practices and procedures regarding
disclosure formats and verification pro-
grams.

(d) REPORTS REGARDING INTERNET-RELATED
VIOLATIONS OF FEDERAL AND STATE LAWS ON
DISPENSING OF DRUGS.—

(1) IN GENERAL.—The Secretary of Health
and Human Services (referred to in this sub-
section as the ‘‘Secretary’’) shall, pursuant
to the submission of an application meeting
the criteria of the Secretary, make an award
of a grant or contract to the National Clear-
inghouse on Internet Prescribing (operated
by the Federation of State Medical Boards)
for the purpose of—

(A) identifying Internet sites that appear
to be in violation of Federal or State laws
concerning the dispensing of drugs;

(B) reporting such sites to State medical
licensing boards and State pharmacy licens-
ing boards, and to the Attorney General and
the Secretary, for further investigation; and

(C) submitting, for each fiscal year for
which the award under this subsection is
made, a report to the Secretary describing
investigations undertaken with respect to
violations described in subparagraph (A).

(2) AUTHORIZATION OF APPROPRIATIONS.—
For the purpose of carrying out paragraph
(1), there is authorized to be appropriated
$100,000 for each of the first 3 fiscal years in
which this section is in effect.

(e) EFFECTIVE DATE.—The amendments
made by subsections (a) and (b) take effect 90
days after the date of enactment of this Act,
without regard to whether a final rule to im-
plement such amendments has been promul-
gated by the Secretary of Health and Human
Services under section 701(a) of the Federal
Food, Drug, and Cosmetic Act. The preceding
sentence may not be construed as affecting
the authority of such Secretary to promul-
gate such a final rule.

SEC. 10008. PROHIBITING PAYMENTS TO UNREG-
ISTERED FOREIGN PHARMACIES.

(a) IN GENERAL.—Section 303 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 333)
is amended by adding at the end the fol-
lowing:

““(h) RESTRICTED TRANSACTIONS.—

‘(1) IN GENERAL.—The introduction of re-
stricted transactions into a payment system
or the completion of restricted transactions
using a payment system is prohibited.

‘“(2) PAYMENT SYSTEM.—

‘“(A) IN GENERAL.—The term ‘payment sys-
tem’ means a system used by a person de-
scribed in subparagraph (B) to effect a credit
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transaction, electronic fund transfer, or
money transmitting service that may be
used in connection with, or to facilitate, a
restricted transaction, and includes—

‘(1) a credit card system;

‘(i) an international, national, regional,
or local network used to effect a credit
transaction, an electronic fund transfer, or a
money transmitting service; and

¢(iii) any other system that is centrally
managed and is primarily engaged in the
transmission and settlement of credit trans-
actions, electronic fund transfers, or money
transmitting services.

‘“(B) PERSONS DESCRIBED.—A Dperson re-
ferred to in subparagraph (A) is—

‘(i) a creditor;

‘‘(ii) a credit card issuer;

‘“(iii) a financial institution;

‘(iv) an operator of a terminal at which an
electronic fund transfer may be initiated;

‘(v) a money transmitting business; or

‘‘(vi) a participant in an international, na-
tional, regional, or local network used to ef-
fect a credit transaction, electronic fund
transfer, or money transmitting service.

‘‘(3) RESTRICTED TRANSACTION.—The term
‘restricted transaction’ means a transaction
or transmittal, on behalf of an individual
who places an unlawful drug importation re-
quest to any person engaged in the operation
of an unregistered foreign pharmacy, of—

““(A) credit, or the proceeds of credit, ex-
tended to or on behalf of the individual for
the purpose of the unlawful drug importation
request (including credit extended through
the use of a credit card);

‘(B) an electronic fund transfer or funds
transmitted by or through a money trans-
mitting business, or the proceeds of an elec-
tronic fund transfer or money transmitting
service, from or on behalf of the individual
for the purpose of the unlawful drug impor-
tation request;

“(C) a check, draft, or similar instrument
which is drawn by or on behalf of the indi-
vidual for the purpose of the unlawful drug
importation request and is drawn on or pay-
able at or through any financial institution;
or

‘(D) the proceeds of any other form of fi-
nancial transaction (identified by the Board
by regulation) that involves a financial in-
stitution as a payor or financial inter-
mediary on behalf of or for the benefit of the
individual for the purpose of the unlawful
drug importation request.

‘(4) UNLAWFUL DRUG IMPORTATION RE-
QUEST.—The term ‘unlawful drug importa-
tion request’ means the request, or trans-
mittal of a request, made to an unregistered
foreign pharmacy for a prescription drug by
mail (including a private carrier), facsimile,
phone, or electronic mail, or by a means that
involves the use, in whole or in part, of the
Internet.

‘(6) UNREGISTERED FOREIGN PHARMACY.—
The term ‘unregistered foreign pharmacy’
means a person in a country other than the
United States that is not a registered ex-
porter under section 804.

¢“(6) OTHER DEFINITIONS.—

‘“(A) CREDIT; CREDITOR; CREDIT CARD.—The
terms ‘credit’, ‘creditor’, and ‘credit card’
have the meanings given the terms in sec-
tion 103 of the Truth in Lending Act (15
U.S.C. 1602).

‘“(B) ACCESS DEVICE; ELECTRONIC FUND
TRANSFER.—The terms ‘access device’ and
‘electronic fund transfer’'—

‘(i) have the meaning given the term in
section 903 of the Electronic Fund Transfer
Act (15 U.S.C. 1693a); and

‘‘(ii) the term ‘electronic fund transfer’
also includes any fund transfer covered
under Article 4A of the Uniform Commercial
Code, as in effect in any State.
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“(C) FINANCIAL INSTITUTION.—The term ‘fi-
nancial institution’—

‘(1) has the meaning given the term in sec-
tion 903 of the Electronic Transfer Fund Act
(15 U.S.C. 1693a); and

‘“(ii) includes a financial institution (as de-
fined in section 509 of the Gramm-Leach-Bli-
ley Act (156 U.S.C. 6809)).

(D) MONEY TRANSMITTING BUSINESS; MONEY
TRANSMITTING SERVICE.—The terms ‘money
transmitting business’ and ‘money transmit-
ting service’ have the meaning given the
terms in section 5330(d) of title 31, United
States Code.

‘“(E) BOARD.—The term ‘Board’ means the
Board of Governors of the Federal Reserve
System.

“(7) POLICIES AND PROCEDURES REQUIRED TO
PREVENT RESTRICTED TRANSACTIONS.—

‘“(A) REGULATIONS.—The Board shall pro-
mulgate regulations requiring—

‘(i) an operator of a credit card system;

‘“(ii) an operator of an international, na-
tional, regional, or local network used to ef-
fect a credit transaction, an electronic fund
transfer, or a money transmitting service;

‘(iii) an operator of any other payment
system that is centrally managed and is pri-
marily engaged in the transmission and set-
tlement of credit transactions, electronic
transfers or money transmitting services
where at least one party to the transaction
or transfer is an individual; and

‘“(iv) any other person described in para-
graph (2)(B) and specified by the Board in
such regulations,
to establish policies and procedures that are
reasonably designed to prevent the introduc-
tion of a restricted transaction into a pay-
ment system or the completion of a re-
stricted transaction using a payment system

‘(B) REQUIREMENTS FOR POLICIES AND PRO-
CEDURES.—In promulgating regulations
under subparagraph (A), the Board shall—

‘(i) identify types of policies and proce-
dures, including nonexclusive examples, that
shall be considered to be reasonably designed
to prevent the introduction of restricted
transactions into a payment system or the
completion of restricted transactions using a
payment system; and

‘(i) to the extent practicable, permit any
payment system, or person described in para-
graph (2)(B), as applicable, to choose among
alternative means of preventing the intro-
duction or completion of restricted trans-
actions.

¢(C) NO LIABILITY FOR BLOCKING OR REFUS-
ING TO HONOR RESTRICTED TRANSACTION.—

‘(i) IN GENERAL.—A payment system, or a
person described in paragraph (2)(B) that is
subject to a regulation issued under this sub-
section, and any participant in such pay-
ment system that prevents or otherwise re-
fuses to honor transactions in an effort to
implement the policies and procedures re-
quired under this subsection or to otherwise
comply with this subsection shall not be lia-
ble to any party for such action.

‘“(ii) COMPLIANCE.—A person described in
paragraph (2)(B) meets the requirements of
this subsection if the person relies on and
complies with the policies and procedures of
a payment system of which the person is a
member or in which the person is a partici-
pant, and such policies and procedures of the
payment system comply with the require-
ments of the regulations promulgated under
subparagraph (A).

(D) ENFORCEMENT.—

‘(i) IN GENERAL.—This subsection, and the
regulations promulgated under this sub-
section, shall be enforced exclusively by the
Federal functional regulators and the Fed-
eral Trade Commission under applicable law
in the manner provided in section 505(a) of
the Gramm-Leach-Bliley Act (15 TU.S.C.
6805(a)).
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‘“(ii) FACTORS TO BE CONSIDERED.—In con-
sidering any enforcement action under this
subsection against a payment system or per-
son described in paragraph (2)(B), the Fed-
eral functional regulators and the Federal
Trade Commission shall consider the fol-
lowing factors:

‘(I) The extent to which the payment sys-
tem or person knowingly permits restricted
transactions.

‘(IT) The history of the payment system or
person in connection with permitting re-
stricted transactions.

‘““(ITII) The extent to which the payment
system or person has established and is
maintaining policies and procedures in com-
pliance with regulations prescribed under
this subsection.

‘‘(8) TRANSACTIONS PERMITTED.—A payment
system, or a person described in paragraph
(2)(B) that is subject to a regulation issued
under this subsection, is authorized to en-
gage in transactions with foreign pharmacies
in connection with investigating violations
or potential violations of any rule or require-
ment adopted by the payment system or per-
son in connection with complying with para-
graph (7). A payment system, or such a per-
son, and its agents and employees shall not
be found to be in violation of, or liable
under, any Federal, State or other law by
virtue of engaging in any such transaction.

“(9) RELATION TO STATE LAWS.—No require-
ment, prohibition, or liability may be im-
posed on a payment system, or a person de-
scribed in paragraph (2)(B) that is subject to
a regulation issued under this subsection,
under the laws of any state with respect to
any payment transaction by an individual
because the payment transaction involves a
payment to a foreign pharmacy.

¢“(10) TIMING OF REQUIREMENTS.—A payment
system, or a person described in paragraph
(2)(B) that is subject to a regulation issued
under this subsection, must adopt policies
and procedures reasonably designed to com-
ply with any regulations required under
paragraph (7) within 60 days after such regu-
lations are issued in final form.

‘(11) COMPLIANCE.—A payment system, and
any person described in paragraph (2)(B),
shall not be deemed to be in violation of
paragraph (1)—

“(A)({) if an alleged violation of paragraph
(1) occurs prior to the mandatory compliance
date of the regulations issued under para-
graph (7); and

‘‘(ii) such entity has adopted or relied on
policies and procedures that are reasonably
designed to prevent the introduction of re-
stricted transactions into a payment system
or the completion of restricted transactions
using a payment system; or

“(B)(1) if an alleged violation of paragraph
(1) occurs after the mandatory compliance
date of such regulations; and

‘‘(ii) such entity is in compliance with such
regulations.”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
day that is 90 days after the date of enact-
ment of this Act.

(c) IMPLEMENTATION.—The Board of Gov-
ernors of the Federal Reserve System shall
promulgate regulations as required by sub-
section (h)(7) of section 303 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 333),
as added by subsection (a), not later than 90
days after the date of enactment of this Act.
SEC. 10009. IMPORTATION EXEMPTION UNDER

CONTROLLED SUBSTANCES IMPORT
AND EXPORT ACT.

Section 1006(a)(2) of the Controlled Sub-
stances Import and Export Act (21 U.S.C.
956(a)(2)) is amended by striking ‘‘not import
the controlled substance into the United
States in an amount that exceeds 50 dosage
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units of the controlled substance.” and in-
serting ‘‘import into the United States not
more than 10 dosage units combined of all
such controlled substances.”.

SEC. 10010. SEVERABILITY.

If any provision of this title, an amend-
ment by this title, or the application of such
provision or amendment to any person or
circumstance is held to be unconstitutional,
the remainder of this title, the amendments
made by this title, and the application of the
provisions of such to any person or cir-
cumstance shall not affected thereby.

SEC. 10011. CERTIFICATION.

(a) IN GENERAL.—This title (other than this
section), and the amendments made by this
title, shall become effective only if the Sec-
retary of Health and Human Services cer-
tifies to Congress that the implementation
of this title, and the amendments made by
this title, will—

(1) pose no additional risk to the public’s
health and safety; and

(2) result in a significant reduction in the
cost of covered products to the American
consumer.

(b) EFFECTIVE DATE.—Notwithstanding any
other provision of this title, or of any
amendment made by this title—

(1) any reference in this title, or in such
amendments, to the date of enactment of
this title shall be deemed to be a reference to
the date of the certification under subsection
(a); and

(2) each reference to ‘‘January 1, 2012 in
section 10006(c) shall be substituted with ‘90
days after the effective date of this title’’.

SA 3157. Mrs. SHAHEEN (for herself,
and Mr. MERKLEY) submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobD, and Mr. HARKIN) to the bill H.R.
35690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1703, between lines 4 and 5, insert
the following:

SEC. 6303. IMPROVEMENTS TO COMPARATIVE
CLINICAL  EFFECTIVENESS RE-
SEARCH.

Section 1181 of the Social Security Act (as
added by section 6301) is amended—

(1) in subsection (d)(2)(B)—

(A) in clause (ii)(IV)—

(i) by inserting *‘, as described in subpara-
graph (A)(ii),” after ‘‘original research’’; and

(ii) by inserting ¢, as long as the re-
searcher enters into a data use agreement
with the Institute for use of the data from
the original research, as appropriate’ after
“‘publication’’; and

(B) by amending clause (iv) to read as fol-
lows:

“(iv) SUBSEQUENT USE OF THE DATA.—The
Institute shall not allow the subsequent use
of data from original research in work-for-
hire contracts with individuals, entities, or
instrumentalities that have a financial in-
terest in the results, unless approved under a
data use agreement with the Institute.”’;

(2) in subsection (d)(8)(A)({iv), by striking
“not be construed as mandates for” and in-
serting ‘‘do not include’’; and

(3) in subsection (f)(1)(C),
clause (ii) to read as follows:

‘(i) 5 members representing physicians
and providers, including 3 members rep-
resenting physicians (at least 1 of whom is a
surgeon), 1 of whom is either a nurse or a

by amending
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State-licensed integrative health care prac-
titioner, and 1 of whom is a representative of
a hospital.”.

SA 3158. Mr. KYL submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end, insert the following:

TITLE —PROVIDING TAX EQUITY
Subtitle A—Use of Health Savings Accounts
for Non-Group High Deductible Health

Plan Premiums
SEC. 001. USE OF HEALTH SAVINGS ACCOUNTS

FOR NON-GROUP HIGH DEDUCTIBLE
HEALTH PLAN PREMIUMS.

(a) IN GENERAL.—Section 223(d)(2)(C) of the
Internal Revenue Code of 1986 (relating to ex-
ceptions) is amended by striking ‘‘or”’ at the
end of clause (iii), by striking the period at
the end of clause (iv) and inserting ‘, or”’,
and by adding at the end the following new
clause:

‘“(v) a high deductible health plan, other
than a group health plan (as defined in sec-
tion 5000(b)(1)).”".

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to taxable
years beginning after December 31, 2009.

Subtitle B—Medical Care Access Protection
SEC. 101. SHORT TITLE.

This subtitle may be cited as the ‘‘Medical
Care Access Protection Act of 2009 or the
“MCAP Act”.

SEC. 102. FINDINGS AND PURPOSE.

(a) FINDINGS.—

(1) EFFECT ON HEALTH CARE ACCESS AND
cosTs.—Congress finds that our current civil
justice system is adversely affecting patient
access to health care services, better patient
care, and cost-efficient health care, in that
the health care liability system is a costly
and ineffective mechanism for resolving
claims of health care liability and compen-
sating injured patients, and is a deterrent to
the sharing of information among health
care professionals which impedes efforts to
improve patient safety and quality of care.

(2) EFFECT ON INTERSTATE COMMERCE.—Con-
gress finds that the health care and insur-
ance industries are industries affecting
interstate commerce and the health care li-
ability litigation systems existing through-
out the United States are activities that af-
fect interstate commerce by contributing to
the high costs of health care and premiums
for health care liability insurance purchased
by health care system providers.

(3) EFFECT ON FEDERAL SPENDING.—Con-
gress finds that the health care liability liti-
gation systems existing throughout the
United States have a significant effect on
the amount, distribution, and use of Federal
funds because of—

(A) the large number of individuals who re-
ceive health care benefits under programs
operated or financed by the Federal Govern-
ment;

(B) the large number of individuals who
benefit because of the exclusion from Fed-
eral taxes of the amounts spent to provide
them with health insurance benefits; and

(C) the large number of health care pro-
viders who provide items or services for
which the Federal Government makes pay-
ments.

(b) PURPOSE.—It is the purpose of this sub-
title to implement reasonable, comprehen-
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sive, and effective health care liability re-
forms designed to—

(1) improve the availability of health care
services in cases in which health care liabil-
ity actions have been shown to be a factor in
the decreased availability of services;

(2) reduce the incidence of ‘‘defensive medi-
cine’” and lower the cost of health care li-
ability insurance, all of which contribute to
the escalation of health care costs;

(3) ensure that persons with meritorious
health care injury claims receive fair and
adequate compensation, including reason-
able noneconomic damages;

(4) improve the fairness and cost-effective-
ness of our current health care liability sys-
tem to resolve disputes over, and provide
compensation for, health care liability by re-
ducing uncertainty in the amount of com-
pensation provided to injured individuals;
and

(5) provide an increased sharing of informa-
tion in the health care system which will re-
duce unintended injury and improve patient
care.

SEC. 103. DEFINITIONS.

In this subtitle:

(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system’ or ‘“‘ADR’ means a sys-
tem that provides for the resolution of
health care lawsuits in a manner other than
through a civil action brought in a State or
Federal court.

(2) CLAIMANT.—The term ‘‘claimant”
means any person who brings a health care
lawsuit, including a person who asserts or
claims a right to legal or equitable contribu-
tion, indemnity or subrogation, arising out
of a health care liability claim or action, and
any person on whose behalf such a claim is
asserted or such an action is brought, wheth-
er deceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The
term ‘‘collateral source benefits’’ means any
amount paid or reasonably likely to be paid
in the future to or on behalf of the claimant,
or any service, product or other benefit pro-
vided or reasonably likely to be provided in
the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pur-
suant to—

(A) any State or Federal health, sickness,
income-disability, accident, or workers’
compensation law;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(4) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities, damages for physical and
emotional pain, suffering, inconvenience,
physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of
society and companionship, loss of consor-
tium (other than loss of domestic service),
hedonic damages, injury to reputation, and
all other nonpecuniary losses of any kind or
nature. Such term includes economic dam-

ages and noneconomic damages, as such
terms are defined in this section.
(5) CONTINGENT FEE.—The term ‘‘contin-

gent fee” includes all compensation to any
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person or persons which is payable only if a
recovery is effected on behalf of one or more
claimants.

(6) ECONOMIC DAMAGES.—The term ‘‘eco-
nomic damages’’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities.

(7) HEALTH CARE GOODS OR SERVICES.—The
term ‘“‘health care goods or services’” means
any goods or services provided by a health
care institution, provider, or by any indi-
vidual working under the supervision of a
health care provider, that relates to the di-
agnosis, prevention, care, or treatment of
any human disease or impairment, or the as-
sessment of the health of human beings.

(8) HEALTH CARE INSTITUTION.—The term
‘“‘health care institution” means any entity
licensed under Federal or State law to pro-
vide health care services (including but not
limited to ambulatory surgical centers, as-
sisted living facilities, emergency medical
services providers, hospices, hospitals and
hospital systems, nursing homes, or other
entities licensed to provide such services).

(99 HEALTH CARE LAWSUIT.—The term
““health care lawsuit’® means any health care
liability claim concerning the provision of
health care goods or services affecting inter-
state commerce, or any health care liability
action concerning the provision of (or the
failure to provide) health care goods or serv-
ices affecting interstate commerce, brought
in a State or Federal court or pursuant to an
alternative dispute resolution system,
against a health care provider or a health
care institution regardless of the theory of
liability on which the claim is based, or the
number of claimants, plaintiffs, defendants,
or other parties, or the number of claims or
causes of action, in which the claimant al-
leges a health care liability claim.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action” means a
civil action brought in a State or Federal
Court or pursuant to an alternative dispute
resolution system, against a health care pro-
vider or a health care institution regardless
of the theory of liability on which the claim
is based, or the number of plaintiffs, defend-
ants, or other parties, or the number of
causes of action, in which the claimant al-
leges a health care liability claim.

(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’ means a
demand by any person, whether or not pursu-
ant to ADR, against a health care provider
or health care institution, including third-
party claims, cross-claims, counter-claims,
or contribution claims, which are based upon
the provision of, use of, or payment for (or
the failure to provide, use, or pay for) health
care services, regardless of the theory of li-
ability on which the claim is based, or the
number of plaintiffs, defendants, or other
parties, or the number of causes of action.

(12) HEALTH CARE PROVIDER.—

(A) IN GENERAL.—The term ‘health care
provider” means any person (including but
not limited to a physician (as defined by sec-
tion 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)), registered nurse, dentist, po-
diatrist, pharmacist, chiropractor, or optom-
etrist) required by State or Federal law to be
licensed, registered, or certified to provide
health care services, and being either so li-
censed, registered, or certified, or exempted
from such requirement by other statute or
regulation.

(B) TREATMENT OF CERTAIN PROFESSIONAL
ASSOCIATIONS.—For purposes of this subtitle,
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a professional association that is organized
under State law by an individual physician
or group of physicians, a partnership or lim-
ited liability partnership formed by a group
of physicians, a nonprofit health corporation
certified under State law, or a company
formed by a group of physicians under State
law shall be treated as a health care provider
under subparagraph (A).

(13) MALICIOUS INTENT TO INJURE.—The
term ‘‘malicious intent to injure’ means in-
tentionally causing or attempting to cause
physical injury other than providing health
care goods or services.

(14) NONECONOMIC DAMAGES.—The term
‘‘noneconomic damages’ means damages for
physical and emotional pain, suffering, in-
convenience, physical impairment, mental
anguish, disfigurement, loss of enjoyment of
life, loss of society and companionship, loss
of consortium (other than loss of domestic
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of
any kind or nature.

(15) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’ means damages awarded, for
the purpose of punishment or deterrence, and
not solely for compensatory purposes,
against a health care provider or health care
institution. Punitive damages are neither
economic nor noneconomic damages.

(16) RECOVERY.—The term ‘‘recovery’”’
means the net sum recovered after deducting
any disbursements or costs incurred in con-
nection with prosecution or settlement of
the claim, including all costs paid or ad-
vanced by any person. Costs of health care
incurred by the plaintiff and the attorneys’
office overhead costs or charges for legal
services are not deductible disbursements or
costs for such purpose.

(17) STATE.—The term ‘‘State’ means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, and any other
territory or possession of the United States,
or any political subdivision thereof.

SEC. 104. ENCOURAGING SPEEDY RESOLUTION
OF CLAIMS.

(a) IN GENERAL.—Except as otherwise pro-
vided for in this section, the time for the
commencement of a health care lawsuit
shall be 3 years after the date of manifesta-
tion of injury or 1 year after the claimant
discovers, or through the use of reasonable
diligence should have discovered, the injury,
whichever occurs first.

(b) GENERAL EXCEPTION.—The time for the
commencement of a health care lawsuit
shall not exceed 3 years after the date of
manifestation of injury unless the tolling of
time was delayed as a result of—

(1) fraud;

(2) intentional concealment; or

(3) the presence of a foreign body, which
has no therapeutic or diagnostic purpose or
effect, in the person of the injured person.

(c) MINORS.—An action by a minor shall be
commenced within 3 years from the date of
the alleged manifestation of injury except
that if such minor is under the full age of 6
years, such action shall be commenced with-
in 3 years of the manifestation of injury, or
prior to the eighth birthday of the minor,
whichever provides a longer period. Such
time limitation shall be tolled for minors for
any period during which a parent or guard-
ian and a health care provider or health care
institution have committed fraud or collu-
sion in the failure to bring an action on be-
half of the injured minor.

(d) RULE 11 SANCTIONS.—Whenever a Fed-
eral or State court determines (whether by
motion of the parties or whether on the mo-
tion of the court) that there has been a vio-
lation of Rule 11 of the Federal Rules of Civil
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Procedure (or a similar violation of applica-
ble State court rules) in a health care liabil-
ity action to which this subtitle applies, the
court shall impose upon the attorneys, law
firms, or pro se litigants that have violated
Rule 11 or are responsible for the violation,
an appropriate sanction, which shall include
an order to pay the other party or parties for
the reasonable expenses incurred as a direct
result of the filing of the pleading, motion,
or other paper that is the subject of the vio-
lation, including a reasonable attorneys’ fee.
Such sanction shall be sufficient to deter
repetition of such conduct or comparable
conduct by others similarly situated, and to
compensate the party or parties injured by
such conduct.

SEC. 105. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-
TUAL ECONOMIC LOSSES IN HEALTH CARE LAW-
SUITS.—In any health care lawsuit, nothing
in this subtitle shall limit the recovery by a
claimant of the full amount of the available
economic damages, notwithstanding the lim-
itation contained in subsection (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—

(1) HEALTH CARE PROVIDERS.—In any health
care lawsuit where final judgment is ren-
dered against a health care provider, the
amount of noneconomic damages recovered
from the provider, if otherwise available
under applicable Federal or State law, may
be as much as $250,000, regardless of the num-
ber of parties other than a health care insti-
tution against whom the action is brought or
the number of separate claims or actions
brought with respect to the same occurrence.

(2) HEALTH CARE INSTITUTIONS.—

(A) SINGLE INSTITUTION.—In any health
care lawsuit where final judgment is ren-
dered against a single health care institu-
tion, the amount of noneconomic damages
recovered from the institution, if otherwise
available under applicable Federal or State
law, may be as much as $250,000, regardless of
the number of parties against whom the ac-
tion is brought or the number of separate
claims or actions brought with respect to the
same occurrence.

(B) MULTIPLE INSTITUTIONS.—In any health
care lawsuit where final judgment is ren-
dered against more than one health care in-
stitution, the amount of noneconomic dam-
ages recovered from each institution, if oth-
erwise available under applicable Federal or
State law, may be as much as $250,000, re-
gardless of the number of parties against
whom the action is brought or the number of
separate claims or actions brought with re-
spect to the same occurrence, except that
the total amount recovered from all such in-
stitutions in such lawsuit shall not exceed
$500,000.

(¢) NO DISCOUNT OF AWARD FOR NON-
ECONOMIC DAMAGES.—In any health care law-
suit—

(1) an award for future noneconomic dam-
ages shall not be discounted to present
value;

(2) the jury shall not be informed about the
maximum award for noneconomic damages
under subsection (b);

(3) an award for noneconomic damages in
excess of the limitations provided for in sub-
section (b) shall be reduced either before the
entry of judgment, or by amendment of the
judgment after entry of judgment, and such
reduction shall be made before accounting
for any other reduction in damages required
by law; and

(4) if separate awards are rendered for past
and future noneconomic damages and the
combined awards exceed the limitations de-
scribed in subsection (b), the future non-
economic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care
lawsuit, each party shall be liable for that
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party’s several share of any damages only
and not for the share of any other person.
Each party shall be liable only for the
amount of damages allocated to such party
in direct proportion to such party’s percent-
age of responsibility. A separate judgment
shall be rendered against each such party for
the amount allocated to such party. For pur-
poses of this section, the trier of fact shall
determine the proportion of responsibility of
each party for the claimant’s harm.

SEC. 106. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAM-
AGES ACTUALLY PAID TO CLAIMANTS.—

(1) IN GENERAL.—In any health care law-
suit, the court shall supervise the arrange-
ments for payment of damages to protect
against conflicts of interest that may have
the effect of reducing the amount of damages
awarded that are actually paid to claimants.

(2) CONTINGENCY FEES.—

(A) IN GENERAL.—In any health care law-
suit in which the attorney for a party claims
a financial stake in the outcome by virtue of
a contingent fee, the court shall have the
power to restrict the payment of a claim-
ant’s damage recovery to such attorney, and
to redirect such damages to the claimant
based upon the interests of justice and prin-
ciples of equity.

(B) LIMITATION.—The total of all contin-
gent fees for representing all claimants in a
health care lawsuit shall not exceed the fol-
lowing limits:

(i) 40 percent of the first $50,000 recovered
by the claimant(s).

(ii) 33Y¥s percent of the next $50,000 recov-
ered by the claimant(s).

(iii) 256 percent of the next $500,000 recov-
ered by the claimant(s).

(iv) 15 percent of any amount by which the
recovery by the claimant(s) is in excess of
$600,000.

(b) APPLICABILITY.—

(1) IN GENERAL.—The limitations in sub-
section (a) shall apply whether the recovery
is by judgment, settlement, mediation, arbi-
tration, or any other form of alternative dis-
pute resolution.

(2) MINORS.—In a health care lawsuit in-
volving a minor or incompetent person, a
court retains the authority to authorize or
approve a fee that is less than the maximum
permitted under this section.

(¢) EXPERT WITNESSES.—

(1) REQUIREMENT.—No individual shall be
qualified to testify as an expert witness con-
cerning issues of negligence in any health
care lawsuit against a defendant unless such
individual—

(A) except as required under paragraph (2),
is a health care professional who—

(i) is appropriately credentialed or licensed
in 1 or more States to deliver health care
services; and

(ii) typically treats the diagnosis or condi-
tion or provides the type of treatment under
review; and

(B) can demonstrate by competent evi-
dence that, as a result of training, education,
knowledge, and experience in the evaluation,
diagnosis, and treatment of the disease or in-
jury which is the subject matter of the law-
suit against the defendant, the individual
was substantially familiar with applicable
standards of care and practice as they relate
to the act or omission which is the subject of
the lawsuit on the date of the incident.

(2) PHYSICIAN REVIEW.—In a health care
lawsuit, if the claim of the plaintiff involved
treatment that is recommended or provided
by a physician (allopathic or osteopathic), an
individual shall not be qualified to be an ex-
pert witness under this subsection with re-
spect to issues of negligence concerning such
treatment unless such individual is a physi-
cian.
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(3) SPECIALTIES AND SUBSPECIALTIES.—With
respect to a lawsuit described in paragraph
(1), a court shall not permit an expert in one
medical specialty or subspecialty to testify
against a defendant in another medical spe-
cialty or subspecialty unless, in addition to
a showing of substantial familiarity in ac-
cordance with paragraph (1)(B), there is a
showing that the standards of care and prac-
tice in the two specialty or subspecialty
fields are similar.

(4) LIMITATION.—The limitations in this
subsection shall not apply to expert wit-
nesses testifying as to the degree or perma-
nency of medical or physical impairment.
SEC. 107. ADDITIONAL HEALTH BENEFITS.

(a) IN GENERAL.—The amount of any dam-
ages received by a claimant in any health
care lawsuit shall be reduced by the court by
the amount of any collateral source benefits
to which the claimant is entitled, less any
insurance premiums or other payments made
by the claimant (or by the spouse, parent,
child, or legal guardian of the claimant) to
obtain or secure such benefits.

(b) PRESERVATION OF CURRENT LAW.—
Where a payor of collateral source benefits
has a right of recovery by reimbursement or
subrogation and such right is permitted
under Federal or State law, subsection (a)
shall not apply.

(c) APPLICATION OF PROVISION.—This sec-
tion shall apply to any health care lawsuit
that is settled or resolved by a fact finder.
SEC. 108. PUNITIVE DAMAGES.

(a) PUNITIVE DAMAGES PERMITTED.—

(1) IN GENERAL.—Punitive damages may, if
otherwise available under applicable State
or Federal law, be awarded against any per-
son in a health care lawsuit only if it is prov-
en by clear and convincing evidence that
such person acted with malicious intent to
injure the claimant, or that such person de-
liberately failed to avoid unnecessary injury
that such person knew the claimant was sub-
stantially certain to suffer.

(2) FILING OF LAWSUIT.—No demand for pu-
nitive damages shall be included in a health
care lawsuit as initially filed. A court may
allow a claimant to file an amended pleading
for punitive damages only upon a motion by
the claimant and after a finding by the
court, upon review of supporting and oppos-
ing affidavits or after a hearing, after weigh-
ing the evidence, that the claimant has es-
tablished by a substantial probability that
the claimant will prevail on the claim for
punitive damages.

(3) SEPARATE PROCEEDING.—At the request
of any party in a health care lawsuit, the
trier of fact shall consider in a separate pro-
ceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; and

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.
If a separate proceeding is requested, evi-
dence relevant only to the claim for punitive
damages, as determined by applicable State
law, shall be inadmissible in any proceeding
to determine whether compensatory dam-
ages are to be awarded.

(4) LIMITATION WHERE NO COMPENSATORY
DAMAGES ARE AWARDED.—In any health care
lawsuit where no judgment for compensatory
damages is rendered against a person, no pu-
nitive damages may be awarded with respect
to the claim in such lawsuit against such
person.

(b) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—

(1) FACTORS CONSIDERED.—In determining
the amount of punitive damages under this
section, the trier of fact shall consider only
the following:

(A) the severity of the harm caused by the
conduct of such party;
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(B) the duration of the conduct or any con-
cealment of it by such party;

(C) the profitability of the conduct to such
party;

(D) the number of products sold or medical
procedures rendered for compensation, as the
case may be, by such party, of the kind caus-
ing the harm complained of by the claimant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained
of by the claimant; and

(F) the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of puni-
tive damages awarded in a health care law-
suit may not exceed an amount equal to two
times the amount of economic damages
awarded in the lawsuit or $250,000, whichever
is greater. The jury shall not be informed of
the limitation under the preceding sentence.

(¢) LIABILITY OF HEALTH CARE PROVIDERS.—

(1) IN GENERAL.—A health care provider
who prescribes, or who dispenses pursuant to
a prescription, a drug, biological product, or
medical device approved by the Food and
Drug Administration, for an approved indica-
tion of the drug, biological product, or med-
ical device, shall not be named as a party to
a product liability lawsuit invoking such
drug, biological product, or medical device
and shall not be liable to a claimant in a
class action lawsuit against the manufac-
turer, distributor, or product seller of such
drug, biological product, or medical device.

(2) MEDICAL PRODUCT.—The term ‘‘medical
product’ means a drug or device intended for
humans. The terms ‘‘drug” and ‘‘device”
have the meanings given such terms in sec-
tions 201(g)(1) and 201(h) of the Federal Food,
Drug and Cosmetic Act (21 U.S.C. 321), re-
spectively, including any component or raw
material used therein, but excluding health
care services.

SEC. 109. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN
HEALTH CARE LAWSUITS.

(a) IN GENERAL.—In any health care law-
suit, if an award of future damages, without
reduction to present value, equaling or ex-
ceeding $50,000 is made against a party with
sufficient insurance or other assets to fund a
periodic payment of such a judgment, the
court shall, at the request of any party,
enter a judgment ordering that the future
damages be paid by periodic payments in ac-
cordance with the Uniform Periodic Pay-
ment of Judgments Act promulgated by the
National Conference of Commissioners on
Uniform State Laws.

(b) APPLICABILITY.—This section applies to
all actions which have not been first set for
trial or retrial before the effective date of
this subtitle.

SEC. 110. EFFECT ON OTHER LAWS.

(a) GENERAL VACCINE INJURY.—

(1) IN GENERAL.—To the extent that title
XXI of the Public Health Service Act estab-
lishes a Federal rule of law applicable to a
civil action brought for a vaccine-related in-
jury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
title XXI shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a vaccine-related in-
jury or death to which a Federal rule of law
under title XXI of the Public Health Service
Act does not apply, then this subtitle or oth-
erwise applicable law (as determined under
this subtitle) will apply to such aspect of
such action.

(b) SMALLPOX VACCINE INJURY.—

(1) IN GENERAL.—To the extent that part C
of title II of the Public Health Service Act
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establishes a Federal rule of law applicable
to a civil action brought for a smallpox vac-
cine-related injury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
part C shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a smallpox vaccine-
related injury or death to which a Federal
rule of law under part C of title II of the
Public Health Service Act does not apply,
then this subtitle or otherwise applicable
law (as determined under this subtitle) will
apply to such aspect of such action.

(c) OTHER FEDERAL LAW.—Except as pro-
vided in this section, nothing in this subtitle
shall be deemed to affect any defense avail-
able, or any limitation on liability that ap-
plies to, a defendant in a health care lawsuit
or action under any other provision of Fed-
eral law.

SEC. 111. STATE FLEXIBILITY AND PROTECTION
OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provi-
sions governing health care lawsuits set
forth in this subtitle shall preempt, subject
to subsections (b) and (c), State law to the
extent that State law prevents the applica-
tion of any provisions of law established by
or under this subtitle. The provisions gov-
erning health care lawsuits set forth in this
subtitle supersede chapter 171 of title 28,
United States Code, to the extent that such
chapter—

(1) provides for a greater amount of dam-
ages or contingent fees, a longer period in
which a health care lawsuit may be com-
menced, or a reduced applicability or scope
of periodic payment of future damages, than
provided in this subtitle; or

(2) prohibits the introduction of evidence
regarding collateral source benefits.

(b) PREEMPTION OF CERTAIN STATE LAWS.—
No provision of this subtitle shall be con-
strued to preempt any State law (whether ef-
fective before, on, or after the date of the en-
actment of this Act) that specifies a par-
ticular monetary amount of compensatory
or punitive damages (or the total amount of
damages) that may be awarded in a health
care lawsuit, regardless of whether such
monetary amount is greater or lesser than is
provided for under this subtitle, notwith-
standing section 105(a).

(c) PROTECTION OF STATE’S RIGHTS AND
OTHER LAWS.—

(1) IN GENERAL.—Any issue that is not gov-
erned by a provision of law established by or
under this subtitle (including the State
standards of negligence) shall be governed by
otherwise applicable Federal or State law.

(2) RULE OF CONSTRUCTION.—Nothing in this
subtitle shall be construed to—

(A) preempt or supersede any Federal or
State law that imposes greater procedural or
substantive protections (such as a shorter
statute of limitations) for a health care pro-
vider or health care institution from liabil-
ity, loss, or damages than those provided by
this subtitle;

(B) preempt or supercede any State law
that permits and provides for the enforce-
ment of any arbitration agreement related
to a health care liability claim whether en-
acted prior to or after the date of enactment
of this Act;

(C) create a cause of action that is not oth-
erwise available under Federal or State law;
or

(D) affect the scope of preemption of any
other Federal law.

SEC. 112. APPLICABILITY; EFFECTIVE DATE.

This subtitle shall apply to any health care
lawsuit brought in a Federal or State court,
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or subject to an alternative dispute resolu-
tion system, that is initiated on or after the
date of the enactment of this Act, except
that any health care lawsuit arising from an
injury occurring prior to the date of enact-
ment of this Act shall be governed by the ap-
plicable statute of limitations provisions in
effect at the time the injury occurred.

SA 3159. Mr. KYL submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end, insert the following:

TITLE K —HSA CONTRIBUTION LIMIT

Subtitle A—Increase in HSA Contribution
Limit
001. INCREASE IN LIMIT FOR HSA CON-
TRIBUTIONS TO EQUAL MAXIMUM
HIGH DEDUCTIBLE HEALTH PLAN
OUT-OF-POCKET LIMIT.

(a) IN GENERAL.—Section 223(b)(2) of the In-
ternal Revenue Code of 1986 (relating to ex-
ceptions) is amended—

(1) by striking ‘‘$2,250”’ in subparagraph (A)
and inserting ‘‘the dollar amount specified
under subsection (c)(2)(A)(ii)(I) for such tax-
able year’’, and

(2) by striking ‘“$4,500” in subparagraph (B)
and inserting ‘‘the dollar amount specified
under subsection (¢)(2)(A)(ii)(II) for such tax-
able year”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to months
beginning after the date of the enactment of
this Act.

Subtitle B—Medical Care Access Protection
SEC. 101. SHORT TITLE.

This subtitle may be cited as the ‘“Medical
Care Access Protection Act of 2009 or the
“MCAP Act”.

SEC. 102. FINDINGS AND PURPOSE.

(a) FINDINGS.—

(1) EFFECT ON HEALTH CARE ACCESS AND
cosTs.—Congress finds that our current civil
justice system is adversely affecting patient
access to health care services, better patient
care, and cost-efficient health care, in that
the health care liability system is a costly
and ineffective mechanism for resolving
claims of health care liability and compen-
sating injured patients, and is a deterrent to
the sharing of information among health
care professionals which impedes efforts to
improve patient safety and quality of care.

(2) EFFECT ON INTERSTATE COMMERCE.—Con-
gress finds that the health care and insur-
ance industries are industries affecting
interstate commerce and the health care li-
ability litigation systems existing through-
out the United States are activities that af-
fect interstate commerce by contributing to
the high costs of health care and premiums
for health care liability insurance purchased
by health care system providers.

(3) EFFECT ON FEDERAL SPENDING.—Con-
gress finds that the health care liability liti-
gation systems existing throughout the
United States have a significant effect on
the amount, distribution, and use of Federal
funds because of—

(A) the large number of individuals who re-
ceive health care benefits under programs
operated or financed by the Federal Govern-
ment;

(B) the large number of individuals who
benefit because of the exclusion from Fed-
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eral taxes of the amounts spent to provide
them with health insurance benefits; and

(C) the large number of health care pro-
viders who provide items or services for
which the Federal Government makes pay-
ments.

(b) PURPOSE.—It is the purpose of this sub-
title to implement reasonable, comprehen-
sive, and effective health care liability re-
forms designed to—

(1) improve the availability of health care
services in cases in which health care liabil-
ity actions have been shown to be a factor in
the decreased availability of services;

(2) reduce the incidence of ‘‘defensive medi-
cine” and lower the cost of health care li-
ability insurance, all of which contribute to
the escalation of health care costs;

(3) ensure that persons with meritorious
health care injury claims receive fair and
adequate compensation, including reason-
able noneconomic damages;

(4) improve the fairness and cost-effective-
ness of our current health care liability sys-
tem to resolve disputes over, and provide
compensation for, health care liability by re-
ducing uncertainty in the amount of com-
pensation provided to injured individuals;
and

(5) provide an increased sharing of informa-
tion in the health care system which will re-
duce unintended injury and improve patient
care.

SEC. 103. DEFINITIONS.

In this subtitle:

(1) ALTERNATIVE DISPUTE RESOLUTION SYS-
TEM; ADR.—The term ‘‘alternative dispute
resolution system’ or ‘“‘ADR’ means a sys-
tem that provides for the resolution of
health care lawsuits in a manner other than
through a civil action brought in a State or
Federal court.

(2) CLAIMANT.—The term ‘‘claimant”
means any person who brings a health care
lawsuit, including a person who asserts or
claims a right to legal or equitable contribu-
tion, indemnity or subrogation, arising out
of a health care liability claim or action, and
any person on whose behalf such a claim is
asserted or such an action is brought, wheth-
er deceased, incompetent, or a minor.

(3) COLLATERAL SOURCE BENEFITS.—The
term ‘‘collateral source benefits’’ means any
amount paid or reasonably likely to be paid
in the future to or on behalf of the claimant,
or any service, product or other benefit pro-
vided or reasonably likely to be provided in
the future to or on behalf of the claimant, as
a result of the injury or wrongful death, pur-
suant to—

(A) any State or Federal health, sickness,
income-disability, accident, or workers’
compensation law;

(B) any health, sickness, income-disability,
or accident insurance that provides health
benefits or income-disability coverage;

(C) any contract or agreement of any
group, organization, partnership, or corpora-
tion to provide, pay for, or reimburse the
cost of medical, hospital, dental, or income
disability benefits; and

(D) any other publicly or privately funded
program.

(4) COMPENSATORY DAMAGES.—The term
‘“‘compensatory damages’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities, damages for physical and
emotional pain, suffering, inconvenience,
physical impairment, mental anguish, dis-
figurement, loss of enjoyment of life, loss of
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society and companionship, loss of consor-
tium (other than loss of domestic service),
hedonic damages, injury to reputation, and
all other nonpecuniary losses of any kind or
nature. Such term includes economic dam-

ages and noneconomic damages, as such
terms are defined in this section.
(5) CONTINGENT FEE.—The term ‘‘contin-

gent fee’” includes all compensation to any
person or persons which is payable only if a
recovery is effected on behalf of one or more
claimants.

(6) ECONOMIC DAMAGES.—The term ‘‘eco-
nomic damages”’ means objectively
verifiable monetary losses incurred as a re-
sult of the provision of, use of, or payment
for (or failure to provide, use, or pay for)
health care services or medical products,
such as past and future medical expenses,
loss of past and future earnings, cost of ob-
taining domestic services, loss of employ-
ment, and loss of business or employment
opportunities.

(7) HEALTH CARE GOODS OR SERVICES.—The
term ‘‘health care goods or services’” means
any goods or services provided by a health
care institution, provider, or by any indi-
vidual working under the supervision of a
health care provider, that relates to the di-
agnosis, prevention, care, or treatment of
any human disease or impairment, or the as-
sessment of the health of human beings.

(8) HEALTH CARE INSTITUTION.—The term
‘“‘health care institution” means any entity
licensed under Federal or State law to pro-
vide health care services (including but not
limited to ambulatory surgical centers, as-
sisted living facilities, emergency medical
services providers, hospices, hospitals and
hospital systems, nursing homes, or other
entities licensed to provide such services).

(99 HEALTH CARE LAWSUIT.—The term
““health care lawsuit’’ means any health care
liability claim concerning the provision of
health care goods or services affecting inter-
state commerce, or any health care liability
action concerning the provision of (or the
failure to provide) health care goods or serv-
ices affecting interstate commerce, brought
in a State or Federal court or pursuant to an
alternative dispute resolution system,
against a health care provider or a health
care institution regardless of the theory of
liability on which the claim is based, or the
number of claimants, plaintiffs, defendants,
or other parties, or the number of claims or
causes of action, in which the claimant al-
leges a health care liability claim.

(10) HEALTH CARE LIABILITY ACTION.—The
term ‘‘health care liability action’ means a
civil action brought in a State or Federal
Court or pursuant to an alternative dispute
resolution system, against a health care pro-
vider or a health care institution regardless
of the theory of liability on which the claim
is based, or the number of plaintiffs, defend-
ants, or other parties, or the number of
causes of action, in which the claimant al-
leges a health care liability claim.

(11) HEALTH CARE LIABILITY CLAIM.—The
term ‘‘health care liability claim’ means a
demand by any person, whether or not pursu-
ant to ADR, against a health care provider
or health care institution, including third-
party claims, cross-claims, counter-claims,
or contribution claims, which are based upon
the provision of, use of, or payment for (or
the failure to provide, use, or pay for) health
care services, regardless of the theory of li-
ability on which the claim is based, or the
number of plaintiffs, defendants, or other
parties, or the number of causes of action.

(12) HEALTH CARE PROVIDER.—

(A) IN GENERAL.—The term ‘health care
provider” means any person (including but
not limited to a physician (as defined by sec-
tion 1861(r) of the Social Security Act (42
U.S.C. 1395x(r)), registered nurse, dentist, po-
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diatrist, pharmacist, chiropractor, or optom-
etrist) required by State or Federal law to be
licensed, registered, or certified to provide
health care services, and being either so li-
censed, registered, or certified, or exempted
from such requirement by other statute or
regulation.

(B) TREATMENT OF CERTAIN PROFESSIONAL
ASSOCIATIONS.—For purposes of this subtitle,
a professional association that is organized
under State law by an individual physician
or group of physicians, a partnership or lim-
ited liability partnership formed by a group
of physicians, a nonprofit health corporation
certified under State law, or a company
formed by a group of physicians under State
law shall be treated as a health care provider
under subparagraph (A).

(13) MALICIOUS INTENT TO INJURE.—The
term ‘‘malicious intent to injure’ means in-
tentionally causing or attempting to cause
physical injury other than providing health
care goods or services.

(14) NONECONOMIC DAMAGES.—The term
‘‘noneconomic damages’ means damages for
physical and emotional pain, suffering, in-
convenience, physical impairment, mental
anguish, disfigurement, loss of enjoyment of
life, loss of society and companionship, loss
of consortium (other than loss of domestic
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of
any kind or nature.

(15) PUNITIVE DAMAGES.—The term ‘‘puni-
tive damages’ means damages awarded, for
the purpose of punishment or deterrence, and
not solely for compensatory purposes,
against a health care provider or health care
institution. Punitive damages are neither
economic nor noneconomic damages.

(16) RECOVERY.—The term ‘‘recovery’”’
means the net sum recovered after deducting
any disbursements or costs incurred in con-
nection with prosecution or settlement of
the claim, including all costs paid or ad-
vanced by any person. Costs of health care
incurred by the plaintiff and the attorneys’
office overhead costs or charges for legal
services are not deductible disbursements or
costs for such purpose.

(17) STATE.—The term ‘‘State’ means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa, the
Northern Mariana Islands, the Trust Terri-
tory of the Pacific Islands, and any other
territory or possession of the United States,
or any political subdivision thereof.

SEC. 104. ENCOURAGING SPEEDY RESOLUTION
OF CLAIMS.

(a) IN GENERAL.—Except as otherwise pro-
vided for in this section, the time for the
commencement of a health care lawsuit
shall be 3 years after the date of manifesta-
tion of injury or 1 year after the claimant
discovers, or through the use of reasonable
diligence should have discovered, the injury,
whichever occurs first.

(b) GENERAL EXCEPTION.—The time for the
commencement of a health care lawsuit
shall not exceed 3 years after the date of
manifestation of injury unless the tolling of
time was delayed as a result of—

(1) fraud;

(2) intentional concealment; or

(3) the presence of a foreign body, which
has no therapeutic or diagnostic purpose or
effect, in the person of the injured person.

(c) MINORS.—An action by a minor shall be
commenced within 3 years from the date of
the alleged manifestation of injury except
that if such minor is under the full age of 6
years, such action shall be commenced with-
in 3 years of the manifestation of injury, or
prior to the eighth birthday of the minor,
whichever provides a longer period. Such
time limitation shall be tolled for minors for
any period during which a parent or guard-
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ian and a health care provider or health care
institution have committed fraud or collu-
sion in the failure to bring an action on be-
half of the injured minor.

(d) RULE 11 SANCTIONS.—Whenever a Fed-
eral or State court determines (whether by
motion of the parties or whether on the mo-
tion of the court) that there has been a vio-
lation of Rule 11 of the Federal Rules of Civil
Procedure (or a similar violation of applica-
ble State court rules) in a health care liabil-
ity action to which this subtitle applies, the
court shall impose upon the attorneys, law
firms, or pro se litigants that have violated
Rule 11 or are responsible for the violation,
an appropriate sanction, which shall include
an order to pay the other party or parties for
the reasonable expenses incurred as a direct
result of the filing of the pleading, motion,
or other paper that is the subject of the vio-
lation, including a reasonable attorneys’ fee.
Such sanction shall be sufficient to deter
repetition of such conduct or comparable
conduct by others similarly situated, and to
compensate the party or parties injured by
such conduct.

SEC. 105. COMPENSATING PATIENT INJURY.

(a) UNLIMITED AMOUNT OF DAMAGES FOR AC-
TUAL ECONOMIC LOSSES IN HEALTH CARE LAW-
SUITS.—In any health care lawsuit, nothing
in this subtitle shall limit the recovery by a
claimant of the full amount of the available
economic damages, notwithstanding the lim-
itation contained in subsection (b).

(b) ADDITIONAL NONECONOMIC DAMAGES.—

(1) HEALTH CARE PROVIDERS.—In any health
care lawsuit where final judgment is ren-
dered against a health care provider, the
amount of noneconomic damages recovered
from the provider, if otherwise available
under applicable Federal or State law, may
be as much as $250,000, regardless of the num-
ber of parties other than a health care insti-
tution against whom the action is brought or
the number of separate claims or actions
brought with respect to the same occurrence.

(2) HEALTH CARE INSTITUTIONS.—

(A) SINGLE INSTITUTION.—In any health
care lawsuit where final judgment is ren-
dered against a single health care institu-
tion, the amount of noneconomic damages
recovered from the institution, if otherwise
available under applicable Federal or State
law, may be as much as $250,000, regardless of
the number of parties against whom the ac-
tion is brought or the number of separate
claims or actions brought with respect to the
same occurrence.

(B) MULTIPLE INSTITUTIONS.—In any health
care lawsuit where final judgment is ren-
dered against more than one health care in-
stitution, the amount of noneconomic dam-
ages recovered from each institution, if oth-
erwise available under applicable Federal or
State law, may be as much as $250,000, re-
gardless of the number of parties against
whom the action is brought or the number of
separate claims or actions brought with re-
spect to the same occurrence, except that
the total amount recovered from all such in-
stitutions in such lawsuit shall not exceed
$500,000.

(¢) NO DISCOUNT OF AWARD FOR NON-
ECONOMIC DAMAGES.—In any health care law-
suit—

(1) an award for future noneconomic dam-
ages shall not be discounted to present
value;

(2) the jury shall not be informed about the
maximum award for noneconomic damages
under subsection (b);

(3) an award for noneconomic damages in
excess of the limitations provided for in sub-
section (b) shall be reduced either before the
entry of judgment, or by amendment of the
judgment after entry of judgment, and such
reduction shall be made before accounting
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for any other reduction in damages required
by law; and

(4) if separate awards are rendered for past
and future noneconomic damages and the
combined awards exceed the limitations de-
scribed in subsection (b), the future non-
economic damages shall be reduced first.

(d) FAIR SHARE RULE.—In any health care
lawsuit, each party shall be liable for that
party’s several share of any damages only
and not for the share of any other person.
Each party shall be liable only for the
amount of damages allocated to such party
in direct proportion to such party’s percent-
age of responsibility. A separate judgment
shall be rendered against each such party for
the amount allocated to such party. For pur-
poses of this section, the trier of fact shall
determine the proportion of responsibility of
each party for the claimant’s harm.

SEC. 106. MAXIMIZING PATIENT RECOVERY.

(a) COURT SUPERVISION OF SHARE OF DAM-
AGES ACTUALLY PAID TO CLAIMANTS.—

(1) IN GENERAL.—In any health care law-
suit, the court shall supervise the arrange-
ments for payment of damages to protect
against conflicts of interest that may have
the effect of reducing the amount of damages
awarded that are actually paid to claimants.

(2) CONTINGENCY FEES.—

(A) IN GENERAL.—In any health care law-
suit in which the attorney for a party claims
a financial stake in the outcome by virtue of
a contingent fee, the court shall have the
power to restrict the payment of a claim-
ant’s damage recovery to such attorney, and
to redirect such damages to the claimant
based upon the interests of justice and prin-
ciples of equity.

(B) LIMITATION.—The total of all contin-
gent fees for representing all claimants in a
health care lawsuit shall not exceed the fol-
lowing limits:

(i) 40 percent of the first $50,000 recovered
by the claimant(s).

(ii) 33Y¥s percent of the next $50,000 recov-
ered by the claimant(s).

(iii) 256 percent of the next $500,000 recov-
ered by the claimant(s).

(iv) 15 percent of any amount by which the
recovery by the claimant(s) is in excess of
$600,000.

(b) APPLICABILITY.—

(1) IN GENERAL.—The limitations in sub-
section (a) shall apply whether the recovery
is by judgment, settlement, mediation, arbi-
tration, or any other form of alternative dis-
pute resolution.

(2) MINORS.—In a health care lawsuit in-
volving a minor or incompetent person, a
court retains the authority to authorize or
approve a fee that is less than the maximum
permitted under this section.

(¢) EXPERT WITNESSES.—

(1) REQUIREMENT.—No individual shall be
qualified to testify as an expert witness con-
cerning issues of negligence in any health
care lawsuit against a defendant unless such
individual—

(A) except as required under paragraph (2),
is a health care professional who—

(i) is appropriately credentialed or licensed
in 1 or more States to deliver health care
services; and

(ii) typically treats the diagnosis or condi-
tion or provides the type of treatment under
review; and

(B) can demonstrate by competent evi-
dence that, as a result of training, education,
knowledge, and experience in the evaluation,
diagnosis, and treatment of the disease or in-
jury which is the subject matter of the law-
suit against the defendant, the individual
was substantially familiar with applicable
standards of care and practice as they relate
to the act or omission which is the subject of
the lawsuit on the date of the incident.
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(2) PHYSICIAN REVIEW.—In a health care
lawsuit, if the claim of the plaintiff involved
treatment that is recommended or provided
by a physician (allopathic or osteopathic), an
individual shall not be qualified to be an ex-
pert witness under this subsection with re-
spect to issues of negligence concerning such
treatment unless such individual is a physi-
cian.

(3) SPECIALTIES AND SUBSPECIALTIES.—With
respect to a lawsuit described in paragraph
(1), a court shall not permit an expert in one
medical specialty or subspecialty to testify
against a defendant in another medical spe-
cialty or subspecialty unless, in addition to
a showing of substantial familiarity in ac-
cordance with paragraph (1)(B), there is a
showing that the standards of care and prac-
tice in the two specialty or subspecialty
fields are similar.

(4) LIMITATION.—The limitations in this
subsection shall not apply to expert wit-
nesses testifying as to the degree or perma-
nency of medical or physical impairment.
SEC. 107. ADDITIONAL HEALTH BENEFITS.

(a) IN GENERAL.—The amount of any dam-
ages received by a claimant in any health
care lawsuit shall be reduced by the court by
the amount of any collateral source benefits
to which the claimant is entitled, less any
insurance premiums or other payments made
by the claimant (or by the spouse, parent,
child, or legal guardian of the claimant) to
obtain or secure such benefits.

(b) PRESERVATION OF CURRENT LAW.—
Where a payor of collateral source benefits
has a right of recovery by reimbursement or
subrogation and such right is permitted
under Federal or State law, subsection (a)
shall not apply.

(c) APPLICATION OF PROVISION.—This sec-
tion shall apply to any health care lawsuit
that is settled or resolved by a fact finder.
SEC. 108. PUNITIVE DAMAGES.

(a) PUNITIVE DAMAGES PERMITTED.—

(1) IN GENERAL.—Punitive damages may, if
otherwise available under applicable State
or Federal law, be awarded against any per-
son in a health care lawsuit only if it is prov-
en by clear and convincing evidence that
such person acted with malicious intent to
injure the claimant, or that such person de-
liberately failed to avoid unnecessary injury
that such person knew the claimant was sub-
stantially certain to suffer.

(2) FILING OF LAWSUIT.—No demand for pu-
nitive damages shall be included in a health
care lawsuit as initially filed. A court may
allow a claimant to file an amended pleading
for punitive damages only upon a motion by
the claimant and after a finding by the
court, upon review of supporting and oppos-
ing affidavits or after a hearing, after weigh-
ing the evidence, that the claimant has es-
tablished by a substantial probability that
the claimant will prevail on the claim for
punitive damages.

(3) SEPARATE PROCEEDING.—At the request
of any party in a health care lawsuit, the
trier of fact shall consider in a separate pro-
ceeding—

(A) whether punitive damages are to be
awarded and the amount of such award; and

(B) the amount of punitive damages fol-
lowing a determination of punitive liability.
If a separate proceeding is requested, evi-
dence relevant only to the claim for punitive
damages, as determined by applicable State
law, shall be inadmissible in any proceeding
to determine whether compensatory dam-
ages are to be awarded.

(4) LIMITATION WHERE NO COMPENSATORY
DAMAGES ARE AWARDED.—In any health care
lawsuit where no judgment for compensatory
damages is rendered against a person, no pu-
nitive damages may be awarded with respect
to the claim in such lawsuit against such
person.
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(b) DETERMINING AMOUNT OF PUNITIVE DAM-
AGES.—

(1) FACTORS CONSIDERED.—In determining
the amount of punitive damages under this
section, the trier of fact shall consider only
the following:

(A) the severity of the harm caused by the
conduct of such party;

(B) the duration of the conduct or any con-
cealment of it by such party;

(C) the profitability of the conduct to such
party;

(D) the number of products sold or medical
procedures rendered for compensation, as the
case may be, by such party, of the kind caus-
ing the harm complained of by the claimant;

(E) any criminal penalties imposed on such
party, as a result of the conduct complained
of by the claimant; and

(F) the amount of any civil fines assessed
against such party as a result of the conduct
complained of by the claimant.

(2) MAXIMUM AWARD.—The amount of puni-
tive damages awarded in a health care law-
suit may not exceed an amount equal to two
times the amount of economic damages
awarded in the lawsuit or $250,000, whichever
is greater. The jury shall not be informed of
the limitation under the preceding sentence.

(¢) LIABILITY OF HEALTH CARE PROVIDERS.—

(1) IN GENERAL.—A health care provider
who prescribes, or who dispenses pursuant to
a prescription, a drug, biological product, or
medical device approved by the Food and
Drug Administration, for an approved indica-
tion of the drug, biological product, or med-
ical device, shall not be named as a party to
a product liability lawsuit invoking such
drug, biological product, or medical device
and shall not be liable to a claimant in a
class action lawsuit against the manufac-
turer, distributor, or product seller of such
drug, biological product, or medical device.

(2) MEDICAL PRODUCT.—The term ‘‘medical
product’” means a drug or device intended for
humans. The terms ‘“drug” and ‘‘device”
have the meanings given such terms in sec-
tions 201(g)(1) and 201(h) of the Federal Food,
Drug and Cosmetic Act (21 U.S.C. 321), re-
spectively, including any component or raw
material used therein, but excluding health
care services.

SEC. 109. AUTHORIZATION OF PAYMENT OF FU-
TURE DAMAGES TO CLAIMANTS IN
HEALTH CARE LAWSUITS.

(a) IN GENERAL.—In any health care law-
suit, if an award of future damages, without
reduction to present value, equaling or ex-
ceeding $50,000 is made against a party with
sufficient insurance or other assets to fund a
periodic payment of such a judgment, the
court shall, at the request of any party,
enter a judgment ordering that the future
damages be paid by periodic payments in ac-
cordance with the Uniform Periodic Pay-
ment of Judgments Act promulgated by the
National Conference of Commissioners on
Uniform State Laws.

(b) APPLICABILITY.—This section applies to
all actions which have not been first set for
trial or retrial before the effective date of
this subtitle.

SEC. 110. EFFECT ON OTHER LAWS.

(a) GENERAL VACCINE INJURY.—

(1) IN GENERAL.—To the extent that title
XXI of the Public Health Service Act estab-
lishes a Federal rule of law applicable to a
civil action brought for a vaccine-related in-
jury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
title XXI shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a vaccine-related in-
jury or death to which a Federal rule of law
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under title XXI of the Public Health Service
Act does not apply, then this subtitle or oth-
erwise applicable law (as determined under
this subtitle) will apply to such aspect of
such action.

(b) SMALLPOX VACCINE INJURY.—

(1) IN GENERAL.—To the extent that part C
of title II of the Public Health Service Act
establishes a Federal rule of law applicable
to a civil action brought for a smallpox vac-
cine-related injury or death—

(A) this subtitle shall not affect the appli-
cation of the rule of law to such an action;
and

(B) any rule of law prescribed by this sub-
title in conflict with a rule of law of such
part C shall not apply to such action.

(2) EXCEPTION.—If there is an aspect of a
civil action brought for a smallpox vaccine-
related injury or death to which a Federal
rule of law under part C of title II of the
Public Health Service Act does not apply,
then this subtitle or otherwise applicable
law (as determined under this subtitle) will
apply to such aspect of such action.

(c) OTHER FEDERAL LAW.—Except as pro-
vided in this section, nothing in this subtitle
shall be deemed to affect any defense avail-
able, or any limitation on liability that ap-
plies to, a defendant in a health care lawsuit
or action under any other provision of Fed-
eral law.

SEC. 111. STATE FLEXIBILITY AND PROTECTION
OF STATES’ RIGHTS.

(a) HEALTH CARE LAWSUITS.—The provi-
sions governing health care lawsuits set
forth in this subtitle shall preempt, subject
to subsections (b) and (c), State law to the
extent that State law prevents the applica-
tion of any provisions of law established by
or under this subtitle. The provisions gov-
erning health care lawsuits set forth in this
subtitle supersede chapter 171 of title 28,
United States Code, to the extent that such
chapter—

(1) provides for a greater amount of dam-
ages or contingent fees, a longer period in
which a health care lawsuit may be com-
menced, or a reduced applicability or scope
of periodic payment of future damages, than
provided in this subtitle; or

(2) prohibits the introduction of evidence
regarding collateral source benefits.

(b) PREEMPTION OF CERTAIN STATE LAWS.—
No provision of this subtitle shall be con-
strued to preempt any State law (whether ef-
fective before, on, or after the date of the en-
actment of this Act) that specifies a par-
ticular monetary amount of compensatory
or punitive damages (or the total amount of
damages) that may be awarded in a health
care lawsuit, regardless of whether such
monetary amount is greater or lesser than is
provided for under this subtitle, notwith-
standing section 105(a).

(c) PROTECTION OF STATE’S RIGHTS AND
OTHER LAWS.—

(1) IN GENERAL.—Any issue that is not gov-
erned by a provision of law established by or
under this subtitle (including the State
standards of negligence) shall be governed by
otherwise applicable Federal or State law.

(2) RULE OF CONSTRUCTION.—Nothing in this
subtitle shall be construed to—

(A) preempt or supersede any Federal or
State law that imposes greater procedural or
substantive protections (such as a shorter
statute of limitations) for a health care pro-
vider or health care institution from liabil-
ity, loss, or damages than those provided by
this subtitle;

(B) preempt or supercede any State law
that permits and provides for the enforce-
ment of any arbitration agreement related
to a health care liability claim whether en-
acted prior to or after the date of enactment
of this Act;
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(C) create a cause of action that is not oth-
erwise available under Federal or State law;
or

(D) affect the scope of preemption of any
other Federal law.

SEC. 112. APPLICABILITY; EFFECTIVE DATE.

This subtitle shall apply to any health care
lawsuit brought in a Federal or State court,
or subject to an alternative dispute resolu-
tion system, that is initiated on or after the
date of the enactment of this Act, except
that any health care lawsuit arising from an
injury occurring prior to the date of enact-
ment of this Act shall be governed by the ap-
plicable statute of limitations provisions in
effect at the time the injury occurred.

SA 3160. Mr. BEGICH submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DobpD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of subtitle C of title IV, insert
the following:

SEC. 4208. INTERAGENCY TASK FORCE TO ASSESS
AND IMPROVE ACCESS TO HEALTH
CARE IN THE STATE OF ALASKA.

(a) ESTABLISHMENT.—There is established a
task force to be known as the ‘“‘Interagency
Access to Health Care in Alaska Task Force”
(referred to in this section as the “Task
Force”’).

(b) DUTIES.—The Task Force shall—

(1) assess access to health care for bene-
ficiaries of Federal health care systems in
Alaska; and

(2) develop a strategy for the Federal Gov-
ernment to improve delivery of health care
to Federal beneficiaries in the State of Alas-
ka.

(c) MEMBERSHIP.—The Task Force shall be
comprised of Federal members who shall be
appointed, not later than 45 days after the
date of enactment of this Act, as follows:

(1) The Secretary of Health and Human
Services shall appoint one representative of
each of the following:

(A) The Department of Health and Human
Services.

(B) The Centers for Medicare and Medicaid
Services.

(C) The Indian Health Service.

(2) The Secretary of Defense shall appoint
one representative of the TRICARE Manage-
ment Activity.

(3) The Secretary of the Army shall ap-
point one representative of the Army Med-
ical Department.

(4) The Secretary of the Air Force shall ap-
point one representative of the Air Force,
from among officers at the Air Force per-
forming medical service functions.

(5) The Secretary of Veterans Affairs shall
appoint one representative of each of the fol-
lowing:

(A) The Department of Veterans Affairs.

(B) The Veterans Health Administration.

(6) The Secretary of Homeland Security
shall appoint one representative of the
United States Coast Guard.

(d) CHAIRPERSON.—One chairperson of the
Task Force shall be appointed by the Sec-
retary at the time of appointment of mem-
bers under subsection (c), selected from
among the members appointed under para-
graph (1).

(e) MEETINGS.—The Task Force shall meet
at the call of the chairperson.

(f) REPORT.—Not later than 180 days after
the date of enactment of this Act, the Task
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Force shall submit to Congress a report de-
tailing the activities of the Task Force and
containing the findings, strategies, rec-
ommendations, policies, and initiatives de-
veloped pursuant to the duty described in
subsection (b)(2). In preparing such report,
the Task Force shall consider completed and
ongoing efforts by Federal agencies to im-
prove access to health care in the State of
Alaska.

(g) TERMINATION.—The Task Force shall be
terminated on the date of submission of the
report described in subsection (f).

SA 3161. Mr. THUNE submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DoDD, and Mr. HARKIN) to the bill H.R.
3690, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 101, between lines 19 and 20, insert
the following:

(3) INCLUSION OF HIGH DEDUCTIBLE HEALTH
PLANS IN CERTAIN STATES.—

(A) IN GENERAL.—If a State is described in
subparagraph (B) with respect to health
plans offered in the individual or small group
market, then, on and after the certification
date—

(i) a health plan described in subparagraph
(C) shall be treated as a qualified health plan
under this section, and as minimum essen-
tial coverage under section 5000A of such
Code, for purposes of this Act and the
amendments made by this Act; and

(ii) no requirement imposed by any provi-
sion of, or any amendment made by, this Act
shall apply with respect to such plan or
issuer thereof.

(B) STATE DESCRIBED.—For purposes of this
paragraph—

(i) IN GENERAL.—A State is described in
this subparagraph with respect to the indi-
vidual or small group market within the
State if the applicable State authority deter-
mines for any calendar year after 2013 that
the percentage increase in average annual
premiums for health insurance coverage in
such market for the calendar year over the
preceding calendar year exceeds the percent-
age increase for such period in the Consumer
Price Index for all urban consumers pub-
lished by the Department of Labor.

(ii) CERTIFICATION DATE.—The term ‘‘cer-
tification date’” means the first date on
which the applicable State authority cer-
tifies a determination described in clause (i).

(iii) APPLICABLE STATE AUTHORITY.—The
term ‘‘applicable State authority’ has the
meaning given such term by section
2791(d)(1) of the Public Health Service Act.

(C) HIGH DEDUCTIBLE HEALTH PLAN.—A
health plan is described in this subparagraph
if the plan is a high deductible health plan
(as defined in section 223(c)(2) of the Internal
Revenue Code of 1986) that meets all require-
ments under such section to be offered in
connection with a health savings account.

SA 3162. Mr. SPECTER (for himself
and Mrs. HAGAN) submitted an amend-
ment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain
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other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 1925, between lines 14 and 15, insert
the following:

Subtitle C—Provisions Relating to the Safety
of Drugs and Biological Products
7201. ENSURING THE SAFETY OF DRUGS
AND BIOLOGICAL PRODUCTS CON-
TAINING BLOOD, BLOOD COMPO-
NENTS, AND BLOOD DERIVATIVES.

Section 351 of the Public Health Service
Act (42 U.S.C. 262), as amended by section
7002, is further amended by adding at the end
the following:

“(m) BLOOD, BLOOD COMPONENTS,
BLOOD DERIVATIVES.—

‘(1) REGULATION AND LICENSURE.—The Sec-
retary shall issue regulations that—

“(A) require a person seeking approval of
any drug or licensure of a biological product
that contains blood, blood components, or
blood derivatives to—

‘(i) submit an application for licensure
pursuant to this section; and

¢“(ii) demonstrate the clinical safety, pu-
rity, and potency of such drug or product;
and

““(B) provide analytical methods and stand-
ards to evaluate the quality of the blood,
blood components, or blood derivatives con-
tained in the new drug or biological product
throughout the manufacturing process.

¢“(2) BIOLOGICAL PRODUCTS AND DRUG PROD-
UCTS CONTAINING BLOOD, BLOOD COMPONENTS,
OR BLOOD DERIVATIVES.—A drug or biological
product described in paragraph (1) that con-
tains blood, blood components, or blood de-
rivatives shall include any drug or biological
product that includes an active or inactive
ingredient that—

‘“(A) contains blood, blood components, or
blood derivatives and has the potential to—

‘(i) transmit infectious agents, such as of
a prion or a microbial origin; or

‘“(ii) cause an adverse immune reaction due
to the presence of blood, blood components,
or blood derivatives; and

“(B) is—

‘(i) essential to the manufacture of the
drug or product;

‘“(ii) determinate of the absorption and dis-
tribution of the drug or product when admin-
istered; and

‘“(iii) essential to the safety and efficacy of
the drug or product.

‘(3) OTHER PRODUCTS CONTAINING BLOOD,
BLOOD PRODUCTS, OR BLOOD DERIVATIVES.—In
addition to the drugs and biological products
that meet the criteria described in paragraph
(2), the Secretary may issue regulations to
include other products containing blood,
blood products, or blood derivatives as bio-
logical products subject to paragraph (1).

‘“(4) CONSISTENCY OF DEFINITIONS.—Not-
withstanding any other provision of this Act
or the Federal Food, Drug, and Cosmetic
Act, after the date of enactment of the Pa-
tient Protection and Affordable Care Act, a
drug or biological product that has been ap-
proved under section 505 of the Federal Food,
Drug, and Cosmetic Act and that meets the
criteria described in paragraph (2) shall be
treated by the Secretary as a biological
product approved under a biologics license
application under this section.”’.

SA 3163. Mr. SPECTER submitted an
amendment intended to be proposed to
amendment SA 2786 proposed by Mr.
REID (for himself, Mr. BAUCUS, Mr.
DopD, and Mr. HARKIN) to the bill H.R.
3590, to amend the Internal Revenue
Code of 1986 to modify the first-time
homebuyers credit in the case of mem-
bers of the Armed Forces and certain

SEC.
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other Federal employees, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 869, between lines 14 and 15, insert
the following:

SEC. 3143. REVISION TO PAYMENT FOR CON-
SULTATION CODES.

(a) TEMPORARY DELAY OF ELIMINATION OF
PAYMENT FOR CONSULTATION CODES.—Not-
withstanding any other provision of law, the
Secretary of Health and Human Services
shall not, prior to January 1, 2011, imple-
ment any provision contained in a final rule
that eliminates or discontinues payment for
consultation codes under the physician fee
schedule and part B of title XVIII of the So-
cial Security Act.

(b) EVALUATION PERIOD.—During the period
prior to January 1, 2011, the Secretary of
Health and Human Services shall consult
with the Current Procedural Terminology
Editorial Panel of the American Medical As-
sociation for the purpose of developing pro-
posals to—

(1) modify existing consultation codes or
establish new consultation codes to more ac-
curately reflect the value provided through
such consultation services; and

(2) minimize coding errors.

———

AUTHORITY FOR COMMITTEES TO
MEET
COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS
Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs, Subcommittee on Hous-
ing, Transportation, and Community
Development, be authorized to meet
during the session on the Senate on De-
cember 10, 2009 at 9:30 a.m., to conduct
a hearing entitled ‘“‘Examining the Fed-
eral Role in Overseeing the Safety of
Public Transportation Systems.”
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENERGY AND NATURAL
RESOURCES
Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be authorized to meet during
the session of the Senate on December
10, at 10 a.m., in room SD-366 of the
Dirksen Senate Office Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENVIRONMENT AND PUBLIC
WORKS
Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Com-
mittee on Environment and Public
Works be authorized to meet during
the session of the Senate on December
10, 2009, at 9:30 a.m. in room 406 of the
Dirksen Senate Office Building.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
Senate on December 10, 2009, at 10 a.m.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON HEALTH, EDUCATION, LABOR,
AND PENSIONS
Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Com-
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mittee on Health, Education, Labor,
and Pensions be authorized to meet
during the session of the Senate on De-
cember 10, 2009.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON HOMELAND SECURITY AND

GOVERNMENTAL AFFAIRS

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Com-
mittee on Homeland Security and Gov-
ernmental Affairs be authorized to
meet during the session of the Senate
on December 10, 2009, at 10 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON THE JUDICIARY

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Com-
mittee on the Judiciary be authorized
to meet during the session of the Sen-
ate on December 10, 2009, at 10 a.m., in
SD-226 of the Dirksen Senate Office
Building, to conduct an executive busi-
ness meeting.

The PRESIDING OFFICER. Without
objection, it is so ordered.
AD HOC SUBCOMMITTEE ON DISASTER RECOVERY

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Ad Hoc
Subcommittee on Disaster Recovery of
the Committee on Homeland Security
and Governmental Affairs be author-
ized to meet during the session of the
Senate on December 10, 2009, at 2:30
p.m. to conduct a hearing entitled,
““Children and Disasters: A Progress
Report on Addressing Needs.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

SELECT COMMITTEE ON INTELLIGENCE

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Select
Committee on Intelligence be author-
ized to meet during the session of the
Senate on December 10, 2009, at 2:30
p.m.
The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON AVIATION OPERATIONS,

SAFETY, AND SECURITY

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the Sub-
committee on Aviation Operations,
Safety, and Security of the Committee
on Commerce, Science, and Transpor-
tation be authorized to meet during
the session of the Senate on December
10, 2009, at 10 a.m. in room 253 of the
Russell Senate Office Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRIVILEGES OF THE FLOOR

Mr. BAUCUS. Mr. President, I ask
unanimous consent that the following
staff of the Finance Committee be per-
mitted the privileges of the floor dur-
ing debate on the health care bill: An-
gela Franklin, Kaitlin Guarascio, and
Scott Allen.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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EXTENSION OF AUTHORITY OF
THE SECRETARY OF THE ARMY

Mr. DURBIN. Mr. President, I ask
unanimous consent to proceed to the
immediate consideration of H.R. 4165,
which was received from the House.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The bill clerk read as follows:

A bill (H.R. 4165) to extend through Decem-
ber 31, 2010, the authority of the Secretary of
the Army to accept and expend funds con-
tributed by non-Federal public entities to ex-
pedite the processing of permits.

There being no objection, the Senate
proceeded to consider the bill.

Mr. DURBIN. I ask unanimous con-
sent that the bill be read three times
and passed, the motion to reconsider be
laid upon the table, with no inter-
vening action or debate, and any state-
ments related to the bill be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 4165) was ordered to a
third reading, was read the third time,
and passed.

———

EXTENDING AIRPORT AND
AIRWAY TRUST FUND AUTHORITY

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 4217, which was received
from the House.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The bill clerk read as follows:

A Dbill (H.R. 4217) to amend the Internal
Revenue Code of 1986 to extend the funding
and expenditure authority of the Airport and
Airway Trust Fund, to amend title 49, United
States Code, to extend authorizations for the
airport improvement programs, and for other
purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. DURBIN. I ask unanimous con-
sent that the bill be read three times
and passed, the motion to reconsider be
laid upon the table, with no inter-
vening action or debate, and any state-
ments related to the bill be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 4217) was ordered to a
third reading, was read the third time,
and passed.
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NO SOCIAL SECURITY BENEFITS
FOR PRISONERS ACT OF 2009

Mr. DURBIN. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 4218, which was received
from the House and is at the desk.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The bill clerk read as follows:

A bill (H.R. 4218) to amend titles II and
XVI of the Social Security Act to prohibit
retroactive payments to individuals during
periods for which such individuals are pris-
oners, fugitive felons, or probation or parole
violators.

There being no objection, the Senate
proceeded to consider the bill.

Mr. BAUCUS. Mr. President, I urge
the Senate to pass by unanimous con-
sent the ‘“No Social Security Benefits
for Prisoners Act of 2009, which was
recently passed by the House of Rep-
resentatives.

This bill would prevent retroactive
Social Security and Supplemental Se-
curity Income benefit payments from
being issued to individuals while they
are in prison, or in violation of condi-
tions of parole or probation, or are flee-
ing to avoid prosecution for a felony or
a crime punishable by sentence of more
than one year.

Under current law, the Social Secu-
rity Act already prohibits payment of
current monthly benefits to such indi-
viduals. This bill ensures this prohibi-
tion applies to retroactive benefit pay-
ments as well. The bill allows any pay-
ments that are withheld to be paid
once the person is no longer in prison,
or in violation of conditions of parole
or probation, or are fleeing to avoid
prosecution.

This bill makes a common sense re-
form to the Social Security Act and I
urge my colleagues to support the bill.

I thank my colleagues for their sup-
port.

Mr. DURBIN. I ask unanimous con-
sent that the bill be read three times
and passed, the motion to reconsider be
laid upon the table, with no inter-
vening action or debate, and any state-
ments relating to the matter be print-
ed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 4218) was ordered to a
third reading, was read the third time,
and passed.
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ORDERS FOR FRIDAY,
DECEMBER 11, 2009

Mr. DURBIN. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it ad-
journ until 10 a.m., Friday, December
11; that follow the prayer and pledge,
the Journal of proceedings be approved
to date, the morning hour be deemed
expired, the time for the two leaders be
reserved for their use later in the day,
and the Senate proceed to a period of
morning business, with Senators per-
mitted to speak therein for up to 10
minutes each, with Republicans con-
trolling the first 30 minutes and the
majority controlling the next 30 min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

PROGRAM

Mr. DURBIN. Mr. President, the ma-
jority leader came to the floor this
evening and asked for permission to
move to four pending amendments on
the health care bill and it was not
given. The Republican leader objected.
We are hoping to renew that unani-
mous consent request tomorrow so we
can wrap up the Omnibus appropria-
tions bill and move quickly back to de-
bate on the health care bill. I am hop-
ing we can do that, in the interests of
moving through some of the important
amendments now pending.

We expect two votes tomorrow on
motions to waive points of order with
respect to the consolidated appropria-
tions conference report. Those votes
should require 60 affirmative votes.
Senators will be notified when votes
are scheduled. Senators should also be
prepared for votes Saturday morning.

————

ADJOURNMENT UNTIL 10 A.M.
TOMORROW

Mr. DURBIN. If there is no further
business to come before the Senate, I
ask unanimous consent it adjourn
under the previous order.

There being no objection, the Senate,
at 8:04 p.m., adjourned until Friday,
December 11, 2009, at 10 a.m.
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