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UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

REBECCA SMITH; ELLEN LARSON;
JUSTINE LUND:; and JAIME and
JARED BEARD, individually and on
behalf of all others similarly situated,

Plaintiffs-Appellees,

V.

THE ALIERA COMPANIES, INC,;
formerly known as ALIERA
HEALTHCARE, INC., a Delaware
corporation;

TRINITY HEALTHSHARE, INC., a
Delaware corporation;

ONESHARE HEALTH, LLC, formerly
known as UNITY HEALTHSHARE,
LLC and as KINGDOM
HEALTHSHARE MINISTRIES, LLC, a
Virginia limited liability corporation,

Defendants-Appellants.

Case No. 21-1185
Case No. 21-1186
Case No. 21-1187
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RESPONSE OF APPELLEES REBECCA SMITH, ELLEN LARSON,

JUSTINE LUND, AND JAIME AND JARED BEARD TO TRINITY

HEALTHSHARE INC.’S SUGGESTION OF BANKRUPTCY

Appellees REBECCA SMITH; ELLEN LARSON; JUSTINE LUND; and

JAIME and JARED BEARD, individually and on behalf of all others similarly
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situated, by and through their undersigned counsel submit the following response
to Appellant Trinity Healthshare Inc.’s suggestion of bankruptcy:
At this preliminary stage of the bankruptcy proceeding, Appellees do not

object to the abatement of Appeal No. 21-1187 pursuant to 11 U.S.C. § 362;

however, Appellees reserve the right to move to lift the stay before the Bankruptcy
Court and/or the abatement in this proceeding, should additional evidence
demonstrate that Trinity’s bankruptcy filing is not in good faith or for other reasons
permitted under the Bankruptcy Code or other law.

Appellees object to the abatement of Appeal No. 21-1185, as to Aliera
Companies, Inc. et al. and No. 21-1186, as to OneShare. The automatic stay
provision in 11 U.S.C. § 362 generally only applies to the debtor, in this case,
Trinity. “There is nothing in the statute which purports to extend the stay to causes
of action against solvent co-defendants of the debtor.” Fortier v. Dona Anna Plaza
Partners, 747 F.2d 1324, 1330 (10th Cir. 1984). As the Tenth Circuit previously
explained, “[i]t would make no sense to extend the automatic stay protections to
solvent co-defendants. They don't need it, and at the same time it would work a
hardship on plaintiffs, by giving an unwarranted immunity from suit to solvent co-
defendants. Extending the stay to protect solvent co-defendants would not advance

either of the purposes underlying the automatic stay.” Id.
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As a practical matter, there is no prejudice or hardship to the remaining
Appellants by proceeding with the consolidated appeal as to Aliera and OneShare,
while abating the appeal as to Trinity. These three separate appeals were
consolidated by the Court without motion by any of the parties. The Court may
properly abate the appeal as to Trinity while proceeding with the consolidated
appeal related to Aliera and OneShare. See e.g., Mason v. Okla. Tpk. Auth., 115
F.3d 1442, 1450 (10th Cir. 1997)(staying further proceedings against the debtor,
but allowing the appeal to proceed as to the solvent co-defendant); Croyden
Assocs. v. Alleco, Inc., 969 F.2d 675, 677 (8th Cir. 1992) (“[T]he stay is not
available to nonbankrupt codefendants, even if they are in a similar legal or factual
nexus with the debtor™).

Should Appellants OneShare or Aliera respond by arguing that all three
appeals be stayed while Trinity’s bankruptcy proceeds, Appellees request the
opportunity to provide a reply to the arguments submitted in their responses.

RESPECTFULLY SUBMITTED: July 27, 2021.

/s/ Eleanor Hamburger
Eleanor Hamburger
Richard E. Spoonemore
SIRIANNI YOUTZ
SPOONEMORE HAMBURGER PLLC
3101 Western Avenue, Suite 350
Seattle, WA 98121
Tel. (206) 223-0303

ehamburger@sylaw.com
rspoonemore@sylaw.com
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Michael David Myers

MYERS & COMPANY PLLC

1530 Eastlake Avenue East
Seattle, WA 98102

Tel. (206) 398-1188
mmyers@myers-company.com

/s/ Patrick Bernal

Patrick Bernal, #52956
MICHAEL BEST & FRIEDRICH LLP
8300 Arista Place, Suite 300
Broomfield, CO 80021

Tel. (303) 800-1580
pjbernal@michaelbest.com

Attorneys for Plaintiffs - Appellees
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CERTIFICATE OF SERVICE

| hereby certify that on July 27, 2021, | electronically filed the foregoing
using the court’s CM/ECF system, which will send notification of such filing to the

following:
Matthew C. Baisley Laurin David Quiat
Baker & Hostetler Baker & Hostetler
1801 California Street, Suite 4400 1801 California Street, Suite 4400
Denver, CO 80202 Denver, CO 80202
mbaisley@bakerlaw.com lquiat@bakerlaw.com
Patrick J Bernal Kyle Wallace
Michael Best & Friedrich Shiver Hamilton
8300 Avrista Place, Suite 300 3490 Piedmont Road, Suite 640
Broomfield, CO 80020 Atlanta, GA 30305
pjbernal@michaelbest.com kwallace@shiverhamilton.com
Marilyn Sue Chappell Jon Sands
Sweetbaum Sands Anderson Sweetbaum Sands Anderson
1125 Seventeenth Street, Suite 2100 1125 Seventeenth Street, Suite 2100
Denver, CO 80202 Denver, CO 80202
mchappell@sweetbaumsands.com jsands@sweetbaumsands.com
Sarah R. Craig Eddie Travis Ramey
Burr & Forman Burr & Forman
One Tampa City Center 420 North 20th Street, Suite 3400
201 North Franklin Street, Suite 3200 Birmingham, AL 35203
Tampa, FL 33602 tramey@burr.com

scraig@burr.com

s/ Eleanor Hamburger
Eleanor Hamburger
Attorneys for Appellees
SIRIANNI YOUTZ SPOONEMORE HAMBURGER PLLC
3101 Western Ave., Ste. 350, Seattle, WA 98121
Tel. (206) 223-0303
ehamburger@sylaw.com




