
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

EL PASO DIVISION 
 
 
UNITED STATES OF AMERICA, 
 

Plaintiff, 

v. 

THE STATE OF TEXAS and GREG 
ABBOTT, in his official capacity as Governor 
of the State of Texas, 
 
  

Defendants. 
 

 

      

 

Case No. 3:21-cv-173 
 
 

 

 
COMPLAINT 

 

 The United States of America, by and through its undersigned counsel, brings this civil 

action for declaratory and injunctive relief, and alleges as follows: 

PRELIMINARY STATEMENT 

1. No State may obstruct the Federal Government in the discharge of its constitutiona l 

responsibilities.  But on July 28, 2021, the Governor of the State of Texas issued an executive 

order purporting—“effective immediately”—to restrict who may lawfully provide ground 

transportation in Texas to certain groups of migrants who have been detained by the Federal 

Government pursuant to U.S. immigration authorities or are otherwise subject to certain Federal 

authorities. 

2. The United States brings this suit to challenge the executive order, attached hereto 

as Exhibit A, which is described as “executive order No. GA-37 relating to the transportation of 

migrants during the COVID-19 disaster” (executive order). 

3. The executive order violates the Supremacy Clause and causes injury to the United 

States and to individuals whom the United States is charged to protect, jeopardizing the health and 
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safety of noncitizens in federal custody, risking the safety of federal law enforcement personnel 

and their families, and exacerbating the spread of COVID-19 in our communities.  The executive 

order obstructs the Federal Government’s arrangements with nongovernmental partners and 

directly interferes with the administration of federal immigration law. 

4. This Court should declare the executive order to be invalid and enjoin its 

enforcement.      

JURISDICTION & VENUE 

5. The Court has jurisdiction over this action under 28 U.S.C. §§ 1331 and 1345, and 

the United States seeks remedies under 28 U.S.C. §§ 1651, 2201, and 2202. 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(b) because 

Defendants reside within this judicial district and because a substantial part of the acts or omissions 

giving rise to this action arose from events occurring within this judicial district. 

PARTIES 

7. Plaintiff, the United States, is responsible for regulating matters relating to 

immigration under its constitutional and statutory authorities.  

8. Defendant, the State of Texas, is a state of the United States. 

9. Defendant, Greg Abbott, is the Governor of Texas, and is being sued in his official 

capacity.   
RELEVANT FEDERAL LAW 

10. The Supremacy Clause of the U.S. Constitution mandates that “[t]his Constitution, 

and the Laws of the United States which shall be made in Pursuance thereof . . . shall be the 

supreme Law of the Land . . . any Thing in the Constitution or Laws of any State to the Contrary 

notwithstanding.”  U.S. Const., art. VI, cl. 2.  Thus, a state enactment is invalid if it “stands as an 

obstacle to the accomplishment and execution of the full purposes and objectives of Congress,” 

Hines v. Davidowitz, 312 U.S. 52, 67 (1941), or if it regulates “the activities of the Federal 

Government,” Mayo v. United States, 319 U.S. 441, 445 (1943). 
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11. The Constitution affords Congress the power to “establish an uniform Rule of 

Naturalization.”  U.S. Const., art. I § 8, cl. 4.  It also affords the President of the United States the 

authority to “take Care that the Laws be faithfully executed.”  U.S. Const., art. II § 3.  Congress 

has exercised its authority over immigration to make laws governing the entry, admission, 

presence, status, and removal of noncitizens within the United States by enacting the Immigration 

and Nationality Act (INA), 8 U.S.C. §§ 1101 et seq., and other laws regulating immigration.  These 

laws codify the Executive Branch’s authority to inspect, investigate, arrest, detain, and remove 

noncitizens who are suspected of being, or found to be, unlawfully in the United States.  See 8 

U.S.C. §§ 1182, 1225, 1226, 1227, 1228, 1231, 1357.  Federal law also creates criminal sanctions 

for those who facilitate the unlawful entry, residence, or transportation of noncitizens within the 

United States.  See 8 U.S.C. §§ 1323, 1324, 1327, 1328.  The States and their political subdivisions 

cannot obstruct or discriminate against the execution of federal immigration laws.  See Arizona v. 

United States, 567 U.S. 387, 394-95 (2012). 

12. Federal law also explicitly recognizes the authority of the United States to “arrange 

for appropriate places of detention for aliens detained pending removal or a decision on 

removal[.]”  8 U.S.C. § 1231(g)(1); accord 8 U.S.C. § 1103(a)(11).  The INA further vests the 

United States with broad discretion to release noncitizens seeking admission to the United States 

from custody through various mechanisms including, inter alia, parole under 8 U.S.C. 

§ 1182(d)(5) and conditional release from custody under 8 U.S.C. § 1226(a)(2)(B).  See also 8 

U.S.C. § 1229c (authorizing the federal government to release removable noncitizens for as long 

as 120 days, in exchange for the non-citizen’s commitment to depart voluntarily).  Noncitizens 

subject to removal proceedings are provided a written Notice to Appear.  8 U.S.C. 

§ 1229(a)(1)(G)(i).  That Notice to Appear must be filed with the Executive Office for Immigration 

Review and provide “[t]he time and place at which the proceedings will be held.” 8 U.S.C. 

§ 1229(a)(1)(G)(i).  Noncitizens may also be subject to a process known as expedited removal.  8 

U.S.C. § 1225(b)(1).  
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13. Congress has provided for the care and well-being of unaccompanied non-citizen 

children during the pendency of their immigration proceedings.  See 6 U.S.C. § 279(a).  To combat 

child trafficking, Congress enacted the William Wilberforce Trafficking Victims Protection 

Reauthorization Act of 2008 (TVPRA), (codified in relevant part at 8 U.S.C. § 1232), to ensure 

that unaccompanied non-citizen children are safely repatriated to their country of nationality or of 

last habitual residence.  Under the TVPRA, unaccompanied children from noncontiguous 

countries, as well as those children who are trafficking victims or cannot make an independent 

decision to voluntarily depart the United States, must be transferred to the custody of the Office of 

Refugee Resettlement (ORR) of the U.S. Department of Health and Human Services (HHS) within 

72 hours of being identified as an unaccompanied child, absent exceptional circumstances.  8 

U.S.C. § 1232(a)(4), (b)(3).  Once transferred, the child must be promptly placed in the “least 

restrictive setting that is in the best interest of the child,” subject to considerations of whether the 

child is a danger to self or others.  Id. § 1232(c)(2)(A).  ORR assesses whether there is a suitable 

sponsor for the child so that he or she may be released from ORR custody as quickly as is safe and 

appropriate.  A vast majority of unaccompanied children in ORR’s custody are ultimately released 

to a sponsor during the pendency of their immigration proceedings.  The TVPRA authorizes ORR 

to “award grants to, and enter into contracts with, voluntary agencies to carry out” its 

responsibilities for unaccompanied children.  Id. § 1232(i). 

14. Section 265 of Title 42 of the United States Code authorizes the Centers for Disease 

Control and Prevention (CDC) to suspend the introduction into the United States of persons 

determined by the CDC to increase the danger of the spread of a communicable disease.  In light 

of the COVID-19 pandemic, CDC exercised its Title 42 authority to issue an order in March 2020 

temporarily suspending the introduction into the country of certain noncitizens traveling from 

Canada and Mexico.  See 85 Fed. Reg. 17,060 (Mar. 26, 2020).  The March 2020 order authorized 

the expulsion of certain noncitizens to the country from which they entered the United States, their 

country of origin, or another location as quickly as practicable.  Id. at 17,067.  In October 2020, 

CDC issued a new Title 42 order to replace the March 2020 order (as amended and extended).  See 
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85 Fed. Reg. 65,806 (Oct. 16, 2020).  Section 268 of Title 42 provides that customs officers within 

the Department of Homeland Security (DHS) aid in the enforcement of Title 42 orders.  On July 

16, 2021, CDC issued an order excepting unaccompanied non-citizen children from the October 

Order.  See 86 Fed Reg. 38,717 (July 22, 2021). 

THE UNITED STATES’ TRANSPORTATION OF NONCITIZENS DURING 
IMMIGRATION ENFORCEMENT 

15. As part of the execution of U.S. immigration laws, there are a variety of 

circumstances in which noncitizens must be transported between locations.  For example, 

unaccompanied children need to be transferred from DHS facilities to facilities operated by ORR, 

between ORR facilities, or to their sponsors, who are typically family members.  At all times 

during this process, unaccompanied children are in the legal custody of the Federal Government.  

Noncitizens in the custody of DHS need to be transferred between different facilities of the same 

agency, between different agencies, or to nongovernmental organizations with whom the Federal 

Government has partnered.  And noncitizens released by U.S. Customs and Border Protection 

(CBP) need transportation, frequently through privately arranged travel by bus or rail, to 

destinations within Texas and elsewhere throughout the United States.  Such onward travel is 

necessary for noncitizens to reach their final destination within the United States and, if released 

from custody, to appear before immigration courts for removal proceedings, as they are required 

to do by federal law, or to report to U.S. Immigration and Customs Enforcement (ICE) offices 

around the country for additional processing.  

16. The United States uses a variety of means to transport noncitizens in Texas, making 

use of federal personnel, contractors, and grantees.   

17. Some of the federal personnel who participate in the transport of noncitizens on 

behalf of the United States in Texas are not “law-enforcement official[s]” in the ordinary sense of 

the phrase (i.e., officials tasked with enforcing criminal law)—a distinction of potential 

significance under the new Texas executive order.   
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18. There are numerous circumstances in which federal agencies rely upon contractors 

to provide transportation of noncitizens necessary for the administration of federal immigration 

law.   

19. In the Rio Grande Valley Sector alone, CBP has used contactors to transport 

approximately 120,000 noncitizens in this fiscal year to date.  Because CBP stations are only 

designed for short-term holding, it is essential that CBP be able to transfer noncitizens out of CBP 

custody in a timely manner, and CBP relies on contractors for these transfers.  Noncitizens are 

transferred to ICE or, in the case of unaccompanied children, to HHS.  CBP also relies on 

contractors to transfer noncitizens between different CBP facilities and to transport noncitizens 

released from jail or prison to CBP facilities often for removal from the United States.  Noncitizens 

who are in CBP custody may also require transportation by ambulance to local healthcare services 

for treatment of various physical injuries and medical conditions.  Finally, in light of the pandemic, 

CBP closely coordinates with, and releases noncitizens to, various nongovernmental 

organizations, which perform the critical role of promptly conducting COVID-19 testing and 

providing safe placement for isolation and quarantine consistent with public health mitigation 

measures.  The nongovernmental organizations also transport noncitizens released by CBP, often 

to bus stations where the noncitizens board commercial buses to travel to their destinations in the 

United States where they will continue to participate in immigration proceedings.     

20. ICE, through its Enforcement and Removal Operations directorate (ERO), is 

responsible for managing all aspects of the immigration enforcement process, including 

identification and arrest, domestic transportation, detention, bond management, and supervised 

release, including alternatives to detention.  In addition, ERO removes noncitizens with final 

orders of removal from the United States to more than 170 countries around the world.   

21. ICE routinely uses contractors to transport noncitizens from CBP custody to ICE 

processing and detention facilities, between ICE facilities, and from ICE facilities for removal 

from the United States. ICE has traditionally relied on private contractors for its transportation 

needs in particular, including ground transportation of its detained population to detention facilities 
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nationwide. In addition, almost all ICE contracted detention facilities have some transportation 

services for local transportation provided on an as-needed basis.  ICE also relies on contractors to 

transfer unaccompanied children from either ICE or CBP to ORR facilities.  ICE spends over $200 

million annually on contracts with private providers and county governments in Texas for 

transportation services, covering over 8,000 miles per day. 

22. ORR operations depend on contractors to transport unaccompanied children.  First, 

ORR receives unaccompanied children in its custody from either CBP or ICE, both of whom rely 

on contractors to transport unaccompanied children encountered in Texas to ORR’s grantee care 

providers.  Second, ORR uses grantees and contractors to transport unaccompanied children 

between facilities within the ORR network.  For example, a child may require an immediate 

transfer from one of ORR’s emergency facilities to a grantee care provider within ORR’s network 

due to pregnancy or other medical issues, a vulnerability such as trafficking concerns, or safety 

concerns for self and others.  ORR may also choose to move certain unaccompanied children with 

long anticipated stays from temporary emergency facilities to grantee facilities.  Third, ORR uses 

grantees and contractors to transport unaccompanied children from shelter facilities to sponsors 

who will provide care for the children.   

THE EXECUTIVE ORDER 

23. Governor Abbott issued the executive order on July 28, 2021.1   The executive order 

states that Governor Abbott had issued a disaster proclamation on May 31, 2021, because “the 

surge of individuals unlawfully crossing the Texas-Mexico border poses an ongoing and imminent 

threat of disaster for certain counties and agencies in the State of Texas, including the potential for 

the spread of COVID-19[.]”  It further states that President Biden has “fail[ed] to enforce the Title 

42 order” and that this failure, “combined with his refusal to enforce the immigration laws enacted 

by Congress, is having a predictable and potentially catastrophic effect on public health in Texas.” 

Id. 

                                              
1 https://perma.cc/T3NL-E58J, permanent record of: https://gov.texas.gov/uploads/files/press/EO-
GA-37_transportation_of_migrants_during_COVID_IMAGE_07-28-2021.pdf. 
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24. Ostensibly to address these circumstances, the executive order provides the 

following “on a statewide basis effective immediately:” 

No person, other than a federal, state, or local law-enforcement official, shall 
provide ground transportation to a group of migrants who have been detained by 
CBP for crossing the border illegally or who would have been subject to expulsion 
under the Title 42 order. 

The Texas Department of Public Safety (DPS) is directed to stop any vehicle upon 
reasonable suspicion of a violation of paragraph 1, and to reroute such a vehicle 
back to its point of origin or a port of entry if a violation is confirmed. 

DPS is authorized to impound a vehicle that is being used to transport migrants in 
violation of paragraph 1, or that refuses to be rerouted in violation of paragraph 2. 

Id. 

25. On July 29, 2021, the Attorney General of the United States wrote to Governor 

Abbott, urging him to “immediately rescind” the executive order and explaining several ways in 

which it violates federal law.     

26. To date, Governor Abbott has not rescinded the executive order. 

THE EXECUTIVE ORDER’S EFFECT ON FEDERAL OPERATIONS 
  

27. The executive order will severely disrupt the Federal Government’s efforts to carry 

out its responsibilities under the federal immigration laws. 

28. For example, as discussed above, ORR relies heavily on contractors and grantees 

to transport unaccompanied children to ORR custody, between facilities within ORR’s network, 

and from such facilities to sponsors.  Unless enjoined, the executive order will directly impede 

CBP and ICE’s ability to transfer unaccompanied children to ORR in a timely fashion, as required 

by the TVPRA, and will prevent necessary transfers of unaccompanied children between facilities 

and from facilities to sponsors, also as required by federal law.  The inability to release 

unaccompanied children to sponsors not only denies such children the care and companionship of 

their sponsors, who are typically family members, but it keeps unaccompanied children in ORR 

custody longer, which decreases the available bed-space in ORR’s facilities and prevents ORR 
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from accepting new referrals from CBP.  ORR’s inability to accept new referrals from CBP will 

result in the prolonged detention of unaccompanied children in increasingly overcrowded CBP 

facilities.  Accordingly, the executive order’s restriction on transportation will result in immediate 

backups of unaccompanied children at both CBP and ORR facilities.  Increased density in these 

facilities will endanger unaccompanied children and facility personnel by increasing the risk of 

COVID-19 transmission, preventing unaccompanied children from being placed in the most 

appropriate facility, and delaying unaccompanied children’s release to their sponsors. 

29. ICE also relies on contractors to transport noncitizens in order to conduct its federal 

operations, as discussed above.  Unless enjoined, the executive order will impede ICE’s operations 

in Texas, resulting in excessive numbers of noncitizens at CBP facilities, which could lead to a 

health endemic at those facilities.  ICE also would be unable to repatriate noncitizens who have 

been ordered removed or excluded from the United States.  Furthermore, without the ability to 

utilize its contract support to transport of noncitizens to hospitals, emergency medical needs would 

not be met, thereby risking the health and lives of individuals. 

30. The executive order would also significantly impact CBP operations and would 

impede CBP’s ability to coordinate transportation with partners.  If CBP is unable to transfer 

noncitizens out of CBP facilities, CBP detention numbers and the average time individuals are in 

its custody will rise, conditions will deteriorate, and there will be a greater risk of COVID-19 

transmission to noncitizens and staff.  The inability to transport unaccompanied children and 

family units will also hinder CBP’s compliance with the TVPRA and the Federal Government’s 

legal obligations under a 1997 settlement agreement.  See Flores v. Meese, No. 85-cv-4544 (C.D. 

Cal.), ECF No. 101, Ex. 1 ¶ 40.   

31. Federal immigration enforcement also depends on noncitizens having appropriate 

to transportation so that they can appear before immigration courts for removal proceedings or 

report to ICE offices around the country for additional processing.  By restricting transportation 
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available to noncitizens, the executive order, unless enjoined, will interfere with these aspects of 

immigration enforcement. 

CLAIMS FOR RELIEF 

Count One: Preemption  

32. Plaintiff hereby incorporates paragraphs 1 through 31 as if fully set forth herein. 

33. The executive order is preempted by federal law.  State laws and other regulations 

are preempted under the Supremacy Clause if they conflict with federal law.  Thus, a state law or 

regulation is invalid if it “stands as an obstacle to the accomplishment and execution of the full 

purposes and objectives of Congress.”  Hines, 312 U.S. at 67. 

34. States have no authority to interfere with the United States’ “broad, undoubted 

power over the subject of immigration” by impairing the United States’ release of individuals and 

the ability of those individuals to comply with federal immigration law.  See Arizona, 567 U.S. at 

395-416.   

35. The executive order purports to authorize state agents to act as immigration officers 

and interferes with the Federal Government’s ability to lawfully release and transport noncitizens, 

and to conduct federal immigration hearings, to which noncitizens must travel in order to appear.  

36. The executive order also purports to authorize the Texas Department of Public 

Safety to determine whether individuals are “subject to expulsion under the Title 42 order” and to 

take action against those transporting such individuals based on that determination.  However, the 

power to determine whether an individual is “subject to expulsion under the Title 42 order” is 

reserved exclusively to the Federal Government.   

37. The executive order therefore violates the Supremacy Clause and is invalid. 

Count Two: Violation of Intergovernmental Immunity 

38. Plaintiff hereby incorporates paragraphs 1 through 37 as if fully set forth herein. 
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39. The doctrine of intergovernmental immunity arises from the Supremacy Clause of 

the U.S. Constitution and reflects the principle that “states have no power . . . to retard, impede, 

burden, or in any manner control the operations of the constitutional laws enacted by [C]ongress 

to carry into effect the powers vested in the national government.”  M’Culloch v. Maryland, 17 

U.S. 316, 317 (1819); see also Mayo, 319 U.S. at 445 (“[T]he activities of the Federal Government 

are free from regulation by any state.”); Johnson v. Maryland, 254 U.S. 51, 56–57 (1920) (holding 

that state laws cannot “control the conduct of” individuals “acting under and in pursuance of the 

laws of the United States”); United States v. City of Arcata, 629 F.3d 986, 991 (9th Cir. 2010) 

(recognizing that a regulation violates the doctrine of intergovernmental immunity if it “seek[s] to 

directly regulate the conduct of agents of the federal government”).   

40. States also may not regulate the Federal Government through its contractors.  See 

Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 181 (1988) (“[A] federally owned facility 

performing a federal function is shielded from direct state regulation, even though the federal 

function is carried out by a private contractor, unless Congress clearly authorizes such 

regulation.”); United States v. California, 921 F.3d 865, 882 n.7 (9th Cir. 2019) (“For purposes of 

intergovernmental immunity, federal contractors are treated the same as the federal government 

itself.”), cert. denied, 141 S. Ct. 124 (2020); Boeing Co. v. Movassaghi, 768 F.3d 832, 840 (9th 

Cir. 2014) (holding unconstitutional a state law that “directly interfere[d] with the functions of the 

federal government” by “mandat[ing] the ways in which [a contractor] renders services that the 

federal government hired [it] to perform”).   

41. The executive order directly regulates the activities of the Federal Government and 

its contractors, grantees, and nongovernmental partners.  The executive order expressly prohibits 

any “person, other than a federal, state, or local law-enforcement official” from providing “ground 

transportation to a group of migrants who have been detained by CBP for crossing the border 

illegally or who would have been subject to expulsion under the Title 42 Order.”  The executive 

order also directs State authorities to stop and reroute vehicles suspected of a violation of this 
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prohibition and impound vehicles.  The executive order contains no exception for non-law 

enforcement federal personnel or for federal contractors or grantees. 

42. The executive order therefore violates intergovernmental immunity and is invalid.  

PRAYER FOR RELIEF 

 WHEREFORE, the United States respectfully requests the following relief: 

1. A declaratory judgment stating that the executive order violates the Supremacy 

Clause and the doctrine of intergovernmental immunity, and therefore is invalid, null, and void; 

2. Preliminary and permanent injunctions against the State of Texas, and its officers, 

agents and employees, from enforcing the executive order; 

3. The United States’ costs in this action; and 

4. Any other relief the Court deems just and proper. 

 
Dated July 30, 2021    Respectfully submitted 

 BRIAN M. BOYNTON 
      Acting Assistant Attorney General 
     
      BRIAN D. NETTER 
      Deputy Assistant Attorney General 
 
      ALEXANDER K. HAAS 
      Director, Federal Programs Branch 
 
      JEAN LIN 
      Special Litigation Counsel 
 
      /s/__Joshua M. Kolsky____________ 
      ZACHARY A. AVALLONE 

ELLIOTT M. DAVIS 
STEPHEN EHRLICH 

      JOSHUA M. KOLSKY, D.C. Bar No. 993430 
ANTONIA KONKOLY 

 Trial Attorneys 
      United States Department of Justice 
      Civil Division, Federal Programs Branch 
      1100 L Street NW Washington, DC 20005  
      Tel.: 202-305-7664 
      Fax: 202-616-8470 
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      E-mail: joshua.kolsky@usdoj.gov 
 
      Attorneys for Plaintiff 
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italy 28. 2021

Mr. Joe A. Esparza
Deputy Secretary of State
State Capitol Room 1E.8

GOVERNOR GREG ABBOTT

FILED IN THE OFFICE OF THE
SECRETARY OF STATE

‘CLOCK

Austin, Texas 78701

Dear Deputy Secretary Esparza:

Pursuant to his powers as Governor of the State of Texas. Greg Abbott has issued the following:

Executive Order No. GA-37 relating to the transportation of migrants during the
COVID-19 disaster

The original executive order is attached to this letter of transmittal.

Respectfully submitted.

Attachment

2021

to the Governor

POST OFFICE Box 12428 AUSTIN, TEXAS 78711 512-463-2000 (VoicE) DIAL 7-1-1 FOR RELAY SEgVICES
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BY THE

GOVERNOR OF THE STATE OF TEXAS

Executive Department
Austin, Texas
July 28, 2021

EXECUTIVE ORDER
GA37

Relating to the transportation of migrants during the COVID-19 disaster.

WHEREAS. I, Greg Abbott. Governor of Texas, issued a disaster proclamation on March
13. 2020. certifying under Section 4 18.014 of the Texas Government Code that the novel
coronavirus (COVID-19) poses an imminent threat of disaster for all counties in the
State of Texas: and

WHEREAS, in each subsequent month effective through today. 1 have renewed the
COVID-19 disaster declaration for all Texas counties; and

WHEREAS, I issued a disaster proclamation on May 31, 2021, certifying under Section
418.014 that the surge of individuals unlawfully crossing the Texas-Mexico border poses
an ongoing and imminent threat of disaster for certain counties and agencies in the State
of Texas, including the potential for the spread of COVID-l9; and

WHEREAS, in each subsequent month effective through today, I have amended and
renewed the border disaster declaration; and

WHEREAS, in a so-called “Title 42 order.” President Trump took action to protect
Americans from COVID-l9 by rapidly expelling migrants who could carry the disease
across the border: and

WHEREAS, the Biden Administration has kept in place the Title 42 order, and for good
reason: and

WHEREAS, despite the emergence of the highLy contagious delta variant of COVID- 19.
and the fact that vaccination rates are lower in the countries that newly admitted
migrants come from and pass through, President Biden has thwarted the Title 42 order’s
effect by admitting into the United States and the State of Texas, migrants who are
testing positive for COVID-19; and

WHEREAS, President Biden’s failure to enforce the Title 42 order, combined with his
refusal to enforce the immigration laws enacted by Congress, is having a predictable and
potentially catastrophic effect on public health in Texas; and

WHEREAS, to take just one data point, reports show that U.S. Customs and Border
Protection (CBP) has recently seen a 900 percent increase in the number of migrant
detainees who tested positive for COVID-19 in the Rio Grande Valley: and

WHEREAS. busloads of migrants. an unknown number of whom are infected with
COVID-l9, are being transported to communities across the State of Texas. exposing

FILED IN THE OFFICE OF THE
SECRETARY OF STATE

‘3oAM O’CLOCK

JUL 282021
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Governor Greg Abbott Executive Order GA-37
July 28. 2021 Page 2

Texans to the spread of COVID- 19, as has already been reported in cities like La Joya,
among others; and

WHEREAS, President Biden’s refusal to enforce laws passed by the United States
Congress cannot be allowed to compromise the health and safety of Texans by
knowingly exposing them to COVID- 19; and

WHEREAS, in the Texas Disaster Act of 1975, the legislature charged the governor with
the responsibility “for meeting ... the dangers to the state and people presented by
disasters” under Section 418.011 of the Texas Government Code, and expressly granted
the governor broad authority to fulfill that rcsponsibility; and

WHEREAS, under Section 4 18.012, the “governor may issue executive orders
hav[ing] the force and effect of law:” and

WHEREAS. under Section 418.018(c). the “governor may control ingrcss and egress to
and from a disaster area and the movement of persons and the occupancy of premises in
the area:” and

WHEREAS, the admittance and movement of migrants under the Biden Administration
is exposing Texans to COVID-19 and creating a public health disastcr in Texas;

SOW. THEREFORE. I. Greg Abbott, Governor of Texas, by virtue of the power and
authority vested in me by the Constitution and laws of the State of Texas, do hereby order
the following on a statewide basis effective immediately:

1. No person, other than a federal, state, or local law-enforcement
official, shall provide ground transportation to a group of migrants
who have been detained by CBP for crossing the border illegally or
who would have been subject to expulsion under the Title 42 order.

2. The Texas Department of Public Safety (DPS) is directed to stop any
vehicle upon reasonable suspicion of a violation of paragraph 1, and to
reroute such a vehicle back to its point of origin or a port of entry if a
violation is confirmed.

3. DPS is authorized to impound a vehicle that is being used to transport
migrants in violation of paragraph I, or that refuses to be rerouted in
violation of paragraph 2.

This executive order shall remain in effect and in full force unless it is modified.
amended, rescinded, or superseded by the governor.

Given under my hand this the 28th
day of July, 2021.

/
GRE ABBOH
Governor

FILED IN THE OPF!CE OF THE
SECRETARY OF STATE

tI3oA’-” O’CLOCK

JUL 282021
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AT ESTEDBY:

Deputy Secretary of State

FILED N THE OFFICE OF THE
SECRETARYOF STATE
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JUL 282021

Case 3:21-cv-00173-KC   Document 1   Filed 07/30/21   Page 18 of 18



JS 44   (Rev. 10/20) CIVIL COVER SHEET
The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as 
provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the 
purpose of initiating the civil docket sheet.    (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS DEFENDANTS

(b) County of Residence of First Listed Plaintiff County of Residence of First Listed Defendant
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF 
THE TRACT OF LAND INVOLVED.

(c) Attorneys (Firm Name, Address, and Telephone Number) Attorneys (If Known)

II. BASIS OF JURISDICTION (Place an “X” in One Box Only) III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an “X” in One Box for Plaintiff
and One Box for Defendant) (For Diversity Cases Only)

1 U.S. Government 3 Federal Question PTF DEF PTF DEF
Plaintiff (U.S. Government Not a Party) Citizen of This State 1 1 Incorporated or Principal Place 4 4

of Business In This State

2 U.S. Government 4 Diversity Citizen of Another State 2 2 Incorporated and Principal Place 5 5
Defendant (Indicate Citizenship of Parties in Item III) of Business In Another State

Citizen or Subject of a 3 3 Foreign Nation 6 6
Foreign Country

IV. NATURE OF SUIT (Place an “X” in One Box Only) Click here for: Nature of Suit Code Descriptions.
CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES

110 Insurance PERSONAL INJURY PERSONAL INJURY 625 Drug Related Seizure 422 Appeal 28 USC 158 375 False Claims Act
120 Marine 310 Airplane 365 Personal Injury  - of Property 21 USC 881 423 Withdrawal 376 Qui Tam (31 USC 
130 Miller Act 315 Airplane Product Product Liability 690 Other 28 USC 157 3729(a))
140 Negotiable Instrument Liability 367 Health Care/ 400 State Reapportionment
150 Recovery of Overpayment 320 Assault, Libel & Pharmaceutical PROPERTY RIGHTS 410 Antitrust

& Enforcement of Judgment Slander Personal Injury 820 Copyrights 430 Banks and Banking
151 Medicare Act 330 Federal Employers’ Product Liability 830 Patent 450 Commerce
152 Recovery of Defaulted Liability 368 Asbestos Personal 835 Patent - Abbreviated 460 Deportation

Student Loans 340 Marine Injury Product New Drug Application 470 Racketeer Influenced and
(Excludes Veterans) 345 Marine Product Liability 840 Trademark Corrupt Organizations

153 Recovery of Overpayment Liability PERSONAL PROPERTY LABOR 880 Defend Trade Secrets 480 Consumer Credit
of Veteran’s Benefits 350 Motor Vehicle 370 Other Fraud 710 Fair Labor Standards Act of 2016 (15 USC 1681 or 1692)

160 Stockholders’ Suits 355 Motor Vehicle 371 Truth in Lending Act 485 Telephone Consumer
190 Other Contract Product Liability 380 Other Personal 720 Labor/Management SOCIAL SECURITY Protection Act
195 Contract Product Liability 360 Other Personal Property Damage Relations 861 HIA (1395ff) 490 Cable/Sat TV
196 Franchise Injury 385 Property Damage 740 Railway Labor Act 862 Black Lung (923) 850 Securities/Commodities/

362 Personal Injury - Product Liability 751 Family and Medical 863 DIWC/DIWW (405(g)) Exchange
Medical Malpractice Leave Act 864 SSID Title XVI 890 Other Statutory Actions

REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS 790 Other Labor Litigation 865 RSI (405(g)) 891 Agricultural Acts
210 Land Condemnation 440 Other Civil Rights Habeas Corpus: 791 Employee Retirement 893 Environmental Matters
220 Foreclosure 441 Voting 463 Alien Detainee Income Security Act FEDERAL TAX SUITS 895 Freedom of Information
230 Rent Lease & Ejectment 442 Employment 510 Motions to Vacate 870 Taxes (U.S. Plaintiff Act
240 Torts to Land 443 Housing/ Sentence or Defendant) 896 Arbitration
245 Tort Product Liability Accommodations 530 General 871 IRS—Third Party 899 Administrative Procedure
290 All Other Real Property 445 Amer. w/Disabilities - 535 Death Penalty IMMIGRATION Act/Review or Appeal of

Employment Other: 462 Naturalization Application Agency Decision
446 Amer. w/Disabilities - 540 Mandamus & Other 465 Other Immigration 950 Constitutionality of

Other 550 Civil Rights Actions State Statutes
448 Education 555 Prison Condition

560 Civil Detainee -
Conditions of 
Confinement

V. ORIGIN (Place an “X” in One Box Only)

1 Original
Proceeding 

2 Removed from
State Court

3 Remanded from
Appellate Court 

4 Reinstated or
Reopened

5 Transferred from
Another District
(specify)

6 Multidistrict
Litigation - 
Transfer

8  Multidistrict
Litigation -
Direct File

VI. CAUSE OF ACTION

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):

Brief description of cause:

VII. REQUESTED IN
COMPLAINT:

CHECK IF THIS IS A CLASS ACTION
UNDER RULE 23, F.R.Cv.P. 

DEMAND $ CHECK YES only if demanded in complaint:

JURY DEMAND: Yes No

VIII. RELATED CASE(S)
IF ANY (See instructions):

JUDGE DOCKET NUMBER

DATE SIGNATURE OF ATTORNEY OF RECORD

FOR OFFICE USE ONLY

RECEIPT # AMOUNT APPLYING IFP JUDGE MAG. JUDGE

26 USC 7609

Travis

United States of America

See attachment

State of Texas; Greg Abbott, in his official capacity as 
Governor of the State of Texas

28 U.S.C. §§ 1651, 2201, and 2202

Preemption; Intergovernmental immunity

7/30/2021 /s/ Joshua Kolsky

Case 3:21-cv-00173-KC   Document 1-1   Filed 07/30/21   Page 1 of 3



JS 44 Reverse (Rev. 10/20)

INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as 
required by law, except as provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is 
required for the use of the Clerk of Court for the purpose of initiating the civil docket sheet.  Consequently, a civil cover sheet is submitted to the Clerk of 
Court for each civil complaint filed.  The attorney filing a case should complete the form as follows: 

I.(a) Plaintiffs-Defendants.  Enter names (last, first, middle initial) of plaintiff and defendant.  If the plaintiff or defendant is a government agency, use   
only the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and then 
the official, giving both name and title.

   (b) County of Residence.  For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the 
time of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land 
condemnation cases, the county of residence of the "defendant" is the location of the tract of land involved.) 

   (c) Attorneys.  Enter the firm name, address, telephone number, and attorney of record.  If there are several attorneys, list them on an attachment, noting  
in this section "(see attachment)". 

II.   Jurisdiction.  The basis of jurisdiction is set forth under Rule 8(a), F.R.Cv.P., which requires that jurisdictions be shown in pleadings.  Place an "X" 
in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below. 
United States plaintiff.  (1) Jurisdiction based on 28 U.S.C. 1345 and 1348.  Suits by agencies and officers of the United States are included here. 
United States defendant.  (2) When the plaintiff is suing the United States, its officers or agencies, place an "X" in this box. 
Federal question.  (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment 
to the Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes 
precedence, and box 1 or 2 should be marked. 
Diversity of citizenship.  (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states.  When Box 4 is checked, the  
citizenship of the different parties must be checked.  (See Section III below; NOTE: federal question actions take precedence over diversity  
cases.) 

III.   Residence (citizenship) of Principal Parties.  This section of the JS 44 is to be completed if diversity of citizenship was indicated above.  Mark this 
section for each principal party. 

IV. Nature of Suit.  Place an "X" in the appropriate box.  If there are multiple nature of suit codes associated with the case, pick the nature of suit code  
that is most applicable.  Click here for: Nature of Suit Code Descriptions. 

V.  Origin.  Place an "X" in one of the seven boxes. 
Original Proceedings.  (1) Cases which originate in the United States district courts. 
Removed from State Court.  (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.   
Remanded from Appellate Court.  (3) Check this box for cases remanded to the district court for further action.  Use the date of remand as the filing 
date. 
Reinstated or Reopened.  (4) Check this box for cases reinstated or reopened in the district court.  Use the reopening date as the filing date. 
Transferred from Another District.  (5) For cases transferred under Title 28 U.S.C. Section 1404(a).  Do not use this for within district transfers or
multidistrict litigation transfers. 
Multidistrict Litigation – Transfer.  (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. 
Section 1407. 
Multidistrict Litigation – Direct File.  (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket.  
PLEASE NOTE THAT THERE IS NOT AN ORIGIN CODE 7.  Origin Code 7 was used for historical records and is no longer relevant due to  
changes in statue. 

VI.  Cause of Action.  Report the civil statute directly related to the cause of action and give a brief description of the cause.  Do not cite jurisdictional  
statutes unless diversity.  Example: U.S. Civil Statute: 47 USC 553 Brief Description: Unauthorized reception of cable service. 

VII.  Requested in Complaint.  Class Action.  Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P. 
Demand.  In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction. 
Jury Demand.  Check the appropriate box to indicate whether or not a jury is being demanded. 

VIII.   Related Cases.   This section of the JS 44 is used to reference related pending cases, if any.  If there are related pending cases, insert the docket  
numbers and the corresponding judge names for such cases. 

Date and Attorney Signature.  Date and sign the civil cover sheet. 

Case 3:21-cv-00173-KC   Document 1-1   Filed 07/30/21   Page 2 of 3



Attachment to Civil Cover Sheet 

 

Attorneys for Plaintiff: 
 

Zachary Avallone 
Elliott Davis 
Stephen Ehrlich 
Joshua Kolsky 
Antonia Konkoly 
 
U.S. Department of Justice 
1100 L Street NW 
Washington DC, 20005 
202-305-7664 

 

Case 3:21-cv-00173-KC   Document 1-1   Filed 07/30/21   Page 3 of 3




