
IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

  
 
 

STATE OF ARIZONA, et al.,   
        
   Plaintiffs-Appellants, 
                                      

    
v.        No. 21-16118 

 
U.S. DEPARTMENT OF HOMELAND 
SECURITY, et al., 
          
   Defendants-Appellees. 
      
 

DEFENDANTS-APPELLEES’ MOTION 
FOR ABEYANCE AND TO STAY BRIEFING 

PENDING CONSIDERATION OF THIS MOTION 
 

 Pursuant to Federal Rule of Appellate Procedure 27 and Ninth Circuit Rule 27-

1, defendants-appellees respectfully request that the Court hold this case in abeyance. 

In addition, defendants respectfully request that the Court stay the briefing schedule 

pending the resolution of this motion. Plaintiffs oppose this motion. 

 This appeal involves plaintiffs’ challenge to portions of two memoranda issued 

by the then-Acting Secretary of Homeland Security and the Acting Director of U.S. 

Immigration and Customs Enforcement that provide interim guidance to agency 

officials regarding their exercise of prosecutorial discretion when enforcing the 

immigration laws. See 3-ER-460, 3-ER-498. The district court denied plaintiffs’ 

motion for a preliminary injunction of those interim guidelines, see 1-ER-11, and 
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plaintiffs appealed that denial to this Court. In addition, plaintiffs moved for an 

injunction of the guidelines pending appeal, and this Court denied that motion. See 

Dkt. No. 36. 

 In addition to establishing interim enforcement priorities, the Acting Secretary’s 

memorandum directed a “Department-wide review of policies and practices 

concerning immigration enforcement” and explained that such a review would 

“enable the development, issuance, and implementation of detailed revised 

enforcement priorities” that, once effective, would supersede the interim priorities. 3-

ER-461. Over the last eight months, the Department of Homeland Security has been 

working to complete that review, to acquire the necessary input from relevant 

stakeholders, and to evaluate the effectiveness of the interim priorities. Following the 

completion of that process, on September 30, the Secretary of Homeland Security 

issued a memorandum establishing the contemplated revised immigration 

enforcement priorities. See Dep’t of Homeland Security, Guidelines for the Enforcement of 

Civil Immigration Law (Sept. 30, 2021), https://www.ice.gov/doclib/news/guidelines-

civilimmigrationlaw.pdf. That new “guidance will become effective” on November 29, 

2021, at which point “th[e] guidance will serve to rescind” the two memoranda 

challenged in this case. Id. at 6.  

 Under the briefing schedule currently in effect, defendants’ response brief in 

this appeal is due on October 14, 2021, and plaintiffs’ reply brief is due on November 

4, 2021. See Dkt. No. 36. In addition, the Court has not yet scheduled oral argument. 
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Because the new guidance will supersede the agency actions challenged in this appeal 

when it goes into effect on November 29, 2021, it is likely that this case will become 

moot before the Court would reach a decision on the merits. Therefore, in order to 

preserve the resources of the parties and the Court, defendants respectfully request 

that the Court place this appeal into abeyance until the new guidance goes into effect. 

In addition, in light of the upcoming briefing deadlines, defendants respectfully 

request that the Court stay those deadlines while it considers this motion.  

Plaintiffs have stated that this motion is opposed.  

  

      Respectfully submitted,  

      H. THOMAS BYRON III 
      MICHAEL SHIH  
                     

s/ Sean Janda    
SEAN JANDA 
  Attorneys, Appellate Staff 
  Civil Division, Room 7260 
  U.S. Department of Justice 
  950 Pennsylvania Avenue NW 
  Washington, D.C. 20530 
  (202) 514-3388 
 

OCTOBER 2021
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CERTIFICATE OF COMPLIANCE 

 Pursuant to Fed. R. App. P. 32(g), I hereby certify that this motion complies 

with the requirements of Fed. R. App. P. 27(d)(1)(E) because it has been prepared in 

14-point Garamond, a proportionally spaced font, and that it complies with the type-

volume limitation of Fed. R. App. P. 27(d)(2)(A) because it contains 440 words, 

according to the count of Microsoft Word. 

       s/ Sean Janda    
Sean Janda 
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