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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION

NOELLE LECANN, KRISTIN 
SELIMO, and TANIA FUNDUK, on 
behalf of themselves and all others 
similarly situated, 

Plaintiffs, 

v. 

THE ALIERA COMPANIES, INC., 
formerly known as ALIERA 
HEALTHCARE, INC., 

Defendants. 

CIVIL ACTION FILE 

No. 1:20-cv-2429-AT 

HEARING REQUESTED 

DEFENDANT’S CONSOLIDATED  
OPPOSITION TO PLAINTIFFS’ REQUEST FOR LEAVE TO FILE A SUR-

REPLY BRIEF IN OPPOSITION TO DEFENDANT’S MOTION TO SET 
ASIDE CLERK’S ENTRY OF DEFAULT AND  

NOTICE OF ASSIGNMENT FOR BENEFIT OF CREDITORS  

The Court should deny Plaintiffs’ request for leave to file a sur-reply brief.  

(Doc. 78.)  Briefing on the Motion to Set Aside Entry of Default concluded with the 

filing of Aliera’s reply brief.  (Doc. 77; Local Rule 7.1.)  Still, Plaintiffs seek leave 

to prolong the process by recycling the same arguments in response to the declaration 

submitted in further support of Defendants’ Motion.  (Doc. 77.)  Additionally, in the 

final two pages of their proposed sur-reply brief, Plaintiffs make an unacceptable 

and inappropriate procedural proposal.  Both are addressed briefly below. 
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Default was improperly entered by the clerk.  Plaintiffs provide no legitimate 

argument to the contrary and instead now, in an unnecessary sur-reply, pivot to 

briefing an independent and unripe discovery dispute even though they have failed 

to comply with Fed. R. Civ. P. 37(a)(1) and (d)(1)(B) (requiring notice and a good 

faith conferral before filing a discovery motion); Local Rule 37.1 (requiring counsel 

to sign a certificate with regard to the duty to confer); and this Court’s Standing 

Order III(e) that, among other things, “[t]he parties shall not file discovery motions 

(including motions to compel, motions for protective order, and motions for 

sanctions) without prior permission from the Court.”  Plaintiffs’ grievance with the 

discovery process has nothing to do with the basis on which default was entered or 

on whether good cause exists to set it aside.  Their attempt to bootstrap that issue is 

improper.  

Despite Plaintiffs false, self-serving and baseless allegations of an “unbroken 

pattern” of “stonewalling”—which is disingenuous and unsupported by the record 

and applicable law—Aliera has, to date, shown an intent to defend, and so default 

should not have been entered. Additionally, good cause exists to set it aside.  If 

legitimate grounds later arise for entering default, Plaintiffs can raise the issue at the 

appropriate time.  But now is not that time, as explained in detail in Aliera’s other 

briefs.  (Docs. 70, 77.) 
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Turning to the next issue, and for purposes of candor to the Court, on October 

11, 2021, Aliera filed an Assignment for the Benefit of Creditors in Fulton County, 

Georgia, pursuant to which Aliera assigned legal and equitable title, as well as 

custody and control, of all of its assets and property to Asset Recovery Associates 

Aliera, LLC (the “Assignee”). (See Exhibit 1, attached hereto.) Undersigned counsel 

does not represent Aliera or the Assignee in that proceeding.  Aliera is winding down 

and ceasing operations.   

Even so, because grounds did not exist to enter default on October 4, 2021 

and because good cause otherwise exists to set it aside, the Court should set it aside.  

Once set aside, the Court should grant the withdrawal motion of the undersigned 

counsel.  (Doc. 76.)  It is anticipated that, upon setting aside the current default and 

permitting the withdrawal of the undersigned counsel, the Court will Order Aliera 

to obtain substitute counsel within a set amount of time.  See, e.g., Compania 

Interamericana Exp.-Imp., S.A. v. Compania Dominicana de Aviacion, 88 F.3d 948, 

949–50 (11th Cir. 1996) (“[T]he court granted the motion to withdraw … and 

ordered Dominicana to obtain counsel immediately.”).  Aliera has been advised of 

the obligation to retain new counsel for Aliera in the instant action, although the 

undersigned is unaware of the existence of any substitute counsel for this matter. 

This will allow the case to proceed on the merits rather than prematurely 

resorting to default based on an infirm record, particularly where default is a “drastic 
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remedy which should be used only in extreme situations.”  Davila v. Marshall, 649 

F. App’x 977, 980 (11th Cir. 2016); see also S. Timber Co. v. Ellis, 4:07-CV-0215-

HLM, 2008 WL 11470727, at *2 (N.D. Ga. Jan. 22, 2008) (“Any doubt as to whether 

a default should be granted or vacated ‘should be resolved in favor of a judicial 

decision on the merits of a case.’”).  If, at a later date, legitimate grounds arise for 

entry of default, the Court can address them at the appropriate time when they 

become ripe. 

Plaintiffs have attempted to put the cart before the horse by asking the Court 

to rule first on the withdrawal motion and then order Aliera to obtain new counsel 

while the current default remains in place.  (Doc. 78, p. 4.)  Their only basis for this 

sequence is because they do not want to file a new motion for entry of default if 

grounds later arise under which default could legitimately be entered.  But this is 

backwards.   

Setting aside the fact that entry of default was improper in the first place, this 

request ignores the fact that undersigned counsel’s motion to withdraw “does not 

apply to Plaintiffs’ Motion for Clerk’s Entry of Default, (Dkt. 67), and Defendants’ 

Motion to Set Aside Clerk’s Entry of Default, (Dkt. 70), as Counsel intends to 

continue representation until those matters are resolved.”  (Doc. 76 (emphasis 

added).)  In other words, undersigned counsel has no intent to and has not moved to 
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withdraw until full and final resolution of the default entered on October 4, including 

appeal if necessary. 

Regardless, just because a legitimate reason for entry of default may later arise 

does not mean that the Court should not set aside the current default.  The default 

entered on October 4 should not have been entered in the first place, and also good 

cause exists to set it aside. Upon or after setting it aside, the Court should permit the 

withdrawal of counsel. (Doc. 76.) As Plaintiffs note, “[i]f Aliera were to fail to 

secure replacement counsel following withdrawal of its initial counsel, that would 

[potentially] be a separate and independent basis for entering default against 

Aliera, without regard to the untimely filing of its answer.  (Doc. 78, p. 3 

(emphasis added).)  But unless and until that happens, default is improper, and the 

default entered on October 4 should be set aside.   

For the foregoing reasons, the Court should (1) set aside the default entered 

on October 4; (2) grant counsel’s motion to withdraw (Doc. 76); and (3) permit 

Aliera thirty (30) days in which to hire new counsel.   

Respectfully submitted, 

/s/ Elizabeth B. Shirley  
Elizabeth B. Shirley (pro hac vice)  
Burr & Forman LLP 
420 20th Street North, Suite 3400 
Birmingham, Alabama 35203 
Telephone: 205-251-3000 
Email: bshirley@burr.com
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Kevin R. Stone 
Georgia Bar No. 830640 
Burr & Forman LLP 
171 17th Street NW, Suite 1100 
Atlanta, Georgia 30363  
Phone: (404) 815-3000 
Email: kstone@burr.com

Counsel for Defendant The Aliera
Companies Inc.
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CERTIFICATE OF COMPLIANCE  

Counsel certifies that this document has been prepared with Times New 

Roman 14 type, one of the font and point selections approved by the Court in LR 

5.1. 

/s/ Elizabeth B. Shirley 
Elizabeth B. Shirley 

CERTIFICATE OF SERVICE 

A copy of the foregoing has been served this 22nd day of October, 2021 via 

the Court's CM/ECF system, which will send notification of such filings to all parties 

of record via electronic mail.  

/s/ Elizabeth B. Shirley 
OF COUNSEL 
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