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The 26 business associations that are Petitioners in Nos. 21-4080 and 

21-4117 (collectively, the “Business Association Petitioners”)* oppose 

Respondents’ motion to modify this Court’s current stay-briefing 

schedule and to set a merits-briefing schedule. 

1. Respondents ask the Court to truncate the stay briefing 

schedule by requiring Petitioners to file their oppositions to all motions 

to vacate the stay only three days later, by Thursday December 2 

instead of the current deadline of Tuesday December 7, and to give 

themselves four days to file any reply.  

 
 * They are the National Federation of Independent Business, 
American Trucking Associations, Inc., National Retail Federation, 
FMI—The Food Industry Association, National Association of 
Convenience Stores, National Association of Wholesaler-Distributors, 
International Warehouse and Logistics Association, National Propane 
Gas Association, International Foodservice Distributors Association, 
Brick Industry Association, American Bakers Association, Kentucky 
Petroleum Marketers Association, Kentucky Trucking Association, 
Louisiana Motor Transport Association, Michigan Association of 
Convenience Stores, Michigan Petroleum Association, Michigan Retailers 
Association, Michigan Trucking Association, Mississippi Trucking 
Association, Ohio Grocers Association, Ohio Trucking Association, 
Tennessee Chamber of Commerce and Industry, Tennessee Grocers and 
Convenience Store Association, Tennessee Manufacturers Association, 
Tennessee Trucking Association, and Texas Trucking Association. 
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There is no need to alter the already-expedited briefing schedule 

this Court has entered, which is significantly shorter than the default 

motion schedule in this Circuit. But if the Court is to amend its 

schedule, then it should not grant the Government’s self-serving 

request to give itself more time to file a reply brief than Petitioners 

have to oppose all motions to vacate the stay.  

2. Respondents further ask the Court to set an unreasonable 

merits-briefing schedule that would require opening briefs by 

December 8—less than two weeks from today.1 Their proposed 

schedule would prejudice the rights of current and future petitioners 

and intervenors. This Court should reject their request.2 

 
 1 Respondents would also give themselves two full weeks (until 
December 22) to file their brief, and would then require Petitioners to 
file their reply briefs in one week over Christmas (due December 29). 
 
 2 Respondents offer (Emergency Mot. at 3) that they can file the 
administrative record immediately to get the briefing schedule started. 
But that is only because they acted unlawfully in foregoing notice-and-
comment rulemaking, as the Business Association Petitioners argued 
in their Fifth Circuit stay motion (Exhibit A, Mot. for Stay at 7-15). 
Thus, the administrative record is not voluminous and thus is easy to 
file only because of Respondents’ unlawful action. 
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Respondents’ proposal would make opening briefs due almost a 

month before the statutory deadline to file petitions for review. The 

Occupational Safety and Health Act grants a statutory right to “any 

person adversely affected” by OSHA’s emergency temporary standard 

(“ETS”) to file a petition challenging its validity “at any time prior to 

the sixtieth day” after promulgation. 29 U.S.C. § 655(f). Respondents 

promulgated this ETS on November 5, 2021. Accordingly, adversely 

affected parties have until January 3, 2022, to file petitions for review. 

Counsel for the Business Association Petitioners is aware of other trade 

associations that are interested in and planning to file petitions for 

review. Respondents’ proposed schedule would eliminate their 

statutory right to participate. At a minimum, this Court should not 

require briefing to begin until a reasonable time after January 3, 2022.  

Respondents’ briefing schedule would also apply before the 30-

day deadline for motions to intervene under Federal Rule of Appellate 

Procedure 15. Many of the Business Association Petitioners, as well as 

other Petitioners, may intervene to oppose several of the petitions for 
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review filed by unions and other parties that have arguments contrary 

to their interests. Likewise, many of the union petitioners may move to 

intervene to oppose the petitions filed by the Business Association 

Petitioners and others. The Respondents’ briefing schedule utterly fails 

to acknowledge the role of intervenors. This Court should not set a 

briefing schedule until after the period for intervention has ended and 

all the parties can agree upon a briefing schedule and word limits that 

account for intervenors.  

3. The Business Association Petitioners also oppose Respondents’ 

suggestion that the Court require all petitioners to file joint briefs or 

limit the standard-word allotment. There are more than three dozen 

petitions for review that have already been filed. There are more than 

150 petitioners. There are also many different legal arguments against 

the ETS, including numerous different constitutional claims, statutory 

claims, and record-intensive administrative law arguments based upon 

substantial evidence. There are also many different petitioner groups, 

some of which may be adamantly opposed to any vaccination 
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requirements at all, others of which may have different views. Some of 

these groups may have strongly held convictions, including religious 

beliefs, about these issues. It may not be feasible for these disparate 

petitioners to join on briefing even if they share some legal arguments. 

Given the number of petitioners, the variety of issues they intend 

to pursue from varying perspectives, and the possibility of a truncated 

briefing schedule, the Business Association Petitioners believe this 

Court’s standard 13,000-word allotment for opening briefs is 

appropriate for each group of petitioners represented by the same 

counsel. The Business Association Petitioners would consent to the 

Respondents’ request to get one-half of the length of the total words 

used by all petitioners.  

If the Court does find joint briefing desirable, then the Business 

Association Petitioners recommend the formation of a liaison 

committee of counsel of record for each petitioner group and any 

intervenors that shall meet and confer with counsel for Respondents, 

and that the liaison committee then submits briefing proposals to the 
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Court by January 7, 2022 (three days after the deadline for filing 

petitions for review). 

4. It would be one thing if Respondents would stipulate to a stay 

of the ETS pending the conclusion of judicial review and to a day-for-

day extension of the deadlines in the ETS for each day litigation is 

pending in this Court before a merits decision is rendered; in that 

circumstance, an expedited briefing schedule may be warranted. But 

as demonstrated by Tuesday’s “emergency” motion (filed eleven days 

after the Fifth Circuit’s November 12 stay was entered), the 

Government absolutely refuses to countenance any delay in its 

unprecedented ETS. Indeed, the Administration continues to insist that 

employers should comply with the ETS notwithstanding the stay order 

entered by the Fifth Circuit under 28 U.S.C. § 2112(a)(4).3  

 
 3 On November 18, 2021, Press Secretary Jen Psaki responded to a 
question about the impact of the Fifth Circuit’s stay on the timing for ETS 
compliance by saying there was none. “Let me be very clear: Our message 
to businesses right now is to move forward. . . . That was our message after 
the first day [sic] issued by the Fifth Circuit. That remains our message and 
nothing has changed. . . . So, we are still heading towards the same timeline.” 
Press Briefing by Press Secretary Jen Psaki (Nov. 18, 2021), 
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And in any event, it would be unreasonable and impractical to 

begin briefing before January. The Business Association Petitioners 

therefore propose an alternative merits-briefing schedule that would 

allow all potential petitioners and intervenors to join the case and 

provide all parties sufficient opportunity to prepare their merits 

arguments. Specifically, the Business Association Petitioners propose:  

• Petitioners’ opening briefs due January 21, 2022. 

• Respondents’ brief due February 4, 2022. 

• Intervenors in support of Respondents briefs due February 

11, 2022. 

• Reply briefs due February 25, 2022. 

• Oral argument as soon thereafter as possible.  

* * * * * 

 For the foregoing reasons, the Business Association Petitioners 

respectfully ask the Court to deny Respondents’ motion to set a further 

 
https://www.whitehouse.gov/briefing-room/press-
briefings/2021/11/18/press-briefing-by-press-secretary-jen-psaki-november-
18-2021/. 
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expedited briefing schedule on Respondents’ motion to vacate the Fifth 

Circuit’s stay and to set an expedited merits-briefing schedule. 

Dated: November 26, 2021 Respectfully submitted, 

 
/s/ Steven P. Lehotsky 

Scott A. Keller 
Joshua P. Morrow 
LEHOTSKY KELLER LLP 
919 Congress Ave. 
Austin, TX 78701 
 
Katherine C. Yarger 
LEHOTSKY KELLER LLP 
1550 Dayton St. Unit 362 
Denver, CO 80010 

Steven P. Lehotsky 
Michael B. Schon 
LEHOTSKY KELLER LLP 
200 Massachusetts Ave. NW 
Washington, DC 20001 
(512) 693-8350 
steve@lehotskykeller.com 
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CERTIFICATE OF COMPLIANCE WITH RULE 27(D)(2) 

This Response complies with: (1) the type-volume limitation of Federal 

Rule of Appellate Procedure Rule 27(d)(2) because it contains 1,577 words 

excluding the parts of the response exempted by Rule 27(a)(2)(B); and (2) the 

typeface requirements of Rule 27(d)(1)(E) because it has been prepared in a 

proportionally spaced typeface (14-point Palatino Linotype) using Microsoft 

Word (the same program used to calculate the word count). 

 
 /s/ Steven P. Lehotsky   

Steven P. Lehotsky 
LEHOTSKY KELLER LLP 
200 Massachusetts Ave. NW 
Washington, DC 20001 
(512) 693-8350 
steve@lehotskykeller.com 
Attorney for Petitioners 
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CERTIFICATE OF SERVICE 

On November 26, 2021, this Opposition was served via CM/ECF on all 

registered counsel and transmitted to the Clerk of the Court. Counsel further 

certifies that: (1) any required privacy redactions have been made in 

compliance with Federal Rule of Appellate Procedure 25(a)(5); and (2) the 

document has been scanned with the most recent version of a commercial 

virus scanning program and is free of viruses. No paper copies were filed, 

per this Court’s Rule 25(a)(3).  
 
 /s/ Steven P. Lehotsky  

Steven P. Lehotsky 
LEHOTSKY KELLER LLP 
200 Massachusetts Ave. NW 
Washington, DC 20001 
(512) 693-8350 
steve@lehotskykeller.com 
Attorney for Petitioners 
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