Case: 21-7000 Document: 311  Filed: 12/07/2021 Page: 1

Nos. 21-7000 (lead), 21-4027/4028/4031/4032/4033, 21-4080, 21-4091/4090, 21-
4093/4088/4101/4096, 21-4097/4102/4083

MCP No. 165

IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

IN RE: OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION RULE ON COVID-19
VACCINE AND TESTING 86 FED. REG. 61402

OPPOSITION OF ALABAMA,; ALASKA, ARIZONA,
ARKANSAS, FLORIDA, GEORGIA, IDAHO, INDIANA, IOWA,
KANSAS, KENTUCKY, LOUISIANA, MISSISSIPPI,
MISSOURI, MONTANA, NEBRASKA; NEW HAMPSHIRE,
NORTH DAKOTA, OHIO, OKLAHOMA, SOUTH CAROLINA,
SOUTH DAKOTA, TENNESSEE, TEXAS, UTAH, WEST
VIRGINIA AND WYOMING TO DISSOLVING STAY OF
ENFORCEMENT

DAVE YOST
Attorney General of Ohio

BENJAMIN M. FLOWERS
Solicitor General
MAY DAVIS
Deputy Solicitor General
30 E. Broad St., 17th Floor
Columbus, OH 43215
Phone: (614) 466-8980
bflowers@OhioAGO.gov

Counsel for the State of Ohio

DANIEL CAMERON
Attorney General of Kentucky

VICTOR B. MADDOX
CHRISTOPHER L. THACKER
ALEXANDER Y. MAGERA
JEREMY J. SYLVESTER
LINDSEY R. KEISER

Office of the Attorney General
700 Capital Avenue, Suite 118
Frankfort, Kentucky 40601
Phone: (502) 696-5300
Victor.Maddox@ky.gov

Counsel for the Commonwealth of
Kentucky



Case: 21-7000 Document: 311  Filed: 12/07/2021 Page: 2

HERBERT H. SLATERY III
Attorney General of Tennessee

CLARK L. HILDABRAND
BRANDON J. SMITH

Office of the Attorney General
and Reporter

P.O. Box. 20207

Nashville, Tennessee 37202-0207
Phone: (615) 532-4081
clark.hildabrand @ag.tn.gov

Counsel for the State of Tennessee

LAWRENCE G. WASDEN
Attorney General of Idaho

BRIAN KANE

Chief Deputy Attorney General
LESLIE M. HAYES
MEGAN A. LARRONDO

Deputy Attorneys General
700 W. Jefferson Street, Ste. 210
P.O. Box 83720
Boise, Idaho 83720-0010
Phone: (208) 334-2400
brian.kane@ag.idaho.gov

Counsel for the State of Idaho

DEREK SCHMIDT
Attorney General of Kansas

JEFFREY A. CHANAY

Chief Deputy Attorney General
120 SW 10th Avenue, 2nd Floor
Topeka, Kansas 66612
Phone: (785) 296-2215
jeff.chanay@ag.ks.gov

Counsel for the State of Kansas

JOHN M. O’CONNOR
Attorney General of Oklahoma

MITHUN MANSINGHANI
Solicitor General
313 N.E. 21st St.
Oklahoma City, OK
Phone: (405) 521-3921
Mithun.Mansinghani@oag.ok.gov

Counsel for the State of Oklahoma

PATRICK MORRISEY
Attorney General of West Virginia

LINDSAY S. SEE

Solicitor General
MICHAEL WILLIAMS (admitted in Michi-
gan; practicing under supervision of West
Virginia attorneys)
Office of the Attorney General
State Capitol Complex
Bldg. 1, Room E-26
Charleston, West Virginia 25305
Phone: (304) 558-2021
Lindsay.S.See@wvago.gov

Counsel for the State of
West Virginia



Case: 21-7000

STEVE MARSHALL
Attorney General of Alabama

EDMUND G. LACOUR JR.
Solicitor General
THOMAS A. WILSON
Deputy Solicitor General
State of Alabama
Office of the Attorney General
501 Washington Ave.
Montgomery, AL 36130
Phone: (334) 242-7300
Edmund.LaCour@AlabamaAG.gov

Counsel for the State of Alabama

TREG R. TAYLOR
Attorney General of Alaska

CHARLES E. BRASINGTON

Assistant Attorney General
State of Alaska
1031 West Fourth Avenue, Suite 200
Anchorage, AK 99501
Phone: (907) 269-6612
charles.brasington@alaska.gov

Counsel for the State of Alaska

MARK BRNOVICH
Attorney General of Arizona

DREW C. ENSIGN

Deputy Solicitor General
Arizona Attorney General’s Office
2005 N. Central Ave.
Phoenix, AZ 85004
Phone: (602) 542-3333
Drew.ensign@azag.gov

Counsel for the State of Arizona

Document: 311

Filed: 12/07/2021 Page: 3

ERIC S. SCHMITT
Attorney General of Missouri

D.JOHN SAUER
Solicitor General

Office of the Missouri

Attorney General

Supreme Court Building

P.O. Box 899

Jefterson City, MO 65102

Phone: (573) 751-3321

John.Sauer@ago.mo.gov

Counsel for the State of Missouri

AUSTIN KNUDSEN
Attorney General of Montana

KRISTIN HANSEN
Lieutenant General

DAvID M.S. DEWHIRST
Solicitor General

CHRISTIAN B. CORRIGAN
Assistant Solicitor General

Office of the Attorney General

215 North Sanders

P.O. Box 201401

Helena, M T 59620-1401

Phone: (406) 444-2026

David.Dewhirst@mt.gov

Counsel for the State of Montana



Case: 21-7000 Document: 311  Filed: 12/07/2021 Page: 4

LESLIE RUTLEDGE
Attorney General of Arkansas

NICHOLAS J. BRONNI

Solicitor General
VINCENT M. WAGNER

Deputy Solicitor General
Office of the Arkansas
Attorney General
323 Center Street, Suite 200
Little Rock, Arkansas 72201
Phone: (501) 682-8090
Nicholas.bronni@arkansasag.gov

Counsel for the State of Arkansas

ASHLEY MOODY
Attorney General of Florida

HENRY C. WHITAKER
Solicitor General
DANIEL W. BELL
Chief Deputy Solicitor General
EVAN EZRAY
JASON H. HILBORN
Deputy Solicitors General
JAMES H. PERCIVAL
Deputy Attorney General of
Legal Policy
NATALIE P. CHRISTMAS
Assistant Attorney General of
Legal Policy
State of Florida
Office of the Attorney General
The Capitol, P1-01
Tallahassee, Florida 32399-1050
Phone: (850) 414-3300

Henry.Whitaker@myfloridalegal.com

Counsel for the State of Florida

DOUGLAS J. PETERSON
Attorney General of Nebraska

JAMES A. CAMPBELL
Solicitor General

Office of the Nebraska

Attorney General

2115 State Capitol

Lincoln, Nebraska 68509

Phone: (402) 471-2682

jim.campbell @nebraska.gov

Counsel for the State of Nebraska

JOHN M. FORMELLA
Attorney General of New Hampshire

ANTHONY J. GALDIERI

Solicitor General
New Hampshire Department of Justice
33 Capitol Street
Concord, NH 03301
Phone: (603) 271-3658
Anthony.].Galdieri@doj.nh.gov

Counsel for the State of New Hampshire

WAYNE STENEHJEM
Attorney General of North Dakota

MATTHEW A. SAGSVEEN
Solicitor General

Office of Attorney General

500 North 9th Street

Bismarck, ND 58501-4509

Phone: (701) 328-3640

masagsve@nd.gov

Counsel for the State of North Dakota



Case: 21-7000 Document: 311  Filed: 12/07/2021 Page: 5

CHRISTOPHER M. CARR
Attorney General of Georgia

STEPHEN J. PETRANY

Solicitor General
ROSs W. BERGETHON
DREW F. WALDBESER

Deputy Solicitors General
State of Georgia
Office of the Attorney General
40 Capitol Square, S.W.
Atlanta, Georgia, 30334
Phone: (404) 458-3378

Counsel for the State of Georgia

THEODORE E. ROKITA
Attorney General of Indiana

THOMAS M. FISHER
Solicitor General

KI1AN HUDSON
Deputy Solicitor General

JuLIA C. PAYNE

MELINDA R. HOLMES
Deputy Attorneys General

Office of the Indiana Attorney General

IGC South, Fifth Floor
302 W. Washington Street
Indianapolis, IN 46204
Phone: (317) 232-6255
Tom.Fisher@atg.in.gov

Counsel for the State of Indiana

ALAN WILSON
Attorney General of South Carolina

THOMAS T. HYDRICK

Assistant Deputy Solicitor General
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
Phone: (803) 734-3680
thomashydrick@scag.gov

Counsel for the State of South Carolina

JASON R. RAVNSBORG
South Dakota Attorney General

DAvVID M. MCVEY

Assistant Attorney General
1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501
Phone: (605) 773-3215
david.mcvey@state.sd.us

Counsel for the State of South Dakota



Case: 21-7000

JEFFREY S. THOMPSON
Solicitor General of Iowa

SAMUEL P. LANGHOLZ

Assistant Solicitor General
Office of the Jowa Attorney General
1305 E. Walnut Street
Des Moines, lowa 50319
Phone: (515) 281-5164
jeffrey.thompson@ag.iowa.gov

Counsel for the State of lIowa

JEFF LANDRY
Attorney General of Louisiana

ELIZABETH B. MURRILL
Solicitor General
JOSEPHS. ST. JOHN
Deputy Solicitor General
JosiaH KOLLMEYER
Assistant Solicitor General
MORGAN BRUNGARD
Assistant Solicitor General
Louisiana Department of Justice
1885 N. Third Street
Baton Rouge, LA 70804
Phone: (225) 326-6766
emurrill@ag.louisiana.gov

Counsel for the State of Louisiana

Document: 311

Filed: 12/07/2021 Page: 6

KEN PAXTON
Attorney General of Texas

BRENT WEBSTER
First Assistant Attorney General
AARONF. REITZ
Deputy Attorney General for
Legal Strategy
JUDDE. STONE II
Solicitor General
LANORA C. PETTIT
Principal Deputy Solicitor General
WILLIAM F. COLE
RYAN S. BAASCH
Assistant Solicitors General
LEIF A. OLSON
Special Counsel
Office of the Attorney General
P.O. Box 12548 (MC 059)
Austin, Texas 78711-2548
Phone: (512) 936-1700
William.Cole@oag.texas.gov

Counsel for the State of Texas

SEAN REYES
Attorney General

MELISSA A. HOLYOAK
Solicitor General

Office of the Attorney General

350 N. State Street, Suite 230

P.O. Box 142320

Salt Lake City, UT 84114-2320

Phone: (385) 271-2484

melissaholyoak@agutah.gov

Counsel for the State of Utah



Case: 21-7000 Document: 311

LYNN FITCH
Attorney General of Mississippi

WHITNEY H. LIPSCOMB
Deputy Attorney General
SCOTT G. STEWART
Solicitor General
JUSTIN L. MATHENY
Deputy Solicitor General
JOHN V. COGHLAN
Deputy Solicitor General
Mississippi Attorney General’s Office
P.O. Box 220
Jackson, MS 39205
Phone: (601) 359-3680
scott.stewart@ago.ms.gov

Counsel for the State of Mississippi

Filed: 12/07/2021 Page: 7

BRIDGET HILL
Attorney General of Wyoming

RYAN SCHELHAAS

Chief Deputy Attorney General
Wyoming Attorney General’s Office
109 State Capitol
Cheyenne, WY 82002
Telephone: (307) 777-5786
ryan.schelhaas@wyo.gov

Counsel for the State of Wyoming



Case: 21-7000 Document: 311  Filed: 12/07/2021 Page: 8

TABLE OF CONTENTS

Page
RESPONSE ...ttt ettt 1
L The States will likely prevail on the merits .......c..ccocceeeienienncnnnnnnens. 2
A.  COVID-19 is not an occupational danger that OSHA may
TEEUIALE ...ttt 2

B.  COVID-19 does not present the type of “grave” danger that the
STALULE TEQUITES ..eeouvernrerueeneeneerareeneesreeeeseeseesneesaseesneessesaseenee 7

C.  The Vaccine Mandate does not satisfy the Emergency
Provision’s necessity reqUuIrement ..........cceceeeeerseereeeenseersneenne 12

D.  The major-questions doctrine and the constitutional-doubt
canon require the States’ reading........c.ccecceeveeeveervenceenseennnen. 15

1. The major-questions doctrine precludes OSHA’s
interpretation of the Emergency Provision.................... 15

2. The Vaccine Mandate is unconstitutional...................... 16

II.  The States and their citizens will be irreparably harmed if this Court

dissolves the Stay. .......ccceeeeveriiviiniiniiiiccc 20

III.  Staying the unlawful Vaccine Mandate will promote the public interest

and will not substantially harm others. ........ccccocceevieniivinnininncnnne. 21
CONCLUSION........eeitiierenenteteseeseeeetete e sresse st seestessesse st etessesaessesseseessesens 23
CERTIFICATE OF COMPLIANCE .......oooiiiirieeeeeeeeeeeeeeeseeseese e eeeens 31

CERTIFICATE OF SERVICE .......cooiiiiieeeeeeeeteeeeeeeeeeee e 32



Case: 21-7000 Document: 311  Filed: 12/07/2021 Page: 9

RESPONSE

Neither Congress nor the Executive Branch has been bashful about testing the
limits of its authority. For that reason, a “lack of historical” precedent is often “the
most telling indication” that Congress lacked the power to pass a law, or that an
agency lacked the power to promulgate a regulation. Free Enter. Fund v. Pub. Co. Acct.
Oversight Bd., 561 U.S. 477, 505 (2010) (quotation omitted); see also Util. Air Regul.
Grp. v. EPA, 573 U.S. 302, 324 (2014).

This case involves a historically unprecedented administrative command. Re-
lying on a decades-old statute pertaining to workplace dangers—the “Emergency
Provision,” 29 U.S.C. §655(c) —OSHA promulgated a rule regulating the private
healthcare decisions of tens of millions of Americans. This rule, the “Vaccine Man-
date,” requires that all companies with at least 100 employees require their employ-
ees to either vaccinate themselves against COVID-19 or else submit to (expensive
and impractical) weekly testing. See COVID-19 Vaccination and Testing; Emergency
Temporary Standard, 86 Fed. Reg. 61402 (Nov. 5, 2021). No Administration in his-
tory has issued a comparable mandate.

This case does not present the question whether vaccine mandates are wise or
desirable. Instead, it presents the narrow questions whether OSHA had authority to

issue the Mandate, and whether it lawfully exercised whatever authority it had. For
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“our system does not permit agencies to act unlawfully,” even during a pandemic
and “even in pursuit of desirable ends.” Ala. Ass’n of Realtors v. Dep’t of Health &
Hum. Serys., 141 S. Ct. 2485, 2490 (2021) (per curiam). Here, the Emergency Pro-
vision’s text confirms what the lack of historical precedent suggests: OSHA lacked
the power to issue the Vaccine Mandate. Because the petitioners will likely prevail
on the merits, and because they satisfy the remaining stay-pending-review factors,
this Court should deny OSHA’s motion to dissolve the Fifth Circuit’s stay. See
Gov’t Mot. to Dissolve Stay, Doc. 69 (“Mot.”).

I.  The States will likely prevail on the merits

OSHA promulgated the Vaccine Mandate under the “Emergency Provision,”
which states:

The Secretary shall provide ... for an emergency temporary standard to
take immediate effect ... if he determines (A) that employees are exposed
to grave danger from exposure to substances or agents determined to be
toxic or physically harmful or from new hazards, and (B) that such
emergency standard is necessary to protect employees from such danger.

29 U.S.C. §655(c)(1). For at least four reasons, OSHA exceeded its power under this
provision when it promulgated the Vaccine Mandate.

A. COVID-19 is not an occupational danger that OSHA may regulate

1. The goal of statutory interpretation is to “interpret the words consistent

with their ordinary meaning ... at the time Congress enacted the statute.” Wisconsin
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Cent. Ltd. v. United States, 138 S. Ct. 2067, 2070 (2018) (quotation omitted). This
case thus requires the Court to consider how ordinary English speakers would un-
derstand the phrase “grave danger from exposure to substances or agents ... or from
new hazards,” as it appears in a sentence about risks to which “employees are ex-
posed.” In that context, ordinary English speakers would understand the phrase as
referring to dangers presented by work, not those presented by human life generally.
Thus, the Emergency Provision is best read to reach dangers to which employees are
exposed because they are employees—work-related dangers, like mercury exposure
in a manufacturing plant—not to dangers (like COVID-19 or violent crime or air pol-
lution or ultraviolet sunlight) presented by the mere fact of existence.

Consider, for example, the dangers posed by violent crime and regional air pol-
lution. The former is a hazard, the latter a danger that arises from a substance or
agent. Employees may well confront those risks at work. But these risks, for most
employees, do not arise from the work itself and would not naturally be described as
risks to which “employees are exposed.” Dangers to which “employees are ex-
posed,” and that the Emergency Provision may therefore cover, are those typically
described as “occupational dangers.” In other words, “for coverage under the Act
to be properly extended to a particular area, the conditions to be regulated must fairly

be considered working conditions, the safety and health hazards to be remedied
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occupational, and the injuries to be avoided work-related.” Frank Diehl Farms v. Sec’y
of Lab., 696 F.2d 1325, 1332 (11th Cir. 1983).
Context bolsters the point. The Occupational Safety and Health Act, of which

the Emergency Provision is a part, often refers to “substances,”

agents,” and “haz-
ards,” but always in connection with dangers arising from work. One provision man-
dating the agency to make a report “listing ... all toxic substances in industrial usage.”
29 U.S.C. §675 (emphasis added). Another directs OSHA to develop “criteria deal-
ing with toxic materials and harmful physical agents and substances which will de-
scribe exposure levels that are safe for various periods of employment, including but not
limited to the exposure levels at which no employee will suffer impaired health or
functional capacities or diminished life expectancy as a result of his work experience.”
§669(2)(3) (emphasis added). And another requires the government to conduct stud-
ies on “the contamination of workers’ homes with hazardous chemicals and sub-
stances, including infectious agents, transported from the workplaces of such work-
ers.” §671a(c)(1)(A) (emphasis added). It is a “fundamental principle of statutory
construction (and, indeed, of language itself) that the meaning of a word cannot be
determined in isolation, but must be drawn from the context in which it is used.”

Reno . Koray, 515 U.S. 50, 56 (1995) (quotation omitted). And the just-discussed

context makes it even more unnatural to read the Emergency Provision—the “most
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dramatic weapon in” OSHA’s “enforcement arsenal,” Asbestos Info. Ass’n v. OSHA,
727 F.2d 415, 426 (5th Cir. 1984)—as reaching beyond dangers that are fairly de-
scribed as occupational in nature.

From this, it follows that the Vaccine Mandate is illegal. For the vast majority
of covered employees, the COVID-19-related risk presented by work is the same risk
that arises from human interaction more broadly. Because it is not an occupational
danger, it is not the sort of danger that the Emergency Provision empowers OSHA
to address.

2. OSHA'’s motion stresses that COVID-19 is a “hazard” and that the dis-
ease-causing virus is an “agent.” See Mot.10, 12-13. The States, however, do not
argue otherwise. Their point is that the Emergency Provision speaks only to hazards
and substances (like saws without safety guards or asbestos-containing brake pads)
that employees face because of their employment—not to hazards and substances
(like violent crime or SARS-CoV-2) that employees confront at work only because
these dangers are implicated by daily life and human interaction.

What is more, the States are happy to assume that viruses are a covered danger
in some workplaces. For example, COVID-19 could be a workplace risk at a lab that
works with SARS-CoV-2; in that setting, work itself would expose employees to a

COVID-19-related danger. Similarly, “bloodborne pathogens” present a workplace
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danger to employees whose jobs require work with such pathogens. Mot.16. (Along
the same lines, OSHA’s “workplace sanitation and fire rules,” id., address work-
place risks: employees forced to work in unsanitary or unsafe conditions face risks
because of their work.) But no ordinary English speaker would describe the risk of
contracting an endemic illness as a danger arising from work. OSHA counters that
COVID-19 “ss a particularly acute workplace hazard,” since the “nature of work-
places is that employees come together in one place for extended periods and inter-
act.” Mot.15. But that is just another way of describing dangers humans face as a
result of being alive.

Finally, OSHA posits that it must have authority under the Emergency Provi-
sion to order vaccinations, since another provision in the Occupational Safety and
Health Act “expressly indicates that OSHA can require ‘immunization,’ including
to ‘protect[] the health or safety of others.”” Mot.16 (quoting 29 U.S.C. §669(2)(5)).
This chopped up quotation presses the limits of the duty of candor that lawyers owe
to this Court. Here is the relevant passage, which appears in a statutory subsection
empowering a different agency —the Department of Health and Human Services —
to take actions regarding occupational illness:

Nothing in this or any other provision of this chapter shall be deemed to

authorize or require medical examination, immunization, or treatment for

those who object thereto on religious grounds, except where such is
necessary for the protection of the health or safety of others.
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§669(2)(5). All this means is that, if some provision empowers the government to
require vaccinations, the government must respect religious objections. The ques-
tion here is whether the Emergency Provision empowers OSHA to mandate COVID-
19 vaccinations. So this statute, contrary to OSHA’s misleading discussion, is irrel-
evant.

B.  COVID-19 does not present the type of “grave” danger that the
statute requires

1. The word “grave,” at the time of the Emergency Provision’s passage,
meant exactly what it means today: “very serious; dangerous to life.” Grave, Web-
ster’s Third New International Dictionary (2003); see also Grave, The American
Heritage Dictionary of the English Language (1973) (“Fraught with danger; criti-
cal”). While all dangers are (by definition) dangerous, the adjective “grave” requires
more than mere danger—it requires especially serious danger. That insight is bol-
stered by the fact that the Emergency Provision uses the phrase “grave danger” in
connection with the phrase “from exposure to substances or agents determined to
be toxic or physically harmful.” Under “the principle of noscitur a sociis,” words in
a statute are known by the company they keep. BST Holdings LLC v. OSHA, 17 F.4th
604, 613 (5th Cir. 2021) (quoting Yates v. Unsted States, 574 U.S. 528, 543 (2015)).
When the phrase “grave danger” appears alongside a phrase “connoting foxzcity and

poisonousness,” the first phrase cannot reasonably be interpreted to include dangers
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(including “airborne virus[es]”) that are “both widely present in society” and “non-
life-threatening to a vast majority of employees.” /4.

OSHA'’s own data show that COVID-19, while dangerous, is not a “grave”
danger. The Vaccine Mandate cites a study showing that unvaccinated individuals
aged 16 or older—a group that includes elderly retirees, who are far more at risk than
a typical worker—face a 0.6 percent chance of death if they contract COVID-19 and
a 1.5 percent chance of being admitted to an intensive care unit. See Jennifer B. Grif-
fin, et al., SARS-CoV-2 Infections and Hospitalizations Among Persons Aged >16 Years,
by Vaccination Status— Los Angeles County, California, May 1-July 25, 2021, MMWR
Morb Mortal Wkly Rep 2021; 70(34): 1172, https://perma.cc/4ZV3-94SA (relied
upon at Vaccine Mandate, 86 Fed. Reg. at 61418). These risks are not significantly
greater than the risks faced by vaccinated individuals who contract COVID-19; those
individuals have a .2 percent chance of death and a .5 percent chance of being admit-
ted to an intensive-care unit. /4. While unvaccinated workers are more likely to die
or be hospitalized, a multiple of a small risk is still a small risk. So both groups face
a small risk of serious illness.

This data dooms OSHA’s case, because the agency concedes that fully vac-
cinated workers face no “grave” danger from COVID-19. 86 Fed. Reg. at 61434.

OSHA has not explained how the higher-yet-still-small risk faced by unvaccinated
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workers crosses the line from a not-grave danger to a grave danger. Indeed, the risks
to both groups are comparable to well-known risks that no one would describe as
“grave.” The odds of dying in a motor-vehicle crash at some point during one’s life,
for example, are 1 in 107 (.93 percent). See Odds of Dying, National Safety Council,
https://perma.cc/3FTE-376P.

OSHA'’s focus on unvaccinated individuals gives rise to another problem: the
agency cannot measure the existence of a “grave” danger by focusing exclusively on
the subset of workers (the unvaccinated) most at risk from COVID-19. If it could,
then almost any “substance” or “agent” could be said to pose a grave danger. Peanut
butter, for example, creates immense danger for individuals with severe allergies. But
surely OSHA could not justify a nationwide emergency standard regarding the work-
place use of peanut butter on the ground that it creates a grave risk for this small
subset of individuals. Similarly here, even if OSHA could establish that unvaccinated
employees face a “grave” danger, the Mandate would still be illegal because OSHA
has not shown that employees 7 general face a grave danger from COVID-19. (Con-
versely, OSHA cannot rely on purported harms from the virus to society at large—
instead, it must home in on the risk presented in the workplace. As many elderly
individuals are at the highest risk but also retired, population-wide statistics cannot

prove a grave danger to the workforce.)
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In the end, the Mandate is nothing more than a pretext for increasing the num-
ber of vaccinated Americans. The White House Chief of Staff thinks so. He publicly
endorsed, on Twitter, the view that OSHA’s “vaxx mandate ... is the ultimate work-
around for the Federal govt to require vaccinations.” BST, 17 F.4th at 612 n.13 (ci-
tation and emphasis omitted). “In reviewing agency pronouncements, courts need
not turn a blind eye to the statements of those issuing such pronouncements.” /4. at
614; see also Dep’t of Com. v. New York,139 S. Ct. 2551, 2574 (2019). Courts are “not
required to exhibit a naiveté from which ordinary citizens are free.” Dep’t of Com.,
139 S. Ct. at 2575 (quotation omitted).

That principle applies with special force here, where the agency’s actions are
inconsistent with its warnings of grave danger. If OSHA really believed that COVID-
19 satisfied the “grave danger” standard, what could possibly justify limiting the Vac-
cine Mandate to companies with 100 or more employees? OSHA says it chose this
number because the agency “is less confident that smaller employers” can imple-
ment the standard’s requirements “without undue disruption.” 86 Fed. Reg. at
61403. Itis inconceivable that OSHA would take administrative ease into account in
deciding whether small businesses must protect their employees from a risk that is

actually “grave.”

10
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2. OSHA responds that COVID-19 has “killed hundreds of thousands of peo-
ple in the United States and caused ‘serious, long-lasting, and potentially permanent
health effects’ for many more.” Mot.11 (quoting 86 Fed. Reg. at 61424). OSHA does
not, however, engage with the fact that both vaccinated employees (whom OSHA
concedes are not in grave danger) and unvaccinated individuals face low risks of
death and serious illness if they contract COVID-19. See above 8-9. Moreover, the
vast majority of the American workforce is non-elderly, and thus faces a substantially
lower risk. OSHA insists that, even for the young and those who are otherwise not
at high risk, vaccination decreases the odds of illness and death. Mot.34. That is
irrelevant. The fact that these workers would further decrease their already-low odds
of serious illness by vaccinating themselves does not show that they faced a “grave”
danger to begin with.

OSHA'’s attempt to square its finding of “grave danger” with the Vaccine
Mandate’s small-business exemption also falls short. It notes that federal law ex-
empts smaller companies from other important legal requirements (like those of Ti-
tle VII), Mot.26-27, and that governments “need not address all aspects of a problem
in one fell swoop,” Mot.27 (quoting Williams-Yulee v. Florida Bar, 575 U.S. 433, 449

(2015)). The States, however, are not faulting OSHA for failing to apply its illegal

11
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mandate even more broadly. They are pointing to the Mandate’s underinclusiveness
because it proves that the risk is not actually “grave.”

OSHA'’s approach to the meaning of “grave” is aptly summarized in this pas-
sage from its motion:

The decline in national cases since the pandemic’s most recent peak says

little about the current state of workplace exposure and transmission.

And the fact that case numbers have been higher at points in the past says
nothing about whether there is a present, grave danger.

Mot.29 (internal citations omitted). In other words, COVID-19 will continue to cre-
ate a “grave” danger even when it stops presenting so high a risk. If “human nature
and history teach anything, it is that civil liberties face grave risks when governments
proclaim indefinite states of emergency.” Does 1-3 ». Mills, S. Ct._, No. 21A90,
2021 WL 5027177, *3 (2021) (Gorsuch, J., dissenting). OSHA’s definition of “grave
danger” portends just that sort of perpetual proclamation.

C. The Vaccine Mandate does not satisfy the Emergency Provision’s
necessity requirement

1. The Emergency Provision forbids the issuance of emergency temporary
standards except in cases where they are “necessary.” 29 U.S.C. §655(c)(1). Thus,
OSHA must show not just that the emergency standard is a good idea or effective,
but also that the agency has little practical choice except to regulate without first sub-

jecting its regulation to notice and public comment. That is what “necessary”
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means: “needed for some purpose or reason; essential.” Black’s Law Dictionary
1241 (11th ed. 2019). This necessity requirement, which is far more demanding than
the “reasonably necessary or appropriate” standard applicable to most OSHA regu-
lations, 29 U.S.C. §652(8); see also Indus. Union Dep’t., AFL-CIO v. Am. Petroleum
Inst., 448 U.S. 607, 615 (1980), shows that “Congress intended a carefully restricted
use of the emergency temporary standard,” Fla. Peach Growers Ass’n, Inc. v. U. S.
Dep’’t of Lab., 489 F.2d 120, 130 n.16 (5th Cir. 1974).

OSHA has not established that its Vaccine Mandate is necessary. For one
thing, because vaccines are freely available to all workers who want them, the gov-
ernment need not mandate vaccines to make workers safe—workers can elect to take
vaccines or not, and those who do will, on OSHA’s own telling, be free from any
“grave” danger. More importantly, however, the Mandate’s remarkable breadth de-
feats any claim to necessity. With the Vaccine Mandate, OSHA irrationally requires
the same thing of every covered workplace and worker. This means that workers who
are significantly spaced out whenever they are inside (in a warehouse or a barn, for
example) are treated the same as employees bunched together in close, poorly venti-
lated quarters. BST, 17 F.4th at 615. And it means that the Vaccine Mandate unnec-

essarily applies even to the many workers who acquired natural immunity from a
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previous infection. Id.; Attachment A-1 to Stay Motion of Indiana, Decl. of Dr.
Bhattacharya, Doc.150, §23.

OSHA seems to confuse necessity with efficacy. It trumpets the effectiveness
of vaccines and masks, but it does little to explain why these specific measures are
required to address the threat. Wearing a hazmat suit, for instance, might be an effec-
tive way to stem the spread of COVID-19. But no one would reasonably suggest that
such a step is “necessary” to establish a safe workplace. The agency needs to tie the
gravity of the threat to the aggressiveness of the required measures and establish that
no less-restrictive means would suffice. It has not done that.

2. OSHA insists that its broad standard is “necessary” because “employees
can be exposed to the virus in almost any work setting,” regardless of the other pre-
cautions taken. Mot.35 (quoting 86 Fed. Reg. at 61411) (emphasis added). The mere
possibility of exposure hardly proves the Mandate is “essential” in all or even most
settings where it applies. Black’s Law Dictionary at 1241. 'To justify a broad mandate,
OSHA needs to show that the mandate is essential with respect to the broad scope
of the workplaces it covers. It has not done that. OSHA says it would be too hard to
make that showing given the varied nature of American workplaces. Mot.38. But
the difficulty of proving necessity does not free OSHA from its statutory obligation

to do so. OSHA counters: the possibility that it could “devise more elaborate and
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tailored standards for different settings ... does not” make the Vaccine Mandate un-
necessary. Mot.31. Yes it does. The availability of narrower options proves, by def-
inition, a lack of necessity.

Perhaps sensing this problem, OSHA notes that employers have no obligations
with respect to employees “who work alone, remotely, or exclusively outdoors.”
Mot.35. That will exclude almost no one, however. How many employees at com-
panies with 100 or more individuals “work alone” or “remotely” all the time? Pre-
sumably almost none. And how many employees work “exclusively outdoors”?
Again, almost none: the roofer or paver or carpenter who works outside likely enters
a garage to retrieve a truck in the morning or an office to drop off keys at day’s end.
Exempting an insignificant number of employees does nothing to advance OSHA’s
case for necessity.

D. The major-questions doctrine and the constitutional-doubt canon
require the States’ reading

Two interpretive principles require the Court to resolve any lingering ambigu-
ity in the States’ favor.

1. The major-questions doctrine precludes OSHA’s
interpretation of the Emergency Provision

The major-questions doctrine compels the States’ reading. BST, 17 F.4th at

617-18; zd. at 619 (Duncan, J., concurring). This doctrine requires “Congress to
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speak clearly if it wishes to assign to an agency decisions of vast economic and polit-
ical significance.” Util. Air, 573 U.S. at 324 (quotation omitted); see also Realtors, 141
S. Ct. at 2489. The question whether Congress can conscript employers as the mus-
cle behind a mandate aimed at private healthcare decisions certainly fits the bill. That
is especially true in light of the unprecedented nature of this standard. “When an
agency claims to discover in a long-extant statute an unheralded power to regulate a
significant portion of the American economy, [courts] typically greet its announce-
ment with a measure of skepticism.” Id. (quotation omitted). Because the Emer-
gency Provision does not unambiguously allow for the sweeping Vaccine Mandate, it
does not allow for the Mandate at all.

OSHA silently concedes that the major-questions doctrine requires the States’
reading /f the doctrine applies. But it insists that the Emergency Provision unambig-
uously supports its position, making the doctrine irrelevant. Mot.20. The discussion
above proves that wrong.

2. The Vaccine Mandate is unconstitutional

Statutes should be construed so as to avoid placing their constitutionality in
doubt. United States v. Erpenbeck, 682 F.3d 472, 476 (6th Cir. 2012). The Emergency
Provision is unconstitutional, on two separate grounds, if it empowers OSHA to issue

the Vaccine Mandate.
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Commerce Clause. The Commerce Clause, which entitles Congress “[t]o reg-
ulate Commerce ... among the several States,” U.S. Const. art. I, §8, cl. 3, is the only
enumerated power that conceivably empowered Congress to enact the Emergency
Provision. While courts have broadly construed the Clause’s language, two limiting
principles prove relevant here. First, the Supreme Court “a/ways ha[s] rejected read-
ings of the Commerce Clause and the scope of federal power that would permit Con-
gress to exercise a police power.” United States v. Morrison, 529 U.S. 598, 618-19
(2000) (quotation omitted). Because Congress has no police power, and because reg-
ulating public health and safety is part of the police power, Jacobson v. Massachusetts,
197 U.S. 11, 24-25 (1905), the Commerce Clause gives Congress no power to regulate
public health and safety. Second, the Commerce Clause does not permit the regula-
tion of private inactivity, such as the decision not to purchase healthcare. AVFIB ».
Sebelius, 567 U.S. 519, 557-58 (2012) (op. of Roberts, C.].).

If the Emergency Provision authorizes the Vaccine Mandate, it runs afoul of
both limits. First, the Vaccine Mandate is a public-health regulation: it regulates
private healthcare decisions by making life harder for citizens who refuse to care for
themselves in the federally approved manner. Second, the Vaccine Mandate regu-
lates private inactivity: those who fail to vaccinate will either be fired or forced to

obtain expensive weekly testing.
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OSHA responds that, because the Vaccine Mandate requires employers to en-
force its terms, the Vaccine Mandate simply regulates the economic activity of em-
ployers engaged in commerce, not the inactivity of citizens or the public health.
Mot.18-20. That gloss on the Mandate’s operation is creative but unavailing. The
Mandate regulates private inactivity by requiring employers to enforce the Man-
date’s terms in response to employees’ private inactivity—namely, the decision not
to vaccinate. That constitutes an impermissible regulation of private inactivity. To
illustrate, remember that Congress cannot, under the Commerce Clause, make indi-
viduals buy health insurance. NVFIB, 567 U.S. at 558 (op. of Roberts, C.].). No court
would permit Congress to evade that rule by passing a law forbidding employers from
retaining uninsured employees. That hypothetical law, just like the requirement to
buy health insurance at issue in NVFIB, would regulate private inactivity. So does the
Vaccine Mandate.

Nondelegation doctrine. OSHA’s broad reading of the Emergency Provision
would turn the statute into an unconstitutional delegation of legislative authority.
“[A] statutory delegation” of policymaking power “is constitutional as long as Con-
gress lays down by legislative act an intelligible principle to which the person or body

)

authorized to exercise the delegated authority is directed to conform.” Gundy ».

United States, 139 S. Ct. 2116, 2123 (2019) (quotation and alterations omitted). In
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other words, when Congress empowers an agency to regulate, it must lay down “spe-
cific restrictions” that “meaningfully constrain[]” the agency’s exercise of authority.
Touby v. United States, 500 U.S. 160, 166-67 (1991).

The Emergency Provision contains no intelligible principle if it is read to per-
mit the Vaccine Mandate. On OSHA’s reading, all viruses are “agents” or “sub-
stances” for purposes of the Emergency Provision, and those viruses cause a
“grave” danger whenever they threaten serious health effects to even a small subset
of the overall population. Read in that manner, the Emergency Provision empowers
OSHA to demand whatever measures it thinks are necessary in response to almost
every remotely serious germ known to mankind. That almost-limitless grant of au-

thority contains no intelligible principle.

One final note on the likelihood-of-success factor. OSHA questions “whether
the State petitioners can properly invoke this Court’s jurisdiction under 29 U.S.C.
§655(f).” Mot.50 n.17. They can. “Any person” may petition for review of an
emergency temporary standard. §655(f). “Person” means “one or more individu-
als, partnerships, associations, corporations, business trusts, legal representatives, or
any organized group of persons.” §652(4). That broad definition encompasses

States, as the D.C. Circuit recognized in interpreting the APA’s analogous provision.
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Gov’t of Manitoba v. Bernhardt, 923 F.3d 173,181 (D.C. Cir. 2019). Indeed, the same
section that defines “person[s]” provides that “employer” includes “a person en-
gaged in a business affecting commerce who has employees, but does not include ...
any State or political subdivision of a State.” §652(5) (emphasis added). There would
be no need to expressly exclude government entities from the definition of “em-
ployer” if, as OSHA claims, a government were not a “person” under the statute.

II. The States and their citizens will be irreparably harmed if this Court
dissolves the stay.

If the stay is dissolved, the States will sustain three irreparable injuries.

First, without the stay, OSHA will irreparably harm the States by intruding on
their sovereign authority to enact and enforce policies that conflict with the Vaccine
Mandate. See 86 Fed. Reg. at 61406. A State “suffers a form of irreparable injury”
any time it is prevented from “effectuating” laws “enacted by representatives of its
people.” Thompson v. DeWine, 976 F.3d 610, 619 (6th Cir. 2020) (per curiam) (quot-
ing Maryland v. King, 567 U.S. 1301, 1303 (2012) (Roberts, C.]., in chambers)). The
Vaccine Mandate inflicts this type of harm: its preemptive policy will interfere with
the States’ sovereign prerogative to develop vaccine policies best suited to their pop-
ulations. See, e.g., 2021 Tenn. Pub. Acts, 3d Extraordinary Sess., ch. 6 (to be codified
at Tenn. Code Ann. §§14-2-101 to -103); 2021 W. Va. Pub. Acts, 3d Extraordinary

Sess., ch. 32 (to be codified at W. Va. Code §16-3-4b); Idaho Code §39-9003.
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Second, because the Vaccine Mandate invades the States’ constitutional pre-
rogatives, it necessarily causes irreparable harm. For when “constitutional rights are
threatened or impaired, irreparable injury is presumed.” Obama for Am. v. Husted,
697 F.3d 423, 436 (6th Cir. 2012).

Third, some States will suffer irreparable harm from unrecoverable compli-
ance costs. The Occupational Safety and Health Act permits States to adopt State
OSHA plans, 29 U.S.C. §667(b), which apply “to all employees of public agencies of
the State and its political subdivisions,” §667(c)(6). States with these plans are con-
sidered employers bound by the Mandate. See 86 Fed. Reg. at 61462, 61506. Thus,
absent a stay, States with OSHA plans, just like all other covered employers, will be
required to expend money complying with the Mandate’s terms. Plus, the States
must enforce these plans against local companies. Because the money expended en-
forcing state OSHA Plans will be unrecoverable in light of the federal government’s
sovereign immunity, those expenditures constitute irreparable harm. See Kentucky ».
United States, 759 F.3d 588, 599-600 (6th Cir. 2014).

III. Staying the unlawful Vaccine Mandate will promote the public interest
and will not substantially harm others.

If the Vaccine Mandate is illegal, staying it necessarily promotes the public in-
terest. After all, “the public interest lies in a correct application of the federal con-

stitutional and statutory provisions upon which the claimants” seek relief, “and
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ultimately ... upon the will of the people ... being effected in accordance with” law.
Coal. to Def. Affirmative Action v. Granholm, 473 F.3d 237, 252 (6th Cir. 2006) (quo-
tation omitted). For that reason, it is always “in the public interest not to perpetuate
the unconstitutional,” or otherwise illegal, “application of a statute.” Martin-Mari-
etta Corp. v. Bendix Corp., 690 F.2d 558, 568 (6th Cir. 1982). Along the same lines,
“no substantial harm to others can be said to inhere” in the enjoining of an unlawful
law or policy. Deja Vu of Nashville, Inc. v. Metro. Govy’t, 274 F.3d 377, 400 (6th Cir.
2001). Further, the Vaccine Mandate will cause harms to others and injure the public
interest by undermining our federalist constitution. For while COVID-19 is a na-
tional problem, it is a problem that state “borders add tools and flexibility for fixing.”
Jeffrey S. Sutton, Who Decides? States as Laboratories of Constitutional Experimenta-
tion 5 (2021). By blocking the States from adopting policies best suited to their pop-
ulations, the Mandate prevents States from experimenting with the best ways to com-
bat COVID-19.

OSHA responds that the Vaccine Mandate will save lives. Mot.40-45.
OSHA'’s ominous calculation —it says the stay costs precisely “77 lives and 3128 hos-
pitalizations per day”—is hard to square with the agency’s sluggishness in promul-
gating the Mandate and in seeking relief from the Fifth Circuit’s stay. Mot.41. Re-

gardless, even if its calculation is accurate, the government cannot violate the law in
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pursuing well-intentioned, or even critically important, policies. See, e.g., Realtors,
141 S. Ct. at 2490; Boumediene v. Bush, 553 U.S. 723,798 (2008); Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 582 (1952). “The laws and Constitution are de-
signed to survive, and remain in force, in extraordinary times.” Boumediene, 553 U.S.
at 798. That is why, even at the stay- or injunction-pending-appeal stage, this Court
and others have refused to let governments violate the law in pursuit of pandemic-
related policies—policies the government a/ways insists will save lives. See Realtors,
141 S. Ct. at 2490; Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 68 (2020)
(per curiam); Monclova Christian Acad. v. Toledo-Lucas Cty. Health Dep’t, 984 F.3d
477, 482 (6th Cir. 2020) (per curiam); Roberts v. Neace, 958 F.3d 409, 416 (6th Cir.
2020) (per curiam).

CONCLUSION

The Court should deny OSHA’s motion to dissolve the stay.
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