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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

STATE OF MISSOURI,
STATE OF NEBRASKA,
STATE OF ALASKA,
STATE OF ARKANSAS,
STATE OF IOWA,
STATE OF MONTANA, No. 4:21-cv-01300
STATE OF NEW HAMPSHIRE,
STATE OF NORTH DAKOTA,
STATE OF SOUTH DAKOTA,
STATE OF WYOMING,

Plaintiffs,
V.

JOSEPH R. BIDEN, et al.,

Defendants.

PLAINTIFFS’ NOTICE OF SUPPLEMENTAL AUTHORITY

In re: MCP No. 165, Occupational Safety and Health Administration Interim Final Rule:
COVID-19 Vaccination and Testing; Emergency Temporary Standard 86 Fed. Reg. 61402 (In
re OSHA ETS I1), No. 21a0287 (6th Cir. Dec. 17, 2021) (Stay Order)

After supplemental briefing concluded in this case, a panel of the Sixth Circuit Court of
Appeals dissolved the stay of the OSHA emergency temporary standard (ETS) mandate the Fifth
Circuit Court of Appeals issued in BST Holdings, LLC v. OSHA, 17 F.4th 604 (5th Cir. 2021). In
re: MCP No. 165, Occupational Safety and Health Administration Interim Final Rule: COVID-19
Vaccination and Testing; Emergency Temporary Standard 86 Fed. Reg. 61402 (In re OSHA ETS
11), No. 21a0287 (6th Cir. Dec. 17, 2021) (Exhibit A).

As relevant here, and in contrast to the Fifth Circuit, the Sixth Circuit concluded that the
major questions doctrine did not apply because “the statutory language unambiguously grants

OSHA authority for the ETS.” Id. at 16. The Sixth Circuit pointed to what it said was “precedent”



Case: 4:21-cv-01300-DDN Doc. #: 35 Filed: 12/20/21 Page: 2 of 9 PagelD #: 1086

showing “the ETS is not an enormous expansion of [OSHA’s] regulatory authority. Id. at 15.

(13

Specifically, the majority said that past practice showed that “vaccination and medical
examinations are both tools that OSHA historically employed to contain illness in the workplace.”
Id. Because of its conclusion that OSHA had clear statutory authority for its vaccine ETS, the
majority also concluded that there were no federalism concerns with the agency’s regulation, as
there were with other federal COVID-19 measures. See id. at 16—17 (discussing, inter alia, Ala.
Ass’'n of Realtors v. U.S. Dep’t of Health & Human Servs., 141 S. Ct. 2485 (2020)).

The majority’s analysis of OSHA’s statutory authority and regulatory practice are
erroneous, as the dissent persuasively explains. See id. at 48—55 (Larsen, J., dissenting). But even
the majority’s analysis demonstrates that the Procurement Act does not authorize the contractor
mandate. At no point has anyone pointed to examples of the federal government using the
Procurement Act to mandate vaccines or otherwise regulate contractors’ workplaces to promote
public health. Contrast id. at 12—13 (providing examples where “OSHA has ... asserted its
authority to protect workers against infectious diseases”). Nor has anyone claimed that the
Procurement Act unambiguously authorizes regulations requiring contractors to demand their
employees be vaccinated. To the contrary, the Government has argued that the authority comes
from the statute’s “flexibility” and breadth—that is, its ambiguity. See ECF 20, at 13 (quoting
another source). In short, no statutory “language,” structure, or “Congressional approval”
undermines the Plaintiff States’ argument that the contractor mandate is “a transformative

expansion of [federal] regulatory power ... .” Id. at 12, 17. Thus, even under the In re OSHA ETS

Il majority’s major-questions analysis, the contractor mandate fails to pass muster
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In re: MCP No. 165, Occupational Safety and Health Administration Interim Final Rule:
COVID-19 Vaccination and Testing; Emergency Temporary Standard 86 Fed. Reg. 61402 (In
re OHSA ETS I), No. 2120287 (6th Cir. Dec. 15, 2021) (Denial of Initial Hearing En Banc)

After supplemental briefing concluded in this case, the Sixth Circuit Court of Appeals
denied requests to hear challenges to OSHA’s ETS en banc. In re: MCP No. 165, Occupational
Safety and Health Administration Interim Final Rule: COVID-19 Vaccination and Testing;
Emergency Temporary Standard 86 Fed. Reg. 61402 (In re OHSA ETS 1), No. 2120287 (6th Cir.
Dec. 15, 2021) (Exhibit B). Contra the panel majority who dissolved the Fifth Circuit’s stay of
the ETS, Chief Judge Sutton’s dissent carefully and persuasively explains why the OSHA ETS,
which (like the contractor mandate) is incredibly broad in its reach, “regulate[s] an area—public
health and safety—traditionally regulated by the States” and is a “broad assertion[] of
administrative power [that] demand[s] unmistakable legislative support” that “Congress did not
clearly grant.” In re OSHA ETS I, slip op. at 6 (Sutton, C.J., dissenting from denial of initial
hearing en banc). As a result, “[t]he clear-statement canons eliminate any power-enhancing
uncertainty in the meaning of”” OSHA’s enabling statute. Id. at 25. That conclusion applies to the
Procurement Act, for similar reasons. See, e.g., ECF 28, at 10—14; ECF 9, at 21-24.

Furthermore, both Chief Judge Sutton’s and Judge Bush’s dissents highlight the
unprecedented nature of federal vaccine mandates. See also ECF 27, 49 16—18 (noting that lack
of precedent as well). As Chief Judge Sutton notes, “A national vaccinate-or-test mandate likewise
is unprecedented, whether with respect to OSHA or any other federal agency, presumably because
the intrusion on individual liberty is serious....” [Id. at 14 (emphasis added) (Sutton, C.J.,
dissenting from denial of initial hearing en banc). And as Judge Bush said, “[W]hile Congress has
long sought to facilitate safe and effective vaccines, it has never invoked the commerce power to
mandate their administration upon the public at large.” Id. at 38 (Bush, J., dissenting from denial

of initial hearing en banc); see also id. at 4041 (providing examples of congressional laws that
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deal with vaccines but do not mandate them). As the Plaintiff States have said, see ECF 28, at 13—
14, that fact weighs against reading the Procurement Act as silently permitting vaccine mandates
like the contractor mandate.

Georgia v. Biden, No. 21-14269-F (11th Cir. Dec. 17, 2021)

After supplemental briefing concluded in this case, the Eleventh Circuit Court of Appeals
denied the Government’s request to stay the preliminary injunction barring enforcement of the
contractor mandate pending appeal because the Government failed to show irreparable harm.
Georgia v. Biden, No. 21-14269-F (11th Cir. Dec. 18, 2021) (Exhibit C). That underscores that
the public interest weighs in favor of the Plaintiff States’ requested relief in this case. See, e.g.,
ECF 28, at 19-20.

Louisiana v. Biden, No. 2:21-cv-3867 (W.D. La. Dec. 16, 2021):

After supplemental briefing concluded in this case, the Western District of Louisiana issued
a preliminary injunction enjoining enforcement of the contractor mandate in any agreement
between Louisiana, Mississippi, or Indiana and the Federal Government. Louisiana v. Biden, No.
2:21-cv-3867 (W.D. La. Dec. 16, 2021) (Exhibit D). The district court found meritorious many
arguments similar to those that Plaintiff States raise here. For example, the district court found
that the States in Louisiana had standing in their proprietary capacities (reserving the question of
whether they had standing as parens patriae), see slip op. at 8—15, and that the contractor mandate
imposes irreparable harm on those States and their agencies that, on balance, outweighs the harm
injunctive relief would inflict on the Government or the public interest, see id. at 22-23. And
while the district court said “a reasonably sufficient nexus can exist between” vaccine mandates
and federal procurement, it did not definitively rule on that statutory question since it was

“convinced that [the contractor mandate] conflicts with the Tenth Amendment”—specifically, that
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the mandate “was clearly and unequivocally motivated by public health policy first and foremost,”
“which surely goes to the heart of the Tenth Amendment.” /d. at 17—18 (quotations and alterations
omitted). The district court also concluded that the FAR Guidance and OMB’s determination'
violated the procedural requirements of the APA and 41 U.S.C. § 1707. See id. at 19-22. Finally,
the district court denied the Government’s request to stay proceedings in light of the nationwide
preliminary injunction the Southern District of Georgia issued. /d. at 24-25.

Texas v. Becerra, No. 2:21-cv-00229 (S.D. Tex. Dec. 15, 2021):

After supplemental briefing concluded in this case, the Northern District of Texas issued a
preliminary injunction enjoining enforcement of the CMS vaccine mandate. Texas v. Becerra, No.
2:21-cv-229 (S.D. Tex. Dec. 15, 2021) (Exhibit E). Of particular relevance here, the district court
concluded that Texas had parens patriae standing because the CMS mandate—Ilike the contractor
mandate—“expressly preempts state laws regulating COVID-19 vaccine requirements,” thus
affecting those States’ “interests in carrying out [their] lawmaking functions.” Slip op. at 6
(quoting Massachusetts v. EPA, 549 U.S. 497, 520-91 (2007)). That also established an
irreparable injury. See id. at 24-25. As the Plaintiff States have pointed out, the same injury is
present here. See ECF 9, at 38-39 (pointing out the preemption issue in discussing irreparable
harm). The district court also concluded that the pertinent statutory provisions upon which the

Federal Government relied failed to authorize, in clear language, the CMS vaccine mandate—

which it had to do because the mandate implicated issues of federalism and significant economic

' The district court considered OMB’s November rationalization as the final agency action in
evaluating this claim. See Louisiana, slip op. at 21. For the reasons the Plaintiff States set out,
see, e.g., ECF 28, at 16; ECF 23, at 7, 13, that is incorrect; the November rationalization is not
new agency action but an attempt to rationalize past agency action: the September determination.
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and political issues. See Texas, slip op. at 10—-13. The Plaintiff States make the same point here.

See, e.g., ECF 28, at 12-13; ECF 9, at 21-24.

Dated: December 20, 2021

DOUGLAS J. PETERSON
Attorney General of Nebraska

/s/ James A. Campbell
James A. Campbell
Solicitor General of Nebraska
Office of the Nebraska Attorney General
2115 State Capitol
Lincoln, NE 68509
(402) 471-2686
Jim.Campbell@nebraska.gov
Counsel for Plaintiffs

TREG R. TAYLOR
Attorney General of Alaska
/s/ Cori Mills

Cori M. Mills

Deputy Attorney General of Alaska
Alaska Department of Law
1031 W. 4th Avenue, Suite 200
Anchorage, AK 99501-1994
(907) 269-5100
Cori.Mills@alaska.gov
Counsel for State of Alaska

LESLIE RUTLEDGE

Arkansas Attorney General

/s/ Vincent M. Wagner

Vincent M. Wagner

Deputy Solicitor General

Office of the Arkansas Attorney General
323 Center Street, Suite 200

Little Rock, Arkansas 72201

(501) 682-8090
vincent.wagner@arkansasag.gov

Respectfully submitted,

ERIC S. SCHMITT
Attorney General of Missouri

/s/ Michael E. Talent
Justin D. Smith, #63253MO
Deputy Attorney General of Missouri
Michael E. Talent, #322220CA
Deputy Solicitor General
Missouri Attorney General’s Office
Post Office Box 899
Jefferson City, MO 65102
(573) 751-0304
Justin.Smith@ago.mo.gov

Counsel for Plaintiffs
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JEFFREY S. THOMPSON
Solicitor General

SAMUEL P. LANGHOLZ
Assistant Solicitor General
Office of the lowa Attorney General
1305 E. Walnut Street

Des Moines, Iowa 50319

(515) 281-5164

(515) 281-4209 (fax)
jeffrey.thompson@ag.iowa.gov
sam.langholz@ag.iowa.gov
Counsel for State of lowa

AUSTIN KNUDSEN
Attorney General of Montana
KRISTIN HANSEN
Lieutenant General

DAVID M.S. DEWHIRST
Solicitor General
CHRISTIAN B. CORRIGAN
Assistant Solicitor General
Office of the Attorney General
215 North Sanders

P.O. Box 201401

Helena, MT 59620-1401
406-444-2026
David.Dewhirst@mt.gov
Christian.Corrigan@mt.gov
Counsel for State of Montana

JOHN M. FORMELLA

New Hampshire Attorney General
/s/ Anthony J. Galdieri

Anthony J. Galdieri

Solicitor General

NEW HAMPSHIRE DEPARTMENT OF JUSTICE
33 Capitol Street

Concord, NH 03301

Tel: (603) 271-3658
Anthony.J.Galdieri@doj.nh.gov
Counsel for State of New Hampshire
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WAYNE STENEHJEM
Attorney General of North Dakota
/s/ Matthew A. Sagsveen

Matthew A. Sagsveen

Solicitor General

State Bar ID No. 05613

Office of Attorney General

500 North 9th Street

Bismarck, ND 58501-4509
Telephone (701) 328-3640
Facsimile (701) 328-4300
masagsve@nd.gov

Counsel for State of North Dakota

JASON R. RAVNSBORG
South Dakota Attorney General
/s/ David M. McVey

David M. McVey

Assistant Attorney General

1302 E. Highway 14, Suite 1
Pierre, SD 57501-8501

Phone: 605-773-3215

E-Mail: david.mcvey@state.sd.us
Counsel for State of South Dakota

BRIDGET HILL

Wyoming Attorney General
/s/ Ryan Schelhaas
Ryan Schelhaas
Chief Deputy Attorney General
Wyoming Attorney General’s Office
109 State Capitol
Cheyenne, WY 82002
Telephone: (307) 777-5786
ryan.schelhaas@wyo.gov
Attorneys for the State of Wyoming
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CERTIFICATE OF SERVICE
I hereby certify that, on December 20, 2021, a true and correct copy of the foregoing and
any attachments were filed electronically through the Court’s CM/ECF system, to be served on
counsel for all parties by operation of the Court’s electronic filing system and to be served on those
parties that have not appeared who will be served in accordance with the Federal Rules of Civil

Procedure by mail or other means agreed to by the party.

/s/ Michael E. Talent
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EXHIBIT
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RECOMMENDED FOR PUBLICATION
Pursuant to Sixth Circuit 1.O.P. 32.1(b)

File Name: 21a0287p.06

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

IN RE: MCP NoO. 165, OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION,
INTERIM FINAL RULE: COVID-19 VACCINATION AND TESTING; EMERGENCY
TEMPORARY STANDARD 86 FED. REG. 61402.

MASSACHUSETTS BUILDING TRADES COUNCIL, et al. (21-7000); BENTKEY S
SERVICES, LLC (21-4027); PHILLIPS MANUFACTURING & TOWER COMPANY, et
al. (21-4028); COMMONWEALTH OF KENTUCKY, et al. (21-4031); ANSWERS IN
GENESIS, INC. (21-4032); SOUTHERN BAPTIST THEOLOGICAL SEMINARY, et al.
(21-4033); BST HOLDINGS, LLC, et al. (21-4080); REPUBLICAN NATIONAL
COMMITTEE (21-4082); ASSOCIATED BUILDERS AND CONTRACTORS, INC., et al.
(21-4083); MASSACHUSETTS BUILDING TRADES COUNCIL (21-4084); UNION OF
AMERICAN PHYSICIANS AND DENTISTS (21-4085); ASSOCIATED GENERAL
CONTRACTORS OF AMERICA, INC., et al. (21-4086); NATIONAL ASSOCIATION OF
BROADCAST EMPLOYEES & TECHNICIANS, THE BROADCASTING AND CABLE
TELEVISION WORKERS SECTOR OF THE COMMUNICATIONS WORKERS OF
AMERICA, LocAL 51, AFL-CIO (21-4087); STATE OF MISSOURI, et al. (21-4088);
UNITED ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE PLUMBING
AND PIPE FITTING INDUSTRY OF THE UNITED STATES AND CANADA, AFL-CIO
(21-4089); STATE OF INDIANA (21-4090); TANKCRAFT CORPORATION, et al. (21-
4091); NATIONAL ASSOCIATION OF HOME BUILDERS (21-4092); JoB CREATORS
NETWORK, et al. (21-4093); UNITED FOOD AND COMMERCIAL WORKERS
INTERNATIONAL UNION, AFL/CIO-CLC, et al. (21-4094); SERVICE EMPLOYEES
INTERNATIONAL UNION LocAL 32BJ (21-4095); MFA, INC., et al. (21-4096);
STATE OF FLORIDA, et al. (21-4097); AFT PENNSYLVANIA (21-4099); DENVER
NEWSPAPER GUILD, COMMUNICATIONS WORKERS OF AMERICA, LOCAL 37074,
AFL-CIO (21-4100); DTN STAFFING, INC., et al. (21-4101); FABARC STEEL
SUPPLY, INC., et al. (21-4102); MEDIA GUILD OF THE WEST, THE NEWS GUILD-
COMMUNICATIONS WORKERS OF AMERICA, AFL-CIO, LocAL 39213 (21-4103);
NATURAL PRODUCTS ASSOCIATION (21-4108); OBERG INDUSTRIES, LLC (21-
4112); BETTEN CHEVROLET, INC. (21-4114); TORE SAYS LLC (21-4115);
KENTUCKY PETROLEUM MARKETERS ASSOCIATION, et al. (21-4117); AARON
ABADI (21-4133),

Petitioners,
V.

UNITED STATES DEPARTMENT OF LABOR, OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION, et al.,

Respondents.

Nos. 21-7000

14027 /4028 /4031
/4032 /4033 /4080
/4082 /4083 /4084
/4085 /4086 /4087
/4089 /4088 /4090
/4091 /4093 /4092
/4095 /4094 /4096
/4097 /4099 /4100
/4101 /4102 /4103
/4108 /4112 /4114
/4115 /4117 /14133
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Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & Page 2
Health Admin. Rule on COVID-19 Vaccination
and Testing, 86 Fed. Reg. 61402

On Emergency Motion to Dissolve Stay.

Multi-Circuit Petitions for Review from an Order of the U.S. Department of Labor,
Occupational Safety and Health Administration, No. OSHA-2001-0007.

Decided and Filed: December 17, 2021

Before: GIBBONS, STRANCH, and LARSEN, Circuit Judges.

COUNSEL

ON EMERGENCY MOTION TO DISSOLVE STAY AND REPLY: Sarah E. Harrington,
Michael S. Raab, Adam C. Jed, Brian J. Springer, Martin Totaro, UNITED STATES
DEPARTMENT OF JUSTICE, Washington, D.C., for Respondents. IN RESPONSE: R. Trent
McCotter, BOYDEN GRAY & ASSOCIATES, Washington, D.C., for Job Creators Network
Petitioners. Felicia K. Watson, NATIONAL ASSOCIATION OF HOME BUILDERS OF THE
UNITED STATES, Washington, D.C., for Petitioner National Association of Home Builders of
the United States. Christopher Wiest, CHRIS WIEST, ATTORNEY AT LAW, PLLC,
Crestview Hills, Kentucky, for Petitioner Betten Chevrolet, Inc. Harold Craig Becker,
AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL
ORGANIZATIONS, Washington, D.C., Peter J. Ford, UNITED FOOD & COMMERCIAL
WORKERS INTERNATIONAL UNION, Washington, D.C., Randy Rabinowitz, OSH LAW
PROJECT, LLC, Washington, D.C., Andrew D. Roth, BREDHOFF & KAISER, PLLC,
Washington, D.C., Nicole Berner, SERVICE EMPLOYEES INTERNATIONAL UNION,
Washington, D.C., Keith R. Bolek, O’ DONOGHUE & O’DONOGHUE LLP, Washington, D.C.,
Victoria L. Bor, SHERMAN DUNN, P.C., Washington, D.C., for Petitioner Union of American
Physicians and Dentists. Cathleen A. Martin, John A. Ruth, NEWMAN, COMLEY & RUTH,
P.C., Jefferson City, Missouri, for MFA Incorporated Petitioners. Benjamin M. Flowers, May
Davis, OFFICE OF THE OHIO ATTORNEY GENERAL, Columbus, Ohio, Christopher L.
Thacker, Lindsey R. Keiser, OFFICE OF THE KENTUCKY ATTORNEY GENERAL,
Frankfort, Kentucky, Clark L. Hildabrand, Brandon J. Smith, OFFICE OF THE TENNESSEE
ATTORNEY GENERAL, Nashville, Tennessee, Brian Kane, Leslie M. Hayes, Megan A.
Larrondo, OFFICE OF THE IDAHO ATTORNEY GENERAL, Boise, ldaho, Jeffrey A.
Chanay, OFFICE OF THE KANSAS ATTORNEY GENERAL, Topeka, Kansas, Mithun
Mansinghani, OFFICE OF THE OKLAHOMA ATTORNEY GENERAL, Oklahoma City,
Oklahoma, Lindsay S. See, OFFICE OF THE WEST VIRGINIA ATTORNEY GENERAL,
Charleston, West Virginia, Edmund G. LaCour Jr., OFFICE OF THE ALABAMA ATTORNEY
GENERAL, Montgomery, Alabama, Charles E. Brasington, OFFICE OF THE ALASKA
ATTORNEY GENERAL, Anchorage, Alaska, Drew C. Ensign, OFFICE OF THE ARIZONA
ATTORNEY GENERAL, Phoenix, Arizona, D. John Sauer, OFFICE OF THE MISSOURI
ATTORNEY GENERAL, Jefferson City, Missouri, David M.S. Dewhirst, Christian B.
Corrigan, OFFICE OF THE MONTANA ATTORNEY GENERAL, Helena, Montana, Nicholas
J. Bronni, Vincent M. Wagner, OFFICE OF THE ARKANSAS ATTORNEY GENERAL, Little
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Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & Page 3
Health Admin. Rule on COVID-19 Vaccination
and Testing, 86 Fed. Reg. 61402

Rock, Arkansas, Henry C. Whitaker, Jason H. Hilborn, OFFICE OF THE FLORIDA
ATTORNEY GENERAL, Tallahassee, Florida, James A. Campbell, OFFICE OF THE
NEBRASKA ATTORNEY GENERAL, Lincoln, Nebraska, Anthony J. Galdieri, OFFICE OF
THE NEW HAMPSHIRE ATTORNEY GENERAL, Concord, New Hampshire, Matthew A.
Sagsveen, OFFICE OF THE NORTH DAKOTA ATTORNEY GENERAL, Bismarck, North
Dakota, Ross W. Bergethon, OFFICE OF THE GEORGIA ATTORNEY GENERAL, Atlanta,
Georgia, Thomas M. Fisher, OFFICE OF THE INDIANA ATTORNEY GENERAL,
Indianapolis, Indiana, Thomas T. Hydrick, OFFICE OF THE SOUTH CAROLINA
ATTORNEY GENERAL, Columbia, South Carolina, Samuel P. Langholz, OFFICE OF THE
IOWA ATTORNEY GENERAL, Des Moines, lowa, Elizabeth B. Murrill, OFFICE OF THE
LOUISIANA ATTORNEY GENERAL, Baton Rouge, Louisiana, Judd E. Stone Il, William F.
Cole, Ryan S. Baasch, OFFICE OF THE TEXAS ATTORNEY GENERAL, Austin, Texas,
Melissa A. Holyoak, OFFICE OF THE UTAH ATTORNEY GENERAL, Salt Lake City, Utah,
John V. Coghlan, OFFICE OF THE MISSISSIPPI ATTORNEY GENERAL, Jackson,
Mississippi, Ryan Schelhaas, OFFICE OF THE WYOMING ATTORNEY GENERAL,
Cheyenne, Wyoming, for State Petitioners. Michael E. Toner, Thomas M. Johnson, Jr., Stephen
J. Obermeier, Jeremy J. Broggi, Krystal B. Swendsboe, WILEY REIN LLP, Washington, D.C.,
for Petitioner Republican National Committee. Daniel P. Lennington, WISCONSIN
INSTITUTE FOR LAW & LIBERTY, Milwaukee, Wisconsin, for Tankcraft Petitioners.
Matthew R. Miller, Robert Henneke, Chance Weldon, Nathan Curtisi, TEXAS PUBLIC
POLICY FOUNDATION, Austin, Texas, for Burnett Specialists Petitioners. John Stone
Campbell 111, John P. Murrill, TAYLOR, PORTER, BROOKS, & PHILLIPS L.L.P., Baton
Rouge, Louisiana, for Cox Operating Petitioners. Jessica Hart Steinmann, Josh Campbell,
Rachel Jag, AMERICA FIRST POLICY INSTITUTE, Washington, D.C., Kris W. Kobach,
ALLIANCE FOR FREE CITIZENS, Lecompton, Kansas, for DTN Staffing Petitioners. Daniel
R. Suhr, M. E. Buck Dougherty Ill, LIBERTY JUSTICE CENTER, Chicago, lllinois, Sarah
Harbison, PELICAN INSTITUTE FOR PUBLIC POLICY, New Orleans, Louisiana, for BST
Holdings Petitioners. Kurtis T. Wilder, Joseph E. Richotte, Steven R. Eatherly, BUTZEL
LONG, P.C., Detroit, Michigan, for Petitioner Small Business Association of Michigan. Henry
M. Perlowski, Ashley S. Kelly, ARNALL GOLDEN GREGORY LLP, Atlanta, Georgia,
Richard J. Oparil, ARNALL GOLDEN GREGORY LLP, Washington, D.C., for Petitioner
Natural Products Association. Robert Alt, THE BUCKEYE INSTITUTE, Columbus, Ohio,
Patrick Strawbridge, CONSOVOY MCCARTHY PLLC, Boston, Massachusetts, for Petitioner
Phillips Manufacturing & Tower Company. David A. Cortman, John J. Bursch, Matthew S.
Bowman, Frank H. Chang, ALLIANCE DEFENDING FREEDOM, Washington, D.C., Ryan L.
Bangert, Ryan J. Tucker, ALLIANCE DEFENDING FREEDOM, Scottsdale, Arizona, for
Southern Baptist Theological Seminary Petitioners. Jordan A. Sekulow, Abigail A. Southerland,
Miles Terry, Christy Stierhoff, AMERICAN CENTER FOR LAW & JUSTICE, Washington,
D.C., Edward L. White Ill, AMERICAN CENTER FOR LAW & JUSTICE, Ann Arbor,
Michigan, for Petitioner Heritage Foundation. Steven P. Lehotsky, Scott A. Keller, Michael B.
Schon, LEHOTSKY KELLER LLP, Washington, D.C., for Business Association Petitioners.
Matthew J. Clark, ALABAMA CENTER FOR LAW AND LIBERTY, Birmingham, Alabama,
for FabArc Steel Supply Petitioners. J. Larry Stine, WIMBERLY, LAWSON, STECKEL,
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Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & Page 4
Health Admin. Rule on COVID-19 Vaccination
and Testing, 86 Fed. Reg. 61402

SCHNEIDER & STINE, P.C., Atlanta, Georgia, for Associated Builders and Contractors
Petitioners. Jeffrey C. Mateer, Hiram S. Sasser Ill, David J. Hacker, Jeremiah G. Dys, Lea E.
Patterson, Keisha T. Russell, FIRST LIBERTY INSTITUTE, Plano, Texas, for Answers in
Genesis Petitioners. David A. Cortman, John J. Bursch, Matthew S. Bowman, Frank H. Chang,
ALLIANCE DEFENDING FREEDOM, Washington, D.C., Ryan L. Bangert, Ryan J. Tucker,
ALLIANCE DEFENDING FREEDOM, Scottsdale, Arizona, Harmeet K. Dhillon, Ronald D.
Coleman, Mark P. Meuser, Michael A. Columbo, DHILLON LAW GROUP INC., San
Francisco, California, for Petitioner Bentkey Services. Aaron Abadi, New York, New York, pro
se. ON AMICUS BRIEF: Brianne Gorod, CONSTITUTIONAL ACCOUNTABILITY
CENTER, Washington, D.C., Scott E. Rosenow WMC LITIGATION CENTER, Madison,
Wisconsin, Catherine L. Strauss, ICE MILLER LLP, Columbus, Ohio, Sheng Li, NEW CIVIL
LIBERTIES ALLIANCE, Washington, D.C., Emmy L. Levens, COHEN MILSTEIN SELLERS
& TOLL PLLC, Washington, D.C., Rachel L. Fried, Jessica Anne Morton, Jeffrey B. Dubner,
JoAnn Kintz, DEMOCRACY FORWARD FOUNDATION, Washington, D.C., Scott L. Nelson,
Allison M. Zieve, PUBLIC CITIZEN LITIGATION GROUP, Washington, D.C., Michael T.
Anderson, Adam C. Breihan, MURPHY ANDERSON PLLC, Washington, D.C., Deepak Gupta,
GUPTA WESSLER PLLC, Washington, D.C., for Amici Curiae.

STRANCH, J., delivered the opinion of the court in which GIBBONS, J., joined.
GIBBONS, J. (pg. 38), delivered a separate concurring opinion. LARSEN, J. (pp. 39-57),
delivered a separate dissenting opinion.

OPINION

JANE B. STRANCH, Circuit Judge. The COVID-19 pandemic has wreaked havoc
across America, leading to the loss of over 800,000 lives, shutting down workplaces and jobs
across the country, and threatening our economy. Throughout, American employees have been
trying to survive financially and hoping to find a way to return to their jobs. Despite access to
vaccines and better testing, however, the virus rages on, mutating into different variants, and
posing new risks. Recognizing that the “old normal” is not going to return, employers and
employees have sought new models for a workplace that will protect the safety and health of
employees who earn their living there. In need of guidance on how to protect their employees
from COVID-19 transmission while reopening business, employers turned to the Occupational
Safety and Health Administration (OSHA or the Agency), the federal agency tasked with
assuring a safe and healthful workplace. On November 5, 2021, OSHA issued an Emergency
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Temporary Standard (ETS or the standard) to protect the health of employees by mitigating
spread of this historically unprecedented virus in the workplace. The ETS requires that
employees be vaccinated or wear a protective face covering and take weekly tests but allows
employers to choose the policy implementing those requirements that is best suited to their
workplace. The next day, the U.S. Court of Appeals for the Fifth Circuit stayed the ETS pending
judicial review, and it renewed that decision in an opinion issued on November 12. Under
28 U.S.C. § 2112(a)(3), petitions challenging the ETS—filed in Circuits across the nation—were
consolidated into this court. Pursuant to our authority under 28 U.S.C. § 2112(a)(4), we
DISSOLVE the stay issued by the Fifth Circuit for the following reasons.

I. BACKGROUND
A. OSHA’s History and Authority

Congress passed the Occupational Safety and Health Act of 1970 (OSH Act or the Act)
and established OSHA “to assure safe and healthful working conditions for the nation’s work
force and to preserve the nation’s human resources.”  Asbestos Info. Ass’n/N. Am. v.
Occupational Safety & Health Admin., 727 F.2d 415, 417 (5th Cir. 1984). It expressly found that
“personal injuries and illnesses arising out of work situations impose a substantial burden upon,
and are a hindrance to, interstate commerce in terms of lost production, wage loss, medical
expenses, and disability compensation payments.” 29 U.S.C. § 651(a). OSHA is charged with
ensuring worker safety and health “by developing innovative methods, techniques, and
approaches for dealing with occupational safety and health problems.” Id. § 651(b)(5). To fulfill
that charge, Congress authorized the Secretary of Labor (the Secretary) “to set mandatory
occupational safety and health standards applicable to businesses affecting interstate commerce.”
Id. § 651(b)(3). And it vested the Secretary with “broad authority . . . to promulgate different
kinds of standards” for health and safety in the workplace. Indus. Union Dep’t, AFL-CIO v. Am.
Petroleum Inst., 448 U.S. 607, 611 (1980) (plurality opinion); see, e.g., N. Am.’s Bldg. Trades
Unions v. Occupational Safety & Health Admin., 878 F.3d 271, 281 (D.C. Cir. 2017); United
Steelworkers of Am., AFL-CIO-CLC v. Marshall, 647 F.2d 1189, 1202, 1311 (D.C. Cir. 1980);
29 C.F.R. 8§ 1910.141, 1926.51.
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An occupational safety and health standard is one that “requires conditions, or the
adoption or use of one or more practices, means, methods, operations, or processes, reasonably
necessary or appropriate to provide safe or healthful employment and places of employment.”
29 U.S.C. 8 652(8). Before going into effect, OSHA’s standards must undergo a notice-and-
comment period for 30 days, during which time anyone who objects to the standard may request
a public hearing. 1d. § 655(b)(2)—(3). Within 60 days from the end of the notice-and-comment
period, the Secretary must either publish the standard or decline to issue the standard. Id.
8 655(b)(4). The Secretary has set standards that affect workplaces across the country in a wide
range of categories, including sanitation, air contaminants, hazardous materials, personal
protective equipment, and fire protection. See National Consensus Standards and Established
Federal Standards, 36 Fed. Reg. 10,466 (May 29, 1971).

In emergency circumstances, OSHA “shall” promulgate an “emergency temporary
standard” that takes “immediate effect.” 29 U.S.C. § 655(c)(1). Emergency temporary standards
do not displace notice-and-comment requirements; rather, the ETS serves as the “proposed rule,”
and OSHA must proceed over the course of six months with the notice-and-comment procedures
of a normal OSHA standard. 1d. § 655(c)(2), (3). At the end of that period, the Secretary must
promulgate either the same standard or a revised standard in light of the notice-and-comment
process. 1d. § 655(¢c)(2). Before issuing an ETS, OSHA must determine: (1) “that employees are
exposed to grave danger from exposure to substances or agents determined to be toxic or
physically harmful or from new hazards,” and (2) that an “emergency standard is necessary to

protect employees from such danger.” 1d. § 655(c)(1).

With respect to any OSHA standard—emergency or otherwise—employers may seek a
“variance” from the standard. Id. 8 655(d). Under that provision, an employer must demonstrate
“that the conditions, practices, means, methods, operations, or processes used or proposed to be
used by an employer will provide employment and places of employment to his employees
which are as safe and healthful as those which would prevail if he complied with the standard.”
Id.
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B. Factual Background

OSHA monitored the COVID-19 pandemic from the beginning. As early as April 2020,
OSHA sought to protect workers through “widespread voluntary compliance” with “safety
guidelines,” specifying that workplaces should comply with personal protective equipment
standards, see 29 C.F.R. § 1910, and by reinforcing employers’ “general duty” to furnish each
worker “employment and a place of employment, which are free from recognized hazards that
are causing or are likely to cause death or serious physical harm,” see 29 U.S.C. 8§ 654(a)(1).
Given the pandemic’s trajectory—and the emergence of rapidly-spreading variants causing
“increases in infectiousness and transmission,” 86 Fed. Reg. at 61,409—OSHA found that its
“nonregulatory enforcement tools” were “inadequate” to ensure all working individuals “safe

and healthful working conditions.” 29 U.S.C. § 651(b); see 86 Fed. Reg. at 61,410-45.

Determining that the continued spread of COVID-19 met the two requirements of
8 655(c)(1), on November 5, 2021, OSHA published an ETS to fulfill its statutory directive and
address the “extraordinary and exigent circumstances” presented by this unprecedented
pandemic. 86 Fed. Reg. at 61,434. OSHA published a 153-page preamble to the ETS to explain
the bases for its decision to issue the ETS under 29 U.S.C. § 655(c). See COVID-19 Vaccination
and Testing; Emergency Temporary Standard, 86 Fed. Reg. 61,402 (Nov. 5, 2021) (to be
codified at 29 C.F.R. pts. 1910, 1915, 1917, 1918, 1926, and 1928).

The ETS does not require anyone to be vaccinated. Rather, the ETS allows covered
employers—employers with 100 or more employees—to determine for themselves how best to
minimize the risk of contracting COVID-19 in their workplaces. Id. at 61,438 (allowing
employers to “opt out” of any vaccination policies). Employers have the option to require
unvaccinated workers to wear a mask on the job and test for COVID-19 weekly. Id. They can
also require those workers to do their jobs exclusively from home, and workers who work
exclusively outdoors are exempt. Id. at 61,419. The employer—not OSHA—can require that its
workers get vaccinated, something that countless employers across the country have already
done. Id. at 61,436 (“[T]his ETS offers employers a choice in how to comply . .. .”).
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Employers must also confirm their employees’ vaccination status and keep records of that
status. Id. at 61,552. Consistent with other OSHA standard penalties, employers who fail to
follow the standard may be fined penalties up to $13,653 for each violation and up to $136,532
for each willful violation. 29 C.F.R. § 1903.15(d).

C. Procedural History

Shortly after OSHA issued the ETS, private employers, labor unions, state governments,
and individual citizens across the country filed suit in virtually every circuit court, challenging
OSHA'’s authority to issue such an ETS and OSHA’s basis for the ETS. One day after the ETS
went into effect, the Fifth Circuit issued a stay barring OSHA from enforcing the ETS until the
completion of judicial review. BST Holdings, LLC v. Occupational Safety & Health Admin.,
No. 21-60845, 2021 WL 5166656 (5th Cir. Nov. 6, 2021) (per curiam). Less than a week later,
the Fifth Circuit issued a written opinion, reaffirming the initial stay after “having conducted . . .
[an] expedited review.” BST Holdings, LLC v. Occupational Safety & Health Admin., 17 F.4th
604 (5th Cir. 2021).

In reaching its decision to stay the ETS, the Fifth Circuit generally forecasted that the
ETS faced fatal statutory and constitutional issues, then concluded that the Petitioners had
demonstrated a strong likelihood of success on the merits. Id. at 611-18. On the other stay
factors, the Fifth Circuit found that individuals, states, and employers would be “substantially
burdened” due to the compliance costs, loss of constitutional freedom, and intrusion into States’
“constitutionally reserved police power.” Id. at 618. Without addressing any of OSHA’s factual
explanations or its supporting scientific evidence concerning harm, the Fifth Circuit summarily
concluded that “a stay will do OSHA no harm whatsoever” and “a stay is firmly in the public

interest.” 1d. at 618-19 (emphasis in original).

Under 28 U.S.C. § 2112(a)(3), the Government notified the judicial panel on multidistrict
litigation of petitions across multiple circuits, invoking the lottery procedure to consolidate all
petitions in a single circuit. On November 16, the panel designated the U.S. Court of Appeals

for the Sixth Circuit to review the petitions. On November 23, the Government moved to
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dissolve the stay issued by the Fifth Circuit pursuant to § 2112(a)(4), which provides that the
court of appeals chosen through the multi-circuit lottery may modify, revoke, or extend a stay

that a court of appeals issued before the lottery.
Il. ANALYSIS

Relying primarily on the evidence and authority set out in its 153-page preamble, OSHA
moved to dissolve the Fifth Circuit’s stay. Under 28 U.S.C. § 2112(a)(4), we review de novo the
challenged aspects of the ETS to determine whether the Fifth Circuit’s stay should be modified,

revoked, or extended.
A. Standard for Stay

“A stay is an ‘intrusion into the ordinary processes of administration and judicial
review.”” Nken v. Holder, 556 U.S. 418, 427 (2009) (quoting Va. Petroleum Jobbers Ass’n. V.
Fed. Power Comm’n, 259 F.2d 921, 925 (D.C. Cir. 1958)). Therefore, it “is not a matter of right,
even if irreparable injury might otherwise result to the appellant.” 1d. (quoting Virginian Ry. Co.
v. United States, 272 U.S. 658, 672 (1926)). “[T]he heavy burden for making out a case for such
extraordinary relief” rests on “the moving parties.” Winston-Salem/Forsyth Cnty. Bd. of Educ. v.
Scott, 404 U.S. 1221, 1231 (1971); see also Nken, 556 U.S. at 433-34.

To determine whether a stay pending judicial review is merited, we consider four factors:
(1) whether the stay applicant has made a strong showing that he is likely to
succeed on the merits; (2) whether the applicant will be irreparably injured absent

a stay; (3) whether issuance of the stay will substantially injure the other parties
interested in the proceeding; and (4) where the public interest lies.

Nken, 556 U.S. at 426 (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987)).
B. Likelihood of Success on the Merits

1. Scope of OSHA'’s Statutory Authority

Petitioners’ arguments are primarily grounded in the Fifth Circuit’s blanket conclusion

that the ETS is beyond the scope of OSHA’s statutory authority. The ETS was issued under
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8 655(c)(1) of the Act, which requires OSHA to issue an emergency standard if necessary to
protect workers from a ‘“grave danger” presented by “exposure to substances or agents
determined to be toxic or physically harmful or from new hazards.” 29 U.S.C. § 655(c)(1). In
assessing that authority, the Fifth Circuit focused solely on the words in 8 655(c)(1): “substances

99 ¢

or agents,” “toxic or physically harmful,” and “grave danger,” opining that those words are to be
interpreted based on the words and phrases in the immediate vicinity of the statutory language at
issue. BST Holdings, 17 F.4th at 612-13. But the Supreme Court has instructed that words and
phrases must be viewed in the context of the entire statute. See Gade v. Nat’l Solid Wastes
Mgmt. Ass’n, 505 U.S. 88, 99 (1992) (instructing that, when evaluating a statute, a court “must
not be guided by a single sentence or member of a sentence, but look to the provisions of the
whole law”). We therefore take a holistic view of the language that Congress chose to include in

its statutory authorization to OSHA.

An “agent” is “a chemically, physically, or biologically active principle.” Agent,
Merriam-Webster Collegiate Dictionary, https://unabridged.merriam-webster.com/collegiate/
agent. And a virus is defined, in part, as “any large group of submicroscopic infectious agents.”
Virus, Merriam-Webster Collegiate Dictionary, https://unabridged.merriam-webster.com/
collegiate/virus. The statute requires OSHA to determine whether an agent is “toxic or
physically harmful or from new hazards,” 29 U.S.C. § 655(c)(1) (emphasis added), speaking in
the disjunctive, which specifies that words so connected ‘“‘are to be given separate meanings,”
Loughrin v. United States, 573 U.S. 351, 357 (2014) (quoting United States v. Woods, 571 U.S.
31, 45-46 (2013)). To conflate two descriptors into one meaning would improperly render one
disjunctive phrase superfluous. See Bailey v. United States, 516 U.S. 137, 146 (1995); Reiter v.
Sonotone Corp., 442 U.S. 330, 338-39 (1979). Under the statutory definition, any agent,
including a virus, that is either “toxic” (i.e., poisonous, toxicity) or “physically harmful” (i.e.,
causing bodily harm) falls within OSHA’s purview. An agent that causes bodily harm—a
virus—falls squarely within the scope of that definition.

Other provisions of the Act reinforce OSHA’s authority to regulate infectious diseases

and viruses. As explained above, Congress enacted the OSH Act under the Commerce Clause
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because Congress found that “illnesses arising out of work situations impose a substantial burden
upon . .. interstate commerce.” 29 U.S.C 8 651(a) (emphasis added). Congress created the
safety and health administration to protect workers from those illnesses by reducing “health
hazards at their places of employment.” Id. § 651(b)(1). The Act’s objectives include exploring
“ways to discover latent diseases, establishing causal connections between diseases and work in
environmental conditions, and conducting other research relating to health problems ... .” Id.
8 651(b)(6). And finally, the Act sought to “provid[e] medical criteria which will assure insofar
as practicable that no employee will suffer diminished health, functional capacity, or life

expectancy as a result of his work experience.” 1d. § 651(b)(7).

Section 20 of the OSH Act provides for OSHA to work with and through other agencies
by expressly directing the Secretary of Health and Human Services to conduct research in
consultation with the Secretary of Labor to develop “information regarding potentially toxic
substances or harmful physical agents,” including through medical examination and tests. Id.
8 669(a)(5). That provision also contains the religious exemption for the entire OSH Act:
“[n]othing in this or any other provision of this chapter shall be deemed to authorize or require
medical examination, immunization, or treatment, for those who object thereto on religious
grounds, except where such is necessary for the protection of the health or safety of others.” Id.
The provision’s reference to immunization and its creation of a limited exception to the Act’s
authorization of standards involving immunization would be rendered meaningless if the statute
did not contemplate both that “harmful agents” include infectious, disease-causing agents, such

as viruses, and that OSHA would employ the use of immunizations to combat those agents.

Congress confirmed OSHA’s infectious disease authority in other statutes. In 1989,
OSHA proposed a standard governing bloodborne pathogens to curb transmission rates of HIV,
hepatitis B (HBV), and hepatitis C. See Occupational Exposure to Bloodborne Pathogens,
54 Fed. Reg. 23,042 (proposed May 30, 1989). When the standard had not been finalized by
1991, Congress ordered OSHA to finalize its rulemaking by a date certain, “warning that if
[OSHA] did not meet its deadline, the proposed standard would become effective in the interim.”

Dale and Tracy, Occupational Safety and Health Law 64 (2018). In 1992, Congress passed the
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Workers Family Protection Act, codified in 29 U.S.C. 8 6714, the same U.S. Code chapter as the
OSH Act. The statute resulted from findings that “hazardous chemicals and substances” were
being transported home on workers and their clothing posing a “threat to the health and welfare
of workers and their families.” 29 U.S.C. § 671a(b)(1)(A)—(B). Section 671a requires the
National Institute for Occupational Safety and Health to work with OSHA to study “issues
related to the contamination of workers’ homes with hazardous chemicals and substances,
including infectious agents, transported from the workplaces of such workers.” Id.
8 671a(c)(1)(A) (emphasis added). OSHA is then specifically required to consider the need for
additional standards on the studied issues and to promulgate such standards “pursuant to . . . the
Occupational Safety and Health Act of 1970.” Id. § 671a(d)(2).

In 2000, Congress passed the Needlestick Safety and Prevention Act, directing OSHA to
strengthen its bloodborne pathogens standard and provide language for the regulatory text. Pub.
L. No. 106-430, 114 Stat. 1901 (2000). Although legal challenges were brought against the
standard, no party challenged OSHA’s authority to regulate bloodborne pathogens. See Am.
Dental Ass’n v. Martin, 984 F.2d 823, 826 (7th Cir. 1993). Removing any basis for doubt that
OSHA is authorized to regulate infectious diseases, Congress expressly included funding for
OSHA in the American Rescue Plan that is to be used “to carry out COVID-19 related worker
protection activities.” Pub. L. No. 117-2, § 2101, 135 Stat. 4, 30 (2021).

Based on the OSH Act’s language, structure, and Congressional approval, OSHA has
long asserted its authority to protect workers against infectious diseases. In 1991, it promulgated
a standard regarding exposure to bloodborne pathogens. Occupational Exposure to Bloodborne
Pathogens; Final Rule; 56 Fed. Reg. 64,004 (1991) (codified at 29 C.F.R. § 1910.1030). That
standard required employers to make the hepatitis B vaccine available to employees at risk of
exposure to HBV. 29 C.F.R. § 1910.1030(f). OSHA has also promulgated standards requiring
employers engaged in hazardous waste cleanup to protect against any “biological agent and other
disease-causing agent” that “upon exposure, ingestion, inhalation or assimilation into any
person,...will or may reasonably be anticipated to cause death [or] disease,” id.

8 1910.120(a)(3); requiring use of respirators to prevent occupational diseases caused by
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“harmful dusts, fogs, fumes, mists, gases, smokes, sprays, or vapors,” id. § 1910.134(a)(1); and
requiring employers to provide adequate toilet and handwashing facilities to protect workers
from pesticides and prevent the spread of harmful bacteria and disease, id. § 1910.141; see also
Field Sanitation, 52 Fed. Reg. 16,050, 16,087, 16,090-91 (May 1, 1987) (codified at 29 C.F.R.
§ 1928.110) (requiring construction employers to ban the use of common drinking cups to avoid
the risk of contracting diseases); 29 C.F.R. § 192.51(a)(4).

Given OSHA'’s clear and exercised authority to regulate viruses, OSHA necessarily has
the authority to regulate infectious diseases that are not unique to the workplace. Indeed, no
virus—HIV, HBV, COVID-19—is unique to the workplace and affects only workers. And
courts have upheld OSHA’s authority to regulate hazards that co-exist in the workplace and in
society but are at heightened risk in the workplace. See, e.g., Forging Indus. Ass’n v. Sec’y of
Labor, 773 F.2d 1436, 1442-43 (4th Cir. 1985) (en banc) (rejecting the argument that “because
hearing loss may be sustained as a result of activities which take place outside the workplace . . .
OSHA acted beyond its statutory authority by regulating non-occupational conditions or
causes”); Am. Dental Ass’'n, 984 F.2d at 826 (recognizing that the “infectious character of HIV
and HBV warrant[s] even on narrowly economic grounds more regulation than would be
necessary in the case of a noncommunicable disease”); see also 29 C.F.R. § 1910.1025 (OSHA
regulates workplace exposure to lead).

Longstanding precedent addressing the plain language of the Act, OSHA’s interpretations
of the statute, and examples of direct Congressional authorization following the enactment of the
OSH Act all show that OSHA’s authority includes protection against infectious diseases that
present a significant risk in the workplace, without regard to exposure to that same hazard in

some form outside the workplace.

The responsibility the Act imposes on OSHA to protect the safety and health of
employees, moreover, is hardly limited to “hard hats and safety goggles.” OSHA has wide
discretion to form and implement the best possible solution to ensure the health and safety of all
workers, and has historically exercised that discretion. See United Steelworkers of Am., 647 F.2d

at 1260. Having been charged by the Act with creating such health-based standards, it makes
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sense that OSHA’s authority contemplates the use of medical exams and vaccinations as tools in
its arsenal. See id. at 1228-40 (concluding that OSHA has the authority to require medical
surveillance of lead levels). “To suggest otherwise would mean that Congress had to have
anticipated both the unprecedented COVID-19 pandemic and the unprecedented politicization of
the disease to regulate vaccination against it.” Florida v. Dep’t of Health & Hum. Servs., NO.
21-14098-JJ, 2021 WL 5768796, at *12 (11th Cir. Dec. 6, 2021). No such prescience is required
to address the health and safety concerns of American workers as they seek to return to their
workplaces. The language of the OSH Act plainly authorizes OSHA to act on its charge “to
assure safe and healthful working conditions for the nation’s work force and to preserve the

nation’s human resources.” Asbestos Info. Ass’n, 727 F.2d at 417.

2. Major Questions Doctrine

Having established OSHA’s statutory authority, we pause to address Petitioners’ and the
Fifth Circuit’s arguments pertaining to the major questions doctrine. The Fifth Circuit’s
complete discussion of the point is contained in a single paragraph:
[TThe major questions doctrine confirms that the Mandate exceeds the bounds of
OSHA'’s statutory authority. Congress must “speak clearly if it wishes to assign
to an agency decisions of vast economic and political significance.” The Mandate
derives its authority from an old statute employed in a novel manner, imposes
nearly $3 billion in compliance costs, involves broad medical considerations that
lie outside of OSHA’s core competencies, and purports to definitively resolve one
of today’s most hotly debated political issues. There is no clear expression of
congressional intent in § 655(c) to convey OSHA such broad authority, and this
court will not infer one. Nor can the Article Il executive breathe new power into
OSHA'’s authority—no0 matter how thin patience wears.
BST Holdings, 17 F.4th at 617-18 (citations and footnote omitted) (quoting Util. Air Regul. Grp.

v. EPA, 573 U.S. 302, 324 (2014)).

The seldom-used major questions doctrine is a canon of statutory interpretation that has
been described as an exception to Chevron deference. See, e.g., King v. Burwell, 576 U.S. 473,
485-86 (2015). If any agency’s regulatory action “bring[s] about an enormous and

transformative expansion in [the agency’s] regulatory authority,” then there must be “clear
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congressional authorization.” Util. Air Regul. Grp., 573 U.S. at 324. “We expect Congress to
speak clearly if it wishes to assign to an agency decisions of vast ‘economic and political
significance.”” Id. (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160
(2000)). The doctrine itself is hardly a model of clarity, and its precise contours—specifically,
what constitutes a question concerning deep economic and political significance—remain

undefined.

The major questions doctrine is inapplicable here, however, because OSHA’s issuance of
the ETS is not an enormous expansion of its regulatory authority. OSHA has regulated
workplace health and safety on a national scale since 1970, including controlling the spread of
disease. See Am. Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, 520 (1981). As cataloged at
length above, vaccination and medical examinations are both tools that OSHA historically
employed to contain illness in the workplace. The ETS is not a novel expansion of OSHA’s

power; it is an existing application of authority to a novel and dangerous worldwide pandemic.

The dissent assumes our conclusion rests on the length of time (since 1970) OSHA has
regulated workplaces and that we miss the point that the major questions doctrine is also about
the “scope or degree” of the power an agency wields. (Dissent Op. at 53) Our conclusion rests
on much more, including: An extensive catalog of OSHA’s regulatory authority, citing the text
of the Act and precedent, both replete with references that contemplate the authority OSHA uses
here; the actual components of OSHA’s work—such as its many years of regulating illness in the
workplace; and other statutes acknowledging OSHA’s authority, including one that expressly
allocates funding to OSHA for its intervention in the COVID-19 crisis. This listing shows that
OSHA was granted the authority that it exercised. The case cited by the dissent, FDA v. Brown
& Williamson Tobacco Corporation, is inapposite because there the FDA made the claim that its
authority to regulate “drugs” extended to cigarettes, but Congress had repeatedly declined to
grant the FDA that authority. See 529 U.S. at 125, 137-39.

Any doubt as to OSHA’s authority is assuaged by the language of the OSH Act. In
arguing that OSHA does not have this authority, Petitioners and the Fifth Circuit rely on the

Supreme Court’s and the Sixth Circuit’s recent cases invoking the major questions doctrine
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regarding a nationwide moratorium on evictions in counties experiencing high levels of COVID-
19 transmission. See Ala. Ass’n of Realtors v. U.S. Dep’t of Health & Hum. Servs., 141 S. Ct.
2485 (2021); Tiger Lily, LLC v. U.S. Dep’t of Hous. & Urb. Dev., 5 F.4th 666 (6th Cir. 2021).
The Centers for Disease Control and Prevention (CDC) promulgated the moratorium under
8 361(a) of the Public Health Service Act (PHSA), referencing its “broad authority to take
whatever measures it deems necessary to control the spread of COVID-19.” Ala. Ass’n of
Realtors, 141 S. Ct. at 2488. The Supreme Court determined that clear language in the PHSA
expressly limited the scope of the CDC’s authority to specific measures, which scope did not
include moratoria. ld. The Court noted that “[e]ven if the text were ambiguous, the sheer scope
of the CDC’s claimed authority under § 361(a) would counsel against the Government’s agency
interpretation.” Id. at 2489. Because 80 percent of the United States population fell within the
moratorium, which would cost nearly $50 billion, and the moratorium intruded into an area
traditionally left to the States, landlord-tenant law, the Court noted that if Congress wished the
CDC to have such authority, it needed to “enact exceedingly clear language” to that effect. Id.
(quoting U.S. Forest Serv. v. Cowpasture River Pres. Ass’n, 140 S. Ct. 1837, 1850 (2020)).

As an initial point, Alabama Association of Realtors and Tiger Lily do not control this
case. Those cases concerned a different agency, the CDC, and a different regulation, the
suspension of evictions. Any authority to issue such regulation came from a different statute:
the PHSA. The decisions primarily focused on interpreting the language of that underlying
statute. Ala Ass’n of Realtors, 141 S. Ct. at 2488; Tiger Lily, 5 F.4th at 669-71.

Those cases are inapposite because here the statutory language unambiguously grants
OSHA authority for the ETS. As discussed at length, the OSH Act confers authority on OSHA
to impose standards and regulations on employers to protect workplace health and safety,
including the transmission of viruses in the workplace. See 29 U.S.C. 88 651(b), 655(c).
OSHA’s ETS authority is circumscribed not only by the requirements of grave danger and
necessity, but also by the required relationship to the workplace. 1d.; see United Steelworkers of
Am., 647 F.2d at 1230. And OSHA honored those parameters, issuing emergency standards only
eleven times, including the currently challenged ETS. See ScoTT D. SZYMENDRA, CONG. RSCH.
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SERV., R46288, OCCUPATION SAFETY AND HEALTH ADMIN. (OSHA): COVID-19 EMERGENCY
TEMPORARY STANDARDS (ETS) ON HEALTH CARE EMP. AND VACCINATIONS AND TESTING FOR
LARGE EMmps. at 35-36 thl. A-1 (2021), https://crsreports.congress.gov/product/pdf/R/R46288.
This is, therefore, different from the CDC’s authority under the PHSA, which provided a limited
scope of tools to effectuate the Act’s purposes, which scope did not include moratoria, and which
regulated an area not traditionally in the CDC’s wheelhouse.® Finally, the same federalism
concerns are not at issue here: “[a]lthough . . . ‘public health issues’ . . . have ‘traditionally been
a primary concern of state and local officials,” Congress, in adopting the OSH Act, decided that
the federal government would take the lead in regulating the field of occupational health.”
Farmworker Just. Fund v. Brock, 811 F.2d 613, 625 (D.C. Cir. 1987) (quoting Am. Textile Mfrs.
Inst., 452 U.S. at 509).

In sum, the major questions doctrine is inapplicable here. OSHA’s issuance of the ETS is
not a transformative expansion of its regulatory power as OSHA has regulated workplace health
and safety, including diseases, for decades.

3. OSHA’s Basis for the Emergency Temporary Standard

Having found no threshold issue that OSHA exceeded its authority under the statute, we

turn to the challenges to the ETS itself.

As noted, OSHA is permitted to issue an emergency temporary standard, which takes
“immediate effect” and serves as a “proposed rule” for a notice-and-comment rulemaking if it
determines: (1) “that employees are exposed to grave danger from exposure to substances or
agents determined to be toxic or physically harmful or from new hazards,” and (2) that a
standard “is necessary to protect employees from such danger.” 29 U.S.C. § 655(c). Those

determinations are “conclusive if supported by substantial evidence in the record as a whole.”

LIn comparing this case with Alabama Association, the Fifth Circuit wrote, “But health agencies do not
make housing policy, and occupational safety administrators do not make health policy.” BST Holdings, 17 F.4th at
619. The Fifth Circuit fails to acknowledge that OSHA stands for the Occupational Safety and Health
Administration. See 29 U.S.C. § 651(b) (“The Congress declares it to be its purpose and policy . . . to assure so far
as possible every working man and woman in the Nation safe and healthful working conditions ... .” (emphasis
added)).
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Id. § 655(f). On judicial review, we determine “whether the record contains ‘such relevant

evidence as a reasonable mind might accept as adequate to support a conclusion.”” Asbestos

Info. Ass’'n, 727 F.2d at 421 (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).

While the ultimate question hinges on whether the record contains substantial evidence,
“the nature of the evidence in this case requires that we inquire into whether OSHA ‘carried out
[its] essentially legislative task in a manner reasonable under the state of the record before [it].””
Id. at 421 (quoting Aqua Slide ‘n’ Dive Corp. v. Consumer Prod. Safety Comm’n, 569 F.2d 831,
838 (5th Cir. 1978)). To this end, deference is given to OSHA’s fact-finding expertise. Id.
(citing Aqua Slide ‘n’ Dive Corp., 569 F.2d at 838). While “we must take a ‘harder look’ at
OSHA'’s action than we would if we were reviewing the action under the more deferential

arbitrary and capricious standard,” id. at 421, by the very nature of the administrative

proceeding, some flexibility is to be exercised in judicial review, id. at 422.

The court “can review [the] data in the record and determine whether it reflects
substantial support for the Secretary’s findings.” Indus. Union Dep’t, AFL-CIO v. Hodgson,
499 F.2d 467, 475 (D.C. Cir. 1974) (recognizing that substantial evidence standard of review in a
legislative-type proceeding is only applicable to some dimensions of the agency’s decision). But
some “determinations involve policy choices or factual determinations so much ‘on the frontiers
of scientific knowledge’ that they resemble policy determinations more than factual ones.”
Asbestos Info. Ass’n, 727 F.2d at 422 (quoting Hodgson, 499 F.2d at 474). For these

(133

determinations we respect “‘the boundaries between the legislative and the judicial function,’
[and] we ‘approach our reviewing task with a flexibility informed and shaped by sensitivity to
the diverse origins of the determinations that enter into a legislative judgment’ made by an

agency.” Id. (quoting Hodgson, 499 F.2d at 475). So too here.

In assessing the likelihood of success of the ETS challenges, we rely on the extensive

preamble to the ETS and the record before the courts.
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i. Emergency

We begin with the contention endorsed by the Fifth Circuit that the standard
automatically fails because OSHA did not issue the ETS at the outset of the pandemic. The
claim that COVID-19 does not present “a true emergency” in the workplace has no foundation in
the record and law and ignores OSHA’s explanations. OSHA addressed COVID-19 in
progressive steps tailored to the stage of the pandemic, including consideration of the growing
and changing virus, the nature of the industries and workplaces involved, and the availability of
effective tools to address the virus. This reasoned policy determination does not undermine the

state of emergency that this unprecedented pandemic currently presents.

Even if we assume that OSHA should have issued an ETS earlier, moreover, “to hold that
because OSHA did not act previously it cannot do so now only compounds the consequences of
the Agency’s failure to act.” Id. at 423. In Asbestos Information Association, the petitioners
challenged the Agency’s motives in promulgating an ETS “when the Agency has known for
years that asbestos constitutes a serious health risk, and, in fact, has had all the data it uses to
support its ... action at hand, but nevertheless failed to act on it.” Id. The Fifth Circuit
concluded that the statutory language itself precludes a requirement that OSHA may only act on
“new information” because the Act permits regulation of harmful agents or “new hazards,”
proving that not all regulated dangers must be new. Id. “OSHA should, of course, offer some

explanation for its timing in promulgating an ETS,” id., and OSHA has done so here.

The record establishes that COVID-19 has continued to spread, mutate, Kill, and block
the safe return of American workers to their jobs. To protect workers, OSHA can and must be
able to respond to dangers as they evolve. As OSHA concluded: with more employees returning
to the workplace, the “rapid rise to predominance of the Delta variant” meant “increases in
infectiousness and transmission” and “potentially more severe health effects.” 86 Fed. Reg. at
61,409-12. OSHA also explained that its traditional nonregulatory options had been proven
“inadequate.” Id. at 61,444. OSHA acted within its discretion in making the practical decision
to wait for Federal Drug Administration (FDA) approval of the vaccines before issuing the ETS;

“this fact demonstrates appropriate caution and thought on the part of the Secretary.”
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Florida, 2021 WL 5768796, at *14 n.2. These findings, therefore, coupled with FDA-approved
vaccines, more widespread testing capabilities, the recognized Delta variant and the possibility of
new variants? support OSHA’s conclusion that the current situation is an emergency, and one

that can be ameliorated by agency action.
ii. Grave Danger

Health effects may constitute a “grave danger” under the OSH Act if workers face “the
danger of incurable, permanent, or fatal consequences . .., as opposed to easily curable and
fleeting effects on their health.” Fla. Peach Growers Ass’n, Inc. v. U.S. Dep’t of Labor,
489 F.2d 120, 132 (5th Cir. 1974). The “grave danger” required to warrant an ETS is a risk
greater than the “significant risk” that OSHA must show to promulgate a permanent standard
under § 655(b) of the Act. See Indus. Union Dep’t, 448 U.S. at 640 n.45. But the ultimate
determination of what precise level of risk constitutes a “grave danger” is a “policy consideration
that belongs, in the first instance, to the Agency.” Asbestos Info. Ass’'n, 727 F.2d at 425

(accepting OSHA'’s determination that 80 lives at risk over six months was a grave danger).

The Fifth Circuit’s conclusion, unadorned by precedent, that OSHA is “required to make
findings of exposure—or at least the presence of COVID-19—in all covered workplaces” is
simply wrong. BST Holdings, 17 F.4th at 613 (emphasis in original). If that were true, no
hazard could ever rise to the level of “grave danger” because a risk cannot exist equally in every
workplace and so the entire provision would be meaningless. Almost fifty years ago, the Third

Circuit quickly dismantled this argument:

Industry petitioners argue that there must also be substantial evidence to support
OSHA'’s determination that employees are in fact being exposed to those harmful
substances. Although subsection 6(c)(1) readily lends itself to such a reading, that
interpretation would render ineffective the provision for emergency temporary
standards. The purpose of subsection 6(c)(1) is to provide immediate protection
in cases where there is a grave danger of harm to employees. This necessarily
requires rather sweeping regulation. OSHA cannot be expected to conduct
on-the-spot investigations of every user to determine if exposure is occurring.

2This possibility has borne out with the Omicron variant.
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In cases where OSHA determines that a substance is sufficiently harmful that a
grave danger would be created by exposure, OSHA must be allowed to issue
necessary regulations. In other words exposure can be assumed to be occurring at
any place where there is a substance that has been determined to be sufficiently
harmful to pose a grave danger and where the regulations that have been
determined to be necessary to meet that danger are not in effect. This
interpretation of subsection 6(c)(1) is supported by the existence of subsection
6(d), which provides that any affected employer may obtain a variance from any
standard if he can show that “the conditions, practices, means, methods,
operations, or processes used or proposed to be used by an employer will provide
employment and places of employment to his employees which are as safe and
healthful as those which would prevail if he complied with the standard.”

Dry Color Mfrs. Ass’n v. Dep’t of Labor, 486 F.2d 98, 102 n.3 (3d Cir. 1973) (emphasis added).
Thus, OSHA is not required to investigate every business to show that COVID-19 is present in
each workplace nor is it required to prove that every worker will experience the same risk of

harm.3

On this point, OSHA has demonstrated the pervasive danger that COVID-19 poses to
workers—unvaccinated workers in particular—in their workplaces. First, OSHA explains why
the mechanics of COVID-19 transmission make our traditional workplaces ripe for the spread of
the disease, putting workers at heightened risk of contracting it. Transmission can occur “when
people are in close contact with one another in indoor spaces (within approximately six feet for
at least fifteen minutes)” or “in indoor spaces without adequate ventilation where small
respiratory particles are able to remain suspended in the air and accumulate.” 86 Fed. Reg. at
61,409. Transmissibility is possible from those who are symptomatic, asymptomatic, or pre-
symptomatic, and variants are likely to be more transmissible. 1d. American workplaces often
require employees to work in close proximity—whether in office cubicles or shoulder-to-
shoulder in a meatpacking plant—and employees generally “share common areas like hallways,

restrooms, lunchrooms[,] and meeting rooms.” ld. at 61,411. Evidence cited by OSHA

Sour dissenting colleague argues that OSHA fails to satisfy the “grave danger” in the workplace limitation
on its authority because it does not establish that “all covered employees have a high risk both of contracting
COVID-19 and suffering severe consequences.” (Dissent Op. at 49) But this section on “Grave Danger” explains
that OSHA is not required to show the presence of COVID-19 in every workplace industry by industry nor that
every employee will be harmed in the same serious way by it. Am. Dental Ass’n, 984 F.2d at 827 (holding that
OSHA is not required to proceed “workplace by workplace”™).
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corroborates its conclusion: scientific studies and findings prescribed by the CDC show that the
nature of the disease itself provides significant cause for concern in the workplace. Id. (citing

studies).

OSHA relied on public health data to support its observations that workplaces have a
heightened risk of exposure to the dangers of COVID-19 transmission. Many empirical, peer-
reviewed studies cited by OSHA have found that because of the characteristics of our workplace,
“most employees who work in the presence of other people (e.g., coworkers, customers, visitors)
need to be protected.” 86 Fed. Reg. at 61,412. Reports produced by state public health
organizations corroborate that finding. See, e.g., id. at 61,413 (North Carolina Department of
Health and Human Services reporting that “number of cases associated with workplace clusters
began increasing in several different types of work settings, including meat processing,
manufacturing, retail, restaurants, childcare, schools, and higher education.”); id. (Colorado
Department of Public Health & Environment reporting similar outbreaks across many types of
industries.); id. (Louisiana Department of Health, reporting that “[m]ore than three quarters of

outbreaks through [August 24, 2021] were associated with workplaces.”).

Having established the risk to covered employees in the workplace, OSHA also set out
evidence of the severity of the harm from COVID-19. Apart from death, COVID-19 can lead to
“serious illness, including long-lasting effects on health,” (now named “long COVID”). Id. at
61,410. It has also “killed over 725,000 people in the United States in less than two years.” Id.
at 61,402. The number of deaths in America has now topped 800,000 and healthcare systems
across the nation have reached the breaking point. COVID-19 affects individuals of all age
groups; but on the whole “working age Americans (18-64 years old) now have a 1 in 14 chance
of hospitalization when infected with COVID-19.” Id. at 61,410. The “severity is also likely
exacerbated by long-standing healthcare inequities experienced by members of many racial and

4Our dissenting colleague argues that OSHA fails to satisfy the grave danger “in the workplace” limitation
on its authority because the Secretary did not specify how many employees would contract the virus at work and
instead “calculated the number of people who happen to work who would, in any event, contract COVID-19.”
(Dissent Op. at 51) As shown in this section, however, OSHA presented substantial evidence both that the
workplaces of virtually every industry across America present a heightened risk of COVID-19 exposure to
employees and that a clear predominance of COVID-19 outbreaks come from workplaces.
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economic demographics.” Id. Compounding matters, mutations of the virus become
increasingly likely with every transmission, contributing to uncertainty and greater potential for
serious health effects. 1d. at 61,409. Based on this record, the symptoms of exposure are
therefore neither “easily curable and fleeting” nor is the risk of developing serious disease

speculative. See Fla. Peach Growers, 489 F.2d at 132; Dry Color Mfrs. Ass 'n, 489 F.2d at 106.

OSHA further estimated that the standard would “save over 6,500 worker lives and
prevent over 250,000 hospitalizations over the course of the next six months.” 1d. at 61,408.
This well exceeds what the Fifth Circuit previously found to present a grave danger. See
Asbestos Info. Ass’n, 727 F.2d at 424 (assuming that 80 deaths over six months would constitute
a grave danger). As the death rate in America has continued to climb throughout 2021, those
estimates may prove to be understated. Bill Chappell, 800,000 Americans Have Died of
COVID. Now the U.S. Braces for an Omicron-Fueled Spike, NPR (Dec. 14,
2021), https://www.npr.org/sections/coronavirus-live-updates/2021/12/14/1063802370/america-
us-covid-death-toll. And where grave danger exists in a workplace, of course OSHA may
consider the statistical proof on lives saved and hospitalizations prevented when issuing an ETS,

even if the risk to individual workers varies within workplaces.

A few Petitioners attack the veracity of some of the studies on which OSHA relies in its
ETS or point to other studies that they claim contradict the studies on which OSHA relied. But
the court’s “expertise does not lie in technical matters.” Pub. Citizen Health Rsch. Grp. v. Tyson,
796 F.2d 1479, 1495 (D.C. Cir. 1986). “[I]t is not infrequent that the available data do not settle
a regulatory issue, and the agency must then exercise its judgment in moving from facts and
probabilities on the record to a policy conclusion.” 1d. (quoting Motor Vehicle Mfrs. Ass’n v.
State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 52 (1983)). OSHA pointed to extensive scientific
evidence, including studies conducted by the CDC, of the dangers posed by COVID-19. We
therefore cannot say that OSHA acted improperly in light of its clear reliance on “a body of

reputable scientific thought.” Indus. Union Dep’t., 448 U.S. at 656.

The claim that COVID-19 exists outside the workplace and thus is not a grave danger in

the workplace is equally unavailing. As discussed above, OSHA routinely regulates hazards that
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exist both inside and outside the workplace. More to the point, OSHA here demonstrated with
substantial evidence that the nature of the workplace—commonplace across the country and in
virtually every industry—presents a heightened risk of exposure. Union Petitioners illustrate this
point as well. Within one week in mid-November, Michigan had reported 162 COVID-19
outbreaks, 157 of which were in workplaces;® Tennessee reported 280 COVID-19 outbreaks,
161 of which were in workplaces;® Washington state reported 65 outbreaks, of which 58 were in
workplaces.” And other states similarly experienced outbreaks predominantly in the workplace.®

COVID-19 is clearly a danger that exists in the workplace.

Some Petitioners contend that COVID-19 is no longer a grave danger and claim that
OSHA'’s delay in promulgating the ETS is evidence that no grave danger exists. As explained,
however, OSHA provided its reasoning for the delay. When the pandemic began, “scientific
evidence about the disease” and “ways to mitigate it were undeveloped.” 86 Fed. Reg. at 61,429.
At that point, OSHA chose to focus on nonregulatory options, and crafted workplace guidance
“based on the conditions and information available to the agency at that time,” including that
“vaccines were not yet available.” Id. at 61,429-30. The voluntary guidance, however, proved
inadequate, and as employees returned to workplaces the “rapid rise to predominance of the

Delta variant” meant “increases in infectiousness and transmission” and “potentially more severe

health effects.” Id. at 61,409-12.

At the same time, the options available to combat COVID-19 changed significantly: the
FDA granted approval to one vaccine on August 23, 2021, and testing became more readily

available. 1d. at 61,431, 61,452. These changes, coupled with the ongoing risk workers face of

SMich. Dep’t of Health & Human Servs., https://www.michigan.gov/coronavirus/0,9753,7-406-
98163_98173_ 102057---,00.html.

6TN Dep’t of Health, https://www.tn.gov/content/dam/tn/health/documents/cedep/novel-
coronavirus/Critical IndicatorReport.pdf

"Wash. Dep’t of Health, https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/data-
tables/Statewide COVID-19 OutbreakReport.pdf.

8Union Petitioners point to California, New Mexico, and Oregon as other states that illustrate significant
outbreaks in a variety of workplaces.
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contracting COVID-19, support OSHA’s conclusion that the time was ripe for OSHA to address
the ongoing danger in the workplace through an ETS. More importantly, we are not to second
guess what the Agency considers a “risk worthy of Agency action” because that “is a policy
consideration that belongs, in the first instance to the Agency.” Asbestos Info. Ass’n, 727 F.2d at
425. Relying on the history of the pandemic, OSHA explained that “the agency cannot assume
based on past experience that nationwide case levels will not increase again.” 96 Fed. Reg. at
61,431. That conclusion has proven correct, as we now see the rise of new and more
transmissible variants and the resulting increases in COVID-19 cases. See Centers for Disease
Control and Prevention (CDC), Omicron Variant: What You Need to Know (Dec. 13, 2021),
https://www.cdc.gov/coronavirus/2019-ncov/variants/omicron-variant.ntml. And we know that
in our nation, over 800,000 people have died in less than two years and the numbers continue to
climb, with more of those deaths having occurred in 2021 than in 2020. See Bill Chappell,

supra.

Based on the wealth of information in the 153-page preamble, it is difficult to imagine
what more OSHA could do or rely on to justify its finding that workers face a grave danger in
the workplace. It is not appropriate to second-guess that agency determination considering the
substantial evidence, including many peer-reviewed scientific studies, on which it relied. Indeed,
OSHA need not demonstrate scientific certainty. As long as it supports it conclusion with
“abody of reputable scientific thought,” OSHA may “use conservative assumptions in
interpreting the data . . . , risking error on the side of overprotection rather than underprotection.”
Indus. Union Dep’t, 448 U.S. at 656.

iii. Necessity

To issue an ETS, OSHA is also required to show that the ETS is “necessary to protect
employees from” the grave danger. 29 U.S.C. § 655(c)(1). This standard is more demanding
than the “reasonably necessary or appropriate” standard applicable to permanent standards. See
id. § 652(8); see also Indus. Union Dep’t, 448 U.S. at 615. To pass muster, OSHA must
demonstrate, by substantial evidence, that the regulation is essential to reducing the grave danger
asserted. See Dry Color, 486 F.2d at 105. In addition, OSHA must address economic feasibility
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because the ETS’s “protection afforded to workers should outweigh the economic consequences

to the regulated industry.” Asbestos Info. Ass’n, 727 F.2d at 423.

Some Petitioners argue the word “necessity” mandates that OSHA’s standard may use
only the means that are absolutely required to quell the grave danger. Taken seriously, such a
cramped reading of the statute would require OSHA to prognosticate an emergency and devise
the most narrowly tailored ETS to entirely remove the grave danger from the workplace. But in
virtually every emergency situation that would require an ETS, no precaution proposed by
OSHA could ever be 100 percent effective at quelling the emergency. Courts have
acknowledged this practical reality, explaining that ETS standards “may necessarily be
somewhat general . ... It cannot be expected that every procedure or practice will be strictly
necessary as to every substance, type of use, or plant operation.” Dry Color Mfrs. Ass’n, Inc.,
486 F.2d at 105. OSHA need only demonstrate that the solution it proposes “is necessary to
alleviate a grave risk of worker deaths during [the ETS’s] six month term.” Asbestos Info. Ass n,
727 F.2d at 427 (emphasis added).

The dissent disagrees, contending that the Secretary must rule out alternatives to show
why his proposed means are “indispensable,” pointing us to Asbestos Information Association.
(Dissent Op. at 44) But in that case, the Fifth Circuit found that OSHA’s determination of
necessity for the proposed ETS was undercut by its existing regulation through which “much of
the claimed benefit could be obtained.” 727 F.2d at 427. The Fifth Circuit did not require that
OSHA rule out every plausible alternative in devising its ETS because the critical question was
whether OSHA’s current regulations were sufficient to address the problem. See id. To answer
that question, the Secretary here cataloged OSHA’s actions involving COVID-19, starting with
advisory guidance then moving to attempts to enforce its General Duty clause. 86 Fed. Reg. at
61,444. These actions were to no avail as COVID-19 transmission rates in the workplace
continued to climb and COVID-19-related complaints continued to pour in, suggesting “a lack of
widespread compliance.” Id. at 61,445. With nothing left at his disposal to curb the
transmission in the workplace, the Secretary issued the ETS. We find that this explanation

satisfies the Secretary’s obligation.
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Turning to assess the remaining evidence supporting OSHA’s necessity finding, OSHA
explained that the pandemic in the United States has significantly changed course since the
emergence of COVID-19 in early 2020, necessitating an ETS at this point in time. In particular,
the emergence of the Delta variant significantly increased transmission when reported cases had
been dwindling for months. The realities of the Delta variant significantly changed public health
policy and underscored a need for issuing an ETS—not only to control the variant itself, but to
control the spread of the disease to slow further mutations. 86 Fed. Reg. at 61,431-32.
Recognizing this new reality, the Agency crafted an ETS with options for employers, noting that
“employers in their unique workplace settings may be best situated to understand their workforce
and strategies that will maximize worker protection while minimizing workplace disruptions.”

Id. at 61,436.

Regarding the vaccine component of the ETS, OSHA explained the importance of
vaccination to combat the transmission of COVID-19 and relied upon studies demonstrating the
“power of vaccines to safely protect individuals,” including from the Delta variant. 1d. at 61,432,
61,450. Extensive evidence cited by OSHA shows that vaccination “reduce[s] the presence and
severity of COVID-19 cases in the workplace,” and effectively “ensur[es]” that workers are
protected from being infected and infecting others. Id. at 61,434, 61,520, 61,528-29 (citing
studies). Likewise, the face-covering-and-test facet of the ETS is similarly designed based on
the scientific evidence to reduce the risk of transmission and infection of COVID-19. Regular
testing “is essential because SARS-CoV-2 infection is often attributable to asymptomatic or
pre-symptomatic transmission.” Id. at 61,438 (citing studies). And wearing a face covering
provides an additional layer of protection, designed to reduce “exposure to the respiratory
droplets of co-workers and others[, and] . . . to significantly reduce the wearer’s ability to spread
the virus.” Id. at 61,439.

Vaccinated employees are significantly less likely to bring (or if infected, spread) the
virus into the workplace. Id. 61,418-19. And testing in conjunction with wearing a face
covering “will further mitigate the potential for unvaccinated workers to spread the virus at the

workplace.” Id. at 61,439. Based on the evidence relied on by OSHA, these measures will
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“protect workers” from the grave dangers presented by COVID-19 in the workplace. See
29 U.S.C. §655(c)(1). And OSHA is required to minimize a grave danger, even if it cannot
eliminate it altogether. Nat’l Grain & Feed Ass’n v. Occupational Safety & Health Admin.,
866 F.2d 717, 737 (5th Cir. 1988).

OSHA limited the ETS to coverage of 100 or more employees, based on four reasons.
First, as a practical matter, those employers have the administrative and managerial capacity to
be able to promptly implement and meet the standard. Id. at 61,511. Second, the coverage
threshold is sufficiently expansive to ensure protection to meaningfully curb transmission rates to
offset the impact of the virus. 1d. Third, the ETS “will reach the largest facilities, where the
most deadly outbreaks of COVID-19 can occur.” Id. And finally, the standard is consistent with
size thresholds established in analogous congressional and agency decisions, including standards
promulgated by the Equal Employment Opportunity Commission under Title VII of the Civil
Rights Act of 1964, requirements under the Affordable Care Act (in allowing greater flexibility
with its requirements for employers with 100 or fewer employees), and requirements under the
Family Medical Leave Act (exempting compliance for employers with fewer than 50 employees
given decreased administrative capacity and inability to easily accommodate such employee
absences). Id. at 61,513.

Petitioners contend, relying on the Fifth Circuit’s decision, that the necessity of the ETS
is undermined by the fact that it is both “overinclusive” and “underinclusive.” Neither
observation warrants a stay. OSHA may lean “on the side of overprotection rather than
underprotection” when promulgating an ETS. Indus. Union Dep’t, 448 U.S. at 656.° And
OSHA is not required to proceed “workplace by workplace,” Am. Dental Ass’'n, 984 F.2d at 827,
in its ETS nor would it “be expected to conduct on-the-spot investigations,” Dry Color Mfrs.
Ass’n Inc., 486 F.2d at 102 n.3. To expect otherwise of OSHA would belie the whole point of an

9The dissent contends that our citation is inapposite because it “did not review an emergency standard” and
refers to the Secretary’s interpretation of data underlying a risk assessment. (Dissent Op. at 47) The language cited,
however, addresses whether OSHA’s evidence supporting its estimation of a risk, which was the basis for the
standard, was supported by substantial evidence. Indus. Union Dep’t, 448 U.S. at 656. Critically, the substantial
evidence standard at issue there governs both emergency temporary standards and run-of-the-mill OSHA standards
and is applicable here. See 29 U.S.C. § 655(f).
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emergency temporary standard, which demands that OSHA act quickly “to provide immediate
protection” to workers facing a grave danger. Id. at 105. OSHA explored the dangers in varied
workplaces and industries and concluded that “employees can be exposed to the virus in almost
any work setting” and that employees routinely “share common areas like hallways, restrooms,
lunchrooms[,] and meeting rooms” and are at risk of infection from “contact with coworkers,
clients, or members of the public.” 86 Fed. Reg. at 61,411-12. OSHA supported those
conclusions by relying on peer-reviewed studies and data collected by government health
departments. But in any case, OSHA tailored the ETS by excluding workplaces where the risk is
significantly lower, including those where employees are working exclusively outdoors,
remotely from home, or where the employee does not work near any other individuals. 1d. at
61,516.

The argument that the ETS is overinclusive because it imposes requirements on some
workers that are at lesser risk of death than others overlooks OSHA’s reasoning. OSHA
promulgated the ETS to prevent employees from transmitting the virus to other employees—that
risk is not age-dependent. See, e.g., id. at 61,403; 61,418-19; 61,435; 61,438. OSHA found that
unvaccinated workers in workplaces where they encountered other workers or customers faced a
grave danger and that vaccination or testing and masking were necessary to protect those
workers from COVID-19. Those workers are in “a wide variety of work settings across all

industries” thus counseling for the broad standard. Id. at 61,411-12.

That the ETS is underinclusive, as some Petitioners argue, suggests that OSHA has not
done enough to eliminate the grave danger facing workers, and more workplace safeguards—not
fewer—are needed to protect the workplace. And OSHA explained that it chose a tailored
threshold because those employers would be best positioned to actually effectuate the standard
and their employees are more at risk. Id. at 61,513 (“OSHA has set the threshold for coverage
based primarily on administrative capacity for purposes of protecting workers as quickly as
possible.”); id. at 61,512 (suggesting that “larger employers are more likely to have many

employees gathered in the same location” and have “larger” and “longer” outbreaks).
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OSHA also demonstrates that selecting larger employers means that the ETS reaches enough

workers to make a meaningful difference in mitigating the risk. Id. at 61,513.

It has long been the case that an agency “is not required to identify the optimal threshold
with pinpoint precision. It is only required to identify the standard and explain its relationship to
the underlying regulatory concerns.” Nat’l Shooting Sports Found. v. Jones, 716 F.3d 200, 214
(D.C. Cir. 2013) (quoting WorldCom, Inc. v. FCC, 238 F.3d 449, 461-62 (D.C. Cir. 2001)); see
also Providence Yakima Med. Ctr. v. Sebelius, 611 F.3d 1181, 1191 (9th Cir. 2010); Williams-
Yulee v. Fla. Bar, 575 U.S. 433, 449 (2015) (noting that the government “need not address all
aspects of a problem in one fell swoop”). Courts are “generally unwilling to review line-drawing
performed by the [agency] unless a petitioner can demonstrate that lines drawn . . . are patently
unreasonable, having no relationship to the underlying regulatory problem.” Cassel v. FCC,
154 F.3d 478, 485 (D.C. Cir. 1998) (alteration in original) (quoting Home Box Off., Inc. v. FCC,
567 F.2d 9, 60 (D.C. Cir. 1977)). OSHA’s ETS readily shows a relationship to the underlying
regulatory problem—Ilarger employers are better able to implement the policies, are at
heightened risk, and regulating them will be a significant step in protecting the entire workforce
from COVID-19 transmission. And of course, agencies can later revise, refine, and broaden (or
narrow) their regulations, but exigent circumstances allow there to be some reasonable discretion
at the initial steps of promulgating a regulation. See Forging Indus. Ass’n, 773 F.2d at 1454;
United Steelworkers of Am., 647 F.2d at 1309-10 (D.C. Cir. 1980).

Turning to the cost analysis, OSHA is not required to conduct a “formal cost-benefit
analysis” before issuing an ETS. Asbestos Info. Ass’n, 727 F.2d at 423 n.18 (reasoning that it is
“unlikely” that “the agency would have time to conduct such an analysis” in the context of an
emergency). Congress recognized that OSHA standards would impose costs, but placed “the
benefit of worker health above all other considerations save those making attainment of this
benefit unachievable.” Am. Textile Mfrs. Inst., 452 U.S. at 509. The question is whether the
standard is economically feasible. United Steelworkers of Am., 647 F.2d at 1264. An OSHA
“standard is economically feasible if the costs it imposes do not ‘threaten massive dislocation

to, or imperil the existence of, the industry.”” Am. Iron & Steel Inst. v. Occupational Safety
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& Health Admin., 939 F.2d 975, 980 (D.C. Cir. 1991) (quoting United Steelworkers of Am.,
647 F.2d at 1265). OSHA must consider the costs in relation to the financial health of the
affected industries or their impact on consumer prices. United Steelworkers of Am., 647 F.2d at
1265.

Here, OSHA conducted a detailed economic analysis, concluding that the costs amounted
to approximately 0.02 percent of the revenue of the average covered employer, or about $11,298
per affected entity. 86 Fed. Reg. at 61,493-94. “To put this into perspective, if the average firm
decided to raise prices to cover the costs of the ETS, the price of a $100 product or service, for
example, would have to be increased by 2 cents (during the six-month period).” Id. at 61,499.
These costs are modest in comparison to other standards OSHA has implemented. See, e.g.,
United Steelworkers of Am., 647 F.2d at 1281 (estimating capital costs for primary lead smelters
to comply with OSHA’s lead exposure standard to be between $32 million and $47 million).
OSHA'’s analysis, moreover, does not consider the economic harm a business will undergo if it is
closed by a COVID-19 outbreak in its workplace—taking this into account would further show
that the benefits will outweigh the costs of the ETS. If the costs of implementation become too
high for a single business, an employer can raise infeasibility or impossibility as a defense to any
citation that OSHA may issue for violating the ETS. 29 C.F.R. § 2200.34(b)(3).

Based on the substantial evidence referenced and relied upon by OSHA, there is little

likelihood of success for the challenges against OSHA’s bases for issuing the ETS.

4. Constitutional Challenges

We turn to the likelihood of success on the remaining constitutional arguments raised by

the Petitioners and were presumed persuasive by the Fifth Circuit.1°

1030me Petitioners raise challenges regarding religious liberty. The ETS states, “if the vaccination, and/or
testing for COVID-19, and/or wearing a face covering conflicts with a sincerely held religious belief, practice or
observance, a worker may be entitled to a reasonable accommodation.” 86 Fed. Reg. at 61,522. Therefore,
Petitioners are unlikely to succeed on their argument that the ETS infringes on religious liberty. Regardless, their
circumstance-specific arguments are premature and do not provide a basis to stay the entire ETS.
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i. Commerce Clause

First, Petitioners raise challenges to the ETS under the Commerce Clause, directing us to
the Fifth Circuit’s conclusion that the ETS “likely exceeds the federal government’s authority
under the Commerce Clause because it regulates noneconomic inactivity that falls squarely
within the States’ police power.” BST Holdings, 17 F.4th at 617. Relying on National
Federation of Independent Business v. Sebelius, 567 U.S. 519, 522 (2012), the Fifth Circuit
reasoned that “[a] person’s choice to remain unvaccinated and forego regular testing is
noneconomic activity,” and falls within the States’ police power. 1d. On that basis, the stay
opinion summarily concluded that because the ETS “commandeers” employers to compel
activity that falls within the States’ police power, it “far exceed[s] current constitutional

authority.” Id.

Petitioners and the Fifth Circuit miss the mark. The ETS regulates employers with more
than 100 employees, not individuals. It is indisputable that those employers are engaged in
commercial activity that Congress has the power to regulate when hiring employees, producing,
selling and buying goods, etc. See NFIB, 567 U.S. at 550 (“The power to regulate commerce
presupposes the existence of commercial activity to be regulated.”). The ETS regulates

economic activity by regulating employers.

It has long been understood that regulating employers is within Congress’s reach under
the Commerce Clause. To hold otherwise would upend nearly a century of precedent upholding
laws that regulate employers to effectuate a myriad of employee workplace policies. See, e.g.,
United States v. Darby, 312 U.S. 100, 109, 114 (1941) (finding the Fair Labor Standards Act
imposed a permissible use of government power when it set a minimum wage standard to
prevent the production of goods “for interstate commerce, under conditions detrimental to the
maintenance of the minimum standards of living necessary for health and general well-being”);
United Steelworkers of Am., AFL-CIO v. Weber, 443 U.S. 193, 206 n.6 (1979) (finding proper
use of the commerce power to bar employers from discriminating against employees on a
protected ground under Title VII); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937)

(finding proper use of commerce power to safeguard “the right of employees to self-organization
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and to select representatives of their own choosing for collective bargaining or other mutual
protection without restraint or coercion by their employer”). These cases recognize, for example,
that, a person’s choice to discriminate against another based on race is “noneconomic activity,”
but the effect of that choice on the workplace and the flow of commerce in and from that
workplace is economic—hence, it is subject to regulation under the Commerce Clause.
Cf. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 253 (1964) (finding

“discrimination by hotels and motels impedes interstate travel”).

That principle was at the heart of the Supreme Court’s decision in NLRB v. Jones &
Laughlin Steel, 201 U.S. 1 (1927). There, the Court emphasized that to determine the Commerce
Clause’s applicability, we focus on the “effect upon commerce, not the source of the injury,” 301
U.S. at 32, and that Congress may legislate under the Commerce Clause to ensure the safety of
commerce, id. at 37. When industries occupy a “national scale,” moreover, Congress may
protect interstate commerce from “paraly[sis].” 1d. at 41. COVID-19’s paralyzing effect on
commerce has been repeatedly demonstrated throughout the pandemic. See, e.g., U.S. Bureau of
Labor Statistics, TED: The Economics Daily (July 8, 2021),
https://www.bls.gov/opub/ted/2021/6-2-million-unable-to-work-because-employer-closed-or-

lost-business-due-to-the-pandemic-june-20 21.htm.

This also demonstrates why NFIB v. Sebelius is inapposite. In NFIB, the Supreme Court
considered challenges to the Affordable Care Act’s individual mandate. 567 U.S. at 539.
Critically, and fatal to the Fifth Circuit’s point, the Affordable Care Act contains two separate
types of mandates: the individual mandate to direct individuals to purchase health insurance—at
issue in NFIB—and the employer mandate—not at issue in NFIB. See 26 U.S.C. § 4980H. A
plurality of five Justices questioned whether the Commerce Clause gave Congress the power to
mandate that people engage in economic activity to sustain the individual mandate. See NFIB,
567 U.S. at 547-58. But no Justice doubted that Congress could, under the Commerce Clause,

require employers to provide health insurance to their employees. So too here.

Citing Zucht v. King, 260 U.S. 174 (1922), and Jacobson v. Massachusetts, 197 U.S. 11
(1905), Petitioners and the Fifth Circuit contend that the ETS “falls squarely within the States’
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police powers.” BST Holdings, 17 F.4th at 617. But those cases concerned challenges to state
vaccine requirements under the Fourteenth Amendment, not federalism questions over whether
states or the federal government can impose such a requirement. If the suggestion here is that the
federal and state regulatory powers over economic activity are mutually exclusive, the Supreme
Court rejected that argument in Willson v. Black Bird Creek Marsh Co., 27 U.S. 245, 251-52
(1829) (holding an act empowering the State’s construction of a dam that obstructed an interstate
walkway is not “repugnant to the power to regulate commerce in its dormant state”). To be sure,
there are numerous areas—for example, education—in which States and the federal government
have overlapping authority. But that states may regulate COVID-19 safety measures does not

operate to preclude the federal government from doing so.

Finally, Congress already addressed the issue when it passed the OSH Act, expressing its
intention to preempt state and local standards that conflict with OSHA standards. See Gade,
505 U.S. at 98-99 (holding that “nonapproved state regulation of occupational safety and health
issues for which a federal standard is in effect is impliedly preempted” by OSHA’s standard).
Hazards are often regulated by both OSHA and state agencies, such as exposure to lead. But
overlap does not limit the authority Congress granted to OSHA to regulate the same risk of

exposure.

For the foregoing reasons, the Commerce Clause challenges do not have a meaningful

likelihood of success.
ii. Non-Delegation Doctrine

Relying on the Fifth Circuit’s decision, Petitioners cast constitutional doubt on the ETS
by questioning Congress’s delegation of authority to OSHA when it passed the OSH Act. The
Fifth Circuit cursorily concluded that Congress cannot “authorize a workplace safety
administration in the deep recesses of the federal bureaucracy to make sweeping pronouncement
on matters of public health affecting every member of society in the profoundest of ways.” BST
Holdings, 17 F.4th at 611. That contention never specifies which provision of the OSH Act is an
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improper delegation. We therefore construe its analysis in line with the Petitioners’ arguments
that 29 U.S.C. 8 655(c)(1) constitutes an improper delegation.

The Supreme Court has only twice invoked the non-delegation doctrine to strike down a
statute. See Panama Refin. Co. v. Ryan, 293 U.S. 388, 430 (1935); A.L.A. Schechter Poultry
Corp. v. United States, 295 U.S. 495, 542 (1935). In Gundy v. United States, the Supreme Court
stated that, “[t]he nondelegation doctrine bars Congress from transferring its legislative power to
another branch of Government.” 139 S.Ct. 2116, 2121 (2019) (plurality opinion). “But the
Constitution ‘does not deny[] to the Congress the necessary resources of flexibility and
practicality [that enable it] to perform its function[s].” Id. at 2123 (alterations in original)
(quoting Yakus v. United States, 321 U.S. 414, 425 (1944)) (alterations in original). To the
contrary, Congress “may confer substantial discretion on executive agencies to implement and
enforce the laws.” Id. (citing Mistretta v. United States, 488 U.S. 361, 372 (1989)). A statutory
delegation is therefore constitutional as long as “Congress ‘lay[s] down by legislative act an
intelligible principle to which the person or body authorized to [exercise the delegated authority]
is directed to conform.”” Id. (quoting Mistretta, 488 U.S. at 372) (alterations in original). The
starting and often ending point for the analysis is “statutory interpretation”: We must “constru[e]
the challenged statute to figure out what task it delegates and what instructions it provides” and

then “decide whether the law sufficiently guides executive discretion to accord with Article 1.”

Id. at 2124.

The Supreme Court has long recognized the power of Congress to delegate broad swaths
of authority to executive agencies under this standard and has ultimately concluded that
extremely broad standards will pass review. See id. at 2129. How broad? Delegations to
regulate in the “public interest,” Nat’l Broad. Co. v. United States, 319 U.S. 190, 216 (1943), to
set “fair and equitable prices,” Yakus, 321 U.S. at 427, and to issue air quality standards
“requisite to protect the public health,” Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 472
(2001). See Gundy, 139 S. Ct. at 2129 (collecting sources).

Our extensive discussion of the statutory framework of the OSH Act above starts and
ends the inquiry. OSHA'’s statutory authority to issue standards is found in 29 U.S.C. § 655.
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Specific authorization is in § 655(c)(1) and requires the Secretary to promulgate “emergency
temporary standards,” when he determines that employees are in “grave danger” from exposure
to a workplace hazard and that the standard is “necessary to protect the employees from such
danger.” As shown above, it is well-established that the scope of the OSH Act and OSHA’s
authority include infectious diseases in the workplace, even when those diseases also exist
outside the workplace. Therefore, Congress applied an “intelligible principle” when it directly
authorized OSHA to exercise this delegated authority in particular circumstances. The Supreme
Court long ago recognized this authority: “The [Occupational Safety and Health] Act delegates
broad authority to the Secretary to promulgate different kinds of standards.” Indus. Union Dep 't
448 U.S. at 611.

There is little possibility of success under the non-delegation doctrine.
C. Irreparable Harm

The foregoing analysis shows that Petitioners cannot establish a likelihood of success on
the merits, and this reason alone is sufficient to dissolve the stay. Nken, 556 U.S. at 433-34. We
also conclude, however, that Petitioners have not shown that any injury from lifting the stay

outweighs the injuries to the Government and the public interest.

To merit a stay, Petitioners bear the burden to demonstrate an irreparable injury; “simply
showing some ‘possibility of irreparable injury’ fails to satisfy the second factor.” NKken,
556 U.S. at 434-35 (quoting Abbassi v. INS, 143 F.3d 513, 514 (9th Cir. 1998)). Moreover,
because this case involves the Government as an opposing party, the third and fourth factors
“merge.” Id. at 435. The Fifth Circuit failed to analyze any harm to OSHA, instead baldly
concluding that a stay will “do OSHA no harm whatsoever.” BST Holdings, 17 F.4th at 618.

We engage in our own balancing of the parties’ harm.

The injuries Petitioners assert are entirely speculative. First, some Petitioners assert that
compliance costs will be too high. As detailed in the preceding section, these assertions ignore
the economic analysis OSHA conducted that demonstrates the feasibility of implementing the
ETS. To the extent that a business with over 100 employees impacted at this stage of the ETS
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faces true impossibility of implementation, it can assert that as an affirmative defense in response
to a citation. 29 C.F.R. § 2200.34(b)(3). Relying on employee declarations, other Petitioners
claim that they will need to fire employees, suspend employees, or face employees who quit over
the standard. These concerns fail to address the accommodations, variances, or the option to
mask-and-test that the ETS offers. For example, employers that are confident that they can keep
their employees safe using alternative measures can seek a variance from the standard pursuant
to 29 U.S.C. § 655(d). Or employers may choose to comply with the standard by enforcing the
mask-and-test component, which are entirely temporary in nature and do not create irreparable
injuries. These provisions of the ETS undercut any claim of irreparable injury.

By contrast, the costs of delaying implementation of the ETS are comparatively high.
Fundamentally, the ETS is an important step in curtailing the transmission of a deadly virus that
has killed over 800,000 people in the United States, brought our healthcare system to its knees,
forced businesses to shut down for months on end, and cost hundreds of thousands of workers
their jobs. In a conservative estimate, OSHA finds that the ETS will “save over 6,500 worker
lives and prevent over 250,000 hospitalizations” in just six months. 86 Fed. Reg. 61,402,
61,408. A stay would risk compromising these numbers, indisputably a significant injury to the
public. The harm to the Government and the public interest outweighs any irreparable injury to
the individual Petitioners who may be subject to a vaccination policy, particularly here where
Petitioners have not shown a likelihood of success on the merits. See Coleman v. Paccar, Inc.,
424 U.S. 1301, 1307-08 (1976).

In light of the foregoing, we find that the factors regarding irreparable injury weigh in

favor of the Government and the public interest.
I11. CONCLUSION

For the foregoing reasons, we GRANT the Government’s motion and DISSOLVE the
stay issued by the Fifth Circuit.
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CONCURRENCE

GIBBONS, Circuit Judge, concurring. I agree that the government’s motion to dissolve
the stay should be granted and concur fully in Judge Stranch’s opinion. I write separately to note
the limited role of the judiciary in this dispute about pandemic policy. Petitioners and various
opinions discuss at length how OSHA could have handled the pandemic’s impact on places of
employment differently. Some of the writings include sweeping pronouncements about
constitutional law and the scope of OSHA’s statutory authority. Much of this writing is
untethered from the specific facts and issues presented here and overlooks the limited nature of

our role.

Reasonable minds may disagree on OSHA’s approach to the pandemic, but we do not
substitute our judgment for that of OSHA, which has been tasked by Congress with policy-
making responsibilities. See Charles D. Bonnano Linen Serv., Inc. v. NLRB, 454 U.S. 404, 418
(1982). This limitation is constitutionally mandated, separating our branch from our political co-
branches. “[FJederal judges—who have no constituency—have a duty to respect legitimate
policy choices made by those who do.” Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 866
(1984). Beyond constitutional limitations, the work of an agency, often scientific and technical
in nature, is outside our expertise. See Kisor v. Wilkie, 139 S. Ct. 2400, 2413 (2019).

Our only responsibility is to determine whether OSHA has likely acted within the bounds
of its statutory authority and the Constitution. As it likely has done so, | concur.
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DISSENT

LARSEN, Circuit Judge, dissenting. As the Supreme Court has very recently reminded
us, “our system does not permit agencies to act unlawfully even in pursuit of desirable ends.”
Ala. Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 141 S. Ct. 2485, 2490 (2021). The
majority’s theme is that questions of health science and policy lie beyond the judicial ken.
| agree. But this case asks a legal question: whether Congress authorized the action the agency
took. That question is the bread and butter of federal courts. And this case can be resolved using
ordinary tools of statutory interpretation and bedrock principles of administrative law. These tell
us that petitioners are likely to succeed on the merits, so | would stay OSHA’s emergency rule

pending final review.

The majority opinion describes the emergency rule at issue here as permitting employers
“to determine for themselves how best to minimize the risk of contracting COVID-19 in their
workplaces.” Maj. Op. at 7. With respect, that was the state of federal law before the rule, not

after.

Here is what the emergency rule does. It binds nearly all employers with 100 or more
employees,® and requires them to “establish, implement, and enforce a written mandatory
vaccination policy.” 29 C.F.R. § 1910.501(b)(1), (d)(1). It covers all employees, part-time, full-

time, and seasonal, except for those who work exclusively from home, outdoors, or alone. Id.

The rule exempts employers covered by two different federal rules: the federal contractors and
subcontractors already subject to a vaccine mandate and healthcare workers subject to OSHA’s June 2021
emergency standard. 29 C.F.R. § 1910.501(b)(2). The latter rule required healthcare employers to adopt a COVID-
19 protection plan and encouraged vaccination but did not impose a vaccinate-or-test mandate. Id. § 1910.502. In
addition, neither “the United States . . . [n]Jor any State or political subdivision of a State” is a covered “employer.”
29 U.S.C. 8 652(5). Several states say that they nonetheless will be forced to comply with the standard because they
have adopted their own OSHA plans pursuant to 29 U.S.C. § 667. Such plans must be “at least as effective in
providing safe and healthful employment and places of employment as the standards promulgated under section
655.” 1d. 8 667(c)(2).
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8 1910.501(b)(3). Employees must “be fully vaccinated,” unless they qualify for medical or
religious exemptions or reasonable accommodations. 1d. 8 1910.501(c). While vaccines are free
to the public, employers must provide employees with paid time off both to secure the vaccine
and to recover from any side effects. Id. § 1910.501(f).

An employer may instead permit unvaccinated employees to undergo weekly COVID-19
testing and wear a mask in the workplace. Id. 8 1910.501(d)(2), (9)(1), (i)(1). But OSHA
consciously designed this exception to be less palatable to employers and employees. The
agency expects that employers who adopt a mandatory-vaccination policy will “enjoy
advantages,” including fewer “administrative burden[s],” than employers who permit the mask-
and-test exception. 86 Fed. Reg. at 61,437. And even if an employer elects to take on these
additional burdens, it need not absorb the cost of masks and tests, nor provide time off (paid or
otherwise) to secure them. 1d. § 1910.501(d)(2), (g)(1) n.1. This, despite the fact that OSHA’s
ordinary regulations require employers to pay for agency-mandated equipment, tests, and exams.
See Employer Payment for Personal Protective Equipment, 72 Fed. Reg. 64,341, 64,342 (Nov.
15, 2007); 86 Fed. Reg. at 61,532 (noting OSHA “has commonly required” employers to pay for
protective equipment); 29 C.F.R. 8 1910.1030(d)(3)(i), (f)(1)(ii) (Hepatitis B equipment and
testing “at no cost”); id. 8 1910.1018(j)(1), (n)(2)(ii) (same for arsenic); id. § 1910.1001(h)(1),
(D(Q)(i)(A) (same for asbestos); Sec’y of Lab. v. Beverly Healthcare-Hillview, 541 F.3d 193,
200-01 (3d Cir. 2008) (OSHA’s interpretation of “at no cost” includes compensation for testing
time and travel expenses). Indeed, OSHA required employers to provide COVID-19 tests “at no
cost” to employees under its earlier healthcare ETS. See 29 C.F.R. § 1910.502(I)(1)(ii). OSHA
was candid about why it deviated from its normal rule: Putting the onus on employees “will
provide a financial incentive . . . to be fully vaccinated.” 86 Fed. Reg. at 61,437. The rule, in

sum, is a mandate to vaccinate or test.

One more background point: The purpose of the mandate is to protect unvaccinated
people. Id. at 61,419. The rule’s premise is that vaccines work. 1d. And so, OSHA has
explained that the rule is not about protecting the vaccinated; they do not face “grave danger”

from working with those who are not vaccinated. Id. at 61,434.
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The various monitoring and reporting duties required by the mandate were to go into
effect on December 6, 2021. 29 C.F.R. §1910.501(m)(2)(i). And employees were required to
be fully vaccinated or comply with mask-and-test requirements (if available) by January 4, 2022.
Id. §1910.501(m)(2)(ii). The United States Court of Appeals for the Fifth Circuit stayed the
enforcement of the vaccinate-or-test mandate. BST Holdings, LLC v. Occupational Safety
& Health Admin., 17 F.4th 604 (5th Cir. 2021). After a multi-circuit lottery held pursuant to
28 U.S.C. 8 2112(a)(3), this court obtained jurisdiction over all petitions challenging the mandate
filed throughout the country. OSHA has now moved to dissolve the stay entered by the Fifth

Circuit.2
1.
A. Likelihood of Success on the Merits

In this case, a multitude of petitioners—individuals, businesses, labor unions, and state
governments—have levied serious, and varied, charges against the mandate’s legality. They say,
for example, that the mandate violates the nondelegation doctrine, the Commerce Clause, and
substantive due process; some say that it violates their constitutionally protected religious
liberties and the Religious Freedom Restoration Act of 1993. To lift the stay entirely, we would
have to conclude that not one of these challenges is likely to succeed. A tall task. To keep the
stay, however, there is no need to resolve each of these questions; the stay should remain if we
conclude that petitioners are likely to succeed on just one ground. In my view, the petitioners
have cleared this much lower bar on even the narrowest ground presented here: The Secretary of
Labor lacks statutory authority to issue the mandate. So the most important factor supporting the
stay is satisfied. See Tiger Lily, LLC v. U.S. Dep’t of Hous. & Urb. Dev., 992 F.3d 518, 524 (6th
Cir. 2021).

2petitioners moved for initial en banc hearing, which this court denied. In re MCP No. 165, No. 21-7000,
2021 WL 5914024, at *1 (6th Cir. Dec. 15, 2021). | would have granted the petitions regardless of the merits of the
case. Given the unique nature of these consolidated proceedings, | thought it preferable to enlist the talents of all
sixteen active judges. This panel agreed that the work of the en banc court was separate from the work of this panel
and that the orders and opinions from each should issue as soon as they were ready.
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1. Statutory Authority

OSHA cannot act without a source of authority. The ordinary way to bring about a rule
affecting the people’s health and safety is for a state legislature, or sometimes Congress, to pass
one into law. Because the legislature “wields the formidable power of ‘prescrib[ing] the rules by

299

which the duties and rights of every citizen are to be regulated,’” it is, by design, the branch of
government “most responsive to the will of the people.” Tiger Lily, LLC v. U.S. Dep’t of
Housing & Urb. Dev., 5 F.4th 666, 674 (6th Cir. 2021) (Thapar, J., concurring) (quoting The

Federalist No. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed., 1961)).

But there is a workaround. “In the modern administrative state, many ‘laws’ emanate not
from Congress but from administrative agencies, inasmuch as Congress has seen fit to vest broad
rulemaking power in the executive branch.” Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 951
(D.C. Cir. 1987) (Starr, J., concurring in part and dissenting in part). To preserve at least a
modicum of democratic protections, Congress created the notice-and-comment requirements of
the Administrative Procedure Act (APA), which provide public notice of a proposed rule and an
opportunity for the public to express its concerns. 1d. Whether successful or not, the aim is to
ensure “that agency ‘rules’ are also carefully crafted (with democratic values served by public

participation) and developed only after assessment of relevant considerations.” 1d.

Consistent with this scheme, Congress delegated to OSHA the authority to promulgate
“occupational safety or health standard[s]” that are “reasonably necessary or appropriate” to
address a “significant risk” of harm in the workplace. See Indus. Union Dep’t, AFL-CIO v. Am.
Petroleum Inst., 448 U.S. 607, 642-43 (1980); 29 U.S.C. 88 652(8), 655(b). Those standards
must go through a notice-and-comment procedure. 29 U.S.C. § 655(b) (prescribing procedures
similar to those of the APA).

This case, though, involves yet a more truncated process. Congress understood that
emergencies might arise, and so it provided the Secretary with authority to bypass the public and
the deliberative process, and to issue emergency temporary standards that “take immediate effect

upon publication” and remain effective for six months. Id. § 655(c)(1), (c)(3). Because this is
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such a departure from the ordinary processes, federal courts have recognized this authority as the
“most dramatic weapon in [OSHA’s] enforcement arsenal.” Asbestos Info. Ass’n/N. Am. v.
Occupational Safety & Health Admin., 727 F.2d 415, 426 (5th Cir. 1984). It is an
“[e]xtraordinary power” that “should be delicately exercised, and only in those emergency
situations which require it.” Fla. Peach Growers Ass’n, Inc. v. Dep’t of Lab., 489 F.2d 120,
129-30 (5th Cir. 1974); see also Pub. Citizen Health Rsch. Grp. v. Auchter, 702 F.2d 1150, 1155
(D.C. Cir. 1983) (“[E]Jmergency standards are to be used only in limited situations” and “only as

an unusual response to exceptional circumstances.” (quotation marks omitted)).

Perhaps wary of misusing such immense authority, OSHA has rarely invoked it. The
agency has issued only ten previous emergency standards in the half-century that it has held that
power. Six of those were challenged in court; five were struck down. BST Holdings, 17 F.4th at
609.

Congress too was wary of conferring this authority, “repeatedly express[ing] its concern
about allowing the Secretary to have too much power” in this area. Indus. Union, 448 U.S. at
651. Accordingly, Congress “narrowly circumscribed” the Secretary’s ability to use this
considerable tool. Id. Before the Secretary may issue an emergency standard, he must
“determine[] (A) that employees are exposed to grave danger from exposure to substances or
agents determined to be toxic or physically harmful or from new hazards, and (B) that such
emergency standard is necessary to protect employees from such danger.”® 29 U.S.C § 655(c)(1)
(emphases added).

So the Secretary’s emergency authority extends no further than to issue temporary
standards that are (1) necessary to protect employees from (2) grave danger. And because the
Secretary’s authority is to set ‘“occupational safety and health standards,” governing

“employment and places of employment,” the danger to be regulated must come from

3] assume here that the virus that causes COVID-19 constitutes a “substance[] or agent[] determined to be
toxic or physically harmful” or a “new hazard,” within the meaning of § 655(c)(1). Even if so, OSHA lacked
authority to issue the rule.
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(3) “exposure” in the workplace. 29 U.S.C. 88 652(8), 655(c)(1); Indus. Union, 448 U.S. at 612.
| doubt the Secretary has met this test.

a. Necessary

The Secretary has not made the appropriate finding of necessity. An emergency standard
must be “necessary to protect employees from [grave] danger.” 29 U.S.C. § 655(c)(1).
“Necessary,” in the legal vernacular, is a tailoring word. It asks how closely, or how loosely, a
regulatory solution must fit a particular problem. Sometimes “necessary” means simply
“useful.” Necessary, Black’s Law Dictionary (5th ed. 1979). In those instances, the government
may impose solutions that it thinks might help the problem, even if it ends up regulating a good
deal more than it really needs to. At other times, though, “necessary” means “indispensable.”
American Heritage Dictionary of the English Language 877 (1976). Then, the government must
stitch together its solution with more precision, regulating only as much as is critical to its
mission. Every American law student will be familiar with these dueling meanings of
“necessary,” prominently displayed in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).

There, as here, the choice between meanings is revealed by context.

Consider first the textual differences between a permanent OSHA standard and an
emergency one. A permanent standard, issued after public notice and comment, need be only
“reasonably necessary or appropriate” to address the problem at hand. 29 U.S.C. § 652(8); see
Indus. Union, 448 U.S. at 642-43. But when conferring emergency authority on the Secretary,
Congress shaved that down to “necessary.” An emergency measure must, therefore, be more
than “reasonably” needful; it must be closer to “indispensable.” Cf. McCulloch, 17 U.S. (4
Wheat.) at 413-15. And then consider context. The Supreme Court has already said that
Congress “narrowly circumscribed” the Secretary’s authority to issue emergency Standards.
Indus. Union, 448 U.S. at 651 & n.59. It follows that, in this context especially, “necessary”
must be read as a word of limitation, not enlargement. Cf. McCulloch, 17 U.S. (4 Wheat.) at
420.



Case: 4:21-cv-01300-DDN Doc. #: 35-1 Filed: 12/20/21 Page: 46 of 58 PagelD #: 1139

Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & Page 45
Health Admin. Rule on COVID-19 Vaccination
and Testing, 86 Fed. Reg. 61402

The majority opinion initially agrees with this statutory construction point. It notes that
an emergency standard must be more than “reasonably necessary”; it must be “essential.” Maj.
Op. at 25. But then that word, and the concept, disappear from the analysis. What starts as a
demand for an “essential” solution, quickly turns into acceptance of any ‘“effective” or
“meaningful[]” remedy, id. at 26-30; and later, acquiescence to a solution with a mere
“reasonable” “relationship” to the problem, id. at 30. The majority opinion never explains why

“necessary’” undergoes such a metamorphosis.

While the majority opinion starts with the right read on the statute, the Secretary seems to
have missed this point altogether. He made no finding that the emergency rule is “necessary” in

any sense even approaching “indispensable.” We cannot uphold a rule based on a finding the

agency never made. S.E.C. v. Chenery Corp., 318 U.S. 80, 87 (1943).

What the Secretary did say is that the agency’s existing regulatory tools and “non-
mandatory guidance” were insufficient. 86 Fed. Reg. at 61,440, 61,444. In other words, OSHA
believed there was a problem to be solved. But the statute requires OSHA to find that the
solution it actually picked—the nationwide vaccinate-or-test mandate—was “necessary” to solve
the problem.* See 29 U.S.C § 655(c)(1); see also Asbestos Info., 727 F.2d at 426-27 (OSHA
failed to show that an emergency standard was “necessary” when other means were available “to
achieve the projected benefits.”). OSHA never makes that case. Like the majority opinion, the
Secretary focused on explaining why his solution will be effective. 86 Fed. Reg. at 61,434-39.
But that is not enough. Many over-broad solutions might work; but they would not be a

“necessary,” or “indispensable,” means of curing the ill.

“The statute requires the Secretary to find that “such” emergency standard is necessary. 29 U.S.C.
8 655(c)(1). In other words, he must find that this solution—the vaccinate-or-test mandate—is indispensable. The
majority opinion suggests that the Secretary’s duty would be fulfilled if he found simply that “an” emergency
standard (whatever its content) is necessary. Maj. Op. at 6; id. at 26 (citing Asbestos Info., 727 F.2d at 427). That
reading is inconsistent with the statutory text.

To the extent that the majority reads my opinion to say that an emergency standard must remove the grave
danger from the workplace entirely, that is a misread. 1 do not read “necessary” to require total elimination of the
harm.
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To illustrate (without intending to trivialize) OSHA’s task, consider the danger from fire
in a workplace: a pizzeria. One way to protect the workers would be to require all employees to
wear oven mitts all the time—when taking phone orders, making deliveries, or pulling a pizza
from the flames. That would be effective—no one would be burned—but no one could think
such an approach necessary. What OSHA’s rule says is that vaccines or tests for nearly the
whole American workforce will solve the problem; it does not explain why that solution is

necessary.

Bedrock principles of administrative law also support this point. It is a “quintessential
aspect[] of reasoned decisionmaking” that an agency explore “common and known or otherwise
reasonable options” and “explain any decision to reject” them. Int’l Ladies’ Garment Workers’
Union v. Donovan, 722 F.2d 795, 818 (D.C. Cir. 1983); see also Dist. Hosp. Partners, LP v.
Burwell, 786 F.3d 46, 58-59 (D.C. Cir. 2015) (holding an agency action arbitrary and capricious
for failing to explain inconsistencies in the agency’s own data when the data revealed a
“significant and viable and obvious” alternative that the agency failed to consider (quoting Nat’l
Shooting Sports Found., Inc. v. Jones, 716 F.3d 200, 215, 405 (D.C. Cir. 2013)). Emergency
decisionmaking may lessen, but does not relieve, the agency of this basic responsibility. While a
temporary measure may require “further refinement in the subsequent permanent standard,” the
agency should “not overlook those obvious distinctions . . . that make certain regulations that are
appropriate in one category of cases entirely unnecessary in another.” Dry Color Mfrs.” Ass’n v.
Dep’t of Lab., 486 F.2d 98, 105 (3d Cir. 1973); see also id. at 107 (Emergency standard must

explain “the alternative kinds of regulations considered by OSHA.”).

OSHA'’s mandate applies, in undifferentiated fashion, to a vast swath of Americans: 84
million workers, 26 million unvaccinated, with varying levels of exposure and risk. 86 Fed. Reg.
at 61,424. The burden is on “the agency to articulate rationally why the rule should apply to a
large and diverse class.” United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d
Cir. 1977). The agency does not do so.

And it is easy to envision more tailored solutions OSHA could have explored. It might,

for example, have considered a standard aimed at the most vulnerable workers; or an exemption
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for the least. The government’s own data show that unvaccinated workers between the ages of
18 and 29 bear a risk roughly equivalent to vaccinated persons between 50 and 64. See Ctr. for
Disease Control, Rates of COVID-19 Cases and Deaths by Vaccination Status (last visited Dec.
16, 2021), https://covid.cdc.gov/covid-data-tracker/#rates-by-vaccine-status;
https://perma.cc/8SU2-SVLZ. Or it might have considered a standard aimed at specific
industries or types of workplaces with the greatest risk of COVID-19 exposure. Congress told
the Secretary to “give due regard” to the need for standards “for particular industries” and types
of “workplaces or work environments.” 29 U.S.C. § 655(g). And OSHA acknowledges that
death rates are higher in “[c]ertain occupational sectors,” 86 Fed. Reg. at 61,415; yet its rule
never considers what results would obtain from targeting those sectors alone. Would these, or

other alternatives, have achieved similar results? We do not know because OSHA did not ask.

OSHA counters that given the COVID-19 emergency, rough-cut mandates are the best it
can do. | see two problems with OSHA’s assertion. First, even an emergency standard must
consider “obvious distinctions” among those it regulates. Dry Color, 486 F.2d at 105. Here,
there are many, none reflected in the emergency rule. Second, the agency’s claim of emergency
rings hollow. It waited nearly two years since the beginning of the pandemic and nearly one year
since vaccines became available to the public to issue its vaccinate-or-test mandate. The agency

does not explain why, in that time, it could not have explored more finely tuned approaches.

The majority opinion contends that to require more of OSHA would contradict the point
of an emergency standard. But it offers no support for this proposition. It cannot be found in the
text of § 655 itself. Indeed, as discussed, the only distinction apparent from the statutory text is
that emergency standards should be more tailored to the problem, not less. The majority cites
Industrial Union for the proposition that “OSHA may lean ‘on the side of overprotection rather
than underprotection” when promulgating an ETS.” Maj. Op. at 28 (quoting Indus. Union,
448 U.S. at 656). But that case did not review an emergency standard, and in any event, the
quoted language refers to “us[ing] conservative assumptions in interpreting the data” underlying
a risk assessment. Indus. Union, 448 U.S. at 656. It says nothing about excusing OSHA from

considering alternative means. Perhaps, instead, the majority relies on a bit of intuition;
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circumstances demanding swift action often produce a less measured response. That may be
true, but only so far as it goes. Surely, when an agency fails to treat a situation as an emergency,
we should refuse to afford it any extra bit of deference, regardless of what label it attaches. See
Fla. Peach Growers, 489 F.2d at 130-31 (addressing exposure to pesticides that had been used
for years was not an emergency). Here, OSHA waited well over a year to respond to, in the
agency’s words, “the biggest threat to employees in OSHA’s more than 50-year history.”
86 Fed. Reg. at 61,424. To be sure, the agency may have had reasons for its wait-and-see
approach—hoping individuals would vaccinate voluntarily, for example. Id. at 61,431-32. But
that is beside the point. What matters is that the agency had plenty of time to consider and
develop more tailored responses, belying any notion that its blunt approach is merely the

expected product of an unexpected emergency.

Having failed to explore whether other feasible alternatives would have allowed him to
tackle the problem, the Secretary cannot show that his solution is “necessary”; nor is he able to
survive the requirements of “hard look” review. See Asbestos Info., 727 F.2d at 421 (When
reviewing an emergency standard, we must “take a ‘harder look’ . . . than we would if we were
reviewing the action under the more deferential arbitrary and capricious standard applicable to

agencies governed by the [APA].”).
b. Grave Danger in the Workplace

This case can be resolved on the ground that the Secretary is unlikely to be able to show
that the mandate was necessary. But there are also significant concerns with OSHA’s
determination that all unvaccinated employees face grave danger from exposure to the virus in
the workplace. 29 U.S.C. § 655(c)(1).

Grave danger. “Grave danger” comprises two meanings. First, severity: A “grave
danger” is a risk of “incurable, permanent, or fatal consequences to workers.” Fla. Peach
Growers, 489 F.2d at 132. The agency determined that symptomatic cases of COVID-19 can
cause such consequences, 86 Fed. Reg. at 61,408, and no one seriously questions that finding.

But the statutory concept of “danger,” or risk, also carries a second connotation—the likelihood
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of its occurrence. See Asbestos Info., 727 F.2d at 424 (noting “gravity” includes “the number of
workers likely to suffer [severe] consequences”); Fla. Peach Growers, 489 F.2d at 132
(measuring danger “relative to the mass of agricultural workers in contact with treated foliage”).
| question whether the Secretary has made this second showing—that all covered employees
have a high risk both of contracting COVID-19 and suffering severe consequences from it.

The agency must provide substantial evidence supporting the risk it has identified and
give reasons for the conclusions it has drawn. Asbestos Info., 727 F.2d at 421; see also Dry
Color, 486 F.2d at 105-06. Substantial evidence is that which “a reasonable mind might accept
as adequate to support a conclusion.” Asbestos Info., 727 F.2d at 421 (quoting Consol. Edison
Co. v. NLRB, 305 U.S. 197, 229 (1938)). Here, a quick look at the evidence raises an eyebrow.
OSHA has determined that no vaccinated worker is in “grave danger,” whereas all unvaccinated
workers are. 86 Fed. Reg. at 61,434, 61,419. But the government’s own data reveal that the
death rate for unvaccinated people between the ages of 18 and 29 is roughly equivalent to that of
vaccinated persons between 50 and 64. See Rates of COVID-19 Cases and Deaths by
Vaccination Status, supra, at 10.> So an unvaccinated 18-year-old bears the same risk as a
vaccinated 50-year-old. And yet, the 18-year-old is in grave danger, while the 50-year-old is not.

One of these conclusions must be wrong; either way is a problem for OSHA’s rule.

In the Workplace. OSHA'’s authority extends only so far as Congress provides. And
Congress has clearly marked the perimeter of OSHA’s authority: the workplace walls. See
29 U.S.C. § 651(a) (“work situations™); id. § 651(b) (“occupational safety and health standards™)
(“working conditions”); see also Steel Joint Inst. v. Occupational Safety & Health Admin.,
287 F.3d 1165, 1167 (D.C. Cir. 2002) (“[TlThe Act authorizes OSHA to regulate only the

employer’s conduct at the worksite.”).

The virus that causes COVID-19 is not, of course, uniquely a workplace condition. Its
potency lies in the fact that it exists everywhere an infected person may be—home, school, or

grocery store, to name a few. So how can OSHA regulate an employee’s exposure to it?

5Hospitalization rates corresponding to these age groups is not readily available from the CDC.
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OSHA answers that it has authority to protect employees from general types of hazards
that may occur both inside and outside of the workplace. It may, for example, protect employees
from the danger of workplace fire, even though every person in America has some risk of injury
by fire outside the workplace. See, e.g., 29 C.F.R. § 1910.157 (requiring fire extinguishers in the
workplace). Sure. But one’s exposure to fire may be easily differentiated by location, and
OSHA has heretofore respected that its regulatory authority extends no further than the
workplace walls. In Industrial Union, for example, the Court noted that although “[t]he entire
population of the United States is exposed to small quantities of benzene” in the air, OSHA
sought to regulate the increased risk of exposure to benzene only in the workplace. 448 U.S. at
615, 622-23. And the Fourth Circuit upheld OSHA’s Occupational Noise Exposure standard
because workers faced “sustained noise of great intensity” at work, which did not exist at those
levels outside the workplace. Forging Indus. Ass’n V. Sec’y of Lab., 773 F.2d 1436, 1442-44
(4th Cir. 1985) (en banc) (“The hazard is identified as sustained noise of great intensity-85 db
and above. Non-occupational noise of that intensity sustained over a period of eight hours each

day is hard to imagine.”).

Yet OSHA admits that it “cannot state with precision the total number of workers in our
nation who have contracted COVID-19 at work.” 86 Fed. Reg. at 61,424. And it has not
identified any particular rate or risk of workplace exposure to COVID-19. So instead OSHA
determined that each of the 26 million unvaccinated workers are “in grave danger” based on
“current mortality data show[ing] that unvaccinated people of working age have a 1 in 202
chance of dying when they contract COVID-19.” Id. 1 can find no example of a court accepting
generalized statistics like these, totally untied to the workplace. Cf. Asbestos Info., 727 F.2d at
425-26. “The ‘grave danger’ and ‘necessity’ findings must be based on evidence of actual,
prevailing [workplace] conditions, i.e., current levels of employee exposure.” UAW v. Donovan,
590 F. Supp. 747, 751 (D.D.C. 1984).

The risk the Secretary calculated to support his “grave danger” finding was in no way
tied to any workplace. Instead, he calculated the risk of being a person “of working age” in

America. 86 Fed. Reg. at 61,424. Indeed, in OSHA’s eyes, the risk to an employee who starts a
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job today is no more “grave” than it was yesterday, before she entered the workforce; and,
should she quit tomorrow, it will remain the same. In other words, the Secretary did not
calculate the number of people who will contract COVID-19 at work; he calculated the number
of people who happen to work who would, in any event, contract COVID-19. That kind of risk
assessment is hard to justify as an “occupational safety and health standard[].” 29 U.S.C.
8 651(b)(3). And it is hard to square with Congress’s codified mission statement for the

Agency: to prevent “personal injuries and illnesses arising out of work situations.” 1d. § 651(a).

And what of the solution? Here, OSHA has ventured into entirely new territory. An
authority to protect “employees” from a “grave danger” encountered in the workplace, id. at
8 655(c)(1), is most naturally read to place a workplace boundary on the solution. Flame-
retardant clothing may be mandated at work, but not also at home. And that is true even if taking

such precautions at home would save many “employee” lives.

OSHA has never before acted otherwise. It has consistently regulated workplace hazards
with workplace solutions. See, e.g., 29 C.F.R 8 1926.96 (steel-toe boots); id. 8§ 1926.97
(electrical protective equipment); id. 8 1926.100 (hard hats); id. § 1926.101 (ear protective
devices); id. §1926.102 (eye and face protection); id. 8 1926.103 (respirators). Even its one
foray into vaccines was offered to, but not required of, employees who had been exposed to
Hepatitis B in the workplace. See, e.g., id. 81910.1030(f)(2)(i). Here, employers, not
employees, control any non-vaccine option in the first instance; and OSHA has been candid that
it has stacked the deck in favor of vaccination. 86 Fed. Reg. at 61,437. OSHA has alerted us to
no prior attempt on its part to mandate a solution that extends beyond the workplace walls—
much less a permanent and physically intrusive one, promulgated on an emergency basis,
without any chance for public participation. But that it is what OSHA has done here. A vaccine
may not be taken off when the workday ends; and its effects, unlike this rule, will not expire in

six months.

Accordingly, I question whether the Secretary can show that OSHA’s risk assessment
and solution are tied to its authority—to protect employees against grave danger in the

workplace.
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2. Major Questions Doctrine

If there were doubt, the major questions doctrine tells us how to respond. Congress must
“speak clearly if it wishes to assign to an agency decisions of vast ‘economic and political
significance.”” Util. Air Reg. Grp. v. EPA, 573 U.S. 302, 324 (2014) (quoting FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 160 (2000)). And we should be skeptical when an
agency suddenly discovers “in a long-extant statute an unheralded power to regulate a significant

portion of the American economy.” Id. (quotation marks omitted).

OSHA has never issued an emergency standard of this scope. Each of this rule’s few
predecessors addressed discrete problems in particular industries. See 48 Fed. Reg. 51,086,
51,087-93 (Nov. 4, 1983) (targeting workplaces where “asbestos is handled,” specifically
375,000 employees in manufacturing, construction, fabrication, brake repair, and shipbuilding);
43 Fed. Reg. 2,586, 2,593 (Jan. 17, 1978) (targeting acrylonitrile manufacturing, acrylic fiber
production, and similar activities with the “highest exposure” to acrylonitrile); 42 Fed. Reg.
45,536, 45,536 (Sept. 9, 1977) (targeting DBCP manufacturers, specifically 2,000 to 3,000
employees in a handful of companies); 42 Fed. Reg. 22,516, 22,517-22 (May 3, 1977) (targeting
150,000 employees in the chemical, printing, lithograph, rubber, paint, varnish, stain remover,
adhesive, and petroleum industries with high exposure to Benzene, but exempting retail gas
stations); 41 Fed. Reg. 24,272, 24,275 (June 15, 1976) (targeting 2,305 commercial divers);
39 Fed. Reg. 12,342, 12,343 (Apr. 5, 1974) (targeting vinyl chloride manufacturers, processers,
and storers); 38 Fed. Reg. 10,929, 10,929 (May 3, 1973) (targeting 14 carcinogens when
manufactured, processed, used, repackaged, released, or otherwise handled, as requested by oil,
chemical, and atomic workers); 38 Fed. Reg. 17,214, 17,216 (June 29, 1973) (targeting field
workers exposed to 12 pesticides, but limited to crops of apples, citrus, grapes, peaches, and
tobacco); 36 Fed. Reg. 23,207, 23,207 (Dec. 7, 1971) (targeting workplaces with extremely high
levels of asbestos). Most of those were challenged in court and only one of those survived. Now
the Secretary claims authority to impose a vaccinate-or-test mandate across “all industries” on
84 million Americans (26 million unvaccinated) in response to a global pandemic that has been

raging for nearly two years. 86 Fed. Reg. at 61,424. But no congressional grant of authority
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does what the Supreme Court requires in such circumstances: speak with “exceedingly clear
language.” Ala. Ass’'n of Realtors, 141 S. Ct. at 2489.

The majority deems the major questions doctrine inapplicable, first because, in its eyes,
OSHA'’s authority to undertake a nationwide vaccine-0r-test mandate is “unambiguous.” Maj.
Op. at 16. It rests that conclusion primarily on the fact that OSHA has been regulating
workplace health and safety since 1970. But the major questions doctrine is not about the age of
the agency; and it is not only about the kind of power but also the scope or degree. Claiming that
it made no such error, the majority doubles down with examples of OSHA exercising power
similar in kind and calls that “scope.” But no matter how many times OSHA has regulated
discrete illnesses in particular workspaces, this emergency rule remains a massive expansion of
the scope of its authority. In Brown & Williamson, the FDA had been regulating “drugs” and
“devices” for 58 years. 529 U.S. at 125. And regulating nicotine seemed to fit in the FDA’s
wheelhouse. See id. at 127. Nonetheless, the Court denied the FDA’s authority to make “a
policy decision of such economic and political magnitude”—even one in the agency’s ken, and
even though tobacco was “perhaps the single most significant threat to public health in the

United States” at the time.® 1d. at 133, 161.

Just months ago, the Supreme Court rejected a similar attempt by a different agency to
take the pandemic into its own hands. See Ala. Ass’n of Realtors, 141 S. Ct. at 2486. The CDC
had imposed an eviction moratorium for any counties with high levels of COVID-19
transmission, citing its authority in the Public Health Act to make “such regulations as . . . are
necessary to prevent the introduction, transmission, or spread of communicable diseases from
foreign countries.” Id. at 2487. Deciding that a challenge to the moratorium was “virtually

certain to succeed on the merits,” the Court found that even if the provision could be read that

The majority thinks Brown & Williamson is distinguishable because there Congress had directly spoken
on the issue of tobacco, which was further evidence that the FDA had no such authority. See 529 U.S. at 137-39.
However, in Utility Air Regulatory Group, the Supreme Court reaffirmed the language in Brown & Williamson and
applied it even where Congress had been silent. See 573 U.S. at 307, 324 (finding that an EPA determination “that
its motor-vehicle greenhouse-gas regulations automatically triggered permitting requirements” was an “enormous
and transformative expansion” in authority that triggered Brown & Williamson). Utility Air Regulatory Group is yet
another example of the Supreme Court applying the major questions doctrine to a regulation similar in kind but with
an increased scope.
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way, “the sheer scope of the CDC’s claimed authority” belied the government’s interpretation.

Id. at 2489.

The majority gives short shrift to this very recent precedent, calling the major questions
doctrine a “seldom-used . . . exception to Chevron deference.” Maj. Op. at 14. It is hard to see
how that can be right when Alabama Association of Realtors just applied the doctrine and
Chevron made no appearance in the case. The majority protests that the doctrine is “hardly a
model of clarity” and that “economic and political significance” is undefined. Id. Maybe so.
Yet it is hard to think of a more apt comparison than the one the Supreme Court just gave us to
follow. Finding it to be a power of “vast economic and political significance,” the Court
emphasized that the CDC’s moratorium covered “80% of the country, including between 6 and
17 million tenants,” all to “combat[] the spread of COVID-19.” Ala. Ass’n of Realtors, 141 S.
Ct. at 2489-90. OSHA'’s rule covers two-thirds of the private sector, including 84 million
workers (26 million unvaccinated), also to combat COVID-19. 86 Fed. Reg. at 61,424-41. If it
is not clear on its face that OSHA’s vaccinate-or-test mandate covering most of the country is

significant, then Alabama Association of Realtors tells us it is.

Finally, the majority tries to escape the doctrine by claiming that the Secretary’s authority
is carefully circumscribed by the requirements in 8 655 that the rule be “necessary” to combat a
“grave danger,” and that OSHA has “honored those parameters” by using its power infrequently.
Maj. Op. at 16. Two short responses are in order. One, the provision in Alabama Association of
Realtors was similarly circumscribed; the CDC could act only when it was “necessary” to
prevent the “spread of communicable disease,” and it had “rarely ... invoked” its power.
141 S. Ct. at 2487. Two, the fact that § 655 “narrowly circumscribe[s]” OSHA’s authority,
Indus. Union, 448 U.S. at 651, and that its assertions of power in the past have been limited,

supports a restrictive reading, not an expansive one.

A last point bears mention. Congress may enlist the help of administrative agencies to
implement and enforce the laws, as it has done here. See Gundy v. United States, 139 S. Ct.
2116, 2123 (2019). But there are limits to how much Congress may delegate. See id. And the

greater the putative delegation of power, the less discretion an agency has when exercising it.
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See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 475 (2001) (“[TThe degree of agency
discretion that is acceptable varies according to the scope of the power congressionally

conferred.”).

Here, the Secretary asks for maximum authority and maximum discretion; he wants to
issue a rule of national import, covering two-thirds of American workers, and he wants to do it
without clear congressional authorization, without even public notice and comment, and with a
capacious understanding of necessity. Such a combination of authority and discretion is

unprecedented, and the Secretary is unlikely to show that he has been granted it.
B. Other Stay Factors

Petitioners have shown a likelihood of success on the merits of their challenge to the
emergency rule. That factor is the most important; but the other factors favor the stay as well.

Will petitioners be irreparably harmed absent a stay? Yes. Nken v. Holder, 556 U.S.
418, 434 (2009). Consider just two classes of petitioners. First, individuals. Without a stay,
they will be forced to decide whether to get vaccinated. In some cases, employers may permit
employees to undergo weekly testing and wear a mask. But some will fire those who are not
vaccinated, rather than deal with the recordkeeping hassles of the testing requirement. In those
instances, the individuals will be irreparably harmed, either by loss of livelihood or an
unwelcome vaccination. And even if given the choice by her employer, an individual petitioner
might reluctantly submit to vaccination, rather than incur a weekly hit to her finances and to her
time. And if it turns out she did so due to an invalid regulation, she will have been irreparably
harmed.

Second, businesses. The business petitioners say they will be harmed in various ways,
including unrecoverable compliance costs and loss of employees amidst a labor shortage. For
example, one petitioner, Oberg Industries, says that it will incur more than “$22 million in lost
revenue per year,” and that the vaccinate-or-test mandate “will imperil Petitioner’s business
going forward given significant labor market shortages.” Docket Nos. 21-7000, 21-4112,

Motion for Emergency Stay at 2. Currently, the company has 21 open positions and, according
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to Oberg, “studies show that at least seven million affected workers report that they definitely
will not get the vaccine.” ld. The vaccinate-or-test mandate will exacerbate these shortages,
with Oberg estimating that it will lose “200 employees—approximately 30% of its existing
workforce.” Id. at 2-3. The papers before this court are filled with similar stories. There is no
question that if these harms occur, they will be irreparable.

OSHA responds that the administrative record it compiled does not support the alleged
severity of petitioners’ harms. Of course the record is silent as to petitioners’ concerns, given
that the emergency standard circumvents any public input. And while OSHA says its projected
costs are much lower than petitioners’, the projected costs are not de minimis, ranging from as
little as $2,000 to almost $900,000 per entity, with a combined projected cost of almost
$3 billion. 86 Fed. Reg. at 61,493.

Would the stay substantially injure OSHA and where does the public interest lie? Nken,
556 U.S. at 434. These two factors merge when the government is a party. Id. at 435. It is hard
to find harm to OSHA from delay, as it waited almost two years since the pandemic began, and
nearly a year after vaccines became publicly available, to issue the mandate. That is not to
mention the almost two-month delay between the President’s mandate announcement and the

issuance of the emergency standard.

As for the societal costs of the pandemic, few could dispute their size and scope.
To focus on just one, in many states, the healthcare system is being overrun and many healthcare
workers report both a physical and emotional toll from the relentless effort of caring for the sick
and dying. See Michigan’s Hospitals Near Breaking Point: ‘We Can’t Take Care of Our
Patientsas We  Need’, The Detroit News (last visited Dec. 15, 2021),
https://www.detroitnews.com/in-depth/news/nation/coronavirus/2021/12/15/michigan-hospitals-
crisis-health-care-workers-exhausted-covid-19-pandemic/6462036001/. The agency record in
this case contains substantial evidence that we could give them some rest if more of us rolled up
our sleeves. But the Secretary himself claims no authority to regulate for these ends. He cannot
even regulate for the sake of the vaccinated; they are not in “grave danger.” Instead, the mandate

is aimed directly at protecting the unvaccinated from their own choices. Vaccines are freely
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available, and unvaccinated people may choose to protect themselves at any time. And because
the Secretary likely lacks congressional authority to force them to protect themselves, the

remaining stay factors cannot tip the balance. See Tiger Lily, 992 F.3d at 524.

* * %

I would deny OSHA’s motion to dissolve the stay.
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HAMPSHIRE ATTORNEY GENERAL, Concord, New Hampshire, Matthew A. Sagsveen,
OFFICE OF THE NORTH DAKOTA ATTORNEY GENERAL, Bismarck, North Dakota, Ross
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Thomas M. Fisher, OFFICE OF THE INDIANA ATTORNEY GENERAL, Indianapolis,
Indiana, Thomas T. Hydrick, OFFICE OF THE SOUTH CAROLINA ATTORNEY GENERAL,
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Holyoak, OFFICE OF THE UTAH ATTORNEY GENERAL, Salt Lake City, Utah, Ryan
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Michael E. Toner, Thomas M. Johnson, Jr., Stephen J. Obermeier, Jeremy J. Broggi, Krystal B.
Swendsboe, WILEY REIN LLP, Washington, D.C., Jeffrey C. Mateer, Hiram S. Sasser IlI,
David J. Hacker, Jeremiah G. Dys, Lea E. Patterson, Keisha T. Russell, FIRST LIBERTY
INSTITUTE, Plano, Texas, Cathleen A. Martin, John A. Ruth, NEWMAN, COMLEY & RUTH,
P.C., Jefferson City, Missouri, Robert Henneke, Chance Weldon, TEXAS PUBLIC POLICY
FOUNDATION, Austin, Texas, Matthew J. Clark, ALABAMA CENTER FOR LAW AND
LIBERTY, Birmingham, Alabama, David A. Cortman, John J. Bursch, Matthew S. Bowman,
Frank H. Chang, ALLIANCE DEFENDING FREEDOM, Washington, D.C., Ryan L. Bangert,
Ryan J. Tucker, ALLIANCE DEFENDING FREEDOM, Scottsdale, Arizona, Richard J. Oparil,
ARNALL GOLDEN GREGORY LLP, Washington, D.C., Grant J. Guillot, GRANT GUILLOT,
LLC, Baton Rouge, Louisiana, Russell A. Newman, THE NEWMAN LAW FIRM, Brentwood,
Tennessee, Christopher Wiest, CHRIS WIEST, ATTORNEY AT LAW, PLLC, Crestview Hills,
Kentucky, James P. Sullivan, OFFICE OF THE GOVERNOR, Austin, Texas, Harmeet K.
Dhillon, Ronald D. Coleman, Mark P. Meuser, Michael A. Columbo, DHILLON LAW GROUP
INC., San Francisco, California, Robert Alt, THE BUCKEYE INSTITUTE, Columbus, Ohio,
Patrick Strawbridge, CONSOVOY MCCARTHY PLLC, Boston, Massachusetts, for Petitioners.
ON RESPONSE: Sarah E. Harrington, Michael S. Raab, Adam C. Jed, Brian J. Springer,
Martin Totaro, UNITED STATES DEPARTMENT OF JUSTICE, Washington, D.C., for
Respondents.

The En Banc Court of the Sixth Circuit Court of Appeals delivered an order. MOORE, J.
(pp- 4-5), delivered a separate opinion concurring in the denial of the petitions for initial hearing
en banc in which COLE, CLAY, WHITE, and DONALD, JJ., joined. SUTTON, C.J. (pp. 6-32),
in which KETHLEDGE, THAPAR, BUSH, LARSEN, NALBANDIAN, READLER, and
MURPHY, JJ., joined, and BUSH, J. (pp. 33-42), delivered separate opinions dissenting from
the denial of the petitions for initial hearing en banc.

ORDER

The court having received petitions for initial hearing en banc, and the petitions having
been circulated to all active judges of this court, and less than a majority of the active judges of

this court having voted in favor of initial hearing en banc,

IT IS ORDERED that the petitions be, and hereby are, DENIED.
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CONCURRING IN THE DENIAL OF INITIAL HEARING EN BANC

KAREN NELSON MOORE, Circuit Judge, concurring in the denial of initial hearing en
banc. This is an important case on an accelerated timeframe. And yet, many challengers
proposed initial hearing en banc, an “often unproductive, always inefficient process.” See Mitts
v. Bagley, 626 F.3d 366, 370 (6th Cir. 2010) (Sutton, J., concurring in denial of en banc review).
Because a three-judge panel of our court has already devoted significant time to this case, and
because initial hearing en banc would subvert our normal process and require the full court to

grapple with a sprawling record, I concur in the denial of initial hearing en banc.

Courts have repeatedly recognized that en banc hearing is an inefficient process. See
Mitts, supra; Hart v. Massanari, 266 F.3d 1155, 1172 & n.29 (9th Cir. 2001) (calling en banc
proceedings “unwieldy and time-consuming™) (internal quotation omitted); Bartlett ex rel.
Neumann v. Bowen, 824 F.2d 1240, 1243 (D.C. Cir. 1987) (Edwards, J., concurring in the denial
of rehearing en banc) (noting that en banc rehearing “substantially delays the case being
reheard”). This potential for delay “is magnified when there has been no prior panel
consideration of a case.” Belk v. Charlotte-Mecklenburg Bd. of Educ., 211 F.3d 853, 854 (4th

Cir. 2000) (Wilkinson, C.J., concurring in denial of initial hearing en banc).

This case shows the folly of initial hearing en banc. The massive docket and profusion of
briefs, as in an especially complex matter before a district court, require focused consideration by
a devoted panel. En banc hearing does indeed put “all hands on deck.” C.J. Sutton Dissent at
11. In a case as important, accelerated, and briefing-filled as this one, however, gathering all
hands on deck would have strained the resources of the sixteen active judges, requiring each of
us to review the voluminous record and the relevant underlying legal doctrines. What’s more, it
would have done so for no discernable purpose: the case already sits before three thoughtful,
independent judges on the panel who have spent the past weeks steeped in this matter.

We properly leave the matter in their hands.
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Our decisions “warrant the utmost respect when they are perceived by the public to have
been reached in the most regular and careful manner.” Belk, 211 F.3d at 856 (Wilkinson, C.J.,
concurring in denial of initial hearing en banc). | am relieved that this court adheres to those

standards of regularity and care today.
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DISSENTING FROM THE DENIAL OF INITIAL HEARING EN BANC

SUTTON, Chief Judge, dissenting from the denial of initial hearing en banc. When
much is sought from a statute, much must be shown. The Secretary of Labor asks a lot of the
Occupational Safety and Health Act. He claims authority to issue an emergency rule, scheduled
to go into effect on January 4, 2022, that will require roughly 80 million workers to become
vaccinated or face a weekly self-financed testing requirement and a daily masking requirement.
At the same time, he assumes authority to regulate an area—public health and safety—
traditionally regulated by the States. If valid, the rule would nullify all contrary state and local
regulations, as the power to regulate nationally is the power to preempt locally. Such broad
assertions of administrative power demand unmistakable legislative support. The federal courts
“expect Congress to speak clearly when authorizing an agency to exercise powers of ‘vast

b

economic and political significance’” and to use “exceedingly clear language if it wishes to
significantly alter the balance between federal and state power.” Ala. Ass’n of Realtors v. Dep’t

of Health & Hum. Servs., 141 S. Ct. 2485, 2489 (2021) (quotation omitted).

Congress did not “clearly” grant the Secretary of Labor authority to impose this
vaccinate-or-test mandate. First, as a threshold matter, the Occupational Safety and Health Act
gives the Secretary power to address only occupational health and safety risks. But it is by no
means clear that this authority extends to all hazards that might affect employees at some point
during the 16 hours of each weekday and the 48 hours of each weekend when they are not at
work, whether the hazard arises from a coronavirus of one sort or another, a virulent flu, traffic
safety, air pollution, vandalism, or some other risk to which people are equally exposed at work
and outside of work. It is one thing to tell a worker to don a mask at the start of a hazard-filled
shift and doff it at the end. It is quite another to tell a worker to vaccinate on the basis of a risk
that exists whether he is on the clock or off and that amounts to a medical procedure that cannot
be removed at the end of the shift. Confirming the point, the Secretary of Labor has never

imposed a vaccine mandate or for that matter a vaccinate-or-test mandate on American workers.
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The Act does not clearly give the Secretary power to regulate all health risks and all new health
hazards, largely through off-site medical procedures, so long as the individual goes to work and

may face the hazard in the course of the workday.

Second, even apart from the workplace-anchored scope of the Act, the Secretary of
Labor’s power to issue “emergency temporary standards” does not justify the first vaccinate-or-
test mandate in federal labor law history. This emergency power extends only to “necessary”
measures, namely measures indispensable or essential to address a “grave” danger in the
workplace. But this set of preconditions does not apply (1) when the key population group at
risk from COVID-19—the elderly—in the main no longer works, (2) when members of the
working-age population at risk—the unvaccinated—have chosen for themselves to accept the
risk and any risk is not grave for most individuals in the group, and (3) when the remaining
group—the vaccinated—does not face a grave risk by the Secretary’s own admission, even if
they work with unvaccinated individuals. Countless lesser and more focused measures were
available to the Secretary: targeting certain industries susceptible to high risk, focusing on
protections for workers most vulnerable to the virus, and varying any requirements to account for
the wide range of settings in which people work. A blunt national vaccine mandate for
80 million workers with little regard to the relevant employment circumstances—well-spaced or
not, together or apart, high risk individuals or not, indoors or mainly outdoors—was not
necessary under the Act, and Congress did not clearly say otherwise.

Third, the setting of these requirements—authority to set “emergency temporary
standards” without complying with the notice-and-comment process—confirms the narrowness

2

of this authority and its inapplicability here. Start with “emergency.” The Secretary does not
invoke this power based on a sudden revelation that the virus presents a serious health risk. How
could he? He relies on something else—the increased availability of vaccines. That
development, however, does not heighten health risks; it alleviates them—and it’s hardly a new
development anyway. What, moreover, is “temporary” about a vaccination? A reluctant or
coerced vaccination cannot be undone if the Secretary changes course during the notice-and-

comment process or if the proposed rule exceeds the Secretary’s authority. All of the Secretary’s
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emergency decrees to date, even the ones invalidated by the courts, have involved truly
temporary measures to protect workers from certain hazards at work until the notice-and-
comment process ends. Ready access to free vaccinations may not have quelled the pandemic as
quickly as the Secretary, or any of us, would like. But that reality does not justify, much less
justify clearly, a sudden invocation of an emergency medical power at roughly the two-year
anniversary of the pandemic merely because the Secretary determines that not enough Americans

are vaccinated.

For my part, the resolution of this conflict between existing law and the Secretary’s
proposed policy is not particularly hard. What makes the case difficult are the ongoing
challenges of the pandemic and the health-and-safety benefits of obtaining vaccinations. The
challenges presented by the pandemic are serious, no one can deny. The record confirms what
common experience shows—that the public has a strong interest in combating the spread” of a
virus that has prematurely ended over three-quarters of a million American lives. Ala. Ass’n of
Realtors, 141 S. Ct. at 2490. The record also shows the utility of vaccinations. The medical
studies to date show that vaccinated individuals face fewer risks of getting the virus and, for
those who still suffer breakthrough infections, fewer risks of serious symptoms or death. It is the
rare federal judge, indeed the rare employee in the third branch, | suspect, who has not gotten the

message.

But the issue here is not that simple. No matter the policy benefits of a well-intended
regulation, a court may not enforce it if the agency’s reach exceeds a statute’s grasp. Once
before, in the throes of another threat to the country, the executive branch claimed it needed to
seize control of the country’s steel mills as a “necessary” measure “to avert a national
catastrophe.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 582 (1952). But that
threat, like this one, did not permit the second branch to act without authorization from the first
branch. Id. at 588-89. As the Supreme Court recently explained in invalidating an eviction
moratorium promulgated by the Center for Disease Control, “our system does not permit
agencies to act unlawfully even in pursuit of desirable ends.” Ala. Ass’n of Realtors, 141 S. Ct.

at 2490. Shortcuts in furthering preferred policies, even urgent policies, rarely end well, and
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they always undermine, sometimes permanently, American vertical and horizontal separation of

powers, the true mettle of the U.S. Constitution, the true long-term guardian of liberty.

For these reasons and those elaborated below, the challengers are likely to prevail on the
merits when it comes to their petitions targeting the emergency rule. That reality together with
the other stay factors show that the emergency rule should remain stayed. Nken v. Holder,
556 U.S. 418, 434 (2009); Ala. Ass 'n of Realtors, 141 S. Ct. at 2490.

Congress passed the Occupational Safety and Health Act in 1970. Pub. L. No. 91-596,
84 Stat. 1590. With the Act, Congress created an agency to administer the statute—the
Occupational Safety and Health Administration, called OSHA for short—which sits within the
Department of Labor. From the outset, the Act was designed to ensure “safe and healthful
working conditions” for employees. 29 U.S.C. § 651(b). The Act empowers the Secretary of
Labor, through OSHA, to create health and safety regulations for workplaces across the country.
Id. § 655(b). Before such regulations go into effect, they must withstand a rigorous process. The
Secretary must provide notice of any proposed regulation and give 30 days for any affected
entity to submit data or offer comment about the costs, benefits, feasibility, legality, or any other
reason for rejecting, adopting, or modifying the proposed rule. 1d. § 655(b)(2). Those who
object to the rule may request a public hearing. Id. 8 655(b)(3). Within 60 days of the end of the
period for submitting comments or the completion of a requested hearing, the Secretary must
publish a rule or decide not to issue one. Id. § 655(b)(4). Still more process is called for if the
proposed rule involves, as this one allegedly does, “toxic materials or harmful physical agents,”
in which case its development must be “based upon research, demonstrations, experiments, and

such other information as may be appropriate.” Id. § 655(b)(5).

An exception exists. The Act allows the Secretary to create an “emergency temporary
standard” without undergoing all of these notice-and-comment requirements. Id. 8 655(c). To
allow an “emergency” regulation to go into immediate effect, the Secretary must show (1) that

“employees are exposed to grave danger from exposure to substances or agents determined to be
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toxic or physically harmful or from new hazards,” and (2) that the “emergency standard is

necessary to protect employees from such danger.” Id. 8 655(c)(1).

Since 1970, the Secretary of Labor has used these emergency powers infrequently—and
never to require a medical procedure. Over more than a half-century, the agency has used this
power just nine times before this year. BST Holdings, L.L.C. v. Occupational Safety & Health
Admin., 17 F.4th 604, 609 (5th Cir. 2021). Six of these standards were challenged in court. Id.
Just one was allowed to go into effect. 1d.; see also 79 Fed. Reg. 61,384, 61,419 (Oct. 10, 2014)
(noting that “OSHA has not successfully adopted an emergency temporary standard for over
thirty years”). In a more recent exercise of this power, which a court has not yet addressed, the
Secretary issued an emergency regulation in June 2021, which imposed requirements on the
healthcare industry to reduce transmission of COVID-19, mainly protective clothing and
physical distancing. 86 Fed. Reg. 32,376 (June 21, 2021). The emergency rule did not require

workers to get vaccinated or subject themselves to uncompensated weekly tests.

At issue is OSHA’s November 5 emergency standard, entitled “COVID-19 Vaccination
and Testing; Emergency Temporary Standard.” 86 Fed. Reg. 61,402 (Nov. 5, 2021). It applies
to employers with 100 or more employees, what comes to roughly 80 million employees
nationwide. Id. at 61,467. And it contains a narrow exemption for employees who “work][]

remotely 100 percent of the time” or who “perform their work exclusively outdoors.” Id. at

61,419, 61,467.

The emergency rule also applies to the 26 States in the country that administer their own
state OSHA Plans, which means that those States must enforce the vaccinate-or-test mandate
against any covered public employees and private businesses in their jurisdiction. 1d. at 61,462.
Although Congress did not require state and local governments to adhere to the Act, see
29 U.S.C. 88 652(5), 654(a)(2), it used its spending power to encourage States to accept federal
funding—up to 50% of the total cost of each state plan—in return for adopting an
OSHA-approved state plan, id. 8 672(g). Under the Act, state plans must be at least as effective
as the federal standards required by the Secretary. 1d. § 667(b), (c)(2).
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Under the emergency rule, the employer must verify “the vaccination status of each

29 ¢¢

employee,” “maintain a record of each employee’s vaccination status,” and “preserve acceptable
proof of vaccination.” 86 Fed. Reg. at 61,552. For employees who opt not to get vaccinated, the
employer must require a test every seven days, one that neither the Federal Government nor the
employers must pay for and one that the employees may not take without the supervision of an
authorized person. 1d. at 61,530, 61,532, 61,551, 61,553. Unvaccinated employees who do not
comply must be “removed from the workplace.” Id. at 61,532. Unvaccinated employees must
wear masks at work with few exceptions. Id. at 61,553. The testing and masking requirements
do not apply to vaccinated employees. 1d. Employers who violate the Act face penalties
imposed by OSHA: up to $13,653 for each violation and up to $136,532 for each willful

violation. 29 C.F.R. § 1903.15(d).

Several companies, organizations, individuals, and 27 States filed challenges to the
emergency rule, raising a variety of claims in the various courts of appeals. On November 12, in
one of those cases, the U.S. Court of Appeals for the Fifth Circuit stayed the vaccinate-or-test
mandate. BST Holdings, 17 F.4th at 619. After our circuit was selected to handle the petitions
for review on a consolidated basis, we received two sets of pertinent motions: a motion by the
Secretary of Labor to vacate the Fifth Circuit’s stay order, see 28 U.S.C. § 2112(a)(4), and

requests by various parties to grant initial hearing en banc.
.

A few words are in order about the en banc motions in front of us—requests by roughly
59 parties that the full Court hear this case at the outset. At one level, granting the motion makes
considerable sense. This is an extraordinary case, suitable for an extraordinary procedure.
Given the unusual setting of these consolidated cases—a statutory delegation of authority over
countless appeals to one regional court of appeals, 28 U.S.C. § 2112(a)—there is something to be
said for putting all hands on deck, particularly when it comes to handling the stay motion, which
could turn out to be the key decision point in all of these petitions for review. If the stay motion
is the main event in a case about the legitimacy of a six-month emergency rule that ends on May

5, 2022, little opportunity for traditional en banc review will exist at the back end of the case.



Case: 4:21-cv-01300-DDN Doc. #: 35-2 Filed: 12/20/21 Page: 13 of 43 PagelD #: 1164

Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & Page 12
Health Admin. Rule on COVID-19 Vaccination
and Testing, 86 Fed. Reg. 61402

All of this explains why we favor granting the motion. But at another level, it makes little
difference that our Court has divided 8-8 on whether to grant the en banc motion. We likely will
not be the final decisionmakers in this case, given the prospect of review by the U.S. Supreme
Court. And the existence of the en banc motion gives the judges of our Court the option to offer
their perspectives on the stay motion, in opinions concurring in the denial of initial hearing en

banc or dissenting from it.
Il.

In evaluating a stay motion, we ask four questions: Which side is likely to prevail on the
merits? What are the costs to the challengers of allowing the emergency rule to go into effect?
What are the costs to the Secretary of Labor and others of barring the emergency rule from going
into effect? What does the public interest favor? Nken, 556 U.S. at 434. In this instance, as in
many others, we focus primarily on the likelihood-of-success inquiry. See Ala. Ass’n of
Realtors, 141 S. Ct. at 2490.

V.

The challengers should prevail for two main reasons. A clear-statement rule applies to
this wide-ranging and unprecedented assertion of administrative power, and the Secretary of
Labor has failed to show that Congress clearly delegated this authority to him.

A

Today’s emergency rule is not an everyday exercise of federal power. The Secretary
claims authority to require 80 million Americans—in virtually every type of American business
there is—to obtain a COVID-19 vaccine or, in the alternative, to undertake a weekly COVID-19
test and wear a mask throughout each workday. Because the Federal Government pays for the
vaccine but not the weekly test, it is fair to say that the Secretary is prioritizing the vaccine
mandate over the test-and-mask mandate, if not coercing vaccinations. See 86 Fed. Reg. at
61,434 (acknowledging that the emergency rule “is designed to strongly encourage

vaccination”).  Further pressure on employees comes from other features of the rule:
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(1) Employers must provide time off for employees to get vaccinated and to recover from any
side effects, id. at 61,457, while the rule does not require them to do so for employees who must
undergo weekly tests, even if that requires considerable travel in rural areas, see id. at 61,484;
(2) the agency normally requires employers to compensate employees for occupational safety
gear and required testing but not in this instance, compare 29 C.F.R. § 1910.132(h), with 86 Fed.
Reg. at 61,407 & n.2; and (3) employers can escape many of the administrative burdens of
administering the rule if they require their employees to get vaccinated, 86 Fed. Reg. at 61,437.
Either way, whether treated as a vaccine mandate or a vaccinate-or-test mandate, the Secretary
must answer mandates of his own if he wishes to regulate large swaths of Americans with
respect to substantial public policy, medical, and economic matters customarily regulated by the
States.

In the first place, the federal courts “expect Congress to speak clearly when authorizing
an agency to exercise powers” over large numbers of Americans with respect to contested public
policy choices of vast significance. Ala. Ass’n of Realtors, 141 S. Ct. at 2489. Skeptical of
mismatches between invocations of power by agencies and the statutes that purport to delegate
that power, the federal courts require broad assertions of policymaking authority to be premised
on direct and specific congressional delegations of that power. Congress must “speak clearly if it
wishes to assign to an agency decisions of vast economic and political significance.” Util. Air
Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (quotation omitted); see Whitman v. Am. Trucking
Ass’ns, 531 U.S. 457, 468 (2001). What Justice Stevens said in 1980 in rejecting the “Benzene
rule,” designed by OSHA to protect American workers from cancer, applies with equal force to
today’s rule: “In the absence of a clear mandate in the Act, it is unreasonable to assume that
Congress intended to give the Secretary the unprecedented power over American industry that
would result from the Government’s view” of the statute. Indus. Union Dep’t, AFL-CIO v. Am.
Petroleum Inst.,, 448 U.S. 607, 645 (1980) (plurality opinion). Notably, OSHA initially
attempted to issue the Benzene Rule as an emergency rule, but it abandoned that approach in
favor of notice-and-comment rulemaking after the Fifth Circuit stayed the rule. 1d. at 623.
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A national vaccinate-or-test mandate likewise is unprecedented, whether with respect to
OSHA or any other federal agency, presumably because the intrusion on individual liberty is
serious and because, in OSHA’s case, the required medical procedures do not comfortably map
onto workplace-specific protective remedies. See Cong. Rsch. Serv., Mandatory Vaccinations:
Precedent and Current Laws 9 (May 21, 2014); see also 86 Fed. Reg. at 61,436. If OSHA
“claims to discover in a long-extant statute an unheralded power to regulate a significant portion
of the American economy,” it should not be surprised if courts “greet its announcement with a
measure of skepticism.” Util. Air Regul. Grp., 573 U.S. at 324 (quotation omitted). As with the
eviction moratorium created by the federal Center for Disease Control and invalidated by the
Supreme Court, today’s “claim of expansive authority” under this provision “is unprecedented.”
Ala. Ass’n of Realtors, 141 S. Ct. at 2489; see Tiger Lily, LLC v. U.S. Dep’t of Hous. & Urb.
Dev., 5 F.4th 666, 668 (6th Cir. 2021). If federal courts have been skeptical when a medically
based agency (the CDC) issues broad mandates with respect to housing, they should be equally
skeptical when a workplace agency (OSHA) issues broad mandates with respect to medical

procedures.

In the second place, the States, not the Federal Government, are the traditional source of
authority over safety, health, and public welfare. In the context of a vast attempt to assume these
police powers by the Federal Government, Congress must speak unequivocally. Whether it is
seizing authority to regulate “the landlord-tenant relationship,” Ala. Ass 'n of Realtors, 141 S. Ct.
at 2489, to regulate private property, U.S. Forest Serv. v. Cowpasture River Pres. Ass’n,
140 S. Ct. 1837, 1849-50 (2020), to enact run-of-the-mine criminal laws, Jones v. United States,
529 U.S. 848, 858 (2000), to enact out-of-the-ordinary criminal laws, Bond v. United States,
572 U.S. 844, 848 (2014), or to regulate the retirement age of state court judges, Gregory v.
Ashcroft, 501 U.S. 452, 460-61 (1991), Congress must “enact exceedingly clear language if it
wishes to significantly alter the balance between federal and state power,” Ala. Ass 'n of Realtors,
141 S. Ct. at 2489 (quotation omitted).

In applying this federalism clear-statement canon, it’s worth remembering that the only

Supreme Court cases that permitted a government to impose a vaccination mandate on
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individuals arose from the States, not the National Government. Jacobson v. Massachusetts,
197 U.S. 11 (1905); Zucht v. King, 260 U.S. 174 (1922). In upholding a vaccination requirement
against a substantive due process challenge, the U.S. Supreme Court reasoned that “[t]he safety
and the health of the people of [a state] are, in the first instance, for that [state] to guard and
protect” and “are matters that do not ordinarily concern the national government.” Jacobson,
197 U.S. at 38. It’s worth remembering that the power of a federal agency to regulate is the
power to preempt—to nullify the sovereign power of the States in the area—which explains why
27 States oppose the emergency rule. And it’s worth remembering that, if one casually accepts
congressional authority to regulate in this area, that recalibration of power comes with easy-to-
overlook risks. It would mean that another administration could destroy the trial-and-error
benefits of federalism in a different direction, say by adopting a federal law that banned state and
local governments from issuing all kinds of health-protective orders: stay-at-home orders, mask
mandates, vaccine mandates, and many other measures besides. The power to give with

preemptive national regulation includes the power to take away.
B.

In passing the Occupational Safety and Health Act, Congress did not clearly give the
Secretary authority to require workers to undertake a medical procedure like a vaccine or a
medical test, whether under his general authority to regulate “employees” in the workplace or

under his specific authority to issue “emergency temporary standards.”
1.

The Occupational Safety and Health Act covers only workplace-specific hazards and
permits only workplace-specific safety measures. As a threshold matter, the Act is designed to
protect “employees” from dangers that arise directly out of the workplace and addresses only
workplace conditions, as the title of the Act suggests (the “Occupational Safety and Health Act”)
and as the rest of the Act confirms. The language of the Act covers dangers arising out of work,
say a chemical used to make a plastic product or the heat generated at a steel foundry, not any

risk facing the country and every citizen in it. Any other approach would facilitate a
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breathtaking expansion of the Secretary of Labor’s power. Whatever the health and safety
challenges of today (air pollution, violent crime, obesity, a virulent flu, all manner of
communicable diseases) or tomorrow (the impact of using the internet on mental health), the
Secretary does not have emergency authority to regulate them all simply because most
Americans who face such endemic risks also have jobs and simply because they face those same
risks on the clock. By going to work each day, American workers do not transform these other
risks into “hazards” or “grave dangers” to which “employees are exposed.” The Secretary’s
authority to regulate workplace safety is simply too “indirect[]” to cover this nearly horizonless
assertion of power. Ala. Ass’n of Realtors, 141 S. Ct. at 2488.

A comparison between the Secretary’s emergency proposal (a vaccinate-0r-test mandate)
and the kinds of requirements he has previously imposed on various industries during the
pandemic (a mask mandate) illustrates the problem. Accept for now that, under some
circumstances and in some places, the Secretary could impose a mask mandate. That would be a
workplace requirement at least. It is one thing for the Secretary to require masks to minimize
dangers to which “employees are exposed” during the workday and at the workplace. It is quite
another to make an across-the-board judgment that the employee is “strongly encouraged”—
emphasis on strongly—to undertake a medical procedure (a vaccination) that cannot be undone

at the end of the workday.

Whether it’s the Act as a whole or the narrow exception for emergency rulemaking, they
both apply, in the words of the D.C. Circuit, only to dangers arising out of “work or work-related
activities,” Qil, Chem. & Atomic Workers Int’l Union v. Am. Cyanamid Co., 741 F.2d 444, 449
(D.C. Cir. 1984), not all hazards working people may face in their daily lives. That explains why
the D.C. Circuit found another medical procedure—the sterilization of women who otherwise
would encounter chemicals at work dangerous to the unborn—to be beyond the Act’s scope. Id.;
see also Steel Joist Inst. v. Occupational Safety & Health Admin., 287 F.3d 1165, 1167 (D.C.
Cir. 2002) (noting that “the Act authorizes OSHA to regulate only the employer’s conduct at the
worksite”). “[F]or coverage under the Act to be properly extended to a particular area,” seconds

the Eleventh Circuit, “the conditions to be regulated must fairly be considered working
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conditions, the safety and health hazards to be remedied occupational, and the injuries to be
avoided work-related.” Frank Diehl Farms v. Sec’y of Lab., 696 F.2d 1325, 1332 (11th Cir.
1983).

Other provisions of the Occupational Safety and Health Act reinforce the message. The

99 ¢¢

Act, it is true, refers to “hazards,” “substances,” and “agents,” terms that read in isolation might
suggest that the Secretary could regulate any hazardous substance or agent. But context
illuminates meaning. Throughout the Act, it speaks to hazards facing employees in work-
specific contexts and to occupational risks faced due to work:

e The Act’s preamble says it is designed “to assure ... safe and healthful

working conditions,” 29 U.S.C. § 651(b), and to avoid “personal injuries and
illnesses arising out of work situations,” id. § 651(a).

e A provision says that the Act applies “to employment performed in a
workplace” and “to working conditions of employees.” Id. § 653(a), (b).

e A provision tells the Secretary to make rules “for developing information
regarding the causes and prevention of occupational accidents and illnesses,”
id. 8657(c)(1), or “work-related deaths, injuries and illnesses,” id.
8 657(c)(2).

The agency’s regulations reflect this understanding too. In general, OSHA requires
employers to compensate employees for protective gear and tests needed for work safety.
29 C.F.R. §1910.132(h). An exception exists for costs that are not specific to the workplace, say
sunscreen or steel-reinforced boots. 1d. 8 1910.132(h)(2), (4)(iii). In this instance, the
Secretary’s decision not to require employers to pay for employees’ weekly COVID-19 tests
depletes his claim that this emergency rule arises from a work-focused, as opposed to society-
focused, imperative. See 86 Fed. Reg. at 61,437. The Secretary conceded that, while OSHA
usually requires employers to bear such costs “in order to remove barriers to employee
participation,” the agency has not done so here in order to “strongly encourage” vaccination. Id.
at 61,407.

OSHA also requires employers to give their employees and the agency access to
“relevant exposure and medical records” to identify, handle, and prevent “occupational disease.”

29 C.F.R. §1910.1020(a). The agency requires employers to keep records that “monitor[] the
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amount of a toxic substance or harmful physical agent to which the employee is or has been
exposed.” 1d. 8§ 1910.1020(e)(2)(i)(A)(1). But these exposure risks do not cover “situations
where the employer can demonstrate that the toxic substance or harmful physical agent is not
used, handled, stored, generated, or present in the workplace in any manner different from
typical non-occupational situations.” 1d. §1910.1020(c)(8). As still another example, the
agency has rules about occupational noise exposure, which require employers with affected
employees to administer a testing program that determines the employee’s hearing loss. Id.
8 1910.95(g). If the hearing loss is determined not to be “work related,” however, the employer
does not have to provide assistance. Id. 8 1910.95(g)(8). With respect to the recordkeeping
requirements, moreover, an employer “must consider an injury or illness to be work-related if an
event or exposure in the work environment either caused or contributed to the resulting condition
or significantly aggravated a pre-existing injury or illness.” Id. § 1904.5(a). In OSHA’s rules
concerning air contaminants, the rules center on the amount of an employee’s exposure to a

substance “during an 8-hour shift.” Id. § 1910.1000(a)—(c).

The agency in the past has understood its authority in this work-anchored way. An
examination of the nine “emergency temporary standards” promulgated before 2021, even the
five of six that were successfully challenged, reveals only regulations addressing exposures
solely because of, not in spite of or in addition to, the workplace. See 36 Fed. Reg. 23,207 (Dec.
7, 1971) (workplace protection from asbestos); 38 Fed. Reg. 17,214 (June 29, 1973) (workplace
protection from pesticides); 38 Fed. Reg. 10,929 (May 3, 1973) (workplace protection from
carcinogenic substances in “area[s] to which access is restricted and controlled by the
employer”); 39 Fed. Reg. 12,342 (Apr. 5, 1974) (workplace protection from vinyl chloride);
41 Fed. Reg. 24,272 (June 15, 1976) (workplace protections for diving operations, while noting
that “diving by persons engaged in recreational or sport diving or other diving not in an
employment context are beyond the jurisdiction of the Act”); 42 Fed. Reg. 22,516 (May 3, 1977)
(workplace protections from benzene); 42 Fed. Reg. 45,536 (Sept. 9, 1977) (workplace
protection from manufacturing pesticides); 43 Fed. Reg. 2586 (Jan. 17, 1978) (workplace
protection from acrylonitrile); 48 Fed. Reg. 51,086 (Nov. 4, 1983) (workplace protection from

asbestos).
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All in all, the Secretary might have authority to impose mandates of some sort on doctors
and nurses who treat COVID-19 patients or researchers who work with the underlying virus
given the workplace “exposure” risks caused by that work. And it might give the Secretary
authority to impose workday masking requirements in other settings vulnerable to COVID-19
exposures. But the emergency rule extends well beyond such workplace-specific hazards and

workplace-specific remedies.

Not only is it doubtful that Congress gave the Secretary of Labor clear authority to
impose this vaccinate-or-test mandate through the general provisions of the Act, but Congress
also failed to do so clearly under the provision for “emergency temporary standards.” In relevant
part, the provision for emergency rules says:

The Secretary shall provide, without regard to the requirements of chapter 5 of

Title 5, for an emergency temporary standard to take immediate effect upon

publication in the Federal Register if he determines (A) that employees are

exposed to grave danger from exposure to substances or agents determined to be

toxic or physically harmful or from new hazards, and (B) that such emergency
standard is necessary to protect employees from such danger.

29 U.S.C. § 655(c)(1).

The statute applies only to ‘“necessary” provisions that address “grave” workplace
dangers. The term ‘“necessary” has one of two meanings, either “useful” or
“indispensable”/“essential.” Black’s Law Dictionary 928 (5th ed. 1979); American Heritage
Dictionary of the English Language 877 (1975). Picking between the options might be difficult
if the word appeared alone. But it does not. It appears in the context of a provision dealing with
an “emergency” and “grave” danger. Understanding words, like filling in crossword puzzles,
works best by attending to context—what is nearby, what is known. Gutierrez v. Ada, 528 U.S.
250, 255 (2000). Once connected, the reference to “necessary” powers to address “grave”
dangers in an “emergency” clarifies that “necessary” has the narrower meaning. It refers only to
indispensable or essential measures, not to whatever the Secretary determines is useful or

beneficial.
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A comparison to the Secretary’s authority to impose permanent standards confirms this
reading. When he puts a rule through notice and comment, the standard need not be “necessary
to protect employees,” 29 U.S.C. § 655(c)(1), only “reasonably necessary or appropriate to
provide safe or healthful employment,” id. § 652(8); see id. § 655(b). An emergency measure
thus must be more than just appropriate; it must be indispensable or essential.

Turn to “grave” dangers, which refer to “serious” workplace dangers. Webster’s Ninth
New Collegiate Dictionary 534 (1984). Taken by itself, there is room for debate about the
meaning of a serious workplace danger, particularly one that the statute allows the Secretary to
“determine[]” himself. But the record in this case and the Secretary’s position in describing his
rulemaking narrow the range of debate. Whatever a grave or serious workplace danger might
mean in the abstract, the Secretary concedes that vaccinated individuals who get the virus do not
face that risk, even though they can contract it while going to work with unvaccinated
individuals. 86 Fed. Reg. at 61,434. Else, the Secretary would require vaccinated Americans to

work at home or stay home altogether.

This interpretation of the statute and the Secretary’s concession make it exceedingly
difficult to maintain under any standard of review that the emergency mandate is necessary or
indispensable to address a grave danger. One problem arises from a core tenet of administrative
law. The Secretary never considered this meaning of the statute—that it requires indispensable
or essential measures, not simply useful or beneficial ones—in proposing the emergency rule. It
is a staple of administrative law that federal courts may not uphold a rule on a ground never
addressed by the agency. SEC v. Chenery Corp., 318 U.S. 80, 87 (1943). The Secretary to date
has explained only why he thinks the vaccinate-or-test mandate is beneficial to protect workers
and society as a whole. He has not explained why it is the indispensable or essential way to
protect workers. We have no authority to uphold a rule as “necessary” when the Secretary has

not made that finding himself under the correct interpretation of the law. See 5 U.S.C. 8 706(2).

The other problem is that the Secretary cannot satisfy this interpretation of the statute.
Consider the many less intrusive, more tailored protective measures that address grave dangers

on the Secretary’s own terms. Just as the Secretary targeted the healthcare industry in June 2021
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with mask and other protective-gear requirements, he could do the same for industries that face
high spreading risks. The record does not show that full vaccination or weekly testing is
necessary on top of a tailored mask mandate. The Secretary could focus any requirements on the
workers most at risk—those over 65, those with pre-existing conditions most vulnerable to the
virus, those who have not already gotten the virus. The Secretary could create exemptions for
those least at risk, say cohorts from age 18 to 49, a population range that faces healthcare risks
from COVID-19 at roughly the same level as the Secretary’s own assessment of what is not a
grave risk, with some slightly above and some slightly below. See 86 Fed. Reg. at 61,434; Citr.
for Disease Control, Rates of COVID-19 Cases and Deaths by WVaccination Status,
https://covid.cdc.gov/covid-data-tracker/#rates-by-vaccine-status. Or the Secretary could impose
requirements that account for the many environments in which Americans work. Consider the
range of possibilities—from the two-person janitorial staff working the night shift, to the
consultant who comes into the office a few times a week, to the company that already requires
masks (but not weekly tests) and requires significant separation of workers protected by up-to-
date ventilation systems, to the firm that rotates workers between telework and in-person to
minimize contact. But that is not what the rule does. “Applying to 2 out of 3 private-sector
employees in America, in workplaces as diverse as the country itself, the Mandate fails to
consider what is perhaps the most salient fact of all: the ongoing threat of COVID-19 is more

dangerous to some employees than to other employees.” BST Holdings, 17 F.4th at 615.

In the face of the many less intrusive options available to the Secretary, the idea that a
national vaccinate-or-test mandate for 80 million workers is necessary is hard to maintain. And
that is true under any standard of review: fresh review of the language of the statute, substantial
evidence review, arbitrary or capricious review, or the “harder look” review due emergency
rules. Asbestos Info. Ass’'n v. Occupational Safety & Health Admin., 727 F.2d 415, 421 (5th Cir.
1984).

The statute covers only an ‘“‘emergency” and only “temporary” requirements. In
construing statutes, courts frequently look to the context in which they arise—here authority to

set “emergency temporary standards” that sidestep the notice-and-comment process. See, e.g.,
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Bond, 572 U.S. at 861-63; Johnson v. United States, 559 U.S. 133, 139-40 (2010). Whether one
looks to the Secretary’s strongly encouraged preference (vaccinate) or discouraged alternative
(test and wear a mask), it is difficult to understand how on November 5, 2021, an “emergency”
suddenly took hold requiring the imposition of a vaccinate-or-test mandate by January 4, 2022.
Start with the mask requirement. As the Secretary well knows, masks are not a new idea. They
have been a protective tool from the outset. Given the wide availability of this option since the
beginning, the view that this requirement counts as an “emergency”” measure, all at a time when

fewer people face lethal risks from COVID-19, sucks the concept dry of meaning.

Vaccines are newer, to be sure. But they hardly are a revelation. They have been readily
available since last spring, and they alleviate the health risks from the pandemic rather than make
them worse. Why now? Why above all immediately impose such a controversial mandate on 80
million workers without undergoing the give and take that comes with the notice-and-comment
process—and that usually leads to better rulemaking and always leads to more transparency
about the costs and benefits of any new rule for workers and companies. See Azar v. Allina
Health Servs., 139 S. Ct. 1804, 1816 (2019). The “more expansive” a rule’s reach, “the greater
the necessity for public comment.” Am. Fed’n of Gov’t Emps. v. Block, 655 F.2d 1153, 1156
(D.C. Cir. 1981).

How, moreover, is a vaccine “temporary”? That approach conveys considerable
insensitivity to those who, for reasons of their own, are reluctant to roll up their sleeves. By any

measure, a vaccine injection is not temporary.

Making the invocation of this emergency temporary power odder still is the nature of the
risks presented by COVID-19 today. It is not working men and women in the main who face the
most serious risks. It is older men and women, most of whom are retired and who no longer are
subject to the Secretary’s oversight. The key risks to individuals who do work and who remain
unvaccinated are to them, not to their vaccinated colleagues. Sure, there have been, and likely
will continue to be, breakthrough cases that infect vaccinated individuals, some no doubt
facilitated by unvaccinated individuals. But the Secretary agrees that this risk is not serious.

During the rulemaking process, he acknowledged that the risk to vaccinated employees of
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continuing to work with unvaccinated employees is “not” a “grave danger.” 86 Fed. Reg. at

61,434.

That leaves the Secretary with the burden of answering this question: Is it really an
emergency to protect retired individuals from a workplace they no longer visit, to protect
vaccinated working people from a risk the Secretary does not consider grave, and to protect
unvaccinated working people from themselves based on highly personal medical decisions?
That is a heavy lift, one that is highly unlikely to withstand any standard of review.

Equally unavailing is the Secretary’s other explanation for the emergency rule.
Education, public-health advocacy, and easy-to-obtain free vaccinations, he points out, have not
worked as well as or as quickly as the Federal Government hoped—Dbecause just 70% or so of
Americans have received one shot and just 60% or so of Americans are fully vaccinated. Ctr. for
Disease Control, COVID-19 Vaccinations in the United States, https://covid.cdc.gov/covid-data-
tracker/#vaccinations_vacc-total-admin-rate-total; see 86 Fed. Reg. at 61,431-32. The Secretary
projects that the “strongly encourage[d]” wvaccination option would lead an additional
22.7 million workers to get vaccinated, increasing the vaccination rate in the covered workforce
from 62% to 89%. 86 Fed. Reg. at 61,433, 61,472. These estimates as an initial matter lift the
veil on the Secretary’s understanding of the rule, revealing that he thinks it will operate much
more like a vaccine mandate than a vaccine option. Another problem lurks as well. In the
context of new viruses, new variants, and other challenges presented by communicable diseases,
there will always be a spectrum of medical developments and innovations, whether it is new
types of vaccinations, booster shots, medical treatments, or something else. That ongoing reality
does not give one national agency the option of labeling something an “emergency” in
perpetuity, immediately imposing a one-size-fits-all-companies solution on the country,
preempting all contrary approaches to the matter in our States and cities, and circumventing the
notice-and-comment process. “In case of emergency break glass” this is not—unless we wish to
sideline the notice-and-comment process and the trial-and-error benefits of American federalism
with respect to every future medical innovation concerning COVID-19 for this federal agency

and other ones too.
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One last point on this score. The statute gives the Secretary authority to issue an
emergency rule only for six months. 29 U.S.C. § 655(c)(2)—(3). It does not mention any
authority to extend the rule for another six months. To our knowledge, the Secretary has never
used this narrow authority to extend an emergency rule for another six months. All of this
prompts a question: Does the Secretary expect to finish the notice-and-comment process with
respect to this uniquely important and uniquely wide-ranging rule by May 5, 2022, when the
emergency rule dissolves? That seems improbable. As our circuit has come to appreciate, this
rule affects a lot of industries and a lot of people. Consistent with that reality, the Secretary has
already granted one 45-day extension of time, extending the end of the public comment period
from December 6, 2021, to mid-January 2022. The six-month nature of the Secretary’s

emergency-rule authority highlights the unusual nature of its exercise today.

In view of this conclusion, we need not address several serious constitutional claims
raised by the challengers. Among others, there are at least these three that would need to be
addressed before the emergency rule could be enforced. One, does this regulation of non-
commercial inactivity—a requirement that the unvaccinated get shots or weekly tests—exceed
Congress’s Commerce Clause power? See Nat’l Fed. of Ind. Bus. v. Sebelius, 567 U.S. 519,
550-52 (2012); infra at 33 (Bush, J., dissenting); BST Holdings, 17 F.4th at 619 (Duncan, J.,
concurring). Two, if we accepted the Secretary’s sweeping reading of the Act—permitting him
to regulate any substance, whether unique to work or not, so long as the Secretary finds it
dangerous—would that amount to an unconstitutional delegation of power? See Gundy v. United
States, 139 S. Ct. 2116, 2123 (2019); id. at 2135-37 (Gorsuch, J., dissenting). Compare Indus.
Union Dep’t, 448 U.S. at 645 (plurality opinion) (avoiding this constitutional question by
construing the statute to narrow OSHA’s authority), with id. at 687 (Rehnquist, J., concurring in
the judgment) (finding an unconstitutional delegation because “[i]t is difficult to imagine a more
obvious example of Congress simply avoiding a choice which was both fundamental for
purposes of the statute and yet politically so divisive that the necessary decision or compromise
was difficult, if not impossible”). Three, does compelling faith-sensitive employers to
administer these mandates violate the Free Exercise Clause or the Religious Freedom Restoration

Act by interfering with their employment decisions or religious mission? See Burwell v. Hobby
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Lobby Stores, Inc., 573 U.S. 682, 719-20 (2014); Our Lady of Guadalupe Sch. v. Morrissey-
Berru, 140 S. Ct. 2049, 2060-61 (2020). Because our interpretation of the relevant statutes
avoids these constitutional claims and any others, we need not address them. See United States
v. Erpenbeck, 682 F.3d 472, 476 (6th Cir. 2012). By contrast, anyone who takes the view that
the Fifth Circuit’s stay should be lifted must come to grips with each of the statutory imperatives,

each of the clear statement requirements, and all of the constitutional claims.
C.

The Secretary insists that any ambiguity in the statute favors him, not the challengers. He
claims that uncertainty about the meaning of the statute allows him to construe the statute to
exercise more power, not less. Resp. Mot. to Dissolve Stay at 17; Chevron, U.S.A,, Inc. v. Nat.
Res. Def. Council, 467 U.S. 837, 843-44 (1984). But ambiguity for Chevron purposes comes at
the end of the interpretation process, not at the beginning. Id. at 843 n.9. The clear-statement
canons eliminate any power-enhancing uncertainty in the meaning of the statute. With
“significant constitutional and federalism questions raised” and a federalism-protecting
interpretation of the statute not clearly ruled out, we must accept that interpretation and “reject
the request for administrative deference.” Solid Waste Agency of N. Cook Cnty. v. U.S. Army
Corps of Eng'rs, 531 U.S. 159, 174 (2001).

A contrary approach leads to a characterization of administrative law under which
significant decisions of the U.S. Supreme Court were one emergency regulation, no notice, no
comment, away from oblivion, indeed from effectively being overruled. If the Secretary is right,
the federal office of civil rights suddenly could have construed the ambiguity in the ADEA to
cover state court judges. Cf. Gregory, 501 U.S. at 460-61. If true, the Department of the
Interior suddenly could have construed the ambiguity in the Mineral Leasing Act and National
Trails System Act to regulate all manner of private property. Cf. Cowpasture River Pres. Ass n,
140 S. Ct. at 1848-50. If true, the SEC suddenly could have construed the Securities and
Exchange Act to apply outside the United States. Cf. Morrison v. Nat’l Austl. Bank Ltd., 561
U.S. 247, 272-73 (2010). And so on. Chevron has no role to play in this case.



Case: 4:21-cv-01300-DDN Doc. #: 35-2 Filed: 12/20/21 Page: 27 of 43 PagelD #: 1178

Nos. 21-7000, et al. In re: MCP No. 165, Occupational Safety & Page 26
Health Admin. Rule on COVID-19 Vaccination
and Testing, 86 Fed. Reg. 61402

The Secretary counters that he is entitled to issue an emergency rule given new
knowledge about the dangers of COVID-19 and the increased risk of infection and transmission
due to the Delta variant. But the Delta variant has dominated our country’s COVID-19 statistics
since June. See 86 Fed. Reg. at 61,408-09. Even then, the Secretary found that vaccinated
workers do not face a “grave danger” from COVID-19, with or without the existence of Delta.
Id. at 61,434.

The Secretary emphasizes that he is regulating the workplace because the virus creates
risks for working men and women. But authority to regulate the workplace with protective gear
designed to handle on-the-job exposures to substances and tailored to the circumstances of that
job is one thing; authority to require medical procedures or tests for two-thirds of American
workers, no matter their work circumstances or individual risks, is quite another. This is
precisely the kind of broad assertion of administrative power that should be accompanied by
clear, direct, and channeled delegations by Congress. It is hard to think of a better example of

the need for a clear statement of congressional authority than this one.

The Secretary and some of his supporters claim that regulating infectious diseases
through vaccines is not as unusual as the challengers maintain, pointing to a bloodborne
pathogen regulation from 1991. See 29 C.F.R. 8 1910.1030. But that regulation shows what
works and what does not. The 1991 regulation required employers to make the hepatitis B
vaccine “available” to employees “who have occupational exposure” to bloodborne pathogens at
no cost to the employee and at a reasonable time and place. 1d. §1910.1030(f)(1)(i)—(ii).
Consider all of the differences between that regulation and this one. It narrowly targeted “health
care workers” for protection “from viruses, particularly those causing Hepatitis B and AIDS, that
can be transmitted in the blood of patients.” Am. Dental Ass’n v. Martin, 984 F.2d 823, 824 (7th
Cir. 1993). It did not regulate all American businesses, no matter the nature of the industry,
product, or service, so long as 100 employees or more work there. It was “[p]romulgated after a
protracted notice-and-comment rulemaking proceeding.” 1d. It did not sidestep that process.
And it appreciated the personal nature of the decision whether to get a vaccine—that a truly

voluntary program, in OSHA’s words, would “foster greater employee cooperation and trust in
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the system.” 56 Fed. Reg. 64,004, 64,155 (Dec. 6, 1991). It did not pressure or coerce
unvaccinated employees by imposing significant costs and burdens on them alone. Instead of
helping the Secretary’s cause, a comparison between the 1991 rule and the 2021 rule undermines
it.

The Secretary relatedly points to a different part of the statute to suggest that Congress
contemplated immunization when delegating its authority. In a section on “Research and
Related Activities,” Congress gives the Secretary of Health and Human Services authority to
establish programs to examine and test the workplace to “determin[e] the incidence of
occupational illnesses.” 29 U.S.C. § 669(a)(5). The authorization comes with this caveat:
“Nothing in this or any other provision of this chapter shall be deemed to authorize or require
medical examination, immunization, or treatment for those who object thereto on religious
grounds, except where such is necessary for the protection of the health or safety of others.” Id.
This argument tries to squeeze a lot of power out of a very small statutory tube. It involves a
single reference to immunizations, a reference that explains when they are prohibited. It comes
from a different part of the statute and concerns the Secretary of Health and Human Services, not
OSHA and not the Secretary of Labor. If this is a “clear statement” of congressional authority
that OSHA may impose a vaccinate-or-test mandate on the American workforce, we should call

it a “nearly silent” rule, not a “clear statement” rule.

What of the Secretary’s claim that he should not be second-guessed for applying the
emergency rule just to companies with 100 employees or more? The problem is not second-
guessing; it is matching the Secretary’s explanations for this emergency rule with its scope.
If the explanation for announcing an emergency rule is the “grave dangers” that American
workers face on the job from getting the virus, that risk applies to all companies in which
employees work together inside. Nor does it answer the point to say, as the Secretary does, that
he was concerned about imposing administrative burdens on smaller companies. Think of how
that argument would fare in another context. If the Secretary suddenly realized that exposure to

a new chemical created a “grave” danger of cancer, it is difficult to imagine that anyone would
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permit an emergency rule targeting the problem to apply only to companies with over 100

employees in order to save the other companies money.

What of a related reality—that federal agencies historically have been able to impose
drug tests on workers? But, again, those regulations illustrate the permitted and forbidden sides
of the line. The Department of Transportation, to be sure, may require employees in a few
industries—airlines, railroads, motor carriers, public transit—to take periodic drug tests given the
flat-line risks to the public of having impaired pilots, conductors, truckers, or bus drivers. See,
e.g., 49 U.S.C. 8845102(a)(1), 20140(b)(1)(A), 31306(b)(1)(A), 5331(b)(1)(A). But that
authority, specific to a few industries and clearly delegated by Congress, would not give the
Department of Transportation power to require American workers to take a drug test to end the
opioid crisis—even if such tests could save up to 100,000 lives a year.

This last question and answer largely take care of the next objection—that the emergency
rule is needed to deal with certain types of private employers that have been devastated by virus
break-outs. A good example, as the Secretary and many others point out, is the meatpacking
industry, where many of the largest spreading events initially occurred. Two responses. As with
the special risks facing the transportation industry, Congress and OSHA may wish to focus on
special risks facing healthcare workers and the workers in other high-risk industries. But that is
not what this rule does. The other response is to note that the industries most at risk happen to be
the ones most proactive in addressing the risks of the pandemic. How could an emergency rule
be necessary to protect meatpacking workers when, so far as the record shows, that industry has
obtained high vaccination rates on its own? See, e.g., Am. Pub. Health Ass’n et al. Amicus Br. at
16 (noting that more than 96% of Tyson Food’s 120,000 U.S. workers are vaccinated); 86 Fed.
Reg. at 61,435. Just as the Secretary must match his assertion of power with the statute, he must

match his exercise of power with explanations in the record that fit the bill.

What of the collective-action problem at the root of this assertion of power? Doesn’t the
agency have authority to deal with the external costs created by vaccination decisions—the cost
to others created by individuals who choose not to get vaccinated and the cost to society of
slowing down efforts to bring the virus to heel? See 86 Fed. Reg. at 61,539 (explaining that
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vaccination reduces the risks that workers “present to others given the reduced likelihood of
transmission”); id. at 61,520 (noting that “[c]urrent efforts to increase the proportion of the U.S.
population that is fully vaccinated against COVID-19 are critical to ending the COVID-19
pandemic”). But, as shown, the risk to vaccinated workers from unvaccinated workers is one
that the Secretary agrees is not a grave danger. No less significantly, it’s doubtful this federal
power sweeps this broadly given the vertical separation of powers embedded in our Constitution.
There is a Commerce Clause, yes. It gives Congress broad powers, to be sure. And it helps the
Federal Government to resolve some collective-action problems affecting interstate commerce,
no doubt. But through it all, it remains a Commerce Clause, not a collective-action clause—and
not a clause that grants the national government all of the police powers customarily associated

with state governments in order to fix any new societal challenge.

That the Constitution permits the Federal Government to resolve some collective-action
problems facing society but not all of them simply confirms that “there are two sides to today’s
story.” Tiger Lily, 5 F.4th at 675 (Thapar, J., concurring). On one side, yes, the Federal
Government has considerable authority to regulate and sometimes mandate what individuals may
do. But the other side reveals many libertarian guarantees of the U.S. Constitution, each
empowering individuals to resist national solutions to pedestrian and urgent policy problems
alike. Before we rush to lament the reality that American individualism may present obstacles to
quelling the pandemic as quickly as we would like, it’s worth keeping in mind that it is a national
trait that has done the country some good from time to time. Perhaps indeed Americans’
non-conformist ways have had something to do with American businesses bringing vaccines to
market more quickly than any vaccine in history and doing so more quickly than any other
country, collectivist or not, has been able to do. See Drew Armstrong, The World’s
Most Loathed Industry Gave Us a Vaccine in Record Time, Bloomberg Businessweek (Dec. 23,
2020), https://www.bloomberg.com/news/features/2020-12-23/covid-vaccine-how-big-pharma-
saved-the-world-in-2020; Jared S. Hopkins, How Pfizer Delivered a Covid Vaccine in
Record Time: Crazy Deadlines, a Pushy CEO, Wall St J. (Dec. 11,
2020), https://www.wsj.com/articles/how-pfizer-delivered-a-covid-vaccine-in-record-time-crazy-
deadlines-a-pushy-ce0-11607740483.
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What of the concern that the federal courts should take a low-impact approach to the
public policy exigencies created by a crisis like the pandemic? It is a fair question. But it
submits to fair answers. One is that, in the absence of a notice-and-comment process, the federal
courts are all that’s left. Who else, what else, is there to assess unfounded assertions of
emergency powers by a federal agency that will have irreversible consequences for American
workers and companies? The other answer is that overlooking rule-of-law limitations on federal
power usually increases—it does not ameliorate—the footprint of the federal courts. It is the rare
accretion of power to the President, Congress, or a federal agency that does not eventually take
the federal courts along for the ride.

V.

The other stay factors largely favor the challengers as well. Because OSHA’s authority
extends only to regulating the workplace, the equities embedded in the stay factors do not extend
to the costs to society of having unvaccinated Americans. They extend only to the risks to

workers and companies.

From the perspective of the challengers, there are serious irreversible costs if the
emergency rule is immediately allowed to go into effect. Start with employees. The vaccinate-
or-test mandate has costs for them that cannot be undone. Whether it is an irreversible
vaccination, uncompensated testing costs, or a lost job, the affected employees face considerable
jeopardy if the federal courts mistakenly allow this rule to go into effect. The same is true of
employers, whether one focuses on the estimated $3 billion in compliance costs or the
difficulties small companies (with just over 100 workers) will face in competing with smaller
companies who can attract workers disinterested in complying with the mandate. From the
perspective of the Secretary of Labor and other parties that support the emergency rule, the main
risk of staying the rule is to unvaccinated American workers. But as we near the two-year
anniversary of the pandemic, it is hard to see why American workers are not allowed to assess
the risk-benefit choice of this personal medical decision for themselves. Even if the mandate
would have ancillary benefits for Americans who come into contact with unvaccinated workers

outside the workday, that consideration is not OSHA’s to regulate. From the perspective of the
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public interest, it is both wise and beneficial to stick with historical norms—that the default rule
in agency rulemaking should be the notice-and-comment process, particularly when a rule
imposes highly consequential new regulations on American workers and companies and when
the agency has never invoked such a power before. A “lack of historical precedent” tends to be
the most “telling indication” that no authority exists. Free Enter. Fund v. Pub. Co. Acct.
Oversight Bd., 561 U.S. 477, 505 (2010) (quotation omitted).

All of this undermines the Secretary’s view that we should lift the stay issued by the Fifth
Circuit. But it leaves unmentioned one other part of the stay calculation—that the Secretary
estimated during the rulemaking process that the emergency rule would save 6,500 lives—a
point unmentioned until now because it is never easy for judges to deal with. In one sense, it is
far better to have the President, Congress, an authorized federal agency, or the States making
cost-benefit decisions when American lives are at stake. Who are we to say when an emergency
rule should go into effect if the rule would save lives? The only thing that prevents such a job

from being unbearable is to appreciate that not every such decision is for us to make.

In this instance, the first answer is that the Secretary has assumed a power he does not
have. Even though the CDC’s eviction moratorium was defended on the same ground—that it
would save thousands of lives—the Supreme Court refused to allow the agency to enforce it.
Ala. Ass’n of Realtors, 141 S. Ct. at 2490. So also when States defended stay-at-home orders
that restricted religious services on the ground that they would save lives. These orders, too,
were stayed. Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 69 (2020) (per curiam).
The second answer is that, once judges go beyond the modest task of determining whether
statutes permit agency action, these broader considerations become exceedingly complicated—
and well beyond our ken. Even the Secretary’s own actions illustrate this complexity, especially
if saving lives is the only consideration. Look back on the many times when a vaccinate-or-test
mandate was not pressed by the Secretary: not in June 2021, when he issued the protective-gear
orders with respect to the healthcare industry; not in September 2021, when he initiated this
rulemaking procedure; and not on November 5, 2021, when he announced this six-month rule

and said it would not go into effect until January 4, 2022. Consider too the many Americans still
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unprotected by this emergency rule: workers in companies with fewer than 100 employees and
all customers who visit any American retail store or business. But it would be no more fair to
criticize the Secretary of Labor on this ground than it would be to register a similar criticism
against the Fifth Circuit for staying the emergency rule. That takes us back to where we started:

The Secretary’s emergency rule likely exceeds his authority.

The Court should grant the petition for initial hearing en banc and leave the Fifth

Circuit’s stay of the emergency rule in place.
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DISSENTING FROM THE DENIAL OF INITIAL HEARING EN BANC

BUSH, Circuit Judge, dissenting from the denial of initial hearing en banc. This is a case
about the Occupational Safety and Health Administration, but it is really a case about power.
Specifically, it concerns the attempted exercise of a purported power—to impose a de facto
national vaccine mandate! upon some eighty-million Americans—that OSHA was never given
and that Congress likely could never have given to it. Chief Judge Sutton’s dissent ably explains
the former defect, and so | join it in full. | write separately to address the latter.

Whether it uses a clear statement or not, Congress likely has no authority under the
Commerce Clause to impose, much less to delegate the imposition of, a de facto national vaccine
mandate upon the American public. Such claimed authority runs contrary to the text and
structure of the Constitution and historical practice. The regulation of health and safety through
compulsory vaccination is a traditional prerogative of the states—not the domain of Congress
and certainly not fodder for the diktat of a federal administrative agency. Because we should
have granted initial hearing en banc to vindicate the correct understanding of the Constitution

and to cabin OSHA to its legitimate role, | respectfully dissent.
l.

This case has a veneer of complexity, so it is useful to start with some first principles of
constitutional adjudication. It may seem paradoxical that some of the most effusive guarantees
of liberty can be found in the bills of rights of some of the world’s most savage dictatorships.
See Antonin Scalia, Foreword: The Importance of Structure in Constitutional Interpretation,
83 N.D. L. Rev. 1417, 1418 (2008). Why do we seem to respect our bill of rights, at least in the
main, while other attempts have faltered the world over? The answer is structure. Id. Our
Framers understood that the true bulwark of liberty is not a “parchment guarantee[ ],” but the

diffusion of power both horizontally and vertically. Id. (quoting The Federalist No. 51, at 323

For a discussion of why I apply this label to OSHA’s standard, see infra pages 35-36.
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(James Madison) (Clinton Rossiter ed., 1961)); see also United States v. Morrison, 529 U.S. 598,
616 n.7 (2000) (“[T]he Framers crafted the federal system of Government so that the people’s

rights would be secured by the division of power.”).

James Madison called our constitutional structure a “double security” for “the rights of
the people.” The Federalist No. 51, supra, at 320 (James Madison). Power was first divided by
the Constitution “between two distinct governments”—federal and state. Id. And that power
was then “subdivided among distinct and separate departments”—Ilegislative, executive, and
judicial. Id. Thus, just as each government was “controlled by itself,” the federal and state
governments “would control each other.” Id. The “extensive portion of active sovereignty” the
Constitution left to the states would prevent our institutions from degenerating “into one
consolidated government” and would thereby check the resulting infringement on the people’s
liberty. The Federalist No. 45, supra, at 286-87 (James Madison); see also New York v. United
States, 505 U.S. 144, 181 (1992) (“State sovereignty is not just an end in itself: Rather,
federalism secures to citizens the liberties that derive from the diffusion of sovereign power.”

(cleaned up)).

The constitutional text bears out that original design. Congress inherited from the
Constitutional Convention no roving warrant to legislate on whatever matter it sees fit. Indeed,
the Framers directly rejected such sweeping authority. See 2 The Records of the Federal
Convention of 1787, at 21-27 (Max Farrand, ed. 1911). That was not because the idea lacked a
proponent—Gouverneur Morris took “the controversial position that the federal government
should possess the police power.” William Michael Treanor, The Case of the Dishonest
Scrivener: Gouverneur Morris and the Creation of the Federalist Constitution, 120 Mich. L.
Rev. 1, 28 (2021). But he was alone in that view. “No one else at the ... Convention argued
that the national government should have the ‘police” power.” 1d. at 29. Rather, Morris’s fellow
delegates spoke of it only “as a power of the states.” Id. And so our limited Constitution
emerged, carefully enumerating and thus carefully cabining each federal branch’s respective

powers. See Nat’l Fed. of Indep. Bus. v. Sebelius, 567 U.S. 519, 534 (2012) (“The enumeration
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of powers is also a limitation of powers[.]”). As a result, when Congress wishes to legislate, it

must show “that a constitutional grant of power authorizes each of its actions.” 1d. at 535.

But “[t]he same does not apply to the States, because the Constitution is not the source of
their power.” 1d. States instead enjoy a residual authority to regulate within their borders—a
power that pre-dates the Constitution and does not derive from it. Id. at 535-36. The Tenth
Amendment memorializes that point, clarifying that those “powers not delegated to the United
States by the Constitution” are “reserved to the States respectively, or to the people.” U.S.
Const. amend. X (emphasis added); see also Joseph Story, Commentaries on the Constitution of
the United States 711-12 (Ronald D. Rotunda & John E. Nowak, eds. 1987). The states under
our federated system thus enjoy a “general power of governing”—what the Supreme Court has
repeatedly termed their “police power.” Nat’l Fed. of Indep. Bus., 567 U.S. at 536.

Part and parcel of that traditional police power—and thus an authority “reserved to the
States”—is the power to regulate public health. U.S. Const. amend. X; Jacobson v.
Massachusetts, 197 U.S. 11, 25 (1905). Indeed, the Court has called it a “settled principle[ ]”
that states enjoy a police power to promulgate “legislative enactment[s to] protect the public
health and the public safety.” Jacobson, 197 U.S. at 25; see also Chicago, B. & Q. Ry. Co. v.
Illinois, 200 U.S. 561, 592 (1906) (holding that “the police power of a State
embraces . . . regulations designed to promote the public health”); Berman v. Parker, 348 U.S.
26, 32 (1954) (describing regulation of “public health” as a “traditional application of the police
power”). And in the specific context of compulsory vaccination, the Court has twice confirmed
that the propriety of such mandates is a matter vested to the police power of the states. See
Jacobson, 197 U.S. at 24-25; Zucht v. King, 260 U.S. 174, 176 (1922) (describing it as “within

the police power of a State to provide for compulsory vaccination”).

Those holdings notwithstanding, OSHA invokes the Commerce Clause to suggest that it
is really the federal government, not the states, that enjoys the authority to mandate vaccination
for employees nationwide. Before | explore the constitutional validity of that position, let me
first explain why 1 label the standard a de facto national vaccine mandate for eighty-million

Americans. OSHA has not minced words about the purpose and effect of its standard; according
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to OSHA itself, “[c]overed employers must develop, implement, and enforce a mandatory
COVID-19 vaccination policy” for their employees. 86 Fed. Reg. 61,402 (Nov. 5, 2021)
(emphases added). Thus, some half of our workforce must either become vaccinated or both
(1) “wear a face covering at work in lieu of vaccination” and (2) submit to weekly testing for
COVID-19. Id. Neither OSHA nor the employer is required to bear the expense. Id. at 61,532.
Rather, it falls on the unvaccinated employee to shoulder the costs of compliance. 1d. And if
states do not adopt OSHA’s standard or some other plan that is “at least as effective,” they face
penalties like the revocation of approval of their State Plans and the associated loss of millions in
federal funding. See “Emergency Temporary Standard,” Occupational Safety and Health
Administration, https://www.osha.gov/coronavirus/ets2/faqs (last visited Dec. 14, 2021)
(explaining that if a State Plan is not “at least as effective” as OSHA’s emergency rule,
consequences include “OSHA’s reconsideration and possible revocation of the State Plan’s final
approval status”); see also “What is an OSHA-Approved State Plan?”, id.,
https://www.osha.gov/stateplans/faqs (last visited Dec. 14, 2021) (“OSHA approves and

monitors all State Plans and provides as much as 50 percent of the funding for each program.”).

So again, what constitutional warrant does OSHA possess for this scheme? The agency
appeals to commerce. But the Commerce Clause likely cannot be read to grant such an
authority, because it cannot be read to confer a general police power upon the national
government. True, the Court has at times read the Clause broadly, stretching its meaning to the
edge of plausibility. See, e.g., Wickard v. Filburn, 317 U.S. 111 (1942). Yet the Court has never
crossed the Rubicon of declaring a federal police power. Time after time, it has rejected the
notion that such a power exists. See United States v. Lopez, 514 U.S. 549, 566 (1995)
(explaining that the Constitution “withhold[s] from Congress a plenary police power”); id. at 584
(Thomas, J., concurring) (“[W]e always have rejected readings of the Commerce Clause and the
scope of federal power that would permit Congress to exercise a police power[.]”); Nat’l Fed. of
Indep. Bus., 567 U.S. at 536 (“Our cases refer to this general power of governing, possessed by
the States but not by the Federal Government, as the ‘police power.”””). So the Commerce
Clause, which generated “no apprehensions” upon its addition to the Constitution, cannot be read

to effect a late-breaking revolution in state-federal affairs by granting a federal agency the right
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to regulate a core area of traditional state concern. The Federalist No. 45, supra, at 290 (James
Madison).

What first principles dictate, fresh precedent confirms. The Supreme Court in recent
years has squarely rejected a view of the commerce power under which “individuals may be
regulated . . . whenever enough of them are not doing something the Government would have
them do.” Nat’l Fed. of Indep. Bus., 567 U.S. at 553 (opinion of Roberts, C.J.); accord id. at
649-60 (Scalia, Kennedy, Thomas, and Alito, JJ., dissenting). The case | mention involved an
individual mandate to coerce those without health insurance to purchase it. Id. Congress
claimed the power to regulate the failure to engage in a commercial activity—the buying of
insurance—because uninsured persons’ failure to do so had a substantial aggregate effect on
interstate commerce. Id. at 554. Here, by contrast, OSHA claims the power to regulate the
failure to engage in a non-commercial activity—the taking of a vaccine—because unvaccinated
persons’ failure to do so may affect interstate commerce. OSHA’s theory of the commerce
power is thus even more extravagant than what the Supreme Court has already rejected.
If Congress cannot solve a perceived commercial problem with a “mandatory purchase,” then
how can it possess the authority, much less delegate it, to solve a perceived commercial problem
by mandating that Americans engage in a non-commercial activity?? Id. at 553. The answer, of
course, is that it likely cannot.

Before | turn to history, let me close with a final word on precedent, lest | be
misunderstood. Here, | do not question the constitutionality of OSHA itself, or of federal
workplace-safety regulations more broadly. But see Cass R. Sunstein, Is OSHA
Unconstitutional?, 94 Va. L. Rev. 1407 (2008) (questioning OSHA’s constitutionality on non-
delegation grounds). For even accepting that Congress (and thus, perhaps, OSHA) has the power
to regulate a workplace hazard that affects interstate commerce, that is not what OSHA has done.

OSHA has instead pretextually redefined what is at this point a hazard of life in the United States

2 The states arguing in support of the stay put it this way: If Congress does not have the power under the
Commerce Clause to force individuals to buy health insurance, could it make an end-run around that rule by telling
employers that they cannot retain uninsured employees? And if Congress cannot do so, then why can it tell
employers that they cannot retain unvaccinated employees?
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and throughout the world—COVID-19—as a hazard of the workplace. See, e.g., 86 Fed. Reg. at
61,545 (misleadingly characterizing COVID-19 as a “workplace hazard”). It engages in this
pretext in its attempt to bring a traditional matter of state concern—compulsory vaccination—
within the ambit of federal jurisdiction. But caselaw is clear. Neither Congress nor OSHA may
pretextually relabel such an area as “commerce” to gain what is, in effect, a novel police power
of the national government. See Morrison, 529 U.S. at 616-18 (rejecting the notion that
Congress may regulate domestic violence merely because of a purported “effect on interstate
commerce”); see also id. at 61718 (“The Constitution requires a distinction between what is
truly national and what is truly local.”); Lopez, 514 U.S. at 567—68 (rejecting Congress’s attempt

to relabel firearms near schools a problem of interstate commerce).
1.

Given that OSHA is so disarmed of precedent, one might reasonably have expected it to
come into court bearing historical examples of the power it seeks to exercise—the federal
imposition of a de facto nationwide vaccine mandate. Yet it has none. To the contrary, the
relevant history actually undercuts OSHA’s position. For while Congress has long sought to
facilitate safe and effective vaccines, it has never invoked the commerce power to mandate their

administration upon the public at large.®

In the early years of the Republic, Congress did little to respond to epidemics.* In the
summer of 1793, for example, yellow fever descended on Philadelphia, then the nation’s capital.

See Letter from Thomas Jefferson to Martha Jefferson Randolph (Sept. 8, 1793), Founders

3To be sure, the federal government has, at one time or another, mandated vaccination for discrete
segments of the population, such as for soldiers or members of the foreign service working abroad. George
Washington himself ordered that his soldiers in the Continental Army receive variolation against smallpox in the
winter of 1777. See Ann M. Becker, Smallpox in Washington’s Army: Strategic Implications of the Disease During
the American Revolutionary War, 68 J. of Mil. Hist. 381, 427-28 (2004). But the relevant question is not whether
the federal government has the authority to order the vaccination of certain populations in a special relationship with
it. What is at stake here is whether Congress has a general police power to mandate vaccination for tens of millions
of private citizens with no special relationship to the federal government. History suggests that it has no such
power.

4And when it did intervene, it did not impose unilateral mandates upon the states, but instead assisted in a
cooperative fashion. See Act of May 27, 1796, 4 Cong. Ch. 31, 1 Stat. 474 (authorizing the President to “aid in the
execution of quarantine, and also in the execution of the health-laws of the states” during a yellow-fever epidemic).
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Online, https://founders.archives.gov/documents/Jefferson/01-27-02-0060 (last visited Dec. 12,
2021); see also Letter from George Washington to Edmund Randolph (Sept. 30, 1793), Founders
Online, https://founders.archives.gov/documents/Washington/05-14-02-0105 (last visited Dec.
12, 2021); James Higgins, “Public Health,” Encyclopedia of Greater Philadelphia,
https://philadelphiaencyclopedia.org/archive/public-health/ (last visited Dec. 12, 2021); Mathew
Carey, A Short Account of the Malignant Fever, Lately Prevalent in Philadelphia 11 (1794),
available at Harv. Univ. Lib. Viewer, https://iiif.lib.harvard.edu/manifests/view/drs:7374219%$11i
(last visited Dec. 14, 2021) (describing the “destroying scourge, the malignant fever,” that had
“crept in among us”). The federal government’s response was primarily to leave town for the
countryside. See Letter from Thomas Jefferson to Martha Jefferson Randolph, supra. President
Washington chose to work remotely at Mount Vernon; the Secretary of State, Thomas Jefferson,
fled to Monticello. Id.

There was no vaccine available in the 1790s for yellow fever but, in 1796, Sir Edward
Jenner discovered a vastly improved vaccination for smallpox—rather than use live virus as had
the earlier “variolation” process, Jenner used cowpox instead. See Stefan Riedel, Edward Jenner
and the History of Smallpox and Vaccination, 18 Baylor U. Med. Ctr. Proceedings 21, 23-24
(2005). That discovery led Congress less than two decades later, in 1813, to enter the vaccine
arena. See Tess Lanzarotta & Marco A. Ramos, Mistrust in Medicine: The Rise and Fall of
America’s First Vaccine Institute, 108 Am. J. of Pub. Health 741 (2018). In response to an
outbreak of smallpox, Congress passed “An Act to Encourage Vaccination,” sometimes called
the Vaccine Act of 1813. Id. at 742; see also James Colgrove, Immunity for the People: The
Challenge of Achieving High Vaccination Coverage in American History, 122 Pub. Health Rep.
248, 249 (2007).

The Act had three salient features: it created the position of a federal vaccine agent, gave
him the authority to curate an unadulterated supply of smallpox vaccine, and gave him a franking
privilege to distribute vaccines to those who requested them, free of charge, through the U.S.
mail. 1d. Noted Maryland physician James Smith served as the nation’s first (and only) vaccine

agent for nine years, overseeing “twenty agents nationwide who inoculated around 100,000
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people” during his tenure. See Letter from James Smith (of Baltimore) to Thomas Jefferson
(Mar. 28, 1818), Founders Online, https://founders.archives.gov/documents/Jefferson/03-12-02-
0472 (last visited Dec. 12, 2021). Yet Smith’s role as vaccine agent—and the Vaccine Act
itsel—came to a tragic end in 1822. See Lanzarotta & Ramos, supra, at 742. Smith
accidentally shipped packages of live smallpox (rather than cowpox vaccine) to the town of
Tarboro, North Carolina, resulting in ten fatalities. I1d. Two months later, President Monroe
dismissed Smith from his position and Congress repealed the Act, relinquishing further

vaccination efforts to the states. Id.

Public response to the vaccine was strikingly similar to modern attitudes about the
COVID vaccine. Many voluntarily took the smallpox vaccine and gave it to their children. See,
e.g., The Diaries of Gouverneur Morris: New York 1799-1816, 777 (Melanie Randolph Miller,
ed. 2018); see also Letter from Abigail Adams to John Adams (July 13, 1776), Mass. Hist.
Society, https://www.masshist.org/digitaladams/archive/doc?id=L17760713aa (last visited Dec.
14, 2021). But others, like some today, were suspicious of a vaccine. See Cynthia M.A. Geppert
& Reid A. Paul, The Shot That Won the Revolutionary War and Is Still Reverberating, Fed.
Practitioner 298, 298 (2019), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6654165/pdf/fp-
36-07-298.pdf (last visited Dec. 14, 2021). And smallpox was as devastating and transmissible,
if not more so, than COVID-19. See “History of Smallpox,” Centers for Disease Control and
Prevention, https://www.cdc.gov/smallpox/history/history.html (last visited Dec. 12, 2021). Yet
there is no indication that anyone in the 1813 Congress thought the federal government had a

general police power to nationally mandate vaccination.

Congressional involvement in vaccination ever since has followed the basic contours of
the 1813 regime. Congress has passed many laws to regulate the purity of vaccines, facilitate
their distribution with information and funding, and compensate those injured by their

administration, but it has apparently never invoked the commerce power® to mandate their

5| pause to note a seeming counterexample that is, upon further inspection, no counterexample at all. In
1832, Congress passed the Indian Vaccination Act—a functional vaccine mandate for those tribes selected for
smallpox vaccination by federal Indian agents. See J. Diane Pearson, Lewis Cass and the Politics of Disease: The
Indian Vaccination Act of 1832, 18 Wicazso Sa Rev. 9, 12 (2003) (noting that “it was left to the secretary of war to
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imposition upon the general public. See, e.g., Biologics Control Act, Pub. L. No. 57-244, 32
Stat. 728 (1902) (current version at 42 U.S.C. § 262 (2006)); see also Pure Food and Drug Act of
1906, Pub. L. No. 59-384, 34 Stat. 768; Virus-Serum-Toxin Act, ch. 145, §1, 37 Stat. 832
(1913) (current version at 21 U.S.C. 8§ 151-159); Federal Food, Drug, and Cosmetic Act, Pub.
L. No. 75-717, 52 Stat. 1040 (1938); Public Health Service Act, Pub. L. No. 78-410, 58 Stat. 682
(1944); Poliomyelitis Vaccination Assistance Act of 1955, Pub. L. No. 277, 69 Stat. 704,
National Childhood Vaccine Injury Act, Pub. L. No. 99-660, 100 Stat. 3755 (1986); Food and
Drug Modernization Act of 1997, Pub. L. No. 105-115, 111 Stat. 2296.

The Poliomyelitis Vaccine Assistance Act of 1955 provides a good example. Soon after
Dr. Jonas Salk developed the first effective polio vaccine in 1955, Congress responded with
millions of dollars in “grants to assist states in vaccinating children under 20 and expectant
mothers,” with funds “allotted to the states” according to their respective needs. See Otis L.
Anderson, The Polio Vaccine Assistance Act of 1955, 45 Am. J. Pub. Health 1349, 1349 (1955).
Yet it was “the states [that had] responsibility for the intrastate distribution of the vaccine
through both public agency and normal commercial channels.” 1d. (emphasis added); see also
42 U.S.C. § 243(a) (directing the Secretary of Health and Human Services to “assist States . . . in
the prevention and suppression of communicable diseases” and to “cooperate with and aid State

and Local authorities.” (emphases added)).

OSHA would turn this history on its head. It proposes not a partnership in which the
federal government simply encourages vaccination, but an unfunded mandate in which half our
workforce must either become vaccinated or subject itself to regular out-of-pocket testing. See

86 Fed. Reg. at 61,532. If Congress purported to delegate such a sensitive “money or lives”

determine which American Indians were vaccinated and when and where they would be vaccinated. American
Indians had no input into any of the political or decision-making processes involved with the bill or into
implementation of the act.”). The Act’s marketing was beneficent, id. at 10, but its administration was sinister.
Indian agents selected for vaccination (1) those tribes scheduled for removal, so that smallpox would not derail the
journey, id. at 25, and (2) tribes that were considered valuable trading partners of the United States. Id. at 19-23.
By contrast, tribes considered “beyond the pale of civilization” were deliberately excluded from vaccination. Id. at
20. Even if a modern agency were inclined to rely on this poisoned precedent, see Ramos v. Louisiana, 140 S. Ct.
1390, 1401 & n.44 (2020), it would do nothing to advance an interpretation of the Commerce Clause. Congress
regulates Indian tribes’ internal affairs under a supposed “plenary power”—much as a state would regulate its own
citizens—rather than under its commerce authority. See Puerto Rico v. Sanchez Valle, 579 U.S. 59, 70 (2016).
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determination to an unaccountable agency, we would have to think hard about the propriety of
that delegation. See Indus. Union Dep’t, AFL-CIO v. Am. Petroleum Inst., 448 U.S. 607, 687
(1980) (Rehnquist, J., concurring in the judgment). Yet here there likely existed no authority to
delegate.

| have no doubt that the pandemic imperils our society, and | recognize that there is
sometimes a “judicial impulse to stay out of the way in times of crisis.” Roman Catholic
Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 71 (2020) (Gorsuch, J., concurring). But while an
“emergency may afford a reason for the exertion of a living power already enjoyed,” it cannot
“call into life a power which has never lived.” Wilson v. New, 243 U.S. 332, 348 (1917). OSHA
claims just such a power—history and precedent notwithstanding. It is surely incumbent on the
third branch in these circumstances to check the actions of the “fourth.” And because the full

court should have had the opportunity to do so, I respectfully dissent.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-14269-F

STATE OF GEORGIA,
STATE OF ALABAMA,
STATE OF IDAHO,
STATE OF KANSAS,
STATE OF SOUTH CAROLINA, et al.,
Plaintiffs - Appellees,

VErsus

PRESIDENT OF THE UNITED STATES,

SAFER FEDERAL WORKFORCE TASK FORCE,

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT,
DIRECTOR, OFFICE OF PERSONNEL MANAGEMENT AND CO-CHAIR
SAFER FEDERAL WORKFORCE TASK FORCE,

OFFICE OF MANAGEMENT AND BUDGET, et al.,

Defendants - Appellants.

Appeal from the United States District Court
for the Southern District of Georgia

Before: WILSON, GRANT, and LUCK, Circuit Judges.
BY THE COURT:

The government appeals the district court’s order preliminarily enjoining it from
enforcing the vaccine mandate for federal contractors and subcontractors contained in Executive
Order 14042, the September 24, 2021 Safer Workforce Task Force Guidance for Federal
Contractors and Subcontractors (updated November 10, 2021), the September 30, 2021 Federal

Acquisition Regulatory Council Memorandum, and the November 16, 2021 Determination of the
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Acting OMB Director Regarding the Revised Safer Federal Workforce Task Force Guidance for
Federal Contractors. The government has also moved to stay the preliminary injunction pending
appeal. We ordered the plaintiffs and intervenors to file expedited responses to the government’s
stay motion and invited the government to reply. Having reviewed the parties’ submissions, we
deny the motion because the government has not established one of “the most critical” factors—
that it will be irreparably injured absent a stay. See Nken v. Holder, 556 U.S. 418, 434 (2009)
(“The first two factors of the traditional standard are the most critical.”); New Georgia Project v.
Raffensperger, 976 F.3d 1278, 1280 (11th Cir. 2020) (The government is “entitled to a stay if [it]
show([s] (1) that [it] will likely succeed on the merits; (2) irreparable injury absent a stay; (3) that
the stay will not substantially injure the other interested parties; and (4) that a stay is in the public
interest.”). Without a showing by the government of an irreparable injury absent a stay, we
cannot stay the preliminary injunction. See United States v. Bogle, 855 F.2d 707, 711 (11th Cir.
1988) (Hatchett, J., concurring specially) (“I deny the stay because the government has failed to
make the showing of irreparable injury required by the law of the Eleventh Circuit.”).

We also expedite the government’s appeal of the district court’s preliminary injunction and
set the case for the next available oral argument. The government must file its initial brief no later
than January 3, 2022. The plaintiffs and intervenors must file their answer briefs no later than

January 17, 2022. And any reply brief must be filed no later than January 24, 2022.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA DIVISION
STATE OF LOUISIANA ET AL CASE NO. 21-cv-3867
“v8- JUDGE DRELL
JOSEPH R BIDEN JR ET AL MAGISTRATE JUDGE PEREZ-MONTES

RULING AND ORDER ON MOTIONS
FOR PRELIMINARY INJUNCTION AND TO STAY

As we near the end of 2021, COVID-19 still presents a threat. Seeking to
Ihinimize that threat within the United States, the President is flexing the delegated
authority of his Office and of the agencﬁes within his control to impose vaccinations.

~

Through the Occupational Safety and Health Administration (‘OSHA”) under the
Department of Labor, the President imposed employee vaccinations on employers
with one hundred or more employees. See 86 Fed. Reg. 61,402-01. Through the
Centers for Medicare and Medicaid Services (‘CMS”) under the Department of Health
and Human Services, the President imposed employee vaccinations on health care
facilities participating in Medicare and Medicaid programs. See 86 Fed. Reg. 61555-
01. | Through the Department of Defense, ’the President imposed vaccinations on
active-duty service members. See memorandum “Mandatory Coronavirus Disease
2019 Vaccination of Defense Service Members” issued by Secretary of Defense Lloyd
J. Austin III on August 25, 2021. Last but not least, directly through his own

authority, the President issued Executive Orders 14042 (“EO 14042”) imposing

employee vaccinations on federal contractors, 86 Fed. Reg. 50985, and Executive

1
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Order 14043 imposing the same on federal employees, 86 Fed. Reg. 50989. Each of
these exercises of authority is being challenged across the country. |

In the case at bar, the Plaintiff States of Louisiana, Mississippi, and Indiana
seek to enjoin EO 14042. Quoting from Judge Van Tatenhoven of the Eastern District
of Kentucky, “[Tlhis is not a case about whether the vaccines are effective. They are.
Nor is this case about whether the government, at some level, and in some

circumstances, can require citizens to obtain vaccines. It can.” Kentucky v. Biden,

No. 3:21-CV-00055-GFVT, 2021 WL 5587446, at *1 V(E.D. Ky. Nov. 30, 2021).
Nonetheless, EO 14042 presents concern over the President’s delegated authority
only under the Federal Property and Administrative Services Act (40 U.S.C. § 101 et
seq, “FPASA”) and the limits of the execution of that authority to impose COVID
vaccinations. Generally speaking, FPASA is the principal procurement statute which
provides for the means and methods through which the U.S. contracts with other
entities for goods and services. Plaintiff's claim EO 14042 is beyond the President’s
authority delegated through FPASA and that is implementation furthers those issues
and presents new ones.

For the reasons explained Below, the pending motion for preliminary
injunction will be GRANTED. However, the grant is limited to contracts, grants, or
any other like agreement by any other name between the Plaintiff States and the
national government. Plaintiff States’ motion for preliminary injunction is DENIED,
without prejudice, to the extent that it seeks to enjoin the application of EO 14042

against contracts between private contractors and the national government. At this
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time, there is not a single plaintiff representative of private contractors nor has there =~

been any presentation of evidence of EO 14042’s effect on private contractors for this
court to enjoin the national government from enforcing EO 14042 on private
contractors. Further, this distinction is presently not considered because of the
national injunction imposed against EO 14042 by Judge Baker in the US District

Court for the Southern District of Georgia. Georgia v. Biden, No. 1:21-CV-163, 2021

WL' 5779939, at *12 (S.D. Ga. Dec. 7, 2021). Lastly, we rule that the injunction
imposed against EO 14042 applies only to the Plaintiff States as opposed to non-
plaintiff states.

1. FACTS

We begin by noting that most of the underlying factual backdrop necessary for
decision here is found in a stipulation of the parties, with accompanying attachments.
Doc. 26. What follows is a summary of relevant portion of the stipulations and further
facts adduced herein.

The Safer Federal Workforce Task Force was established by President Biden
to “provide ongoing guidance to heads of agencies on the operation of the Federal
Government, the safety of its employees, and the continuity of Government functions
duringwthe COVID-19 pandemic.” 86 Fed. Reg. 7045-48, 7046, Executive Order 13991
(Jan. 20, 2021). Seeking ostensibly to increase the COVID-19 vaccination rate, the
President issued on September 9, 2021, EO 14042 charging the Safer Federal
Workforce Task Force with determining “adequate COVID-19 safeguards” applicable

to all federal contractors and subcontracts by September 24, 2021. §§ 1, 2(b). The




Cassd: 212dved38630D M IPND oD cEuBtedt 47ileHilé@/PRIPG/2 Pafade df af/28Rade|D #2@&17

order further specified that the “éafeguards” would be mandafory if rthe Office of |
Management and Budget (“OMB”) approved the guidance and determined that it
would promote economy and efficiency in contracting. Id. And finally, EO 14042
charged the Federal Acquisition Regulatox;y Council (“FAR Council”) with taking
initial step to implement the guidance by amending the Federal Acquisition
Regulations to incorporate the Task Force Guidance once approved by the OMB. Id.
at § 3.

On September ‘7 24, 2021, the Task Force issued Guidance containing
“safeguards” which required all employees of federal contractors and subcontractors
to be fully vaccinated! by December 8, 2021, unless entitled to an accommodation.
Doc. 26-3, “Safer Federal Workforce Task Force, COVID-19 Workplace Safety:
Guidance for Federal Contractors” issued Sept. 24, 2021. On September 28, 2021,
again pursuant to the mandate the OMB approved the Task Force Guidance.
According to the OMB, the guidance would promote economy and efficiency in
contracting, thereby making the Task Force Guidance mandatory. Doc. 26-4,
“Determination of Promotion of Economy and Efficiency in Federal Contracting
Puréuant to Executive Order 14042” published Sept. 28, 2021. On September 30,
2021, the FAR Council issued preliminary guidance (“FAR Memo”) to include an

implementation clause that incorporated the Task Force Guidance commonly

1 Task Force Guidance defines “fully vaccinated” as two weeks after the second dose
from a two dose vaccine regimen or two weeks after a single does from a single dose
vaccine regimen,
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referred to as the deviation clause. Doc. 26-5, “Issuance of Agency Deviations to
Implement Executive Order 14042”.

There are, however, some bizarre coverage differences between EO 14042 and
the FAR Memo. EO 14042 applies to new contracts, new solicitations, extensions or
renewals, and exercised options if a contract is either (i) “for services, construction,
or a leasehold interest in real property”, (ii) “for services covered by the Services
Agreement Act, (iii) for “concessions”, (iii) “for concessions”, and (iv) “in connection
with Federal property or lands and felated to offering services for Federal employees,
their dependents, or the general public.” § 5(a). EO 14042 does not apply to existing
or current contracts. Id. Nor does it apply to (i) grants, (ii) contracts with Indian
Tribes, (iii) contracts equal to or under $250,000, (iv) work performed outside the
United States, and, particularly oddly, (v) contracts for products. Id. § 5(b).

The application and exclusion sections of the FAR Memo reads quite
differently. Doc. 26-5. The “Applicability and Effective Dates” section first provides
effective dates for including the clause in new contracts and solicitations. Id.
Immediately following that, the Memo includes a directive “[t]o maximize the goal of
getting\\ more pedple vaccinated” by “strongly encourageling] agencies to apply the
requirements of [the] guidance broadly... by including the clause in” any contract
regardless of when awarded or solicited, and “contracts that are not covered or
directly addressed by [EO 14042] because the contract ... is under [$250,000] or is a
contract... for the manufacturing of products.” Id. Following this direction, the

“Exclusions” section of the FAR Memo precludes application of the Task Force
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Guidance to contracts with Indian Tribes and contracts performed outside the United
States. Notably missing from the directive of broad application and from the
exciusion section is any guidance regarding grants.

Plaintiff States filed their Complaint on November 4, 2021, raising, among
other claims, a rule-making procedural defects by the OMB Council issuing the OMB
determination and by the FAR Council issuing the FAR Memo. Doc. 1. On November
10, 2021, the OMB rescinded its prior statement and again approved the Task Force
Guidance. Doc. 26-6, “Determination of the Acting OMB Director Regarding the
Revised Safer Federal Workforce Task Force Guidance for Federal Contractors and
the Revised Economy & Efficiency Analysis” published Nov. 16, 2021. This time,
however, the OMB provided a more detailed explanation of its determinations on
economy and efficiency in contracting and pushed the fully vaccinated date of
December 8, 2021 to January 18, 2022. See E The new statement also provided a
comment and response period to pacify the complaint of the existence of a procedural
defect.2 |

On November 12, the Plaintiff States sought this preliminary injunction
against EO 14042 and its implementation. Doc. 10. The motion maintained the rule-

making procedural defect claims. Once the case was assigned to this judge, a

telephone conference was held on November 18, 2021, to set a deadline for the

2 As is discussed infra Part 3.A(2) , the included comment period does not pacify
these complaints because calling January 18, 2022 the “effective date” is arbitrary
to those individuals compelled to comply weeks before January 18, 2022, and thus,
inconsistent with the purpose of the Administrative Procedures Act.

6
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Defendants’ response in opposition to the motion for preliminary ihjunction, toseta
hearing for December 6, 2021, and to inform counsel for both parties of the briefing
schedule. Thereafter, with the court’s approval, the preliminary injunction was
amended and restated. Doc. 22. Defendants filed their opposition on December 2,
2021 and the hearing was held December 6, 2021.

During the hearing, two witnesses for the Plaintiff States testified. Dr.
Henderson, President and CEO of the University of Louisiana system including the
University of Louisiana at Lafayette (“‘ULL”), testified that the National Inistitute of
Health (“NIH”) coéltacted ULL and requested compliance with the Task Force
Guidance through the inclusion of a deviation clause in an existing grant. Although
EO 14042 explicitly did not apply to any grants regardless of when entered or existing
contracts, the NIH pushed the deviation clause onto ULL. Dr. Henderson testified to
the university’s lack of bargaining power and to a lack of any guarantee by the NIH
that the grant woﬁld continue if ULL didn’t comply or that future contractsv wouldn’t
be impacted if ULL chose to not modify the existing grant. The Defendants provide
no éxplanation as to why the NIH sought inclusion of the deviation clause in its grant
with ULL when EO 14042 clearly excludes grants.

Megan Breaux, the Director of Operational Review for ULL, testified to having
been required by oberation of EO 14042 to obtain a fully vaccinated status by January
18, 2022 or be fired from her position. Ms. Breaux claimed a religious exemption and
had always complied with ULL’s masking and testing requirements before EO 14042.

Again, although EO 14042 supposedly would have allowed for a .Well founded
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religious exemption, hers was denied. As Ms. Breaux testified, there is uncertainty
as to ,w.hether any accommodation for a religious exemption is sufficient to comply
with the Task Force Guidance and FAR Memo as imposed upon ULL. As a result,
Ms. Breaux was informed that such exemptions, regardless of the legitimacy of her
religious views, would not be allowed, and her previous compliance with ULL’s
a_lscommodation standard of masking and testing would be inadequate. In short, if
she refused she would be terminated.
2. STANDING

Before we can address the merits of Plaintiff States’ motion for a preliminary
injunction, we must determine whether the plaintiffs have standing. Town of

Chester, NY v. Laroe Estates, Inc., 137 S.Ct. 1645 (2017). Supreme Court precedent

is clear, and the parties do not dispute, that where multiple parties petition for
injunctive relief only one of the plaintiffs must establish it possesses standing.

Massachusetts v. EPA, 579 U.S. 497, 498 (2007); Town of Chester, 137 S.Ct. at 1651.

Plaintiff States claim they possess both parens patriae standing and Article III
standing and in support they rely heavily on the contract between the State of
Louisiana and the United States. We first address whether the Plaintiff States have
ba_rens patriae standing.
A. Parens Patriae
Parens patriae standing originated in English common law where the crown
undertook to protect and act for minors and incompetents. The doctrine was adopted

by United States courts and has expanded to allow for suits by a state against private
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defendants or other states to protect quasi-sovereign interests in the health and

economy of the plaintiff state. At issue here is whether or not the Plaintiff States

have parens patriae standing to sue the national governmént regarding EO 14042,
Defendants argue Supreme Court precedential cases, namely Commonwealth ,

of Massachusetts v. Mellon, 262 U.S. 447 (1923) and Alfred L. Snapp & Son v. Puerto

Rico, ex rel., Barez, 458 U.S. 592 (1982), clearly establish states do not have parens

patriae standing to sue the national government. This denial of standing is commonly
referred to as the Mellon bar. Plaintiff States contend the most recent case from the

Supreme Court on the issue, Massachusetts v. EPA, 549 U.S. 497 (2007), creates an

exception to the Mellon bar and that exception applies to this matter.
As we noted, whether a state has parens patriae standing to sue the national
government on behalf of its citizens was first addressed in Commonwealth of

Massachusetts v. Mellon, 262 U.S. 447 (1923). Therein, our Supreme Court held:

It cannot be conceded that a state, as parens patriae, may institute
judicial proceedings to protect citizens of the United States from the
operation of the statutes thereof. While the state, under some
circumstances, may sue in that capacity for the protection of its citizens
(Missouri v. Illinois and Chicago District, 180 U. S. 208, 241, 21 Sup. Ct.
331, 45 L. Ed. 497), it is no part of its duty or power to enforce their
rights in respect of their relations with the federal government. In that
field it is the United States, and not the state, which represents them as
parens patriae, when such representation becomes appropriate; and to
the former, and not to the latter, they must look for such protective
measures as flow from that status.

Id. at 485-86.
While the Mellon decision clearly established the bar, it did not say that there

were or were not exceptions to the bar. Italso was decided in a much simpler time.
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However, in Snapp, albeit in a footnote by Chief Justice Roberts, the Supreme Court
more equivocally suggested that no exceptions applied. In Snapp, the Commonwealth
of Puerto Rico sought declaratory relief against East Coast apple growers who were
violating federal laws which preferred domestic laborers over foreign temporary
laborers. The federal district court in Harrisonburg, Virginia dismissed the case for
lack of standing; the Fourth Circuit Court of Appeals reversed and remanded; and
fhe Supreme Court granted writs to determine whether Puerto Rico had standing to
pursue the claims on behalf of its citizens pursuant to parens patriae.

The Supreme Court found that Puerto Rico did have standing to pursue the
claims against the individuals and companies of Virginia pursuant to parens patriae.
However, in a footnote immediately after reasons for its holding, the Court
distinguished the case as one where the state was “seeking to secure the federally
created interests of its residents against private defendants” not one against the
United States. Snapp 458 U.S. at 610, n. 16. It reiterated approvingly its decision in
Mellon stating “[a] State does not have parens patriea to bring an action against the |
Federal Government” and quoted Mellon: “While the State under some
circumstances, may sue in that capacity for the protection of its citizens it is no part
of its duty or power to enforce their rights in respect of their relations with the Federal
Governmént. In that field, it is the United States, and not the State, which represents
them as parens patriae.” 1d.

Based upon Mellon and Snapp, it seemed clear that states could not assert

parens patriae standing to bring suit against the United States. In 2007, the

10
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Supreme Court examined whether the Commonwealth of Massachusetts could file
suit against the Environmental Protection Agency to regulate carbon dioxide
emissions under the Clean Air Act. In a majority opinion, the Court found that the
state of Massachusetts had “special solicitude” and thus standing to bring the case.
Yet, the Court ultimately found that parens patriae standing was not necessary to
case determination as the plaintiffs met the traditional standing requirements under
Article I1I.

Many courts and scholars have debated whether Massachusetts v. EPA really

did create an exception to Mellon. It is important to note, in the context of COVID
vaccinations, that, without state parens patriae standing, individuals who believe
they cannot or should not bé compelled to be vaccinated are relegated to the cost
prohibitive remedy of filing individual suits against the national government, yea the

President, to assert their rights. Neither Mellon, Snapp nor EPA involve

constitutional issues, and it seems wrong to assume that the Mellon bar has such a
broad umbrella to preclude states from protecting their citizen from a perceived
unconstitutional exercise of national government power or from the overreach of
national government power into constitutionally and historically reserved state police
powers, as is the case here.

Regardle;ss of whether Mellon did or does bar parens patriaein this suit, we do
not find that to be necessary to a decision because Plaintiffs States may proceed as

they possess Article III standing.

11
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B. Article III

“Article III of the Constitution limits federal courts’ jurisdiction to certain
“Cases” and “Controversies. As we have explained, ‘[nJo principle is more
fundamental to the judiciary’s proper role in our system of government than the
constitutional limitation on federal-court jurisdiction to actual cases or
controversies.” Clapper v. Amnesty Intl] USA, 568 U.S. 398, 408 (2013) citing
DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006) (internal quotation marks
omitted). To establish standing, a plaintiff must show it: “(1) suffered an injury in
fact, (2) that is fairly traceable to the challenged conduct of the defendant, and (3)

that is likely to be redressed by a favorable judicial decision.” Spokeo v. Robins, 578

U.S. 330, 338 (2016).

Defendants argue that Plaintiff States lack Article III standing because the
contracts upon which Plaintiff States rely, particularly research contracts between
ULL and NIH with a contract term of 2019 through 2022, are not the type of contract
qontemplated by EO 14042. The Defendants observe that only new contracts with
the national government are covered, and further NIH grants are excluded under §
5(b). We agree with our sister court in Kentucky that this claim is disingenuous.
Kentucky, 2021 WL 5587446 at *4. “When a claim involves a challenge to a future
contracting opportunity, the pertinent question is whether Plaintiffs halve] made an
adequate showing fhat sometime in the relatively near future [they] will bid on

another Government contract.” Adarand Contractors, Inc. v. Pena, 515 U.S. 200, 211

(1995).

12
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It is undisputed that the national government has nearly $100 million dolle\xrs
in contracts with the States of Louisiana, Mississippi, and Indiana. It is also
ﬁndisputed that these states intend to continue to bid on new contracting
opportunities. That this is true was made abundantly clear by the exemplar
testimony of Dr. Henderson. If the Plaintiff States or their agencies had to wait to
see if they wer.e in mandate compliance until they secured a new contract, it would
reasonably and likely result in evén more harn; than they face now. The various
agencies of the states would have to make a choice whether or not to comply with EO
14042. If they did, they would risk losing their workforce because of many situations
like or similar to that of Megan Breaux. If they didn’t, they would be ineligible to bid
on those contracts. It is ihde.ed a “Hobson’s choice.” Accord Kentucky, 2021 WL
5587446 at *4.

Defendants’ argument that modifications to current contracts, such as the one
between ULL and NIH, are not covered by EO 14042 because the contractor has a
choice to comply with deviation claﬁse is completely disingenuous. Defendants argue
inclusion of the deviation clause is a bilateral decision, but it was clear from testimony
at our hearing that Plaintiffs have no bargaining power in the matter. In this
instance, the NIH submitted the deviation clause to ULL with a short deadline within
which ULL was to sign and return the modification. There was no provision that the
contract would éontinue through the term if ULL didn’t assent. There was no

guarantee that ULL’s position to bid on future contracts wouldn’t be impacted if it

13
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chose not to modify its existing contract. It was simply a heavy handed sign and
return proposition, even though EO 14042 by its terms should not apply to any grant.

If indeed EO 140042 applied to only new contracts and excluded grants, no
such deviation would need to have been included in ULL’s NIH grants. But again,
Dr. Henderson testified the NIH imposed upon ULL the deviation clause for an
existing grant. As outlined above, the FAR Memo “strongly encourages” the inclusion
of the requirement in current contracts and does not explicitly exclude grants. Thus,
even if EO 14042 supposedly excludes either existing contracts or any grants, the
FAR Memo does not. During oral argument, the Defendants posited that any
interpretation of EO 14042 to apply to current contracts and grants did not come from
EO 14042, and they simultaneously claimed the FAR Memo was non-final agency
action not subject to review. The Defendants hope that this strategic arrangement
‘\-Nﬂl simultaneously shield both an Executive order and “initial” agency action
forcefully imposed beyond the order’s scope. Dr. Henderson testified to feeling
pow’erless against the NIH’s “request” and afraid of losing funding; thus he and ULL
felt compelled to sign. The FAR Memo is in no way only a sample of what contracting
officers might use to implement the Executive Order, and it clearly extends far
beyond the reach of EO 14024 by encouraging the strong-arming of contractors to
include deviation clauses into existing contracts and grants.

In light of the foregoing, we find that the Plaintiffs have sufficiently
demonstrated they have suffered injury in fact and will most likely continue to do so.

They face a Hobson’s choice in that they must decide whether to maintain current

14
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contracts and whether they want to be a bid on future contracts. That injury is more
than fairly traceable to the FAR Memo and EO 14024 as the FAR Memo would not
exist but for the executive order. We further find that providing injunctive relief will
red‘ress the Plaintiffs’ injuries. Accordingly, Plaintiffs have standing to pursue their
claims on behalf of the States of Louisiana, Mississippi, and Indiana.
3. PRELIMINARY INJUNCTION STANDARD OF REVIEW

“Injunctive relief is an extraordinary and drastic remedy, not to be granted
routinely, but only when the movant, by a clear showing, carries the burden of

persuasion.” Holland Am. Ins. Co. v. Succession of Roy, 777 F.2d 992, 997 (5th Cir.

1985).

“To be entitled to a preliminary injunction, a movant must establish (1)
a likelihood of success on the merits; (2) a substantial threat of
irreparable injury; (8) that the threatened injury if the injunction is
denied outweighs any harm that will result if the injunction is granted;
and (4) that the grant of an injunction will not disserve the public
interest.”

Ladd v. Livingston, 777 F.3d 286, 288 (5th Cir.2015) (quoting Trottie v. Livingston,

766 F.3d 450, 451 (5th Cir.2014)).
A. Likelihood of Success
(1) FPASA
The FPASA is a procurement statute, plain and simple. It was enacted with
the “purpose... to provide the Federal government with an economical and efficient
system for the following activities: (1) [plrocuring and supplying property and
nonpersonal services, and performing related function ...[] (2) [ulsing available

property[,] (3) [dlisposing of surplus propertyl, or] (4) [rlecord management.” 40 USC
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§101. “Economy’ and ‘efficiency’ are not narrow terms; they encompass those factors
like price, quality, suitability, and availability of goods or services that are involved
bin all acciuisition decisions.” Am. Fed'n of Lab. & Cong. of Indus. Organizaﬁons V.
Kahn, 618 F.2d 784, 789 (D.C. Cir. 1979).

Generally, an obligation imposing a secondary policy will survive attacks so |
long as there is a close nexus between the obligation and the Government’s primary
policy under FPASA to procure and manage properties and services in an economical
and efficient manner. Kahn, 618 F.2d at 792. Indeed, the Executive branch pursuant
to the FPASA, or its predecessors, has imposed several secondary policies that
survived judicial scrutiny. See, e.g., Id. at 790 (discussing the historical uses of the
Executive power to push anti-discriminatory employment practices); Id. at 792
(Executive Order 12092: “to encourage noninflationary pay and price behavior”); Am.

Fed'n of Gov't Emp., AFL-CIO v. Carmen, 669 F.2d 815 (D.C. Cir. 1981) (President

Carter’s April 5; 1979 national address: “Steps will be taken to eliminate free parking
for Government employees in ordér to reduce the waste of energy, particularly
gasoline, in commuting to and from work”); UAW-Lab. Emp. & Training Corp. v.
Chao, 325 F.3d 360 (D.C. Cir. 2003) (Executive Order 13201: “When workers are
better informed of their [federal labor] rights, theii‘ productivity is enhanced.”); City

Of Albugquerque v. U.S. Dep't Of Interior, 379 F.3d 901 (10th Cir. 2004) (Executive

Order 12072: federal “use of space in urban areas” to “encourage the development and

redevelopment of cities”); Chamber of Com. of U.S. v. Napolitano, 648 F. Supp. 2d 726
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(D. Md. 2009) (Executive Order 12989: increasing stability of federal contractor by
discouraging the employment of illegal immigrants).
However, in those cases, there was no palpable conflict with any other federal

statute or the Constitution. Accord Chamber of Com. of U.S. v. Reich, 74 F.3d 1322,

1333 (D.C. Cir. 1996) (distinguishing Kahn); Kahn, 618 F.2d at 796 (“Although the
Executive Order represents an important external factor in the economic
environment surrounding collective bargaining, it does not subvert the integrity of
that process.”); Chao, 325 f.3d at 363 (reversing district court’s finding that a federal
labor law preempted Executive order only because the district court’s analysis of the
preemption was misguided). -When conflict does exist, and that conflict is
“unacceptable,” the Executive’s action may be enjoined. See Reich, 74 £.3d at 1333,
1337 (“No state or federal official or government entity can alter the delicate balance
of bargaining and economic power that the [National Labor Relations Act]
establishes, whatever his or its purpose may be.”).

We agree with the argument that a reasonably sufficient nexus can exist
between £014042 and the government’s pqlicy under FPASA to procure and manage
properties and services in an economical and efficient manner. It is not unreasonable
to assume that a vaccinated labor pool will be more reliable during surges of viral
transmission than an unvaccinated labor pool. Nonetheless, t‘he court is convinced

that KO 14042 conflicts with the Tenth Amendment.3

3 Our limited concern is not to be read as an opinion regarding any other challenge
against KO 14042,
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“The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the people.”
U.S. Const. amend. X. “Our Constitution principally entrusts ‘[tlhe safety and the
health of the people’ to the politically accountable officials of the States ‘to guard and

protect.” S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613 (2020)

(Roberts, C.J., concurring) (citing Jacobson v. Massachusetts, 197 U.S. 11, 38 (1905).

Against this constitutional reservation of delegated authority, the President has on
more than one occasion publicly announced his disappointment regarding the
country’s suppogedly low COVID-19 vaccination rate and expressed his intent to
increase the vaccination rate by using Executivé authority. Thus, EO 14042,
although supported upon a nexus of economy and efficiency, was clearly and
unequivocally motivated by public health policy first and foremost. See Reich, 74
F.3d at 1337 (“The President has, of course, acted to set procurement policy rather
than labor policy. But the former is quite explicitly based—and would have to be
based—on his views of the latter.”). “Whatever one’s views on the [vaccine mandate’s
ability to increase economy and efficiency in procurement], [EO 14042] surely goes to
the heart of [the Tenth Amendment].” Id. See Kentucky, 2021 WL 5587446, at *10
(“The Court is also concerned that the vaccine mandate intrudes on an area that is
traditionally reserved to the States.”); Cf BST Holdings., L.L.C. v. Occupational
Safety & Health Admin., United States Dep't of Lab., 17 F.4th 604, 617 (5th Cir. 2021)

(“[TIhe [OSHA] Mandate likely exceeds the federal government's authority under the

\
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Commerce Clause because it regulates noneconomic inactivity that falls squarely
within the States' police power.”).

(2) Administrative Procedures Act

Procedural compliance by the rule making agency is an indispensable
component of the Administrative Procedures Act (“APA”). 5 USC § 706(2)(D).
Plaintiff States argue that 41 U.S.C. § 1707(a) requires the FAR Memo and the OMB
determination to be published in the Federal Register for sixty days before it can take
effect.

Regarding the FAR Memo, Defendants claim is it not final agency action
subject to review under § 1707 because EO 14042 instructed the FAR council to “take
initial steps to implement” the contract clause. However, this comment is not
dispositive, but merely a factor. When considering whether agency action is ripe for
feview, the Fifth Circuit considers “(1) whether the issues presented are purely legal;
(2) whether the agency's pronouncement is é “final agency action” within the meaning
of 5 U.S.C. §§ 551(13) & 704; (3) whether the impact on the petitioners is direct and
immediate; and (4) whether resolution of the issues will foster effective
administration of the statute.” Merchants Fast Motor Lines, Inc. v. I.C.C., 5 F.3d
911, 920 (5th Cir. 1993).

Here, the issue is purely legal because Plaintiff States challenge EO 14042, the
FAR Memo and the OMB determination as beyond the reach of Executive authority;
Plaintiff States have demonstrated that Executive Department agencies are pushing

for the inclusion of the contract clause into existing agreements making the impact

y
f
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direct and immediate; and resolution of executive reach under FPASA will foster
effective administration of FPASA. These factors clearly outweigh, and effectively
pierce the shield created by, EO 14042’s instructior.l to take only “initial steps.” As
such, we find the FAR Memo does constitute agency action ripe for review and subject
to the rule-making procedural requirements of § 1707, which absent “urgent and
compelling circumstances [that] make compliance with the [comment period]
impracticable” requires a sufficient comment period. Id. at (d). Defendants argue
that the pandemic presents urgent and compelling circumstances. However, we
doubt that the pandemic makes compliance with a relatively short comment period
impracticablet two years into the pandemic, given that we have much greater
scientific knowledge and that the medical community has a much better handle on
treatment modalities.

Even if the FAR Memo complied with § 1707, its applicability and exclusions
sections clearly and unequivocally apply beyond EQO 14042’s authorized scope
provided in § 5 of the order. The FAR Memo “strongly encourages agencies apply the
requirem»ents of its guidance broadly... by including the clause in” all contracts
regardless when entered or solicited, except f"or those performed outside the United
States and those with Indian Tribes. Further, there is no exclusion of grants. Given
the directive to apply the requirement broadly, we read the FAR Memo to also

encourage the application of the requirement in grants. From the testimony of Dr.

4 Impracticable - 1) impassable; 2) not practicable: incapable of being performed or
accomplished by means employed or at command. https!//www.merriam-
webster.com/dictionary/impracticable; last viewed Dec. 9, 2021.
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I‘-Iender‘son, the NIH would appear to agree. EO 14042 does not authorize such an
expansive application. Thus, even assuming that EO 14042 could be construed as
constitutional, the FAR Memo is an unacceptable deviation form the limitation on
existing contracts in EO 14042 making the FAR Memo “an abuse of discretion ... not
in accordance” with EO 14042, “contrary to constitutional ... power” conferred upon
the FAR Council by EO 14042 and “in excess of ... authority” granted in EO 14042. 5
U.S.C. § 706 (A)-(C).

Regarding the OMB determination, Defendants claim the determination is
shielded because it issued on November 10 implementing a comment period
terminating December 16 and extended the compliance date to January 18 in
accqrdance with §1707. Indeed, this does adhere to the text of 41 U.S.C. § 1707, but,
it only does so textually. Compliance requires action by employees weeks before the
effective date to obtain a fully vaccinated status. Thus, labeling January 18, 2022
the effective date is disingenuous and arbitrary to those who would have to take steps
fo comply before January 18, and as a result circumvents the APA’s purpose.

Among other reasons, Congress enactea the APA

"to provide suitable arrangements through which F.ederal agencies,

assisted by outside experts, may cooperatively study mutual problems,

exchange information, and develop recommendations for action by
proper authorities fo the end that private rights may be fully protected

and regulatory activities and other Federal responsibilities may be

carried out expeditiously in the public interest; [and] to promote more
effective public participation and efficiency in the rulemaking processl[.]”

5 U.S.C. § 591 (1), (2) (emphasis added). A regulation’s comment period is critical for
affected citizens to assert their rights and for the cooperative development of

regulations that balance the needs of the government and the rights of the public.
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Because compliance requires significant action on the part of employees well before
the effective date, these purposes were not preserved by the OMB’s calendaring of the
comment period. While we do not like to rely on the spirit of the law when the letter
18 clear, the actions of the OMB circumvent the protections envisioned under the APA
by manipulating the letter.

Defendants again rely on § 1707(d)’s waiver for “urgent and compelling
circumstances,” but as already discussed above, we do not find compliance with a
relatively short comment period to be impracticable two years into this pandemic.

B. Irreparable Harm
“[Clomplying with a regulation later held invalid almost always produces the

irreparable harm of nonrecoverable compliance costs.” Texas v. EPA, 829 F.3d 405,

433 (5th Cir. 2016) (citing Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 220-21

(1994) (Scalia, J., concurring in part and in the judgment). “When determining

whether injury is irreparable, ‘it is not so much the magnitude but the irreparability

that counts....” Texas, 829 F.3d at 433-34 (citing Enter. Int'l Inc. v. Corp. Estatal

Petrolera Ecuatoriana, 762 F.2d 464, 472—73 (5th Cir. 1985)). At a minimum,

compliance by contractors requires the diversion of resources necessary to identify
covered employees and manage their vaccination status. If a covered employee, such
as the one who testified at the hearing, refuses to receive a vaccination, the Plaintiff
.States and their agencies must decide between releasing the employee and all
accompanying efficiency, institutional memory, and operational know-how or

foregoing federal contracts. Compliance by an employee requires vaccination, which
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cannot be undone. Further, Plaintiff States “have an interest in seeing their
constitutionally reserved over public health policy defended from federal overreach.”
Texas, 829 F.3d at 433. Clearly, there is a substantial threat of irreparable harm.
C. Balance of Harms

Defendants claim the risk of the pandemic outweighs enjoining EO 14042. We
disagree. We are now nearly two years into the COVID-19 pandemic that comes and
goes in waves and the economy is recovering. Without denying the existence of the
pandemic or the potential risk it imposes, we find that EO 14042, the OMB
determination and the FAR Memo present a greater risk to the rights of covered
employees and contractors and to the interests of the Plaintiff States to defend
constitutionally reserved police powers from federal overreach.

D. Public Interest

We agree with and adopt the Fifth Circuit’s finding of public interest in its
recent decision to enjoin the OSHA vaccine mandate.

[A] stay is firmly in the public interest. From economic uncertainty to

workplace strife, the mere specter of [EO 14042] has contributed to

untold economic upheaval in recent months. Of course, the principles at

stake when it comes to the [EO 14042] are not reducible to dollars and

cents. The public interest is also served by maintaining our

constitutional structure and maintaining the liberty of individuals to

make intensely personal decisions according to their own convictions—

even, or perhaps particularly, when those decisions frustrate
government officials.

BST Holdings, 17 F.4th at 618-19 (5th Cir. 2021). Therefore, Plaintiff States have

established each element necessary to obtain a preliminary injunction.
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- 4. SCOPE OF THE INJUNCTION

Lastly, we consider the scope of the injunction. As explained supra Part IL.A,
under current Supreme Court precedent the Plaintiff States may not have parens
patriae to defend their citizens from EO 14042, although we suggest and believe it
should be otherwise when the issue involves perceived unconstitutional or
overreaching actions by the national government. Additionally, there are no named
private entity plaintiffs other than the states of Louisiana, Mississippi, and Indiana.
Therefore, it appears that private contractor seeking to evade EO 14042 and its
implementation must file suit to enjoin the national government from enforcing EO

14042, See, e.g., Liberty Mut. Ins. Co. v. Friedman, 639 F.2d 164, 172 (4th Cir. 1981)

(enjoining EO 11246 from applying to plaintiffs only), even if that jurisprudence
conflicts with notions of judicial economy.

Thus, at this time the preliminary injunction will be limited to all contracts,
grants, or any other like agreement by any other name between the Plaintiff States
and the national government. Moreover, we find no reason at this time to extend the
injunction nationally, Whether or not we have authority to do so, because the record
before us is limited to evidence of contracts and grants between the Plaintiff States
and national government and there was presented no evidence in this record of any
significant spill-over into non-plaintiff states.

5. MOTION TO STAY
On December 11, 2021, after the hearing in this case, Defendants filed a

Motion to Stay these proceedings, largely relying on the supposition that a stay would
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somehow preserve resources and foster judicial efficiency. But, “stay” means “delay.”
That a delay would be appropriate at this time, especially when a cardinal point of
EO 14042 was the supposed need for rapid action for vaccination in incongruous.
However, we think, to the extent it can be avoided, a delay in issuance of this
injunction only prolongs the inherent uncertainty in litigation.

From our conversations with counsel for both sides at the hearing, we believe
it obvious that the issues in many or all of the injunction cases related to Presidential
vaccine mandates will most likely be litigated in the appellate courts around the
country. That being the case, it is better for us to have as many matters determined
in the district courts in advance of those likely appeals. For those reasons, we decline
to stay the issuance of this ruling on preliminary injunction.

Nevertheless, we will and do stay further proceedings leading to any trial on a
permanent injunction pending further appellate action on this case. Either party
may, however, by motion request a lifting of the stay. Upon any grant of that relief,
we will issue appropriate case management orders.

6. CONCLUSION

For the reasons explained above, it is ORDERED that the Motion for
Preliminary Injunction, Doc. 22, is GRANTED to enjoin the national government
from enfércing the Task Force Guidance and FAR Memo in any contract, grant, or
any other like agreement by any other name, whether for services or product and
Whether existing or new, between the Plaintiff States or their agencies and the

national government.
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T
THUS DONE AND SIGNED in Alexandria, Louisiana this / > day of

December, 2021.

DEE D. DRELL, SENIOR JUDGE
- UNITED STATES DISTRICT COURT
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
AMARILLO DIVISION

STATE OF TEXAS et al.,
Plaintiffs,

V. 2:21-CV-229-Z

XAVIER BECERRA in his official capacity

As Secretary of the

United States Department of Health
And Human Services et al.,

wy W W W W W W W W W W W

Defendants.
MEMORANDUM OPINION AND ORDER

The Court enters this Order pursuant to Rule 65 of the Federal Rules of Civil Procedure
after a preliminary injunction hearing on Plaintiffs’? various claims against Defendants.? For the
following reasons, the Court GRANTS Plaintiffs’ Motion for Preliminary Injunction (ECF No. 6).

BACKGROUND

On November 5, 2021, the Centers for Medicare and Medicaid Services (“CMS”) — a
federal agency — published its Interim Final Rule with Comment Period (“IFR”) entitled
“Medicare and Medicaid Programs; Omnibus COVID-19 Health Care Staff VVaccination.” ECF
No. 7 at 9; 86 Fed. Reg. 61,555 (“the CMS Mandate”). The CMS Mandate covers fifteen categories

of Medicare-certified and Medicaid-certified health providers and suppliers. Id. at 61,569-70.

! Plaintiffs are the State of Texas and the Texas Department of Health and Human Services.

2 Defendants are Xavier Becerra in his official capacity as Secretary of the United States Department of Health and
Human Services; the United States Department of Health and Human Services (“DHHS”); Chiquita Brooks-LaSure
in her official capacity as Administrator of the Centers for Medicare and Medicaid Services; Meena Seshamani in her
official capacity as Deputy Administrator and Director of Center for Medicare; Daniel Tsai in his official capacity as
Deputy Administrator and Director of Medicaid and CHIP Services; the Centers for Medicare and Medicaid Services
(“CMS™); Joseph R. Biden in his official capacity as President of the United States of America; and the United States
of America.
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These providers include health clinics, hospitals, long-term care facilities, and home-health
agencies. Id.

The CMS Mandate requires virtually every employee, contractor, trainee, student, and
volunteer working for one of the covered providers or suppliers to be vaccinated against SARS-
CoV-2. Id. at 61,570; ECF No. 7 at 9. Further, it requires those same workers to receive the first
dose of the vaccine prior to December 6, 2021 or the provider will be subject to penalties. 1d. at
61,573.

On November 15, 2021, Plaintiffs filed a Complaint seeking a permanent injunction of the
CMS Mandate. ECF No. 1. The Complaint alleges ten violations by the Biden Administration in
enacting the CMS Mandate. Id. at 38-66.

On November 16, 2021, Plaintiffs filed a Motion for Temporary Restraining Order and
Preliminary Injunction. ECF No. 6. The following day, Defendants entered an appearance and
filed a motion for a scheduling order — labeled as a status report — requesting the Court set
extended deadlines for the response and reply to Plaintiffs” motion. ECF No. 11. The Court issued
a responsive scheduling order the same day. ECF No. 13. On November 30, 2021, the United
States District Court for the Western District of Louisiana issued a “nationwide preliminary
injunction” of the CMS Mandate. Louisiana v. Becerra, No. 3:21-CV-03970, 2021 WL 5609846
(W.D. La. Nov. 30, 2021).

On December 1, 2021, Defendants filed a Motion to Stay proceedings on the grounds that
the nationwide preliminary injunction “obviates any need for a preliminary injunction here, since
it provides all of the relief Texas seeks in its motion for temporary restraining order and
preliminary injunction.” ECF No. 35 at 1-2. On the same day, the Court issued an order to defer

ruling on Defendants’ Motion to Stay until after the scheduled preliminary injunction hearing on
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December 2, 2021. After holding a hearing, the Court granted Defendants’ Motion to Stay. ECF
No. 35. The Court ordered both parties to immediately notify the Court of an “Intervening Court
Action.” ECF No. 43.

On December 15, 2021, the Fifth Circuit narrowed the nationwide preliminary injunction
to only apply to fourteen states — not including Texas.® The Court held an emergency telephonic
hearing with both parties to finally adjudicate the pending Motion for Preliminary Injunction.

LEGAL STANDARDS

A federal court sitting in equity has power to issue a preliminary injunction under Federal
Rule of Civil Procedure 65. The Court need not address Plaintiffs’ Motion for a Temporary
Restraining Order under Rule 65(b) because Defendants received notice and made an appearance.
ECF No. 10. The local rules of the U.S. District Court for the Northern District of Texas do not
alter, subtract from, or add to these requirements. See N.D. TEX. L. Civ. R. passim.

A preliminary injunction is an extraordinary remedy requiring the applicant to
unequivocally show the plaintiff is entitled to such relief. Winter v. Nat. Res. Def. Council, Inc.,
555 U.S. 7, 22 (2008); see Sepulvado v. Jindal, 729 F.3d 413, 417 (5th Cir. 2013) (internal marks
omitted). To obtain a preliminary injunction, a movant must demonstrate: (1) a substantial
likelihood of success on the merits; (2) a substantial threat of irreparable harm if the injunction
does not issue; (3) that the threatened injury outweighs any harm that will result if the injunction
is granted; and (4) that the grant of an injunction is in the public interest. Denton v. City of El Paso,
Texas, 861 Fed.Appx. 836, 838 (5th Cir. 2021) (quoting Moore v. Brown, 868 F.3d 389, 402-03
(5th Cir. 2017)). *“Likelihood of success and irreparable injury to the movant are the most

significant factors.” Louisiana, No. 21-30734 at 2 (internal marks omitted).

3 See Louisiana v. Becerra, No. 21-30734 (5th Cir. Dec. 15, 2021).
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ANALYSIS

In the analysis that follows, the Court concludes that it has jurisdiction over Plaintiffs’
claims and that Plaintiffs have standing. Next, the Court concludes Plaintiffs have met their burden
under the four factors. Plaintiffs are therefore entitled to injunctive relief.

A. Jurisdiction

To begin, the Court addresses jurisdiction. Section 1355cc(h) of the Medicare statute
funnels most Medicare claims brought by “an institution or agency dissatisfied with a
determination by the Secretary,” through a special review system. See 42 U.S.C. § 1395cc(h)(1).
Accordingly, such claims are “entitled to a hearing thereon by the Secretary” under 42 U.S.C. §
405(b) and “to judicial review of the Secretary’s final decision after such hearing” as provided by
42 U.S.C. § 405(g). See 42 U.S.C. § 1395cc(h)(L).

Defendants argue that this Court lacks jurisdiction because Plaintiffs failed to first present
their claim administratively to the agency as required by 42 U.S.C. § 1395ii’s incorporation of 42
U.S.C. § 405(h). ECF No. 32 at 22-23. But Plaintiffs are neither “institutions” nor “agencies”
entitled to the Medicare statute’s vehicle for administrative review. Instead, Plaintiffs are a State
and a state agency. States have a procedural right to bring claims under the Administrative
Procedure Act (“APA”), 5 U.S.C. § 702. (“[T]o vindicate its sovereign, quasi-sovereign, and
proprietary interests on behalf of its citizens parens patriae.” ECF No. 1 at 3.)* Because Plaintiffs’
claims arise under the Medicaid Act, which is not subject to the Section 405(h) pre-enforcement

provision of the Medicare Act, the Court has subject matter jurisdiction under 28 U.S.C. 88 1331,

“Massachusetts v. EPA, 549 U.S. 497, 520 (2007) (holding that Congress has recognized a “concomitant procedural
right to challenge the rejection of its rulemaking petition as arbitrary and capricious. § 7607(b)(1).” Considering this
procedural right and the state of Massachusetts’ “stake in protecting its quasi-sovereign interests,” it is entitled to
“special solicitude in our standing analysis.”); Texas v. United States, 809 F.3d 134, 152 (5th Cir. 2015) (“In enacting
the APA, Congress intended those ‘suffering legal wrong because of agency action’ to have judicial recourse, and the
states fall within that definition.”).
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1361, and 2201. See Springdale Convalescent Center v. Mathews, 545 F.2d 943, 949 (5th Cir.
1977). Therefore, Plaintiffs are not subject to Section 405(h)’s jurisdictional bar. Consequently,
this Court has jurisdiction over both Plaintiffs’ Medicare and Medicaid claims.

B. Standing

Defendants do not challenge Plaintiffs’ standing. Even so, the Court must determine
whether this dispute can be “appropriately resolved through the judicial process.” Lujan v. Defs.
of Wildlife, 504 U.S. 555, 560 (1992) (quoting Whitmore v. Arkansas, 494 U.S. 155). The United
States Constitution limits the judicial power of federal courts to certain “cases” and
“controversies.” U.S. CoNsT. art. 1ll, § 2. Standing is “an essential and unchanging part of the
case-or-controversy requirement of Article 111.” Lujan, 504 U.S. at 560 (quoting Allen v. Wright,
468 U.S. 737, 751 (1984)). To have standing, the party invoking federal jurisdiction bears the
burden to establish that a plaintiff suffers: (1) an “injury in fact” that is “concrete and
particularized” and “actual or imminent,” (2) an injury that is “fairly...trace[able] to the challenged
action of the defendant,” and (3) an injury that is “likely” rather than “speculative[ly]” to be
“redressed by a favorable decision.” Id. at 560-61. For the purposes of invoking federal
jurisdiction, states are significantly different from normal litigants. Massachusetts, 549 U.S. at
518. A state alleging that the defendant violated a congressionally accorded procedural right
affecting the state’s quasi-sovereign interests in its law-making functions is afforded “special

solicitude” standing.® Id., 549 U.S. at 520-21; Texas, 809 F.3d at 151-55.

> See Texas v. EEOC, 933 F.3d 433, 446-47 (5th Cir. 2019) (holding that Texas had standing to sue because there was
an “increased regulatory burden,” pressure “to change state law,” and a “procedural injury jeopardizing its concrete
interests.”).
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1. Injuryin Fact

To establish injury in fact, a plaintiff must show that it suffered “an invasion of a legally
protected interest” that is “concrete and particularized” and “actual or imminent, not conjectural
or hypothetical.” Spokeo, Inc. v. Robins, 578 U.S. 330, 339 (2016) (citing Lujan, 504 U.S. at 560).
For an injury to be “particularized,” it “must affect the plaintiff in a personal and individual way.”
Id. at 339. A “concrete” injury must be “de facto,” that is, it must “actually exist” and be “real, and
not abstract.” Id. at 340. Although tangible injuries may be easier to recognize, “concrete” is not
necessarily synonymous with “tangible.” I1d. Therefore, intangible injuries can also be “concrete.”
Id.

Plaintiffs sue to vindicate their “legally protected” sovereign, quasi-sovereign, and
proprietary interests on behalf of their citizens parens patriae. ECF No. 1 at 3. As the CMS
Mandate expressly preempts state laws regulating COVID-19 vaccine requirements, Plaintiffs
have “special solicitude” standing to challenge the federal government’s enforcement of a
regulation that affects Plaintiffs’ quasi-sovereign — and thus its “legally protected” — interests in
carrying out its law-making functions. Massachusetts, 549 U.S. at 520-21; Texas, 809 F.3d at 151—
55. Further, Plaintiffs’ alleged injuries of: (1) exacerbated healthcare staff shortages, (2) loss of
essential healthcare services in vulnerable communities, and (3) its inability to efficiently operate
its state-run healthcare institutions are “concrete and particularized.”

Plaintiffs” allegations are supported by: (1) affidavits from healthcare workers in Texas
who resigned when former hospital-specific COVID-19 vaccine requirements were enforced; (2)
affidavits from healthcare executives and state public health officials who reasonably anticipate a
reduction in staff, medical services, and resources if the CMS Mandate is enforced; and (3) an

affidavit from a Texas healthcare worker who confirms that he will resign if forced to receive the
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COVID-19 vaccine. ECF No. 8-1 at 208-253. Thus, the Court finds that Plaintiffs have sufficiently
established an injury in fact.
2. Traceability

To establish traceability, Plaintiffs must show a “fairly traceable” link between their
alleged injuries and the CMS Mandate. Lujan, 504 U.S. at 560. This causal link “requires no more
than de facto causality,” and Plaintiffs need not demonstrate that defendant’s actions are “the very
last step in the chain of causation.” Dept. of Com. v. New York, 139 S. Ct. 2551, 2556 (2019) (citing
Block v. Meese, 793 F.2d 1303, 1309 (D.C. Cir. 1986) (Scalia, J.); Bennett v. Spear, 520 U.S. 154,
169-70 (1997).

The CMS Mandate requires “providers and suppliers” of Medicare and Medicaid services
in the State of Texas to enforce compliance with its COVID-19 vaccine requirement. 86 Fed. Reg.
at 61,570; ECF No. 7 at 9. The alleged injuries that Plaintiffs present such as significant medical
staff shortages and reductions of healthcare services in vulnerable communities would not occur
“but for” the enactment of the CMS Mandate. Accordingly, Plaintiffs’ alleged injuries are “fairly
traceable” to the CMS Mandate.

3. Redressability

Lastly, Plaintiffs must establish redressability to have standing. Redressability requires that
a plaintiff demonstrate a “substantial likelihood that the requested relief will remedy the alleged
injury.” Vermont Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 765 (2000)

(internal marks omitted).
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Here, Plaintiffs request injunctive relief to stop implementation of the CMS Mandate. See
ECF No. 6. Plaintiffs allege enforcement of the mandate will lead to: (1) “a reduction in the
availability of healthcare services for those vulnerable individuals who rely on Medicare and
Medicaid;” (2) an exacerbation of facility staff shortages; (3) the likelihood that “some rural
hospitals may have to discontinue certain services if they cannot replace their staff;” (4) and a
worsening of pandemic relief conditions “akin to a regulatory ‘bloodletting” of Texas and its
healthcare services” if facilities will have to let go of needed healthcare workers at this juncture of
the pandemic. ECF No. 7 at 6-7. Redressability is satisfied here because a grant of injunctive relief
stops enforcement of the CMS Mandate, thus preventing Plaintiffs’ alleged injuries.

C. Likelihood of Success on the Merits

1. Statutory Authority

A federal agency has no power to act absent Congressional power conferring it such
authority. La. Pub. Sev. Comm’n v. FCC, 476 U.S. 355. 374 (1986). The APA requires courts to
“hold unlawful and set aside agency action” found to be “in excess of statutory jurisdiction,
authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A), (C). Therefore, “to
permit an agency to expand its power in the face of a congressional limitation on its jurisdiction
would be to grant the agency power to override Congress.” La. Pub. Sev. Comm’n, 476 U.S. at
374. Under the Chevron Doctrine, when a Court is reviewing an agency’s construction of a statute
it must use ordinary tools of statutory construction to determine “whether Congress has directly
spoken to the precise question at issue.” Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467
U.S. 837, 842-43 (1984). If so, the Court “must give effect to the unambiguously expressed intent

of Congress.” Id.
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However, “if the statute is silent or ambiguous with respect to the specific issue, the
question for the court is whether the agency’s answer is based on a permissible construction of the
statute.” Id. at 843. Further, when presented with an agency decision that relies on an ambiguous
statute and has vast “economic and political significance,” the “major questions doctrine” applies.
Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (quoting FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 160 (2000)). The “major questions doctrine” considers “[w]here
there are special reasons of doubt...whether it is implausible in light of the statute and subject
matter in question that Congress authorized such unusual agency action.” Am. Lung Ass’n v. EPA,
985 F.3d 914, 959 (D.C. Cir. 2021), cert. granted (142 S.Ct. 418 Oct. 29, 2021) (internal marks
omitted).

CMS relies upon 42 U.S.C. § 1302 (“Section 1102”) and 42 U.S.C.§ 1395hh (“Section
1871”) of the Social Security Act (“SSA”) to claim “broad statutory authority to establish health
and safety regulations,” including “the authority to establish vaccination requirements.” 86 Fed.
Reg. at 61,567. Defendants argue that the CMS Mandate is an action grounded in such “broad
statutory authority” because it is “reasonably related to the purposes of the enabling legislation.”
ECF No. 32 at 27.

The Supreme Court held that Medicare is a program enacted by Congress in 1965 to
provide healthcare to the aged and disabled. Good Samaritan Hosp. v. Shalala, 508 U.S. 402, 404
(1993). States may receive the benefits of Medicare by entering into agreements with the Secretary
of Health and Human Services (“HHS Secretary”) “to which they are reimbursed for certain costs
associated with the treatment of Medicare beneficiaries.” 1d. The federal Medicaid program also
serves to provide medical assistance to qualifying persons in participating states through providing

federal funds. 42 U.S.C.A. § 1396(a). The primary function of the Medicare and Medicaid
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programs is to provide access to healthcare services to the most vulnerable in society through
financial means.

Sections 1102 and 1871 of the SSA give the HHS Secretary authority to make rules to
ensure the efficient administration of programs “of the functions with which each is charged” and
as “may be necessary to carry out the administration of the insurance programs.” 42 U.S.C. 8 1302;
42 U.S.C. § 1395hh. However, in neither statutory provision did Congress speak directly to the
precise question at issue. Id. Defendants rely upon sections that do not mention vaccines, let alone
health or safety.® 86 Fed Reg. 61,567. As Sections 1102 and 1871 of the SSA are silent as to the
authority of CMS to implement and enforce the vaccine mandate at issue. Thus, the Court must
determine whether “the agency’s answer is based on a permissible construction of the statute.”
Chevron, 467 U.S. at 843. In considering both the purpose of the Medicare and Medicaid programs,
and the plain meaning of the SSA sections, the Court does not find a permissible construction to
support the CMS Mandate.

Here, Defendants cite statutory provisions authorizing the HHS Secretary to condition
funding on facility maintenance standards. ECF No. 32 at 28"; see also 86 Fed. Reg. at 61,567
(Table 1). However, CMS itself admits that said statutory provisions have never been invoked or

used to implement a vaccine mandate.® 86 Fed. Reg. at 61,568.

6 Section 1102(a): Conferring to the HHS Secretary the authority to “make and publish such rules and regulations,
not inconsistent with this chapter, as may be necessary to the efficient administration of the functions with which each
is charged under this chapter.” 42 U.S.C. § 1302(a).

Section 1871(a)(1): “The Secretary shall prescribe such regulations as may be necessary to carry out the
administration of the insurance programs under this subchapter. When used in this subchapter, the term “regulations”
means, unless the context otherwise requires, regulations prescribed by the Secretary.” 42 U.S.C. § 1395hh.

" Citing 42 U.S.C. § 1395x(e)(9), 42 U.S.C. § 1395i-3(d)(4)(B), 42 U.S.C. § 1395i-3(f)(1).

8 “We acknowledge that we have not previously imposed such requirements....”

10
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Mandating facility standards is drastically different from mandating who a healthcare
provider hires or fires. In fact, Congress statutorily addressed this issue. In regulating “The Public
Health and Welfare,” the SSA states that the HHS Secretary may not “exercise any supervision or
control ... over the selection, tenure, or compensation of any officer or employee of any institution,
agency, or person providing health services.” 42 U.S.C. § 1395. Here, the CMS Mandate far
exceeds its statutory authority. It allows the HHS Secretary to make a healthcare worker’s
employment status dependent on COVID-19 vaccine compliance.®

Congress forbids such interference into employment decisions. Further, public health and
safety regulation beyond facility standards is emphatically the province of the States through their
police powers. See, e.g., Bond v. U.S., 572 U.S. 844, 854 (2014); see also Jacobson v.
Massachusetts, 197 U.S. 11, 38 (1905) (noting that the “safety and the health of the people” are
for the State to “guard and protect” and are not matters that “ordinarily concern the national
government.”). A transfer of responsibility for health and safety laws from States to the federal
government necessarily implicates federalism.

The Supreme Court requires Congress to use “exceedingly clear language if it wishes to
significantly alter the balance between federal and state power.” United States Forest Serv. v.
Cowpasture River Pres. Ass’n, 140 S. Ct. 1837, 1850 (2020); see also Teltech Sys., Inc. v. Bryant,
702 F.3d 232, 236 (5th Cir. 2012) (noting the “presumption that federal statutes do not supersede
States’ historic police powers, unless Congress clearly and manifestly intended to do so.”).
Because such “exceedingly clear language” is lacking here, the Court will not apply Defendants’

proposed broad interpretation of the Medicare and Medicaid statutes.

® Plaintiffs aver that the CMS Mandate is quantitatively and categorically broad: “nearly 10.4 million individuals who
work for, volunteer at, or contract with healthcare facilities.” ECF No. 7 at 19.

11
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Because it will apply to myriad employees and already understaffed employers, the Court
finds that the CMS Mandate implicates “vast economic and political consequences.”°
Accordingly, the Court applies the “major questions doctrine” to determine whether CMS’s agency
action is based on a permissible construction of an ambiguous statute. The Court considers: (1) the
purpose behind the implementation of Medicare and Medicaid programs; (2) the plain meaning of
the statutory sections wherein Defendants claim broad authority; and (3) the sweeping intrusion
into state police powers that the CMS Mandate would allow. The Court finds it is “implausible in
light of the statute and subject matter in question that Congress authorized such unusual agency
action.” Am. Lung Ass’n, 985 F.3d at 959.

Defendants argue that the “major questions doctrine” does not apply because “health and
safety” are unambiguous words that have a “character of their own” and can encompass “the
avoidance of a deadly disease.”! ECF No. 32 at 29 (citing Russell Motor Car Co. v. United States,
261 U.S. 514, 519 (1923)). Defendants contend that the “major questions doctrine” is a canon of
interpretation that does not apply “unless it is fair to suppose that Congress considered the
unnamed possibility and meant to say no to it.” Coastal Conservation Ass’nv. U.S. Dep’t of Com.,
846 F.3d 99, 106 (5th Cir. 2017) (quoting Marx v. Gen. Revenue Corp., 568 U.S. 371, 381 (2013)).

The “health and safety” the HHS Secretary may consider in rulemaking does not extend to
conditioning employment on vaccine compliance — but is instead limited to “infection prevention
and control standards.” 86 Fed. Reg. at 61,568. Congress previously considered and answered the

issue before the Court when it prohibited the HHS Secretary from construing the SSA provisions

10 See Plaintiff affidavits from executive officers of hospitals (ECF No. 8-1 at 208, 219, 248), university health centers
(ECF No. 8-1 at 212), the Texas Health and Human Services Commission (“HHSC”) (ECF No. 8-1 at 225, 237), and
a healthcare worker who will resign if forced to comply with the CMS Mandate (ECF No. 8-1 at 231).

11 “Nonetheless, the first stay factor requires more than showing a close call. We cannot say that the Secretary has
made a strong showing of likely success on the merits.” Louisiana, No. 21-30734 at 3.

12
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on Public Health and Welfare “to exercise any supervision or control ... over the selection, tenure,
or compensation of any officer or employee of any institution, agency, or person providing health
services; or to exercise any supervision or control over the administration or operation of any such
institution, agency, or person.” 42 U.S.C. § 1395. Therefore, the Court rightfully applies the “major
questions doctrine.” Congress does not grant the HHS Secretary the broad authority to regulate
“health and safety” in a manner that conditions employment of healthcare workers. It rather limits
the Secretary’s authority in this respect. The Court finds Plaintiffs are likely to succeed on the
merits of Count | of their Complaint alleging that the CMS Mandate exceeds its asserted statutory
authority.*?
2. Proper Rule-making Procedures
a. Notice-and-Comment

First, the Court considers whether CMS had “good cause” to skip the notice-and-comment
period normally required in administrative rulemaking. When rule-making, the APA requires
administrative agencies to publish notice of a proposed rule and allow a 60-day period for
comments before enacting a final rule. 5 U.S.C. 8§ 553. An agency can forgo this notice-and-
comment period when it for “good cause” finds that such a procedure would be “impracticable,
unnecessary, or contrary to the public interest.” Id. Further, this “good cause exception” to notice-
and-comment rulemaking is to be “narrowly construed and only reluctantly countenanced.” N.J.
Dep’t of Env’t Prot. v. EPA, 626 F.2d 1038, 1045 (1980).

Defendants contend that “good cause” exists to waive a notice-and-comment period. 86
Fed. Reg. at 61,586. Defendants state that the HHS Secretary “issued his rule on an emergency

basis, and waived a comment period in advance of publication, because he foresaw an imminent

12 “[11t appears that the Secretary will have the most difficulty overcoming the part of the ruling that applied the
“major questions doctrine.” Louisiana, No. 21-30734 at 2.

13
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need to protect patients against a spike in COVID-19 cases in the winter months.” ECF No. 32 at
12. Defendants’ actions, however, undermine the existence of an emergency established “good
cause.”

Arguably, COVID-19 cases were of significantly greater public health concern when
vaccines first became available nearly one year ago. Yet Defendants fail to explain how the current
vaccination rate among healthcare workers creates an emergency justifying a preclusion of a
notice-and-comment period. Further, Defendants did not enact the IFR until almost 60 days after
President Biden announced that CMS needed to issue a mandate. ECF No. 8-1 at 184.

Defendants aver that in the period between President Biden’s announcement and the
enactment of the CMS Mandate, the Secretary “completed a 73-page rule, with an analysis of over
200 cited sources” thereby demonstrating “appropriate dispatch in the face of the crisis.” ECF No.
32 at 43. As the Fifth Circuit noted when considering OSHA’s two-month delay in enacting its
vaccine mandate, “[o]ne could query how an ‘emergency’ could prompt such a ‘deliberate’
response.” BST Holdings, L.L.C. v. OSHA, 17 F.4th 604, 611 n.11 (5th Cir. 2021); see also
Asbestos Info. Ass’n/N. Am. v. OSHA, 727 F.2d 415, 423 (5th Cir. 1984) (holding that although
not conclusive, an agency’s failure to act “may be evidence that a situation is not a true
emergency.”).

Despite issuing this rule on an alleged “emergency basis,” Defendants allowed time to
review input from stakeholders who support the CMS Mandate, but failed to find time to receive
input from stakeholders who do not.*3 86 Fed. Reg. at 61,565-66. In considering the circumstances
surrounding the enactment of the CMS Mandate, the Court finds it was not impracticable for HHS

to conduct a notice-and-comment period prior to implementing the CMS Mandate.

13 CMS has received over 1,400 comments in the last month since it announced the mandate. ECF No. 34 at 10 (citing
https://www.regulations.gov/document/CMS-2021-0168-0001/comment).

14
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Defendants suggest that the HHS Secretary “reasonably predicted that a renewed surge, the
coming flu season, or a combination of the two will further exacerbate the strain on the health care
system” thereby making preclusion of the notice-and-comment period necessary. ECF No. 32 at
43. Defendants, however, fail to consider the significant effects of the expansive reach of the CMS
Mandate.

For example, the CMS Mandate covers approximately 10.4 million people with an
additional 2.7 million individuals who will be covered once hired. 86 Fed. Reg. at 61,603 (Table
5), 61,606 (Table 6). In addition, the first-year costs of implementation will be nearly $1.4 billion
— of which $600 million alone will be allocated to staffing and service disruptions. Id. at 61,609
(Table 7). Moreover, a period for public comment would have likely provided CMS with more
reliable data rather than “estimates” and *“assumptions” to best predict the CMS Mandate’s effects
on the provision of healthcare — particularly in rural areas.** Id. at 61,604-09.

Therefore, Plaintiffs are likely to succeed on Count Il of their Complaint because
Defendants lack “good cause” to skip the notice-and-comment period. Public comment would not
be “unnecessary,” but rather in the public interest, because “[t]he more expansive the regulatory
reach of these rules, of course, the greater the necessity for public comment.” Am. Fed’n of Gov’t
Emp., AFL-CIO v. Block, 655 F.2d 1153, 1156 (D.C. Cir. 1981); ECF No. 1 at 50.

b. State Agency Consultation

CMS failed to consult with state agencies prior to implementing the CMS Mandate. In

carrying out statutory functions “relating to determination of conditions of participation by

providers of services. . . the Secretary shall consult with appropriate State agencies and recognized

14 And CMS admits “it is possible there may be disruptions in cases where substantial numbers of health care staff
refuse vaccinations...and are terminated, with consequences for employers, employees, and patients” — but that it
does “not have a cost estimate for those, since there are so many variables and unknowns.” 86 Fed. Reg. at 61,608.

15
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national listing or accrediting bodies, and may consult with appropriate local agencies.” 42 U.S.C.
§ 1395z. Consultation is appropriate under Section 1395z because “conditions prescribed under
any of such subsections may be varied for different areas or different classes of institutions or
agencies.” 1d.

Defendants argue that the HHS Secretary found that, “[a]ny delay in the implementation
of this rule would result in additional deaths and serious illnesses among health care staff and
consumers, further exacerbating the newly-arising, and ongoing, strain on the capacity of health
care facilities to serve the public.” ECF No. 32 at 45 (citing 86 Fed. Reg. at 61,567). Based on this
finding and the alleged state of emergency, Defendants aver that the HHS Secretary ascertained
there were no entities “appropriate to engage in these consultations in advance of issuing” the IFR.
Id. Defendants stated he would consult with state agencies following issuance of the IFR. Id.
Defendants argue that the HHS Secretary’s determination to not consult with State agencies is
“entitled to deference from this Court.” ECF No. 32 at 45.%°

The Court previously determined the HHS Secretary lacked statutory basis in the “broad”
language of SSA Sections 1102 and 1871. The “narrower” language of 42 U.S.C. 8 1395z provides
an even weaker justification for Defendants’ deference arguments. The text of Section 1395z
neither gives the HHS Secretary deference to determine when consultation is “appropriate,” nor
provides a “good cause” exception. 42 U.S.C. § 1395z. Section 1395z commands that the HHS
Secretary “shall consult with appropriate State agencies.” 1d. As Plaintiffs argue, “[a]llowing the

Secretary to decide when consultation is appropriate would create an exception that swallows the

15 Defendants provide the following decisions as support for their reliance on the deference afforded to the HHS
Secretary: The GEO Grp., Inc. v. Newsom, 15 F.4th 919, 930 (9th Cir. 2021) (statutory language authorizing agency
to take “appropriate” action “is a hallmark of vast discretion”); see also Kisor v. Wilkie, 139 S. Ct. 2400, 2448 (2019)
(Kavanaugh, J., concurring in the judgment) (“broad and open-ended terms” like “appropriate” “afford agencies broad
policy discretion™); Alon Refin. Krotz Springs, Inc. v. EPA, 936 F.3d 628, 655 (D.C. Cir. 2019), cert. denied sub nom.,
Valero Energy Corp. v. EPA, 140 S. Ct. 2792 (2020) (“nor does the phrase “as appropriate’ itself specify a particular
temporal dimension™). ECF No. 32 at 45.

16
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rule.” ECF No. 34 at 10. Thus, Plaintiffs are likely to succeed on Count IV of their Complaint
alleging a Violation of 42 U.S.C. § 1395z.
c. RIA Report

CMS did not follow proper rulemaking procedures because the HHS Secretary did not
prepare a Regulatory Impact Analysis (“RIA”). When the HHS Secretary proposes a rule that “may
have a significant impact on the operations of a substantial number of small rural hospitals, the
Secretary shall prepare and make available for public comment an initial regulatory impact
analysis.” 42 U.S.C. § 1302(b)(1).

Defendants argue that the text of Section 1302(b)(1) applies to a “notice of proposed
rulemaking.” Under Defendants’ reasoning, the statute therefore does not apply to the CMS
Mandate because it was promulgated as an “Interim Final Rule.” ECF No. 32 at 45. (citing 86 Fed.
Reg. at 61,613; see Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519,
524 (1978) (courts are not free to impose additional procedural requirements on rulemakings
beyond those expressed in statute)); Abushagif v. Garland, 15 F.4th 323, 332 (5th Cir. 2021).

But the Supreme Court recently rejected Defendants’ IFR construction — albeit in a
different case with a different HHS Mandate. See Little Sisters of the Poor v. Pennsylvania, 140
S.Ct. 2367, 2384 (2020). In Little Sisters, the Supreme Court put aside “formal labels” and instead
reasoned that the relevant IFRs were the equivalent of the “notice of proposed rule-making”
(“NPR”). Specifically, the Supreme Court was persuaded that an IFR is equivalent to an NPR
when it states a: (1) “reference to the legal authority under which the rule is proposed” and (2)
“description of the subjects and issues involved.” Id. (citing Sections 553(b)(2)-(3)). The IFR in
Little Sisters is similarly situated to the IFR at issue here. For these reasons, this Court rejects

Defendants’ reading of Section 1302(b)(1).

17
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Even if the IFR at issue is not the equivalent of an NPR, Defendants did not have “good
cause” to skip notice-and-comment. Consequently, Plaintiffs are likely to succeed on Count V of
their Complaint alleging that Defendants violated 42 U.S.C. § 1302.

3. Arbitrary and Capricious

Courts must “hold unlawful and set aside agency action” that is “arbitrary and capricious.”
5 U.S.C. § 706(2)(A). An agency action is “arbitrary or capricious” when it fails to “articulate a
satisfactory explanation for its action including a rational connection between the facts found and
the choices made.” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29, 43 (1983). The arbitrary and capricious standard “requires that agency action be
reasonable and reasonably explained.” FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1158
(2021).

“Normally, an agency rule would be arbitrary and capricious if the agency has relied on
factors which Congress has not intended it to consider, entirely fails to consider an important aspect
of the problem, offered an explanation for its decision that runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed to a difference in view or the product of
agency expertise.” State Farm, 463 U.S. at 43. In reviewing an agency’s action, the Court considers

only reasoning “‘articulated by the agency itself’ at the time of the agency action and cannot
consider post hoc rationalizations.” 1d. at 50 (citing Burlington Truck Lines, Inc. v. United States,
371 U.S. 156, 168 (1962)); see also DHS v. Regents of the Univ. of California, 140 S. Ct. 1891,
1908 (2020).

Therefore, the grounds upon which an administrative order must be judged are those upon

which the record discloses that its action was based. SEC v. Chenery Corp., 318 U.S. 80, 87(1943).

In reviewing the record, the Court does not “defer to the agency’s conclusory or unsupported

18
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suppositions.” United Techs. Corp. v. U.S. Dep’t of Def., 601 F.3d 557, 562 (D.C. Cir. 2010) (citing
McDonnell Douglas Corp. v. U.S. Dep't of the Air Force, 375 F.3d 1182, 1187 (D.C. Cir. 2004)).

Here, Plaintiffs are likely to succeed on Count VI of its Complaint and prove that the CMS
Mandate is an “Arbitrary and Capricious Agency Action.” The Court finds Plaintiffs’ arguments
persuasive. Plaintiffs argue that the CMS Mandate’s overbreadth creates a blanket regulation that
relies on “conclusory and unsupported suppositions.” ECF No. 7 at 32. Plaintiffs further argue
that CMS failed to consider the extent of the CMS Mandate’s impact and inflexibility. Id. at 34.

Plaintiffs are likely to prove the CMS Mandate is overbroad in at least three respects. First,
the HHS Secretary extrapolated data from one provider and applied it to other fundamentally
different settings. Second, the CMS Mandate fails to consider the disruptions to staff shortages
and healthcare resources especially in rural areas from its enforcement. Third, the CMS Mandate
lacks exemptions for those who: (1) have natural immunity to COVID-19; (2) would prefer a
testing option as an alternative; or (3) have little or no patient contact.

a. Irrelevant Data to Support Conclusory Suppositions

CMS relies on comprehensive data elicited from just one type of facility: long-term-care

(“LTC”) facilities.'® 86 Fed. Reg. at 61,558. CMS assumes that the LTC data “may generally be

extrapolated to other settings.” Id. But this is a fallacy of composition. Data reflecting COVID-19

16 CMS states, “Data from CDC’s National Healthcare Safety Network (NHSN) have shown that case rates among
LTC facility residents are higher in facilities with lower vaccination coverage among staff; specifically, residents of
LTC facilities in which vaccination coverage of staff is 75 percent or lower experience higher rates of preventable
COVID-19.38 Several articles published in CDC’s Morbidity and Mortality Weekly Reports (MMWRS) regarding
nursing home outbreaks have also linked the spread of COVID-19 infection to unvaccinated health care workers and
stressed that maintaining a high vaccination rate is important for reducing transmission...While similarly
comprehensive data are not available for all Medicare- and Medicaid-certified provider types, the available evidence
for ongoing healthcare-associated COVID-19 transmission risk is sufficiently alarming in and of itself to compel
CMS to take action.” 86 Fed. Reg. at 61,558.
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vulnerabilities at LTC facilities is not necessarily extrapolative to the remaining fourteen
categories of Medicare- and Medicaid-certified facilities.

CMS concluded the available evidence in LTC facilities “is sufficiently alarming in and of
itself to compel CMS to take action.” Id. at 61,558. Defendants were not required to consider all
possible data in reaching their decision. See State v. Biden, 10 F.4th 538, 555 (5th Cir. 2021). But
the Court will “not defer to the agency’s conclusory or unsupported suppositions.” Id. (citing
United Techs. Corp. v. U.S. Dep’t of Def. 601 F.3d 557, 562 (D.C. Cir. 2010)). The Court finds
Defendants’ failure to consider any other data is unreasonable.

In making this finding, the Court notes that LTC facilities treat patients that are older and
more vulnerable to COVID-19.% Other certified facilities — like psychiatric residential treatment
facilities (“PRTF”)*® and community-care oriented health centers — serve patients in younger age
brackets that are less vulnerable to COVID-19.2 Defendant’s own data shows that deaths from

COVID-19 are overrepresented in LTC facilities.? Id. at 61,601.

17 “The population of older adults, and LTC facility residents in particular, have been hard hit by the impacts of the
pandemic. Among those infected, the death rate for older adults age 65 or higher was hundreds of time higher than for
those in their 20s during 2020.” 86 Fed. Reg. at 61,601.

18 “PRTFs are non-hospital facilities that provide inpatient psychiatric services to Medicaid-eligible individuals under
the age of 21 (also called the ‘psych under 21 benefit’).” 86 Fed. Reg. at 61,576.

19 “LTC facility and home health care patients are on average both the oldest and most health-impaired of those in
settings covered by this rule. At the other extreme, rural and other community-care oriented health centers serve the
full age spectrum and a lower fraction of severely health-impaired.” 86 Fed. Reg. at 61,612.

20 In expressing the “Populations of Higher Risk for Severe Covid-19 Outcomes”, CMS states that “approximately
54.1 million people aged 65 years or older reside in the U.S.; this age group accounts for more than 80 percent of U.S.
COVID-19 related deaths. Residents of LTC facilities make up less than 1 percent of the U.S. population but
accounted for more than 35 percent of all COVID-19 deaths in the first 12 months of the pandemic.” 86 Fed. Reg. at
61,566.
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CMS presents no evidence to support why the other fourteen categories of certified
facilities should be treated like LTC facilities. See State Farm, 463 U.S. at 43 (holding that in
reviewing an agency’s explanation for its rule the court considers, “whether the decision was based
on a consideration of the relevant factors and whether there has been a clear error of judgment.”).
The Court finds that Defendants’ failure to consider data from any of the other fourteen categories
of Medicare- and Medicaid- certified facilities resulted in conclusory and unsupported supposition
during the rule making process. See Biden, 10 F.4th at 555.

b. Staff and Resource Shortages

The CMS Mandate has “near-universal applicability”. Even so, CMS conducted a weak
and underwhelming analysis of the effects it would have on healthcare staff shortages and patient
care. CMS acknowledges the disruptions the CMS Mandate could create in a healthcare
environment already plagued with “endemic staff shortages.” Id. at 61,607. CMS absurdly
concludes that the vaccine requirement “will result in nearly all health care workers being
vaccinated, thereby benefiting all individuals in health care settings.” CMS admitted there was
“insufficient evidence to quantify and compare adverse impacts on patient and resident care
associated with temporary staffing losses due to mandates.” Id. at 61,569.

CMS admits vaccination rates are disproportionately lower in rural locations where
healthcare workers are more likely to be members of racial and ethnic minorities. CMS
dismissively and derisively argues that such workers could simply find jobs in “physician and
dental offices” not covered by the CMS Mandate. Id. at 61,566, 61,607. CMS’s callous response
ignores the harsh reality of rural healthcare, where (1) patients have fewer options and (2) the loss
of a provider disproportionately affects minority and low-income individuals. See ECF No. 7 at

35.
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Defendants claim the CMS Mandate is designed to achieve a universally vaccinated
healthcare force. 86 Fed. Reg. 61,569. As evidenced by Plaintiffs’ affidavits, the CMS Mandate
will likely cause significant job loss due to resignation or termination. Plaintiffs offer evidence of
healthcare workers in Texas who have not complied with internal COVID-19 vaccine mandates
and who will not comply with the CMS Mandate. ECF No. 8-1 at 214-217, 222-223, 231, 233-
235, 241-243.

Many executive officers of Medicare- and Medicaid-certified providers and suppliers in
Texas express concerns that the exacerbated staffing shortage would likely worsen should the CMS
Mandate be enforced. Id. at 208, 219, 248, 212, 225, 237, and 231. If they choose not to comply,
these executive officers will lose Medicare and Medicaid revenue in an already resource-drained
healthcare setting. 1d.

Such concerns are particularly prevalent in rural areas like the Hansford County Hospital
District. At Hansford County Hospital, where COVID-19 has already inflicted a “devastating
impact,” approximately 56% of medical staff are fully vaccinated as many refuse the vaccine on
personal, religious, and medical grounds. Id. at 209. The hospital cannot afford to lose more
employees because healthcare workers are difficult to recruit in rural areas. Id. If enforced, the
CMS Mandate would likely create a greater strain on limited resources and prevent residents of
rural communities from receiving vital medical services. Further, Plaintiffs argue the CMS
Mandate deadlines are impractical. Plaintiffs explain,

Those receiving the Pfizer vaccine must wait 21 days between their first and second

shots, and those receiving the Moderna vaccine must wait 28 days between their

first and second shots. App.203. So, hypothetically if a person receives their first

shot of the Moderna vaccine on November 30, 2021, they cannot get the second

shot any earlier than December 28, 2021, but must get it before January 4, 2022.

Taking this example further, if a person is suffering from COVID-19 at this time,

they would not be able to take any shots until they recovered, did not have any
symptoms and tested negative — even though this person is attempting to comply.
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ECF No. 7 at 37.

In sum, CMS created a *“one-size-fits-all” solution without articulating *“a satisfactory
explanation for its action including a rational connection between the facts found and the choice
made.” See State Farm, 463 U.S. at 43. Therefore, Plaintiffs are likely to prove that the CMS
Mandate is arbitrary and capricious because CMS relied on a perfunctory analysis of the possible
effects to healthcare staff shortages — particularly in rural areas — and applied an inflexible
deadline period for vaccine compliance.

c. Lack of Exemptions

Plaintiffs aver that the CMS Mandate lacks exceptions for healthcare workers who: (1)
have natural immunity to COVID-19; (2) who would prefer a testing option as an alternative to a
compulsory vaccine; or (3) whose jobs consist of little to no patient contact. ECF No. 7 at 33, 36.

Although CMS acknowledges the effectiveness of natural immunity, it rejects natural
immunity as a viable alternative to the CMS Mandate’s vaccination requirement.?! 86 Fed. Reg.
at 61,614. CMS recognizes the effectiveness of natural immunity yet dismisses it as an illegitimate
measure of infection control. Thus, CMS acts in an arbitrary and capricious manner by offering
“an explanation for its decision that runs counter to the evidence before the agency.” State Farm,
463 U.S. at 43.

Also, Defendants allowed regular testing as an alternative to vaccination in the OSHA
mandate but provide no explanation why that exception cannot apply here. See 86 Fed. Reg.
61,402. CMS simply dismisses testing as a viable alternative to vaccination based on a conclusory

supposition that a “vaccination is a more effective infection control measure.” Id. at 61,614.

2L CMS states that those who have “recovered from infection” are “no longer sources of future infections,” which
“reduce[s] the risk to both health care staff and patients substantially.” 86 Fed. Reg. at 61,604.
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Lacking a “satisfactory explanation” for its inflexibility or a “rational connection between the facts
found and the choices made,” CMS again acts in an arbitrary and capricious manner. See State
Farm, 463 U.S. at 43.

Finally, the overbreadth of the CMS Mandate is reflected in in its applicability to
employees and contractors “who provide any care, treatment, or other services for the facility . . .
regardless of patient contact.” 86 Fed. Reg. at 61,570 (emphasis added). In practice, the CMS
Mandate applies to telework and administrative employees who have little to no patient contact. It
also applies to contracted workers whose interaction with hospital staff and patients is limited to
common areas such as restrooms and cafeterias. Id. at 61,571. Plaintiffs are likely to win on the
merits that the CMS Mandate is arbitrary and capricious because CMS cannot justify such a
sweeping application of the rule, sans exceptions.

D. Substantial Threat of Irreparable Harm

To warrant a grant of a preliminary injunction, a plaintiff must demonstrate that it is likely
to “suffer irreparable harm in the absence of preliminary relief.” Winter, 555 U.S. at 20. Such
likelihood need not be based on a “certainty” but cannot rely upon a mere “possibility” of
irreparable harm. Id. at 22. Plaintiffs proved they will suffer irreparable harm in at least the two
ways discussed next.

1. Sovereign and Proprietary Interests.
a. Sovereign Interests

Plaintiffs have a sovereign interest in exercising their police powers to protect the health
and welfare of its citizens. Jacobson, 197 U.S. at 25-26. The CMS Mandate expressly “preempts
inconsistent State and local laws as applied to Medicare- and Medicaid-certified providers and

suppliers.” 86 Fed. Reg. at 61,568. Plaintiffs argue that enforcement of the CMS Mandate harms
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Plaintiffs by preventing them from enforcing Texas statutes which currently prohibit mandatory
vaccination requirements. See ECF No. 8-1 at 253.22

Irreparable harm exists when a federal regulation prevents a state from enforcing its duly
enacted laws. See, e.g., Abbott v. Perez, 138 S. Ct. 2305, 2324 n.17 (2018) (“[T]he inability to
enforce its duly enacted plan clearly inflicts irreparable harm on the State.”); Maryland v. King,
567 U.S. 1301, 1303 (2012) (Roberts, C.J., in chambers) (“Any time [a State is blocked] from
effectuating statutes enacted by representatives of its people, it suffers a form of irreparable
injury.”); New Motor Vehicle Bd. of Cal. v. Orrin W. Fox Co., 434 U.S. 1345, 1351 (1977)
(Rehnquist, C.J., in chambers) (“It also seems to me that any time a State is enjoined by a court
from effectuating statutes enacted by representatives of its people, it suffers a form of irreparable
injury.”); Org. for Black Struggle v. Ashcroft, 978 F.3d 603, 609 (8th Cir. 2020).

Healthcare facilities covered by the CMS Mandate have a tremendous reliance interest in
Medicare and Medicaid funds. Therefore, Defendants unconstitutionally use Congress’s spending
powers to “commandeer[] a State’s . . . administrative apparatus for federal purposes” by
conditioning Medicare and Medicaid funds on state surveyor compliance with the mandate. See
NFIB v. Sebelius, 567 U.S. 519, 577 (2012). As a result, not only would the CMS Mandate prohibit
Plaintiffs from enforcing its duly enacted COVID-19 vaccination regulations, but it would likely
force Plaintiffs to administer a federal mandate that has a dubious statutory basis.?® It is a “gun to

the head” and an unconstitutional use of Congress’s spending powers to compel Plaintiffs through

22 Executive Order GA-40: “No entity in Texas can compel receipt of a COVID-19 vaccine by any individual,
including an employee or a consumer, who objects to such vaccination for any reason of personal conscience, based
on a religious belief, or for medical reasons, including prior recovery from COVID-19. | hereby suspend all relevant
statutes to the extent necessary to enforce this prohibition.” ECF No. 8-1 at 253.

23 Even when an expressed statutory basis has been created by Congress, “the Constitution has never been understood
to confer upon Congress the ability to require the States to govern according to Congress’ instructions.” NFIB, 567
U.S. at 577 (citing New York v. United States, 505 U.S. 144, 162 (1992)).
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“financial inducement” to forgo exercising their police powers to enforce a federal statute. See
NFIB, 567 U.S. at 577, 581.2* Therefore, enforcement of the CMS Mandate poses a threat of
irreparable harm to Plaintiffs’ sovereign interests.
b. Proprietary Interests

Plaintiffs has a proprietary interest in the operation of its healthcare facilities covered by
the CMS Mandate. See ECF No. 7 at 13. Through the Texas Health and Human Services’ Health
and Specialty Care System (“HSCS”), Plaintiffs operates various state-run healthcare institutions
including thirteen State Supported Living Centers (“SSLCs”), nine State Hospitals (“SHs”), and
one residential youth center for individuals with mental health issues. ECF No. 7 at 13. Plaintiffs
assert that while HSCS has historically experienced staffing shortages, the COVID-19 pandemic
worsened this issue. (“Fill rates for the HSCS have steadily dropped from 86% in March 2020 to
73% in September 2021...State Hospitals currently have 8,508 FTEs, of which only 6,351
positions are filled...SSLCs have 13,863 FTEs, of which only 9,945 are filled.”) ECF No. 7 at 13.
Plaintiffs submit an affidavit by state HSCS Deputy Executive Commissioner Scott Schalchlin
(“Commissioner Schalchlin”) who expressed how staffing shortages will be exacerbated by the
CMS Mandate:

Staffing levels in Health and Specialty Care facilities will be impacted by this

federal requirement. Many staff have expressed their opposition to mandatory

vaccines and | anticipate that some staff will resign in lieu of compliance with this

requirement. Decreased staffing will increase the likelihood of injury or incident,

could require halting of admissions to HSCS facilities, lead to closure of beds or

units in the state hospitals, expand the civil and forensic inpatient care waitlists for

state hospitals, and increase the likelihood of regulatory citation due to sub-minimal

staffing levels. The downstream impacts of these events will likely lead to increased

pressure on local mental health systems, county jails, and the court system as well.

ECF No. 8-1 at 239.

24 Plaintiff is therefore likely to succeed on Count VII and Count VIII of its Complaint alleging an “Unconstitutional
Exercise of Spending Power” and a “Violation of Anti-Commandeering Doctrine.” ECF No. 1 at 62-64.
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Plaintiffs predict that decreased staffing due to the CMS Mandate will “further strain the
already-struggling HSCS and prevent Texans from receiving the care they need.” ECF No. 7 at
14. Specifically, Plaintiffs contend that decreased staffing will: (1) “increase the risk of injury or
incident; (2) require halting admission to HSCS facilities; (3) overwork nurses; (4) lead to closure
of beds or units in the State Hospitals; (5) expand the civil and forensic inpatient care waitlists for
State Hospitals; and (6) increase the likelihood of regulatory citation due to sub-minimal staffing
levels.” Id. (additions) Plaintiffs assert that a staffing shortage will also require “additional
resources and an increased workload to comply with the onerous regulatory requirements imposed
by the CMS Vaccine Mandate.” Id. citing ECF No. 8-1 at 240.

Such threat of harm to Plaintiffs’ proprietary interests is akin to the “irreparable harm” of
“the business and financial effects of a lost or suspended employee, compliance and monitoring
costs associated with the Mandate, [and] the diversion of resources necessitated by the Mandate”
faced by businesses in the recent Fifth Circuit OSHA Mandate Case. BST Holdings, 17 F.4th at
618. The CMS Mandate poses a threat of irreparable harm to Plaintiffs’ proprietary interests by
increasing the likelihood of staffing shortages, thereby creating business and financial effects that
can drain state resources and disrupt the state’s ability to efficiently operate its various healthcare
programs.

2. Staff and Supply Shortages in Rural Areas.

Like other States, Plaintiffs have endured “endemic staff shortages.” 86 Fed. Reg. at
61,607. Texas Health and Human Services issued a report finding that Plaintiffs suffer a shortage
of physicians that is projected to increase. ECF No. 8-1 at 103. Further, the pandemic has
exacerbated the nursing shortage in Texas as State health data projects a deficit of 59,970 nurses

in Texas by 2030. Id. at 12. Plaintiffs provide numerous affidavits of healthcare professionals in
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Texas who lost their jobs due to non-compliance with internal COVID-19 vaccine requirements
enforced prior to Governor Abbott’s Executive Order prohibiting such mandates. Id. at 214-17,
222-23, 233-35, 241-43.

Plaintiffs also submit affidavits from executive officers of hospitals (ECF No. 8-1 at 208,
219, 248), university health centers (ECF No. 8-1 at 212), the HHSC (ECF No. 8-1 at 225, 237),
and a healthcare worker who will resign if forced to comply with the CMS Mandate (ECF No. 8-
1 at 231). As a composite, these declarants express both a grave concern in an exacerbated staffing
shortage and a substantial reliance on Medicare and Medicaid revenue to fund operations in an
already resource-drained healthcare system.

Defendants cite the HHS Secretary’s reliance on “real-world experience with COVID-19
vaccination requirements in a variety of settings” to support the prediction that “the vast majority
of non-exempt individuals would obtain vaccination, even in cases where individuals earlier had
expressed an initial unwillingness to do so.” ECF No. 32 at 47. But the affidavits submitted by
Texas healthcare workers and leaders suggest otherwise — and predict that even a small amount
of staff loss is detrimental.

Healthcare staff who refused the COVID-19 vaccine have cited various reasons: personal,
religious, and medical. 1d. at 209. Such convictions are likely to persist even in the presence of a
mandate. The CEO of Goodall-Witcher Healthcare states that “multiple employees” informed him
that they will resign if forced to get the COVID-19 vaccine. ECF No. 8-1 at 248. In addition, there
are affidavits from healthcare workers in Texas who have not complied with internal COVID-19

vaccine mandates and who will not comply if the CMS Mandate is enforced. Id. at 214-17, 222-
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23, 231, 233-35, 241-43. Plaintiffs argue that rural healthcare providers like Hansford County
Hospital can ill afford to lose any more staff.?

Plaintiffs aver that rural hospitals are likely to experience the greatest threat of irreparable
harm. Plaintiffs submit an affidavit by Jeff R. Turner (“Mr. Turner”), the Chief Executive Officer
of Moore County Hospital District (“MCHD™), located in one of the “earliest and hardest hit rural
communities in Texas” due to “its geographic isolation and presence of a meat-packing plant with
a sizable refugee population.” ECF No. 8-1 at 245. Mr. Turner explains that despite Moore
County’s “dubious distinction” of having the “highest per capita covid-infection rate in Texas,” 99
of MCHD’s 372 full-time equivalent employees remain unvaccinated. Id. at 245-46. Mr. Turner
predicts that MCHD will have to choose between forgoing 45% of its “total payor mix” that rely
on Medicare and Medicaid program funding or lose up to 50% of its employees who remain
unvaccinated if the mandate is enforced, thereby putting MCHD in a “no-win situation.” Id. Either
“penalty” will likely cripple MCHD’s ability to provide essential healthcare services. Id. at 246.2°

Plaintiffs have proven through affidavits that the CMS Mandate poses a substantial threat
of irreparable harm by compromising the ability of “providers and suppliers” to offer essential

healthcare services and full range of care for vulnerable communities across Texas.

% Declarant Jonathan Bailey, CEO for Hansford County Hospital District: “I cannot afford to lose more staff . . .
Everyone in our community will suffer if we lose staff and services.” ECF No. 8-1 at 209-10.

% Defendants argue that immediate termination from Medicare and Medicaid programs will not occur. Instead,
facilities will be given an opportunity “to make corrections and come into compliance.” ECF No. 32 at 48. Lack of
immediacy does not change the fact that healthcare providers in rural areas such as MCHD will have to choose between
(1) complying with the CMS Mandate and losing a significant amount of much needed medical staff, or (2) forego a
substantial amount of Medicare and Medicaid funding.
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E. Public Interest

Federal courts may consider the third and fourth requirements for an issuance of a
preliminary injunction together as they overlap considerably and “merge when the Government is
the opposing party.” Texas, 809 F.3d at 187; Nken v. Holder, 556 U.S. 418, 435 (2009). In
determining the balance of equities and public interest factors affected by a grant of injunctive
relief, the Court “must balance the competing claims of injury and must consider the effect on each
party of the granting or withholding of the requested relief.” Winter, 555 U.S. at 24 (citing Amoco
Prod. Co. v. Vill. of Gambell, AK, 480 U.S. 531, 542 (1987)). Further, “[i]n exercising their sound
discretion, courts of equity should pay particular regard for the public consequences in employing
the extraordinary remedy of injunction.” Id. (citing Weinberger v. Romero—Barcelo, 456 U.S. 305,
312 (1982); see also Railroad Comm'n of Tex. v. Pullman Co., 312 U.S. 496, 500 (1941)).

Defendants allege a more generalized, nebulous, and speculative harm,?” while Plaintiffs
provided particular and tangible evidence that they will endure irreparable harm to their Plaintiffs’
economic, healthcare, and liberty interests should the injunction be denied. In addition, the Court
finds it is in the public interest for Plaintiffs to maintain the status quo of encouraging, but not
mandating the vaccine in light of the staffing crisis. The Fifth Circuit recently held in the OSHA
Vaccine Mandate case, “[T]he public interest is also served by maintaining our constitutional
structure and . . . the liberty of individuals to make intensely personal decisions according to their
own convictions.” BST Holdings, 17 F.4th at 618. Accordingly, the Court finds that the balance of
equities and the public interest in the status quo weigh in favor of granting Plaintiffs’ Motion for

Preliminary Injunction.

27 Defendants’ public-interest argument relies on “slowing the spread of COVID-19 among millions of healthcare
workers and patients at federally-funded health care facilities.” ECF No. 32 at 49. This is undermined by CMS’s own
admission within its rule that “the effectiveness of the vaccine to prevent disease transmission by those vaccinated [is]
not currently known.” 86 Fed. Reg. at 61,615.
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CONCLUSION

For the reasons set forth above, the Court GRANTS Plaintiffs’ Motion for a Preliminary
Injunction. The Court ORDERS that Defendants are preliminarily enjoined from the
implementation and enforcement of 86 Fed. Reg. 61,555 (Nov. 5, 2021), the Interim Final Rule
with Comment Period entitled “Medicare and Medicaid Programs; Omnibus COVID-19 Health
Care Staff Vaccination,” against any and all Medicare- and Medicaid-certified providers and
suppliers within the State of Texas pending a trial on the merits of this action or until further order
of this Court. Defendants shall immediately cease all implementation or enforcement of the Interim
Final Rule with Comment Period as to any Medicare- and Medicaid-certified providers and
suppliers within the State of Texas. Using the same methodology set forth in the Court’s previous
Preliminary Injunction Hearing and Order, Defendants shall provide “notice” to all Medicare- and
Medicaid-certified providers and suppliers located in Texas that the CMS Mandate will not be
implemented or enforced. See ECF No. 42, 43.

The Court further ORDERS that no security bond shall be required under Federal Rule of
Civil Procedure 65(c).

SO ORDERED.

December 15, 2021.

MATPHEW J. )KAGSMARYK
UNWTED STATES DISTRICT JUDGE
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