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STATEMENT 

To protect patients at facilities that participate in the Medicare and 

Medicaid programs, the Secretary of Health and Human Services issued an 

interim final rule (IFR) requiring such facilities—as conditions on their 

receipt of federal funding under these programs—to ensure that their staff 

are vaccinated against COVID-19 (subject to medical and religious 

exemptions).  The district court issued a preliminary injunction prohibiting 

the IFR’s implementation.  This Court stayed the injunction as applied to 

facilities outside the plaintiff States.  See Louisiana v. Becerra, 20 F.4th 260, 

262-64 (5th Cir. 2021) (per curiam).  After hearing oral argument, the 

Supreme Court stayed the injunction as applied to facilities within the 

plaintiff States.  See Biden v. Missouri, 142 S. Ct. 647 (2022). 

Accordingly, the IFR took effect.  Soon after the Supreme Court’s 

ruling, the Centers for Medicare & Medicaid Services (CMS) indicated as a 

matter of enforcement discretion that facilities within the plaintiff States 

generally must ensure that their employees have received their first vaccine 

shot by February 14, 2022 (subject to exemptions).  See CMS, External FAQ: 

CMS Omnibus COVID-19 Health Care Staff Vaccination Interim Final Rule 

(updated Jan. 20, 2022), available at https://perma.cc/PUW4-Y39E. 
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ARGUMENT 

A. The Supreme Court’s Ruling Does Not Permit the District 
Court To Reinstate An Injunction Against The IFR 

 
Plaintiffs now ask this Court for an emergency remand so that they 

can ask the district court once again to enjoin the IFR’s implementation.  

However, the Supreme Court’s ruling does not permit the district court to 

reinstate an injunction.  The whole point of the Supreme Court’s decision, 

issued after a rare oral argument on a stay application and explained in a 

thorough written opinion, was to allow the IFR to take effect.  Contrary to 

plaintiffs’ premise (Mot. vi), the impending first-shot deadline is not an 

“emergency” for the district court to address; it is the consequence of the 

Supreme Court’s order granting a stay of the district court’s injunction 

(which itself delayed the IFR’s first-shot deadline by more than a month).  

1. Plaintiffs cannot circumvent the Supreme Court’s ruling by 

alleging that the IFR amounts to “[c]ommandeering” of state-run facilities 

in violation of the Tenth Amendment.  Mot. vi.  In granting a stay, the 

Supreme Court concluded that the IFR established a valid condition on 

federal funds.  The Court reasoned that the IFR is within the Secretary’s 
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statutory authority to establish conditions for facilities that accept Medicare 

or Medicaid funding; that the IFR is not arbitrary and capricious; that the 

Secretary had good cause to issue the IFR without notice and comment; 

and that plaintiffs’ remaining arguments lacked merit.  See Biden v. 

Missouri, 142 S. Ct. 647, 652-654 (2022).  Those remaining arguments 

included plaintiffs’ constitutional claims.  See, e.g., Response To Application 

For A Stay Pending Appeal at 26, 27, Becerra v. Louisiana, Nos. 21A240 & 

21A241 (U.S. Dec. 30, 2021) (arguing that the IFR “is unconstitutional under 

both the Spending Clause and the Non-Delegation Doctrine”).   

Because the Supreme Court upheld the IFR as a valid condition on 

federal funds, a lower court could not deem the IFR to be an impermissible 

“commandeering” of state-run facilities.  As the Supreme Court has 

explained, valid conditions on the receipt of federal funds do not constitute 

commandeering.  New York v. United States, 505 U.S. 144, 167, 173 (1992) 

(contrasting funding conditions with commandeering).  “Congress has 

authority under the Spending Clause to appropriate federal moneys to 

promote the general welfare” and “to see to it that taxpayer dollars 

appropriated under that power are in fact spent for the general welfare.” 

Sabri v. United States, 541 U.S. 600, 605 (2004).  Regardless of whether a 
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facility is state-operated or privately run, it must comply with health and 

safety standards set by the Secretary, which include the IFR’s staff-

vaccination requirement.  Thus, remand to allow plaintiffs to pursue their 

“anti-commandeering” challenge to the IFR would be futile. 

2. Plaintiffs’ commandeering argument, moreover, could at most 

support relief against the small fraction of Medicare- and Medicaid-

participating facilities that are run by States; the argument has no 

applicability to the vast number of other Medicare- and Medicaid-

participating facilities that are run by private entities.   

To the extent plaintiffs suggest that the IFR commandeers state 

survey agencies, they are mistaken several times over.  As the government 

explained in the Supreme Court, a State’s decision to enter into a survey 

agreement with the Secretary is voluntary.  See Gov’t Appl. Reply Br. 17-18 

n.5, Nos. 21A240, 21A140 (citing 42 U.S.C. § 1395aa(a) (‘The Secretary shall 

make an agreement with any State which is able and willing to do so[.]’) 

(emphasis added)).  A State’s voluntary choice cannot be considered 

commandeering.  And the Supreme Court’s grant of the government’s stay 

application notwithstanding plaintiffs’ arguments on this point reinforces 

that it is not open to the district court to take a contrary position. 
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B. CMS Guidance Does Not Establish A Vaccination 
Requirement For Employees of State Survey Agencies 

 
Plaintiffs alternatively seek to challenge two guidance documents 

that CMS recently issued for state survey agencies, i.e., the state agencies 

that, pursuant to voluntary agreements with CMS, conduct periodic 

surveys to determine whether providers meet Medicare’s conditions of 

participation.  As our district court filing explained, see Dkt. No. 55 at 6-7, 

19-21, plaintiffs’ putative challenge is premised on a misunderstanding of 

the guidance, which does not establish a vaccination requirement for 

employees of state survey agencies. 

By its terms, the January 25 memorandum merely set forth CMS’s 

“expectations” for state surveyors.  CMS, Vaccination Expectations for 

Surveyors Performing Federal Oversight (Jan. 25, 2022), 

https://go.cms.gov/34pQK3G.  The memorandum states that “[s]urveyors 

who are not fully vaccinated should not participate as part of the onsite 

survey team performing federal oversight of certified providers and 

suppliers.”  Id. at 2.  However, the memorandum does not reserve to CMS 

any role in enforcing the agency’s “expectations,” or threaten any 

consequence to state survey agencies that act contrary to its terms.  Instead, 
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the memorandum makes clear that “certified providers and suppliers are 

not permitted to ask surveyors for proof of their vaccination status as a 

precondition for entry,” and that only “State Survey Agencies . . . are 

ultimately responsible for compliance with this expectation.”  Id. at 3 

(emphasis omitted). 

It is puzzling why plaintiffs nonetheless insist that the January 25 

guidance establishes a “Vaccine Mandate on state surveyors.”  Mot. vii.  In 

any event, a remand to allow plaintiffs to plead this new claim would be 

futile.  Under the reasoning of California v. Texas, 141 S. Ct. 2104, 2114 

(2021), plaintiffs lack standing to challenge the January 25 guidance 

because they “have not pointed to any way in which the defendants . . . 

will act to enforce” it.  Likewise, the guidance is not final agency action 

because it is not an action “from which legal consequences will flow.” 

Bennett v. Spear, 520 U.S. 154, 177-78 (1997). 

Plaintiffs also cite a separate February 9 memorandum for state 

survey agencies.  This memorandum is not referenced in plaintiffs’ 

proposed second amended complaint, and it is not a subject of the district 

court’s indicative ruling.  Nor does it make reference to vaccination of state 

surveyors.  See State Obligations to Survey to the Entirety of Medicare and 

Case: 21-30734      Document: 00516199613     Page: 11     Date Filed: 02/11/2022



 

7 
 

Medicaid Health and Safety Requirements under the 1864 Agreement (Feb. 9, 

2022), https://go.cms.gov/34PVy24.  The February 9 memorandum 

simply indicates that, if a state agency does not fulfill its agreement to 

survey providers for compliance with all applicable standards of the 

Medicare and Medicaid conditions of participation, then CMS will reduce 

the state agency’s payment for survey activities by an amount 

“commensurate with the impact of the State actions and the federal 

resources needed to provide appropriate oversight of providers and 

suppliers.”  February 9 Mem. at 2.  That statement reflects the 

unremarkable fact that a state survey agreement is a contract, and CMS 

provides funds to surveyors in exchange for their performance of a 

contractual agreement to conduct surveys.  Because state participation in 

the survey process is voluntary, nothing in the February 9 memorandum 

can give rise to a viable claim under the anti-commandeering doctrine.1 

                                                 
1 The district court made clear that it was prepared to grant leave to 

amend the complaint only with regard to plaintiffs’ anti-commandeering 
argument and the challenge to the January 25 guidance.  See Dkt. No. 59, at 
5 (Indicative Ruling).  Thus, we have not addressed other issues that plaintiffs 
sought to raise below, such as their (meritless) assertion that Omicron’s 
emergence made the IFR arbitrary and capricious. 
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CONCLUSION 

Plaintiffs’ emergency motion for a remand should be denied. 

Respectfully submitted, 

 

 

BRIAN M. BOYNTON 
Acting Assistant Attorney General 

 
s/ Alisa B. Klein 

ALISA B. KLEIN  
LAURA E. MYRON 

Attorneys, Appellate Staff 
Civil Division, Room 7235 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 
(202) 514-1597 
Alisa.klein@usdoj.gov 

 
February 2022
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