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INTRODUCTION AND SUMMARY

The district court has issued a preliminary injunction requiring the U.S. Navy and
the Marine Corps to keep or place two senior officers in command of combat units
after the military has lost confidence in their ability to command. By countermanding
the Navy’s military judgment in that way, the court has sidelined a $1.8 billion warship
and substantially interfered with the deployment of roughly 300 Marines. The court has
also usurped the military’s authority to decide which service members are fit for
command, what precautions must be taken to reduce the risk that service members will
compromise military readiness, and how best to maintain good order and discipline.
Because there is no basis for the district court’s extraordinary intrusion into core military
affairs, the preliminary injunction should be stayed pending appeal. Allowing the
preliminary injunction to remain in effect during the appeal will do irreparable damage
to national security and military readiness during a global crisis. Given the grave and
ongoing harm caused by the preliminary injunction, defendants request an immediate
administrative stay, or a stay as soon as possible.

The preliminary injunction covers two officers, proceeding under pseudonyms:
a Commander Surface Warfare Officer in the Navy (Navy Commander) who is
currently the commanding officer of a guided-missile destroyer and its crew of over 300
sailors, and a Lieutenant Colonel in the Marine Corps (Lieutenant Colonel) who had
been selected to command a forward-deploying battalion of over 300 Marines

embarked within the confined spaces of an amphibious ship for six to ten months and
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on-call for rapid crisis response. Both individuals’ duties require them to be ready to
deploy around the world at any time. But both individuals have refused to be vaccinated
against COVID-19 even after their requests for religious exception were denied. The
Navy and Marine Corps have concluded that neither can effectively or safely hold
command positions under those circumstances. The Navy and Marine Corps have
turther concluded that, for these plaintiffs, vaccination against COVID-19 is the least-
restrictive means of advancing compelling interests in military readiness and in the
health and discipline of the force. The district court’s preliminary injunction prevents
the military from acting on these determinations—or even taking the intermediate step
of preventing the plaintiffs from occupying command posts while unvaccinated—
overriding the military’s professional judgment that keeping plaintiffs in command
creates an intolerable threat to military readiness and to good order and discipline.
The harms flowing from the district court’s order are immediate, grave, and
ongoing. The Navy has concluded that it cannot deploy Navy Commander’s $1.8 billion
guided-missile destroyer while he remains in command, taking one of the Navy’s most
versatile warships out of commission during an international crisis. And the Marine
Corps must continue to usher Lieutenant Colonel through the rigorous process
required for her to assume command of a deploying unit, even though she would not
be permitted to enter some of the countries to which her unit may be deployed. As long
as the preliminary injunction is in effect, the Marine Corps cannot assign another officer

to fill this command role.
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Moreover, the military’s appeal is likely to succeed on the merits. First, challenges
to military-assignment decisions are not reviewable in civilian courts, so plaintiffs’
claims are not justiciable insofar as they challenge their assignments. Second, the Navy
and Marine Corps’ application of their COVID-19 vaccination requirements is fully
consistent with the Religious Freedom Restoration Act (RFRA) and the First
Amendment. The military has a compelling interest in maintaining military readiness,
including by ensuring that all of its service members are healthy and ready to deploy at
a moment’s notice. This interest is vital to the national security of the United States,
and requiring that these plaintiffs be vaccinated is the least-restrictive means of
vindicating it. As long as these plaintiffs remain unvaccinated, they cannot deploy
wotldwide, severely hampering their ability to carry out their missions. Moreover,
plaintiffs remain at greater risk of serious illness and pose a greater risk of spreading
COVID-19 to the hundreds of men and women under their command, further
jeopardizing their ability to perform core military functions.

The military has made an expert judgment that, for these plaintiffs, vaccination
is by far the best way to avoid these harms. The district court erred in rejecting that
judgment and ignoring the military’s individualized determinations that these plaintiffs
cannot safely and effectively serve in command positions while they refuse to obey the

lawful order to become vaccinated against COVID-19.
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STATEMENT

A.  The Military and COVID-19

COVID-19 has taken a severe toll on the military. As of late January 2022,
355,099 service members had contracted COVID-19, resulting in 92 deaths. A224 (Dkt.
74-5 9 3).! Only 3% of those deaths were from individuals with any level of vaccination.
A224, A230 (Dkt. 74-5 99 3, 18). Moreover, of all active-duty personnel hospitalized
with COVID-19 from December 2020 to January 2022, only 0.012% were vaccinated.
A230 (Dkt. 74-5 ] 18).

On August 24, 2021, once the Pfizer COVID-19 vaccine received full approval,
the Secretary of Defense directed the Secretaries of the military departments to
immediately ensure that all service members were fully vaccinated against COVID-19.
AT71 (Dkt. 1-4). Shortly thereafter, the Secretary of the Navy directed active-duty service
members in the U.S. Navy and the Marine Corps to be fully vaccinated by November
28, 2021. A73 (Dkt. 23-8).

The COVID-19 vaccination requirement joined the military’s nine existing
vaccination requirements used to maintain the readiness of its force, along with eight
other vaccines required in specific situations. As with other vaccination requirements,

a service member’s doctor can provide or recommend a medical exception to the

COVID-19 vaccination requirement. A77-78 (Dkt. 23-18 4 5); A122-26 (Dkt. 23-19

! Citations to A___ are to the addendum to this motion.
4
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99 6-11). In addition, a service member can seek a religious exception and may
administratively appeal the denial of a religious exception request. A84-86 (Dkt. 23-18
9 14); A126 (Dkt. 23-19 §12). If a service member refuses vaccination without an
approved exception or a pending administrative appeal, he or she is required to be
processed for administrative separation. A86-87 (Dkt. 23-18 4 15); A130-31 (Dkt. 23-
19 9 15).

B.  Prior Proceedings

In October 2021, a group of military service members filed this lawsuit on behalf
of a putative class, challenging the Department of Defense and Navy COVID-19
vaccination requirement under RFRA and the First Amendment. Dkt. 1. Plaintiffs first
sought a temporary restraining order (TRO) and preliminary injunction barring
enforcement of the COVID-19 vaccination requirement as to all United States military
service members. Dkt. 2. The district court declined, but permitted plaintiffs to move
for individualized relief in exigent circumstances. Dkt. 9; Dkt. 40.

On February 1, 2022, plaintiffs sought a TRO as to two officers—Navy
Commander and Lieutenant Colonel. Dkt. 60. Plaintiffs alleged that Navy Commander
faced imminent removal from command and Lieutenant Colonel faced rescission of
her command selection because they had been denied a religious exception to the
COVID-19 vaccine requirement. The court granted a TRO, barring the military “from
diminishing or altering in any manner and for any reason the current status of Navy

Commander and [Lieutenant Colonel]” through February 11. Dkt. 67 at 10. The district
5
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court held a preliminary injunction hearing, and, on February 11, extended the TRO
through February 18. Dkt. 85.

On February 18, the district court issued a preliminary injunction, enjoining the
defendants “from enforcing against Navy Commander and [Lieutenant Colonel] any
order or regulation requiring COVID-19 vaccination” and “from any adverse or
retaliatory action against Navy Commander or [Lieutenant Colonel] as a result of],
arising from, or in conjunction with Navy Commander’s or [Lieutenant Colonel’s]
requesting a religious exemption, appealing the denial of a request for a religious
exemption, requesting reconsideration of the denial of a religious exemption, or
pursuing this action or any other action for relief under RFRA or the First
Amendment.” A49-50 (Dkt. 111 at 47-48).

The district court first concluded that plaintiffs’ claims were justiciable because
RFRA “expressly creates a remedy in district court” and “includes no administrative
exhaustion requirement.” A32 (Dkt. 111 at 30).

The district court next concluded that plaintiffs’ RFRA claims were likely to
succeed on the merits, reasoning that the military had failed to establish that requiring
plaintiffs to be vaccinated was the least-restrictive means to achieve a compelling
government interest. The district court believed the Navy and Marine Corps’ analysis
of the relevant interests was insufficiently individualized, concluding that the Navy and

Marine Corps had failed to establish that plaintiffs could not use other COVID-19
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mitigation measures or continue “under altered conditions including remote work and
isolation protocol” and “under altered duties.” A43 (Dkt. 111 at 41).

The district court went on to conclude that plaintiffs would suffer irreparable
harm absent a preliminary injunction, as they would be forced to choose between
“follow[ing] a direct order contrary to a sincerely held religious belief or . .. fac[ing]
immediate processing for separation or other punishment.” A47 (Dkt. 111 at 45).

Finally, the district court determined that the balance of the equities and the
public interest weighed in favor of a preliminary injunction. According to the district
court, “the public has no interest in tolerating even a minimal infringement on Free
Exercise,” which RFRA protects. A47 (Dkt. 111 at 45). Moreover, the district court
suggested, “to the extent a ‘substantial disruption’ results from the defendants’ systemic
failure to assess a religious exemption request ‘to the person,” the ‘harm’ suffered by
defendants results only from the defendants” own failure to comply with RFRA.” A48
(Dkt. 111 at 46). Declaring that plaintiffs had “ably discharged their duties” throughout
the pandemic despite being unvaccinated, the district court asserted that it saw no
“meaningful increment of harm to national defense likely to result because [plaintiffs]

continue to serve unvaccinated but in accord with other, proven, rigorous, and

successful safety protocols.” A48-49 (Dkt. 111 at 46-47).

*The court did not separately analyze plaintiffs’ First Amendment claims on the
logic that RFRA provides greater protection for a service member than the First
Amendment. A31 (Dkt. 111 at 29).
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Defendants filed a notice of appeal on February 25 and on February 28 asked
the district court to grant an administrative stay and to stay its order pending appeal.
Dkt. 115; Dkt. 118. Defendants asked for a ruling on its administrative stay request by
March 2, explaining that, if denied, they would seek relief in this Court. Dkt. 118 at 2.
The district court denied defendants” administrative stay request on March 2 and set a
hearing on defendants’ stay motion. Dkt. 122.

ARGUMENT

In determining whether to grant a stay pending appeal, this Court considers
(1) likelihood of success on appeal; (2) whether the applicant will suffer irreparable
injury; (3) the balance of hardships to other parties interested in the proceeding; and
(4) the public interest. Nken v. Holder, 556 U.S. 418, 434 (2009); Hand v. Scort, 888 F.3d
1206, 1207 (11th Cir. 2018). In cases involving the government, the harm to the
government and the public interest merge. Nkezn, 556 U.S. at 435. Moreover, where “the
balance of the equities . . . weighs heavily in favor of granting the stay,” a stay may be
“granted upon a lesser showing of a substantial case on the merits.” LabMD, Inc. v.
Federal Trade Comne’n, 678 F. App’x 816, 819 (11th Cir. 2016) (quoting Garcia-Mirv. Meese,
781 F.2d 1450, 1453 (11th Cir. 19806)); see also Schiavo ex rel. Schindler v. Schiavo, 403 F.3d
1223, 1232 (11th Cir. 2005). Here, every factor strongly favors staying the preliminary

injunction pending appeal.
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I. Equitable factors overwhelmingly favor a stay.

A. By requiring the military to keep Navy Commander in command and allow
Lieutenant Colonel to assume command, despite their refusal to comply with the
military’s COVID-19 vaccination requirement, the preliminary injunction irreparably
damages the military and the public interest.

The Supreme Court has repeatedly emphasized that professional military
commanders are best situated to decide what is necessary for military readiness,
explaining that “it is difficult to conceive of an area of governmental activity in which
the courts have less competence.” Gilligan v. Morgan, 413 U.S. 1, 10 (1973); see also Orloff
v. Willonghby, 345 U.S. 83, 93-94 (1953) (““[JJudges are not given the task of running the
Army. ... The military constitutes a specialized community governed by a separate
discipline from that of the civilian.”). Here, however, the district court has directly
countermanded military commanders’ professional judgment that plaintiffs cannot
safely and effectively hold command roles. The loss of discretion vested under the
Constitution and federal law to determine assignment and resource decisions is per se
irreparable harm. See Swain v. Junior, 958 F.3d 1081, 1090 (11th Cir. 2020).

1. The preliminary injunction creates an unacceptable risk to military readiness
and national security. While Navy Commander and Lieutenant Colonel are
unvaccinated, they place themselves and their units at higher risk of illness,

hospitalization, and death and thus create a greater risk of mission failure. See A156

(Dkt. 66-4 § 2); A233-34 (Dkt. 74-10 9 5); A196-208 (Dkt. 74-4 99 14-30). As Admiral
9



USCAL11 Case: 22-10645 Date Filed: 03/03/2022 Page: 16 of 29

William Lescher—the second-highest commissioned officer in the Navy—explains,
restricting the Navy’s ability to reassign unvaccinated personnel “to mitigate COVID-
19 related risks to units preparing to deploy, or that are deployed, will cause direct and
immediate impact to mission execution,” as well as to “[tlhe heall]th, readiness, and
mission execution of broader conventional Navy units.” A156 (Dkt. 66-4  2). Admiral
Daryl Caudle, who commands the United States Fleet Forces Command, likewise
explains that serious illness from COVID-19 threatens the Navy’s “mission if
unvaccinated Sailors remain in deployable units.” A286-87 (Dkt. 118-3 4 16) (emphasis
omitted). Based on experience with past outbreaks, “fully vaccinated units withstand
COVID outbreaks with significantly less impact to the mission.” A283-87 (Dkt. 118-3
99 14-10).

The Navy has determined that Navy Commander’s unvaccinated status poses an
unacceptable risk to the Navy’s ability to carry out its mission and to the health and
safety of his crew; accordingly, the Navy will not deploy the destroyer under his
command. Navy Commander’s “vaccination status creates a risk that the most critical
member of the command, i.e., the commander, may suffer adverse health effects due
to COVID-19,” and it also “creates a risk to his Sailors, all of which ultimately translate
into operational risks for the ship.” A317 (Dkt. 118-6 4 15-10); see also A294 (Dkt. 118-
49 7) (describing risks posed by unvaccinated personnel, including medical evacuation,
issues with foreign country requirements, and mission failure); A249-51 (Dkt. 74-12

99 12-13) (describing additional risks Navy Commander poses to the destroyer, its crew,
10
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and its mission and explaining that the Navy is unwilling to deploy the destroyer with a
commander “who could compromise the health and effectiveness of the ship”). The
risks of an unvaccinated commander “reverberate throughout the force” because
“complex operational plans are impacted when ships are unavailable to deploy as
planned or when a ship is taken off mission for reasons such as a COVID-19 outbreak.”
A317 (Dkt. 118-6 § 16). Vaccination status also affects “pre-deployment quarantine
requirements” and “port entry requirements,” A317 (Dkt. 118-6 § 16)—indeed, because
of foreign country vaccination requirements, the presence of a single unvaccinated crew
member could keep a ship from entering port. And in the event of a COVID-19
outbreak, “the unavailability of a vessel can have negative implications at the strategic
level by removing U.S. naval presence from key areas.” A317 (Dkt. 118-6 9 16).
Similarly, the Marine Corps has determined that Lieutenant Colonel’s
unvaccinated status poses an unacceptable risk to her prospective command and to the
Marine Corps’ mission. See A335-37 (Dkt. 118-7 99 9-11); A302-05 (Dkt. 118-5 99 10-
11); A241-42 (Dkt. 74-11 99 8-9). “[I]t is imperative that a [logistics battalion]
commander be worldwide deployable and ready to lead Marines at all times.” A333-34
(Dkt. 118-7 9 6). The “fundamental goal” of the Marine Corps “is the maintenance of
a force that is ready, responsive, and capable of fighting whenever and wherever called
upon,” which requires the Corps “to maintain a high degree of readiness to deploy
responsively, engage quickly, and sustain itself in combat for whatever period is

required.” A238-39 (Dkt. 74-11 9 4). Marine Expeditionary Units in particular are
11
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organized and equipped to be “capable of responding rapidly to a broad range of crises
and conflict situations.” A337 (Dkt. 118-7 4 12). Lieutenant Colonel cannot meet those
standards and would not be able to effectively deploy as the commanding officer of the
combat logistics battalion of the Marine Expeditionary Unit to which she is assigned.
A333-37 (Dkt. 118-7 9] 6, 9-13); A240-43 (Dkt. 74-11 9 7-10).

While Lieutenant Colonel is unvaccinated, she is at increased risk of infection,
severe illness, and death. If Lieutenant Colonel were to fall “seriously ill before or during
the deployment,” for example, it would “necessitat[e] a change of command at an
inopportune moment” and compromise the effectiveness of the unit. A336 (Dkt. 118-
7 9 10). In addition, she would be unable to disembark with her battalion at certain
ports due to foreign countries’ vaccination requirements, undermining her battalion’s
ability to complete its mission, her the unit’s operations, and the Marines’ operations
more broadly. A335-36 (Dkt. 118-7 4] 9-10); A241-43 (Dkt. 74-11 4 9-10); A303-05
(Dkt. 118-5 4 11). Despite these risks, the district court’s order prevents the Navy from
giving that command position to a vaccinated Marine and reassigning Lieutenant
Colonel. Although Lieutenant Colonel is not expected to take command of the unit
until fall 2022, it is necessary to select, train and prepare a battalion commander now,
as battalion commanders must be selected many months in advance to permit time for
adequate training and preparation. A333-34 (Dkt. 118-7 4/ 5, 7).

2. The preliminary injunction also undermines military good order and discipline

and causes irreparable harm to the military’s effectiveness by forcing the military to

12
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keep or to place persons in command positions despite the military’s determination that
they are unfit. The military’s mission demands a culture of obedience to lawful orders.
A283-85, A287-88 (Dkt. 118-3 49 14, 17). As the Supreme Court has explained, “[t|he
inescapable demands of military discipline and obedience to orders cannot be taught
on battlefields; the habit of immediate compliance with military procedures and orders
must be virtually reflex with no time for debate or reflection.” Chappell v. Wallace, 462
U.S. 296, 300 (1983); accord A283-85 (Dkt. 118-3 4] 14) (explaining that military success
depends on a culture of compliance with orders). A contrary culture “ultimately
degrades mission effectiveness and the ability of the strike group to perform its mission
in the interest of U.S. national security.” A316-17 (Dkt. 118-6 9 14).

The preliminary injunction allows two officers who have refused to obey military
orders—issued after careful deliberation from senior military authorities—to continue
to serve in assignments over the Navy and Marine Corps’ objection. Preventing the
military from removing Navy Commander from command “creates a manifest good
order and discipline concern because it shields Navy Commander from the
responsibility and accountability upon which his command authority rests, and leaves
him in charge of enforcing policies from which he is immunized.” A317-18 (Dkt. 118-
6 9 17); A249, 252 (Dkt. 74-12 9§ 11, 15). The same is true for Lieutenant Colonel.
Notably, her inability to disembark with her unit “is antithetical to her ability to
command.” A337 (Dkt. 118-7 § 13). And no military can successfully function where

courts allow service members to define the terms of their own military service, including

13
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which orders they will choose to follow. Given that Lieutenant Colonel will herself be
tasked with enforcing the vaccination requirement, her own unvaccinated status will
undermine her authority as a commanding officer, both on that issue and more broadly.
A337-38 (Dkt. 118-7 ] 14); A240, A242-43 (Dkt. 74-11 4/ 7, 10).

With respect to Navy Commander, the Navy has lost confidence in his ability to
lead and will not deploy the warship with him in command. A316-18 (Dkt. 118-6 9] 14,
17); A246 (Dkt. 74-12 9 6). Not only has Navy Commander disobeyed an order that he
is expected to enforce, A315-17 (Dkt. 118-6 9 13-14); A252 (Dkt. 74-12 9 15), he has
compromised his trustworthiness by misleading his commanding officer about a recent
leave request. A265-70 (Dkt. 81-1 9 8-18); A271-72 (Dkt. 83-1). He also exposed
dozens of his crew to COVID-19 in December 2021, failing to test himself for the virus
or quarantine after experiencing symptoms. A263-65 (Dkt. 81-1 99 4-7). The Navy has
determined that it cannot, in its judgment, leave Navy Commander in his role given
these breaches of trust with his commanding officer and with his subordinates. As a
result, the preliminary injunction effectively takes the $1.8 billion guided-missile
destroyer that he currently commands out of commission, with obvious and grave
consequences. A317-18 (Dkt. 118-6 §17); A246 (Dkt. 74-12 4/ 6). The preliminary
injunction thus poses a serious and ongoing threat to Navy operations and national
security.

B. Plaintiffs cannot show that they are likely to suffer irreparable harm if the

injunction is stayed. Staying the preliminary injunction will result in plaintiffs being

14
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reassigned to non-command roles. If the military initiates separation proceedings
against either plaintiff, those proceedings would take place over many months, during
which time plaintiffs would not have to undergo vaccination and would have further
opportunity to argue that they should be retained in their respective services. In any
event, reassignment—and even separation—are not irreparable harms, as a service
member could always be reinstated and provided back pay if the member prevails. See
Hartikka v. United States, 754 F.2d 1516, 1518 (9th Cir. 1985); Chileott v. Orr, 747 F.2d
29, 34 (1st Cir. 1984); see also Guitard v. U.S. Sec’y of the Navy, 967 F.2d 737, 742 (2d Cir.
1992).

The district court reasoned that, absent an injunction, plaintiffs would face
“substantial pressure” to violate their sincerely held religious beliefs. A46-47 (Dkt. 111
at 44-45). But that does not constitute irreparable injury. As this Court and the Supreme
Court have repeatedly explained, employment-related harms, including those alleged by
plaintitfs here, do not constitute irreparable injury, absent a “genuinely extraordinary
situation.” Sampson v. Murray, 415 U.S. 61, 92 n.68 (1974); see also Northeast Fla. Chapter
of Ass’n of Gen. Contractors of Am. v. City of Jacksonville, 896 F.2d 1283, 1285 (11th Cir.
1990). The district court’s suggestion that irreparable harm exists whenever there is
religious pressure in the workplace, see A46 (Dkt. 111 at 44), is irreconcilable with the

high bar set by Sampson and this Court’s precedent.
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II.  The military is likely to succeed on the merits of its appeal.

A stay is also warranted because the military is likely to succeed on the merits of
its appeal, both because the district court’s preliminary injunction exceeded the court’s
authority and because plaintiffs’ claims lack merit.

A. The preliminary injunction exceeds the district court’s authority.

The district court’s decision contravenes precedent of this Court and the
Supreme Court holding that civilian courts may not review challenges to military
assignment decisions—especially with respect to decisions concerning plaintiffs’ fitness
for command—even if they involve a constitutional challenge.

The “Constitution vests ‘[tlhe complex, subtle, and professional decisions as to
the composition, training, equipping, and control of a military force’ exclusively in the
legislative and executive branches,” Kreis v. Secretary of the Air Force, 866 F.2d 1508, 1511,
(D.C. Cir. 1989) (quoting Gilligan, 413 U.S. at 10). Accordingly, courts have consistently
held that decisions as to who is placed in command of our troops are beyond the
judiciary’s competence and are constitutionally entrusted to the military and political
branches. See, e.g., Orloff, 345 U.S. at 93-94; accord Speigner v. Alexander, 248 F.3d 1292,
1298 (11th Cir. 2001); see also Antonellis v. United States, 723 F.3d 1328, 1336 (Fed. Cir.
2013) (“Courts are in no position to determine the ‘best qualitied Officer’ or the ‘best
match’ for a particular billet.”); Bryant v. Gates, 532 F.3d 888, 899 (D.C. Cir. 2008)
(Kavanaugh, J., concurring) (“[TlThe Supreme Court has indicated” that “military

decisions and assessments of morale, discipline, and unit cohesion . . . are well beyond
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the competence of judges.”). Consistent with this precedent, courts routinely find
challenges to military assignment decisions to be non-justiciable. See, e.g., Harkness v.
Secretary of the Navy, 858 F.3d 437, 443-45 (6th Cir. 2017) (collecting cases).

It is difficult to conceive of an order that would interfere more directly with core
military prerogatives than the injunction here: the district court has directly ordered the
Navy and Marine Corps to keep or place plaintiffs in command positions
notwithstanding military leaders’ assessment that neither is fit for command. In so
doing, the district court stepped beyond its constitutional limits and into a role reserved
for military leaders and the political branches.

B. Plaintiffs’ claims lack merit.

Even assuming plaintiffs’ claims were justiciable, the district court erred in
concluding that the Navy’s COVID-19 vaccination requirement likely violates RFRA.
The military is likely to prevail on the merits of plaintiffs’ RFRA and First Amendment
claims and, at a minimum, has presented a substantial question for purposes of appeal.
See Schiavo, 403 F.3d at 1232.

The military has a compelling interest in mitigating the impact of COVID-19 on
its missions, units, and personnel; vaccination of Navy Commander and Lieutenant
Colonel is the least-restrictive means to advance that interest. Senior military leaders,
exercising their professional judgment, have determined that COVID-19 vaccination is
necessary for Navy Commander and Lieutenant Colonel to carry out their duties safely

and effectively. Both may be required to deploy on short notice, and immunizations
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play an essential role in ensuring that they are ready to do so. Not only are unvaccinated
service members at heightened risk of contracting and spreading COVID-19, the
consequences of infection in even one deployed service member are severe. See, e.g,
A301-03 (Dkt. 118-5 9/ 8, 10); A293-95 (Dkt. 118-4 g9 6-8); see also supra 9-14. Indeed,
one unvaccinated service member can derail an entire mission—for that reason, the
district court’s reference to the military’s vaccination rates does not overcome the harm
of unvaccinated individuals, particulatly commanding officers. See A12 (Dkt. 111 at 10).°

Admiral Michael M. Gilday, the highest-ranking uniformed officer in the Navy
and a member of the Joint Chiefs of Statf, personally assessed and denied Navy
Commander’s appeal. A290-91, A295-96 (Dkt. 118-4 49 1-2, 9). In doing so, Admiral
Gilday considered “the service member’s initial request and appeal, all enclosed matters
submitted by the service member, [the] command endorsement, and the requester’s
specific duties” in light of the Navy’s compelling interests in military readiness, unit
cohesion, good order and discipline, and health and safety. A291 (Dkt. 118-4 ] 2).
General Eric M. Smith—the second-highest ranking uniformed officer in the Marine
Corps—Ilikewise personally assessed and denied Lieutenant Colonel’s appeal based on

her specific circumstances, including her likely need to travel to countries that require

> The district court relied on plaintiffs’ testimony that they had conducted
successful missions during the pandemic despite being unvaccinated. See A12 (Dkt. 111
at 10). But the military does not need to establish that all of its missions would fail
without vaccination—it must show that vaccination is the least-restrictive method of
vindicating its compelling interest in mission success and in military readiness.
Defendants have done so.
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COVID-19 vaccination as a condition of entry. A298-99, A303-05 (Dkt. 118-5 99 2,
11). These assessments necessarily involved a weighing of the value of plaintiffs’
experience against the military’s interest in their vaccination. Contrary to the district
court’s suggestion, A41-43 (Dkt. 111 at 39-40), plaintiffs’ relative seniority enhances the
military’s interest in their vaccination, as the consequences for military readiness if
plaintitfs were to get seriously ill or be barred from entering a country on a deployment
would be even more severe than for lower-ranking service members.

The military is also likely to prevail on its argument that, for Navy Commander
and Lieutenant Colonel, vaccination is the least-restrictive means of ensuring military
readiness. Plaintiffs cannot carry out their duties effectively and safely if they are not
vaccinated. Not only is vaccination superior to measures like masking, social distancing,
and teleworking—some of which are unavailable on a destroyer or in a forward-
deploying unit aboard an amphibious ship (both of which have many confined,
unventilated spaces)—vaccination is the only way to ensure that plaintiffs can enter a
country with a COVID-19 vaccination requirement while deployed. See A274-75 (Dkt.
118-3 9 2); see generally A155 (Dkt. 66-4); A232 (Dkt. 74-9); A185 (Dkt. 74-4).

The district court erred in supplanting the military’s reasonable, expert evaluation
of the evidence regarding the necessity of COVID-19 vaccination. See Rostker v. Goldbery,
453 US. 57, 68 (1981). The district court imposed its own judgments about the
“comparative effectiveness” of vaccines vis-a-vis “natural immunity” in maintaining a

ready military force, A39 n.10 (Dkt. 111 at 37 n.10), discounted the effect of vaccine
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refusal on good order and discipline in the military, A45 (Dkt. 111 at 43), and ignored
the declarations addressing the military’s particularized compelling interest in
vaccinating Navy Commander and Lieutenant Colonel. In substituting its own

evaluation for the military’s, the district court far exceeded its authority. Cf Trump v.

Hawaii, 138 S. Ct. 2392, 2421-22 (2018) (declining in matters of national security to

b

“substitute” the Court’s own “predictive judgments,” or its own “evaluation of the
underlying facts,” for those of the President). The Navy and Marine Corps have
determined that vaccination is the most effective means of mitigating the risk to their
missions, units, and personnel from COVID-19. The assessment of such operational
risks is within the military’s purview, not the judiciaty’s.*

In particular, the district court misconstrued the record in concluding that the
military failed to conduct a case-by-case assessment of plaintiffs’ religious exception
requests. A46 (Dkt. 111 at 44). Although the court noted similarities between the appeal
denial letters in the record, A39-46 (Dkt. 111 at 37-44), many of the Navy’s reasons for
requiring vaccination are generally applicable—for example, the fact that unvaccinated

service members cannot deploy worldwide. The court also ignored that each letter

contains individualized analysis and ignored the voluminous record materials filed

*The Fifth Circuit made a similar error in denying the military’s request for a stay
pending appeal in U.S. Navy Seals 1-26 v. Biden, No. 22-10077, 2022 WL 594375 (5th
Cir. Feb. 28, 2022) (per curiam), wrongly rejecting the Navy’s assessment that certain
members of the Navy special warfare community must be vaccinated to effectively carry
out their duties, see id. at *11-12.
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under seal that further elaborate on why there are no less restrictive means for
promoting defendants’ compelling interests with respect to Navy Commander and
Lieutenant Colonel based on their roles, their responsibilities, and the requirements for
deployment. See, eg.,, Dkts. 81, 87, 90, 103.
CONCLUSION

The district court’s preliminary injunction should be stayed pending appeal.
Defendants respectfully request that the Court immediately issue an administrative stay
while it considers this stay motion or issue a stay as soon as is practicable, given the
grave and ongoing harm to military readiness posed by the preliminary injunction.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
NAVY SEAL 1, et al,,
Plaintiffs,
V. CASE NO. 8:21-cv-2429-SDM-TGW
LLOYD AUSTIN, et al.,
Defendants.
/

PRELIMINARY INJUNCTION AND ORDER

Here is the short version: Expressly applicable to each branch of the federal
government, the Religious Freedom Restoration Act (RFRA) commands the military
to grant to a service member harboring a sincerely held religious objection to
COVID-19 vaccination a religious exemption from the vaccination (1) unless a com-
pelling governmental interest requires the vaccination and (2) unless a good faith
evaluation, directed specifically to the singular circumstances of the service member
— that 1s, directed “to the person” requesting the exemption — demonstrates that no
less restrictive means is available to the military reasonably to protect the compelling
governmental interest. Under the command of RFRA, the military bears the burden
of showing both the existence of a compelling governmental interest and the absence
of a less restrictive means of reasonably protecting that interest. In the instance of
Navy Commander and Lieutenant Colonel 2, the Navy and the Marine Corps have

failed manifestly to offer the statutorily required demonstration that no less restrictive
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means is available, and each of the two service members is entitled to preliminary in-
junctive relief that (1) permits them, pending a final determination on a complete rec-
ord, to continue to serve without the vaccination and (2) forbids any punitive or re-
taliatory measure against either by the military pending a final judgment in this ac-
tion. The long version follows.
BACKGROUND

Harboring a sincere religious objection to COVID-19 vaccination and denied a
religious exemption, Navy Commander Surface Warfare Officer and Lieutenant
Colonel 2 (each appearing pseudonymously) move (Doc. 60) for injunctive relief
against the military. The defendants oppose (Docs. 23 and 74) the motion. Two or-
ders (Docs. 67 and 85) preserve the status quo for Navy Commander and Lieutenant
Colonel 2 pending resolution of a motion for preliminary injunction on behalf of
Navy Commander, Lieutenant Colonel 2, the service members appearing in this ac-
tion, and a putative class comprising service members in each branch of the military.

I. PROCEDURAL POSTURE

On October 15, 2021, several service members in each branch of the military
sued on behalf of a putative class and promptly moved to preliminarily enjoin and to
temporarily restrain military directives and executive orders requiring COVID-19

vaccination.! An October 18, 2021 scheduling order (Doc. 9) states that the plaintiffs

! The original complaint includes as plaintiffs federal employees, federal contractors, and the
employees of federal contractors, but a February 12, 2022 order (Doc. 89) severs the non-service
members.

o
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may move in an exigent circumstance for relief on behalf of an individual member of
the putative class.

After a hearing on the motion for a preliminary injunction, a November 22,
2021 order (Doc. 40) defers resolution of the service members’ claims under RFRA
and the First Amendment because each service-member plaintiff remained temporar-
ily exempt from the COVID-19 vaccination requirement pending resolution of a re-
quest for a religious exemption and the resolution of any appeal.? The order
(Doc. 40) requires, among other things, that the defendants submit every fourteen
days beginning January 7, 2022, a notice containing information about, among other
things, the number of requests for religious and other exemptions and the number of
requests denied after appeal (this reporting requirement was terminated recently).
According to the February 4, 2022 notice (Doc. 73), the Navy has denied 81 appeals
and granted none, the Marine Corps has denied 119 appeals and granted 3, and the
Air Force has denied 443 appeals and granted 1 appeal (and granted 8 initial re-
quests).

On January 20, 2022, the plaintiffs moved (Doc. 49) to amend the complaint
to remove President Biden as a defendant, to add as a defendant the head of each
branch of the military, to add claims under the APA, and to add plaintiffs. On Janu-
ary 21, 2022, the plaintiffs submitted (Doc. 51) a supplemental memorandum in sup-

port of a preliminary injunction on behalf of the putative class of service members.

NP

2 The order (Doc. 40) denies the motion on the service members’ “informed consent” claim
under 10 U.S.C. § 1107a.

23
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On February 1, 2022, the plaintiffs moved (Doc. 60) for emergency injunctive
relief on behalf of Navy Commander and Lieutenant Colonel 2, each denied a reli-
gious exemption after a final appeal and each ordered to accept COVID-19 vaccina-
tion within five days. A February 2, 2022 order (Doc. 67) schedules for February 10,
2022, a hearing on further preliminary relief resulting from the emergency motion
and enjoins through February 11, 2022, the military’s diminishing or altering the cur-
rent status of these two service members. At the February 10, 2022 hearing, the ser-
vice members testified, and the defendants filed (Doc. S-91) additional items from
the administrative record. To permit review of the administrative record; to preserve
the status quo; to permit a reasonable time to evaluate the issues presented during the
February 10, 2022 hearing; and for other good cause shown, a February 11, 2022 or-
der (Doc. 85) extends the February 2, 2022 order’s injunctive relief through February
18, 2022. Also, a February 13, 2022 order (Doc. 90) requires the defendants to sub-
mit for each of the Navy, Marines, and Air Force (1) each letter or memorandum
granting a religious exemption (whether granted initially or after appeal), (2) the
twenty-five most recent denials after appeal and the underlying denial of the initial
request, (3) for each grant or denial the service member’s initial request and the ser-
vice member’s written submission beginning the appeal, and (4) anything else the de-
fendants elect to submit in an effort to meet their statutory burden of proof.

II. THE RECORD

On August 23, 2021, the FDA licensed Pfizer’s COVID-19 vaccine. The next

day, the Secretary of the Department of Defense directed each branch to require of
-4 -
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every service member “full vaccination” against COVID-19. (Doc. 1-4 at 1) The
secretary’s memorandum states that “the Military Departments should use existing
policies and procedures to manage mandatory vaccination of [s]ervice members to
the extent practicable” and that the vaccination requirement “will be subject to any
identified contraindications and any administrative or other exemptions established
in Military Department policy.” (Doc. 1-4 at 1)

A. Religious exemptions in the Navy and the Marine Corps

Each branch of the military has promulgated a process for a service member to
request a religious, medical, or administrative exemption from COVID-19 vaccina-
tion. In general, each branch temporarily exempts a service member from the
COVID-19 vaccination requirement pending resolution of a request and of any ap-
peal. If the appeal results in denial, each branch requires the service member —
within only five days — to decide the life-altering question whether to accept
COVID-19 vaccination or face discharge for disobeying an order. Specifically, if the
service member fails to accept COVID-19 vaccination within the allotted five days,
the branch considers the service member in violation of a lawful order and the com-
mander reports the service member for discharge or other punishment based on the
charge of misconduct, moral or professional dereliction, and substandard perfor-
mance. (Of course, the typical service member cannot as a practical matter obtain

judicial relief on only five days’ notice.)

A7
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1. Religious exemption in the Navy

Under BUPERINST 1730.11A, a sailor requesting a religious exemption from
COVID-19 vaccination must interview with a Navy chaplain, who decides whether
to recommend the service member’s religious objection as sincere. (Doc. 23-18 9 14)
Next, the sailor submits an exemption request to the service member’s commander.
(Doc. 23-18 4 14) Within seven days after receiving an exemption request, the com-
mander must prepare in accord with MILSPERMAN 1730-020 an endorsement
1dentifying “(1) the negative effect (if any) of the requested accommodation on the
unit’s military readiness, health, or safety; (2) the number of service members in the
command that have been granted a similar exemption; and (3) when recommending
a denial, a determination that the denial furthers a compelling government interest
and there is no less restrictive means of accommodating the request.” (Doc. 23-18
9 14.b) After receiving the commander’s endorsement, the Chief of Naval Personnel
resolves the request within sixty days. (Doc. 23-18 § 14.b)

If the request is denied, the sailor can appeal to the Chief of Naval Operations.
(Doc. 23-18 4/ 14.b) Under NAVADMIN 256/21, if the Chief of Naval Operations
(or other adjudicating authority) denies the appeal, the sailor must accept COVID-19
vaccination within five days. (Doc. 23-18 4 15) Under NAVADMIN 225, if the
sailor fails to accept COVID-19 vaccination within five days, the sailor is “refusing
the vaccine” and must “be processed for administrative separation” under the Navy’s
Covid Consolidated Disposition Authority. (Doc. 23-18 4 15) Under NAVADMIN
225/21, an officer refusing the vaccine “is processed for separation on the bases of

-6-
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Misconduct, Moral or Professional Dereliction, and substandard Performance.” A
non-probationary officer refusing the vaccine is entitled to a Board of Inquiry hear-
ing, during which three or more senior officers recommend retention or separation.
(Doc. 23-18 4 17.b)

In the February 4, 2022 notice (Doc. 73), the Navy reports receiving 4,095 re-
quests for a religious exemption from COVID-19 vaccination. (Doc. 73-3 at 3) The
Navy has denied 3,728 initial requests — 93% of all pending requests — and granted
no initial request. Of these 3,728 denials, 1,303 sailors have appealed. The Navy has
denied 81 appeals and granted none. The Navy has reportedly separated 240 sailors
who requested a religious exemption from COVID-19 vaccination.

Although the defendants report an inability to quantify the number of requests
for, or denials of, a temporary or permanent medical exemption (Doc. 34-2 at 3-4),
the Navy reports 252 active temporary medical exemptions, which require renewal
every thirty days (Doc. 34-2 at 4), and 11 permanent medical exemptions.

(Doc. 73-2 at 3) The number of active temporary medical exemptions has fallen
since November 10, 2021, when the Navy reported 698 active temporary medical ex-
emptions. (Doc. 34-2 at 4)

2. Religious exemption in the Marine Corps

Under Marine Corps Order 1730.9, a Marine requesting a religious exemption
from COVID-19 vaccination must complete a religious exemption form, NAVMC
10274 AA. (Doc. 23-19 Ex. A §4.a) Next, the Marine interviews with a chaplain,
“who assesses whether the [applicant’s] beliefs appear sincerely held.” (Doc. 23-19

-7 -
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9 12.a) The chaplain routes the assessment to the applicant’s commander, who
routes the application through the chain of command to the Deputy Commandant,
Manpower and Reserve Affairs. (Doc. 23-19 9 12.a)

The Deputy Commandant reviews the application and consults with a staff
judge advocate and the Religious Accommodation Board. (Doc. 23-19 § 12.c) Un-
der Marine Corps Order 1730.9, the Religious Accommodation Board, comprising at
least three voting members and a recorder, a legal advisor, and a chaplain advisor,
reviews each request for a religious exemption, writes an assessment of the request,
and recommends granting, granting-in-part, or denying the request. Marine Corps
Order 1730.9 requires the Deputy Commandant to resolve each request “on a case-
by-case basis” and to “articulate the factual basis underlying their decision.” Under
the regulations, the reviewing authority can deny the request only if “there is no
lesser restrictive means to furthering” a “compelling government interest.”

(Doc. 23-19 4 12.a-b)

The Deputy Commandant resolves the request within sixty days. (Doc. 23-19
Ex. A §4.b) The Marine receives written notice of the decision and, if applicable,
“any conditions or limitations placed on the approval to meet the compelling govern-
mental interest in mission accomplishment.” (Doc. 23-19 Ex. A §4.b.4) If the re-
quest is denied, the Marine can appeal to the Commandant of the Marine Corps,
who issues a final decision. (Doc. 23-19 Ex. A 4.c)

If the Commandant denies the appeal (or if the Marine declines to appeal), the
Marine receives an order to begin COVID-19 vaccination within five days. Under

-8-
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MARADMIN 612/21, if the Marine fails to timely begin COVID-19 vaccination,
the Marine has “refused the vaccine” and is reported for administrative separation
based on misconduct, moral or professional dereliction, and substandard Perfor-
mance.

As of February 3, 2022, the Marine Corps reports receiving 3,539 initial re-
quests for a religious exemption. (Doc. 73-4 at 3) The Marine Corps has denied
3,458 1nitial requests — 98% of all pending requests — and granted none. In 1,272
denials, the requestor appealed. The Marine Corps has adjudicated 122 appeals and
granted 3 exemptions on appeal.

Like the Navy, the Marine Corps has begun the administrative separation of
a Marine who, after denial of the appeal, fails to accept COVID-19 vaccination. As
of February 3, 2022, the Marine Corps has reportedly separated two Marines who
were denied a religious exemption to COVID-19 vaccination and has reportedly ini-
tiated the separation of seven more Marines who were denied a religious exemption
to COVID-19 vaccination.

The Marine Corps, like the Navy, reports an inability to present the number of
requests for, or denials of, a temporary or permanent medical exemption from a vac-
cine. (Doc. 47-4 at 2) The Marine Corps reports 232 active temporary and 21 active
permanent medical exemptions from COVID-19 vaccination. (Doc. 73-4 at 3) The
number of active temporary medical exemptions has decreased since January 7,
2022, when the Marine Corps reported 419 active temporary medical exemptions.

(Doc. 47-4 at 6)

All




Ca

e 8:21-cv-02429-SDM-TGW Document 111 Filed 02/18/22 Page 10 of 48 PagelD 7521
USCAL1 Case: 22-10645 Date Filed: 03/03/2022 Page: 14 of 340

B. Findings of fact from the evidentiary hearing

The following findings of fact result from my assessment of Navy Commander
and Lieutenant Colonel 2’s credibility during an evidentiary hearing and from my re-
view of the declarations, exhibits, and other items in the record.

1. Navy Commander

Navy Commander serves as the commanding officer of a guided missile de-
stroyer. (Doc. 60-1 9 2) Navy Commander joined the Navy in 2004 and has served
for more than seventeen years. (Doc. 60-1 9 4) Over the course of those seventeen
years, the Navy entrusted Navy Commander with increasing levels of responsibility.
After completing several tours of duty and graduating nuclear power school, Navy
Commander commands a surface warfare vessel with a crew of 320. Because of the
required nuclear education and experience, few service members are as qualified as
Navy Commander to direct a surface vessel. From January 2020 to March 2021,
from the onset of COVID-19, through the height of the pandemic, and without a vac-
cine (and certainly before the FDA fully authorized a COVID-19 vaccine), Navy
Commander conducted successful operations, including a voyage exceeding 300
days, while adhering to COVID-19 safety protocols, including masking, sanitizing,
physical distancing, COVID-19 testing, and quarantining. (Doc. 60-1 9 12-13)
More than 93% of the sailors under his command have completed a COVID-19 vac-
cination series. (Doc. 60-1 4 15) In sum, his present regime has proven successful in-

cluding while “underway” on the oceans of the world.
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On September 13, 2021, Navy Commander submitted a “Religious Accom-
modation Request.” (Doc. 60-1 9 8) A devout Christian, Navy Commander harbors
a sincere belief, which during his testimony he convincingly articulated with scrip-
tural citations, that acceptance of the vaccine introduces an unclean substance into
his body, which he understands is a gift from God and a temple of the Holy Spirit.
Navy Commander abhors the use of fetal cell tissue in the development of the vac-
cines and believes that production of the available vaccines was and is achieved by
immoral means. As required by his faith, Navy Commander refuses to accept any
COVID-19 vaccine.

On October 22, 2021, the Chief of Naval Personnel denied Navy Com-
mander’s Religious Accommodation Request. Navy Commander appealed on No-
vember 3, 2021. (Doc. 60-1 999, 10) Navy Commander testifies — consistent with
the balance of the record in this action — that the denial letter “is identical to the de-
nial letter received” by the sixteen sailors under his command on the guided missile
destroyer. (Doc. 60-1 9 19) Although Navy Commander endorsed the exemption re-
quest of each sailor under his command and affirmed the ability on the destroyer he
commands to accommodate each sailor’s request, the reviewing authority deemed
Navy Commander’s endorsement insufficient for each member of his crew.

(Doc. 60-1 9 22)

On January 28, 2022, the Chief of Naval Operations, the Navy’s final appel-
late authority for religious exemptions, denied Navy Commander’s appeal.
(Doc. 60-1 at 8-9) The appellate denial letter assumes that Navy Commander’s
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“religious beliefs are sincere and would be substantially burdened.” (Doc. 60-1 at 8)
However, the letter states that “[a] waiver of immunizations would have a predicta-
ble and detrimental effect on the readiness of you and the Sailors who serve along
side you” and that the other preventative measures, which for the last two years
Navy Commander has required of sailors under his command, “are not 100 percent
effective and must be implemented in conjunction with immunization to reduce the
risk of mission failure.” (Doc. 60-1 at 8) The appellate denial letter orders Navy
Commander to begin a COVID-19 vaccination series at a Navy immunization clinic
not later than February 3, 2022. (Doc. 60-1 at 9) Also, another order directed Navy
Commander to meet with a squadron commander the evening of February 3, 2022,
at which time Navy Commander “fully expect[ed]” — absent preliminary injunctive
relief — “to be relieved as a commander of the ship, due to a ‘loss of confidence.’”

(Doc. 60-1 9 24-25)3

> Within minutes of the conclusion of the February 10, 2022 hearing on Navy Commander’s
and Lieutenant Colonel 2’s motion for injunctive relief, counsel for the defendants announced the
essentially simultaneous filing of, among other things, the affidavit (Doc. 81-1) of Navy Com-
mander’s commanding officer and the affidavit (Doc. 83-1) of the Executive Officer serving immedi-
ately under Navy Commander on the destroyer. Although introduced after the close of evidence, the
affidavits purport to contradict a part of Navy Commander’s testimony that is unrelated to his re-
quest for, and the Navy’s denial of, a religious exemption from the COVID-19 vaccination require-
ment. The plaintiffs object to consideration of the declaration.

Because I heard the testimony of Navy Commander and carefully observed his demeanor
and listened attentively to the content of his testimony, I fully credit his testimony, even the parts in-
consistent with the un-cross-examined, last-minute affidavits. A determination of the credibility of
the statements in the affidavits must await live testimony and further exploration (these two wit-
nesses are at the disposal of, and under the command of, the defendants, who neither offered their
live testimony nor notified the plaintiffs of the fact of, or the content of, their affidavits). Cross-exam-
ination is necessary in this circumstance to permit assessment of, among other things, the extent to
which “command influence” might have affected the presence or content of the affidavits.
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2. Lieutenant Colonel 2

Lieutenant Colonel 2 serves as a logistics officer at Marine Forces Special Op-
erations Command at Camp Lejeune, North Carolina. (Doc. 60-2 9 2) In 1997,
Lieutenant Colonel 2 enlisted in the Marine Corps. (Doc. 60-2 9 3) Originally a re-
servist, Lieutenant Colonel 2 voluntarily transferred to active duty after the attacks of
September 11, 2001. In 2003, Lieutenant Colonel 2 completed officer candidate
school and basic school. After becoming an officer, Lieutenant Colonel 2 performed
several duties for the Marine Corps, which duties included serving as a congressional
fellow for the Department of Defense and as a legislative assistant for the Marine
Forces Integration Office. Lieutenant Colonel 2 was selected in a class of ten service
members to receive a master’s degree from the Command and Staff College at the
University of the Marine Corps.

Currently, Lieutenant Colonel 2 serves as a Logistics Officer and a Diversity
and Inclusion Officer. (Doc. 60-2 4 6) Since the beginning of COVID-19, Lieuten-
ant Colonel 2 has completed eight temporary duty assignments, which required
travel across the United States. (Doc. 60-2 4 19) In January 2021, Lieutenant Colo-
nel 2 received orders to transfer to Bahrain to serve in the Marine Corps’ “naval inte-
gration program” during the summer of 2022.* In August 2021, Lieutenant Colo-
nel 2 was selected to command a combat logistics battalion stationed at Camp

Lejeune. She was scheduled to assume command in the fall of 2022.

4 After objecting to COVID-19 vaccination, Lieutenant Colonel 2’s transfer to Bahrain was
delayed.
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On September 7, 2021, Lieutenant Colonel 2 requested a religious exemption
from COVID-19 vaccination. (Doc. 60-2 9 8; Doc. 60-2 at 13) A devout follower of
Christ, Lieutenant Colonel 2 testified that she and her husband live their lives accord-
ing to the word of God. Lieutenant Colonel 2 harbors a sincere religious belief that
her body is temple of God and that the compulsory introduction of a foreign sub-
stance into the body violates the word of God. Also, before joining the military,
Lieutenant Colonel 2 received an abortion after she became pregnant because of a
rape. (Doc. 60-2 9 18) This experience caused Lieutenant Colonel 2 to develop a
profound religious opposition to abortion and to any vaccine developed with cell
lines derived from fetal cells. (Doc. 60-2 9 18)

On October 13, 2021, the Deputy Commandant, Manpower & Reserve Affairs
denied Lieutenant Colonel 2’s request for a religious exemption. (Doc. 60-2 9 10)
On November 3, 2021, Lieutenant Colonel 2 appealed, which on January 26, 2022,
the Assistant Commandant of the Marine Corps denied. (Doc. 60-2 at 7) In the ap-
pellate denial letter (Doc. 66-3), the Assistant Commandant determines — without
explanation or citation of sources — that the COVID-19 vaccination requirement
“does not substantially burden” Lieutenant Colonel 2’s religious belief because “fetal
stem cells are neither used in the manufacture of the Pfizer COVID-19 vaccine nor
are they present in the vaccine itself.” (Doc. 66-3 at 3) (The Assistant Commandant
says nothing about the development of the vaccine or the religious concepts of, for
example, accepting a personal benefit from evil, assisting someone in profiting from
evil, cooperating in evil, appropriation of evil, de-sensitization to evil, moral
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contamination by intimacy with evil, ratification of evil, complicity with evil, or
other considerations undoubtedly familiar to a theologian and likely familiar to a
thoughtful religious lay person.)

Further, “assuming that COVID-19 vaccination substantially burdens” Lieu-
tenant Colonel 2’s religious exercise, the Assistant Commandant concludes that “the
government’s compelling interests in military readiness and in the health and safety
of the force” justify denying Lieutenant Colonel 2’s request. (Doc. 66-3 at 3) Again,
in conclusory fashion, without citation of sources and without analyzing the specific
demands of Lieutenant Colonel 2’s particular assignment, the Assistant Comman-
dant states that “[w]hile masking, social distancing, hygiene, teleworking, and other
similar measures, individually or in combination, have been shown to help slow the
spread of the virus, they are simply not as effective as vaccination.” (Doc. 66-3 at 4)
The Assistant Commandant finds that these lesser-restrictive measures “are often in-
compatible with the demands of military life, where Marines and Sailors must live,
work, realistically train, and, if necessary fight in close quarters.” (Doc. 66-3 at 4)
(The Assistant Commandant’s use of “often” exemplifies the difference between an
insufficient global dismissal and the required evaluation directed “to the person.”)

On January 26, 2022, the commanding officer directed Lieutenant Colonel 2
to begin a vaccination series not later than February 2, 2022. (Doc. 60-2 at 7) If
Lieutenant Colonel 2 failed to timely begin the vaccination series, “the process will
immediately begin to place [Lieutenant Colonel 2] on the Officer Disciplinary Note-
book,” which strips Lieutenant Colonel 2 of her scheduled command and her
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eligibility for deployment, promotion, schooling, and other career progression, in-
cluding retirement. (Doc. 60-2 9 13) Further, placement on the Officer Disciplinary
Notebook begins the “Board of Inquiry Process,” that is, the process of administra-
tive separation from the Marines. (Doc. 60-2 4 14)
DISCUSSION®

This action questions the effect of RFRA’s resurrection of the Free Exercise
Clause, the “prohibiting” clause of the First Amendment.® The meaning of the Free
Exercise Clause, which understandably leaves “Free Exercise” undefined, has con-
fused, confounded, and vexed studious and well-meaning citizens and, especially, be-
leaguered jurists for many decades. (For a vivid example, see McGowan v. Maryland,
366 U.S. 420 (1961) (separate opinions appear at 366 U.S. 459, 561, 583, 599, and
617).

Thomas Jefferson in his often-remarked letter (his “wall of separation” letter)

to the Danbury Baptists in 1802 seems confidently to declare that “the legitimate

> The following observations in a substantially similar form appear in an earlier order
(Doc. 40) and appear here because understanding the provenance of RFRA informs a faithful appli-
cation of Congress’s command.

¢ The First Amendment, a spare but dense forty-five words, preserves against legislative in-
trusion by Congress an array of rights irreplaceable to the civil and peaceful preservation of a consti-
tutional republic. After the central prohibition “Congress shall make no law,” the First Amendment
deploys three participles to identify the laws the amendment forbids. The three participles—respec-
tive, prohibiting, and abridging—are not identical and not synonymous but suggest a hierarchical
ordering. Akin to the encompassing but amorphous phrase “relating to,” “respecting” connotes the
proscription of any law touching the pertinent rights. A more focused and more targeted phrase,
“prohibiting” connotes a bar against any law that disallows, proscribes, or precludes the pertinent
rights. “Abridging” connotes a bar of any law that compacts, constricts, confines, or otherwise im-
pedes the pertinent rights. But the Supreme Court seldom, if ever, mentions the presence of these
three distinct terms and attributes little, if any, importance to the apparent hierarchy of protections
embedded in the First Amendment.
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powers of government reach actions only, and not opinions” and that a person “has
no natural rights in opposition to his social duties.” James Madison, often but not
always in agreement with Jefferson, held that the constitutional meaning of “reli-
gion” extends to “the means of discharging” religious faith. And, among others,
William Penn held that “liberty of conscience,” which during the time of the Found-
ers meant religious liberty, included “not only a mere liberty of the mind, in believing
or disbelieving . . . but the exercise of ourselves in a visible way of worship.” Of
course, the statements and the writings of this or that person, however prominent in
the politics of the founding years or of another time, might influence — but cannot in
1solation resolve — the meaning of a founding document (or any other document)
that was drafted by one or more persons, first approved by a larger group of persons,
and finally approved after further and more encompassing deliberation, for example,
in the several states. Although famously inconstant and sometimes even self-contra-
dictory on the subject, the Supreme Court’s interpretation governs the content and
effect of the First Amendment (the Supreme Court’s exclusive power to interpret the
Constitution is one of the rare doctrines on which the Supreme Court is tirelessly
constant).

Remarkably, from 1789 to 1878 the Supreme Court had no occasion to ex-
pound the meaning of the Free Exercise Clause (perhaps the meaning was agreed
and accepted, and the lawmakers, mindful of the Constitution and the tradition of
deference to religious beliefs and tolerance of religious difference, prudentially chose
tolerance and diversity over aggression and enforced homogeneity). But a territorial
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legislature’s response to polygamy among the Mormons resulted in Reynolds v. United
States, 98 U.S. 145 (1878), in which Chief Justice Waite for a unanimous court evalu-
ated whether at Reynolds’s trial the judge should have instructed the jury that if
Reynolds, a Mormon criminally charged under the law of the Territory of Utah with
bigamy, was married simultaneously to two women “in pursuance of and in con-
formity with what he believed at the time to be a religious duty, th[en] the verdict
must be not guilty.” 98 U.S. at 161.

Reynolds sounds strongly the theme that bigamy “has always been odious
among the northern and western nations of Europe,” in England and Wales was
punishable by death, and was at all times in the states of the United States “an of-
fence against society.” Fortified by a recitation of some pertinent history, by a sur-
vey of the states, and by the force of public opinion, Reynolds finds that by force of

the Free Exercise Clause:

Congress was deprived of all legislative powers over mere opin-
ion, but was left free to reach actions which were in violation of
social duties or subversive of good order.

Laws are made for the government of actions, and while they
cannot interfere with mere religious belief and opinions, they
may with practices.

98 U.S. at 145. Reynolds reaches a Jeffersonian result, entirely consistent with his re-
assurances to the Danbury Baptists, a small and uneasy assembly at the time, that

“the legislative powers of the government reach action only, and not opinions.”
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After Reynolds, the Free Exercise Clause received little attention in the Su-
preme Court until Cantwell v. Connecticut, 310 U.S. 296 (1940), discovered that the
Fourteenth Amendment had incorporated the Free Exercise Clause and subjected
the state’s law to the First Amendment’s admonition that “Congress shall make no
law.” With the addition of challenges to state laws affecting religion, the frequency of
Supreme Court decisions on the Free Exercise Clause accelerated. In Cantwell, three
Jehovah’s Witnesses were convicted of soliciting house-to-house for contributions to
the church without first procuring a permit from “the secretary of the public welfare
council of the state.” Soliciting for a religious contribution in Connecticut was fine,
but soliciting without a permit from the public welfare secretary was, according to
Connecticut, an illegal incitement of a breach of the peace.

Cantwell finds that the public-welfare secretary’s capacity to accomplish the
“censorship of religion” by an exercise of governmental permitting discretion im-
posed a “prior restraint” — a “denial of liberty protected by the First Amendment”
as incorporated into the Fourteenth Amendment and applied to Connecticut. Alt-
hough casually mingling concepts of freedom of religion with concepts of freedom of
speech (and perhaps freedom of assembly), Cantwell resolves:

[T]o condition the solicitation of aid for the perpetuation of reli-
gious views or systems upon a license, the grant of which rests
in the exercise of a determination by state authority as to what
is a religious cause, is to lay a forbidden burden upon the exer-
cise of liberty protected by the Constitution.

310 U.S. at 307.
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Legal developments from the fraternal disagreement between Jefferson and
Madison to the present dispute are too lengthy to detail precisely. But a distinct and
troublesome thread of tension between religion and legislation appears, and the main
decisions are worth briefly recalling. For example, the availability of the Fourteenth
Amendment to support a claim against a state law yielded Sherbert v. Verner, 374 U.S.
398 (1963), in which a Seventh-Day Adventist lost her job when she declined to
work on Saturday, the Sabbath Day of her faith. The state denied her application for
unemployment compensation because she “failed without good cause . . . to accept
available suitable work,” which her employer offered if she would work on Saturday,
which she would not. Sherbert, 374 U.S. at 401.

Explicitly confirming a distinction between regulation to “compel affirmation
of a repugnant belief” and “regulation of certain overt acts prompted by religious be-
liefs or principles,” Sherbert addresses “whether the disqualification for benefits im-
poses any burden on the free exercise of appellant’s religion.” Sherbert, 374 U.S. at
402-03. Acknowledging that the disqualification required by the unemployment
compensation law “derives solely from the practice of her religion” and that the law
applies “pressure upon her to forego that practice,” Sherbert equates the effect of the
law to a monetary penalty for “Saturday worship” and invalidates the law as a viola-
tion of the Free Exercise Clause because the law “penalizes the free exercise of her
constitutional liberties” by inducing her to avoid the penalty by violating a “cardinal

principle of her religious faith.” Sherbert, 374 U.S. at 404—06. Sherbert considers
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whether a “compelling state interest” might counterbalance the identified infringe-
ment of religious liberty and concludes:

It is basic that no showing merely of a rational relationship to
some colorable state interest would suffice; in this highly sensi-
tive constitutional area, “[o]nly the gravest abuses, endangering
paramount interests, give occasion for permissible limitation.

Sherbert, 374 U.S. at 406 (citing Thomas v. Collins, 323 U.S. 516, 530 (1945)). Sherbert
was a much more Madisonian result.

Similarly, Wisconsin v. Yoder, 406 U.S. 205 (1972), invalidates the state’s law
requiring compulsory school attendance for those under sixteen. Yoder and other
Amish declined on religious grounds to send their children to school after the eighth
grade. Writing for the court, Chief Justice Burger finds the state’s interest in educa-
tion (“a high responsibility”) is “not totally free from a balancing process when it im-
pinges . . . the Free Exercise Clause . . . and the traditional interests of parents with
respect to the religious upbringing of their children.” Yoder, 406 U.S. at 213-14. Af-
ter an extensive review of the provenance and practice of Amish beliefs and after
finding the beliefs sincere, enduring, and elemental to the Amish faith, the Chief Jus-
tice observes that — for the Amish — limiting a child’s education to the eighth
grade, to “the three Rs,” “is not merely a matter of personal preference, but one of
deep religious conviction.” Yoder, 406 U.S. at 216. As a result, the Chief Justice
finds “a very real threat of undermining the Amish community and religious practice
as they exist today” and concludes:

The impact of the compulsory-attendance law on respondents’
practice of the Amish religion is not only severe, but inescapa-
ble, for the Wisconsin law affirmatively compels them, under
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threat of criminal sanction, to perform acts undeniably at odds
with fundamental tenets of their religious beliefs.

Yoder, 406 U.S. at 218.

Yoder balances two strong but, in Yoder’s circumstance, competing and irre-
solvable interests — universal education and Free Exercise. Because examination
1dentified only a marginal harm to the state’s interest if Free Exercise rights were pre-
served, Yoder prevailed. Yoder is avowedly an example of the court’s “recognizing
the need for a sensible and realistic application of the Religion Clauses.” Yoder, 406

U.S. at 221. The extended discussion in Yoder includes this summary:

The essence of all that has been said and written on the subject
is that only those interests of the highest order and those not
otherwise served can overbalance legitimate claims to the free
exercise of religion. We can accept it as settled, therefore, that,
however strong the State’s interest in universal compulsory edu-
cation, it is by no means absolute to the exclusion or subordina-
tion of all other interests.

Yoder, 406 U.S. at 215. Sherbert and Yoder governed for a several years.

Somewhat similar to this dispute is Goldman v. Weinberger, 475 U.S. 503
(1986), in which the Air Force enforced a dress regulation that prohibited the wear-
ing of a non-regulation attire, including a yarmulke worn by an Air Force psycholo-
gist who was an Orthodox Jew, an ordained rabbi, and a PhD in psychology; who
was practicing in a clinic at March Air Force Base in California; and whose sincerely
held religious belief required his wearing a yarmulke.

Although the rabbi argued for the application of Sherbert and Yoder, then-Jus-
tice Rehnquist in his opinion for the court cited the military’s “specialized society

separate from civilian society” and the military’s “respect for duty and a discipline
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without counterpart in civilian life” and determined to apply a standard (unstated)
“far more deferential” than for a challenge by a civilian to a similar restriction “for
civilian society.” Goldman, 475 U.S. at 506-07. Goldman offers assurances that the
consequences of military discipline “do not, of course, render entirely nugatory in the
military context the guarantees of the First Amendment” and that:

[W]hen evaluating whether military needs justify a particular
restriction on religiously motivated conduct, courts must give
great deference to the professional judgment of military authori-
ties concerning the relative importance of a particular military
interest.

Goldman, 475 U.S. at 507.

Remarking the claimed need for a “sense of hierarchical unity,” advanced in
the military “by tending to eliminate outward individual distinctions except for those
of rank,” Justice Rehnquist identifies regulations providing that only “authorized
headgear” is worn outdoors and that, except for on-duty law enforcement and in
“designated living quarters,” no headgear is worn indoors. Goldman, 475 U.S. at
508-09. Without a lucid expression of the applicable standard of scrutiny and an ex-
planation of how the result in Goldman follows reasonably from the facts of Goldman,
the opinion leaves the reader mystified about how a mere yarmulke, worn under a
regulation Air Force cap outdoors on the base and in the confines of a psychologist’s
consulting rooms and clinic on the base, erodes “hierarchical unity”; how the yar-
mulke was even noticed (except perhaps in retaliation by Goldman’s litigation adver-
sary, who filed the complaint); and how this prospective erosion of military disci-
pline, hierarchy, or the like — not specified, not quantified, and not even exemplified
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— outweighed a constitutionally fundamental right guaranteed by the Free Exercise
Clause. The Goldman dissenters complained tellingly that the military’s “lack of any
reasoned basis for prohibiting yarmulkes” was “striking” and that the majority
seemed to forsake the more demanding inquiry featured in Sherbert and Yoder. Gold-
man, 475 U.S. at 520 (Brennan, J., dissenting).

Soon after Goldman came Employment Division, Department of Human Resources

of Oregon v. Smith, 494 U.S. 872 (1990), in which Justice Scalia, writing for the major

ity, determines that Oregon — without unconstitutionally contravening the Free Ex-
ercise rights of church members — can criminalize consumption of the hallucinogen
peyote, although members of the Native American Church use peyote in religious
rites. While surveying the precedent in which a state law of general application com-
petes with the Free Exercise Clause, Justice Scalia first attempts to confine the prece-
dent to instances raising “not the Free Exercise Clause alone, but the Free Exercise
Clause in conjunction with other constitutional freedoms, such as freedom of speech
and of the press,” Smith, 494 U.S. at 881, and next attempts to confine the balance of
the precedent to instances involving unemployment compensation. Further mini-
mizing Sherbert and Yoder, Justice Scalia cites instances, including Goldman, that
evade Sherbert. In a decisive dismissal of Sherbert, Justice Scalia mentions his view of
the limitations that Sherbert would encounter “even if we were inclined to breathe
into Sherbert some life beyond the unemployment compensation field.” Smith, 494

U.S. at 884.
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In precisely describing (or, at least, in trying to precisely describe) the control-
ling distinction, Justice Scalia in Smith distinguishes between (1) a circumstance in
which “the state has in place a system of individual exemptions,” in which case “the
state may not refuse to extend that system to cases of ‘religious hardship’ without
compelling reason” and (2) a circumstance in which a state adopts “an across-the-
board criminal prohibition on a particular form of conduct.” 494 U.S. at 884. Jus-
tice Scalia’s coda to Smith presents both his recognition that several states had en-
acted statutory exemptions from the criminal law to permit sacramental use of pe-

yote and his reconciliation of those exemptions to Smith:

Values that are protected against government interference
through enshrinement in the Bill of Rights are not thereby ban-
ished from the political process.

But to say that a nondiscriminatory religious-practice exemp-
tion is permitted, or even that it is desirable, is not to say that it
is constitutionally required, and that the appropriate occasions
for its creation can be discerned by the courts. It may fairly be
said that leaving accommodation to the political process will
place at a relative disadvantage those religious practices that are
not widely engaged in; but that unavoidable consequence of
democratic government must be preferred to a system in which
each conscience is a law unto itself or in which judges weigh
the social importance of all laws against the centrality of all reli-
gious beliefs.

Smith, 494 U.S. at 890.
A search for a general rule emerging from Smith reveals this paragraph, writ-
ten by Justice O’Connor in a concurrence, which recapitulates Smith’s formal retire-

ment of Sherbert:
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The Court today extracts from our long history of free exercise
precedents the single categorical rule that “if prohibiting the ex-
ercise of religion . . . is . . . merely the incidental effect of a gen-
erally applicable and otherwise valid provision, the First
Amendment has not been offended.” [citation omitted] Indeed,
the Court holds that where the law is a generally applicable
criminal prohibition, our usual free exercise jurisprudence does
not even apply. [citation omitted] To reach this sweeping result,
however, the Court must not only give a strained reading of the
First Amendment but must also disregard our consistent appli-
cation of free exercise doctrine to cases involving generally ap-
plicable regulations that burden religious conduct.

Smith, 494 U.S. at 892 (O’Connor, J., concurring).

Smith left much uncertainty about the breadth and vigor of the Free Exercise
Clause, an uncertainty fortified by an assay of the Supreme Court’s decisions, to and
including Smith, which reveals a variety of distinctions, each offering utility in the
facts of a particular case and used by the Supreme Court to resolve challenges to gov-
ernmental intrusion on Free Exercise: whether the governmental action affects belief
or conduct; if conduct is affected, whether the conduct is active or passive; whether
the governmental action affects a religious practice that is otherwise legal or other-
wise illegal; whether application or enforcement of the law is mandatory, strictly or
loosely guided, or discretionary; whether governmental action enforces a law that is
generally applicable or aimed toward religious activity; whether the governmental ac-
tion is generally applicable or permits exceptions; if exceptions are permitted,
whether the exceptions are religious, secular, or both; if exceptions are permitted,
whether the exceptions favor religious activity to an extent that affronts the Establish-
ment Clause; whether the law affects a religious belief or a conviction of secular
moral conscience; whether an affected belief 1s sincere and, if so, whether the
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affected belief or conviction is implausible, irrational, or bizarre (but not whether the
belief is true or untrue); whether the belief or conviction amounts to principled oppo-
sition to a category of morally offensive events or is limited to ad hoc opposition to a
particular event (such as the difference between opposition to all wars and opposition
to a particular war); whether the law affects only the government’s conduct of its
own internal affairs; and whether the law affects only Free Exercise or also affects
other constitutional rights; and sundry other distinctions from time to time deployed
by the Supreme Court “as meet and convenient.”

Perceiving unhappily the result in Smith and the shifting grounds for the Su-
preme Court’s other Free Exercise Clause decisions, Congress enacted RFRA, which
emphatically rejects Smith and explicitly restores Sherbert and Yoder. In RFRA’s
statement of purpose section, 42 U.S.C. § 2000bb, Congress states that RFRA serves
“(1) to restore the compelling interest test as set forth in Sherbert v. Verner, 374 U.S.
398 (1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972) and to guarantee its applica-
tion in all cases where Free Exercise is substantially burdened; and (2) to provide a
claim or defense to persons whose religious exercise is substantially burdened by gov-
ernment.”

For a unanimous court in Gonzales v. O Centro Espirita Beneficente Uniao Do Veg-
etal, 546 U.S. 418 (2006), the Chief Justice confirms the congressional rejection of
Smith in favor of Sherbert and Yoder and outlines more expressly the statutory pur-

pose:

_27.-

A29




Ca

e 8:21-cv-02429-SDM-TGW Document 111 Filed 02/18/22 Page 28 of 48 PagelD 7539

USCAL1l Case: 22-10645 Date Filed: 03/03/2022 Page: 32 of 340

[T]he Federal Government may not, as a statutory matter, sub-
stantially burden a person’s exercise of religion, “even if the bur-
den results from a rule of general applicability.” [42 U.S.C.] §
2000bb-1(a). The only exception recognized by the statute re-
quires the Government to satisfy the compelling interest test—to
“demonstrat[e] that application of the burden to the person—
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling
governmental interest.” [42 U.S.C.] § 2000bb-1(b). A person
whose religious practices are burdened in violation of RFRA
“may assert that violation as a claim or defense in a judicial pro-
ceeding and obtain appropriate relief.” [42 U.S.C] § 2000bb-1(c).

O Centro, 546 U.S. at 424.

Further, the Chief Justice in his unanimous opinion details that, assuming a
plaintiff presents prima facie evidence of a substantial burden on a sincerely held reli-
gious exercise, the government bears the burden to prove that the law in question fur-
thers a compelling governmental interest by the least restrictive means available.
Confirming the reasoning in Ashcroft v. American Civil Liberties Union, 542 U.S. 656
(2004), and summarizing, the Chief Justice explains:

RFRA requires the Government to demonstrate that the com-
pelling interest test is satisfied through application of the chal-
lenged law “to the person”—the particular claimant whose sin-
cere exercise of religion is being substantially burdened.

O Centro, 546 U.S. at 430.

Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014), conceives RFRA’s stat-
utory protection for religious liberty as more comprehensive and more accessible
than the constitutional protection, at least if the federal government is the alleged in-
fringer. Specifically, Hobby Lobby confirms that “RFRA did more than merely re-

store the balancing test used in the Sherbert line of cases; it provided even broader
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protection for religious liberty than was available under those decisions.” Hobby
Lobby, 573 U.S. at 695 n.3; Holt v. Hobbs, 574 U.S. 352, 859-60 (2015) (finding that
RFRA “provide[s] greater protection for religious exercise than is available under the
First Amendment.”)

The service members in Count II challenge the military’s vaccination require-
ment under the First Amendment and in Count III challenge the military’s vaccina-
tion requirement under RFRA. Because for a service member RFRA “provides
greater protection . . . than is available under the First Amendment,” the RFRA
claim demands primary consideration (after all, if a service member’s RFRA claim
fails, the service member’s First Amendment claim necessarily fails).

I. JUSTICIABILITY

RFRA secures for a service member a claim against the military for violation
of Free Exercise. Article I, Section 8, Clause 14 of the Constitution vests Congress
with the plenary authority “[t]o make Rules for the Government and Regulation of
the land and naval Forces[.]” By enacting RFRA, Congress exercised this plenary
authority to guarantee the “broad protection for religious liberty.” Burwell v. Hobby
Lobby Stores, Inc., 573 U.S. 682, 706 (2014). To ensure comprehensive protection of
Free Exercise, Congress under 42 U.S.C. § 2000bb-2(1) extends RFRA to govern any

substantial burden imposed by a “branch, department, agency, instrumentality, and
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official (or other person acting under color of law) of the United States.” No exemp-
tion, whether express or implied, relieves the military of RFRA’s command.’

Further, RFRA expressly creates a remedy in district court. Entitled “Judicial
Relief,” 42 U.S.C. § 2000bb-1(c), affords “[a] person whose religious exercise has
been burdened in violation of this section” to “assert that violation as a claim or de-
fense in a judicial proceeding and obtain appropriate relief against a government.”
RFRA includes no administrative exhaustion requirement and imposes no jurisdic-
tional threshold. No exemption, whether or express or implied, insulates the military
from review in the district court.

Explaining RFRA’s application to the military, Singh v. McHugh, 185 F. Supp.
3d 201, 217-18 (D.D.C. 2016) persuasively observes:

RFRA applies to the “government,” which is defined to include
a branch, department, agency, instrumentality, and official (or
other person acting under color of law) of the United States.”
42 U.S.C. § 2000bb—2(1). So, on its face, the statute plainly ap-
plies to the U.S. Army. And defendants acknowledge that Con-
gress specifically intended RFRA to apply to the military. Hr'g
Tr. at 35; see also S. Rep. No. 103-111, at 12 (1993) (“Under

7 “[Clourts must — at least initially —indulge the optimistic presumption that the military
will afford its members the protections vouchsafed by the Constitution, by the statutes, and by its
own regulations.” Hodges v. Callaway, 499 F.2d 417, 424 (5th Cir. 1984). But that deference “does
not justify the abdication of the responsibility, conferred by Congress, to apply [a statute’s] rigorous
standard.” Holt v. Hobbs, 574 U.S. 352, 364 (2015). Holt charges that the Religious Land Use and In-
stitutionalized Persons Act—RFRA’s “sister statute”—*“does not permit such unquestioning defer-
ence” to a decision by a prison official even if that decision affects health, safety, good order, and
discipline. Holt, 574 U.S. at 364. The defendants cite no authority—governing or persuasive—to sug-
gest that a military personnel decision allegedly violative of RFRA enjoys immunity from judicial
review. To the contrary, determining whether a government official’s action contravenes a statutory
directive is singularly within the expertise of a district court. See Holt, 574 U.S. at 866 (emphasizing
that RLUIPA “demands much more” than deferring to an officials “mere say-so that they could not
accommodate petitioner’s request”); Harmon v. Brucker, 355 U.S. 579, 582 (1958); Emory v. Sec’y of
Navy, 819 F.2d 291, 294 (D.C. Cir. 1987); Dilley v. Alexander, 603 F.2d 914, 920 (D.C. Cir. 1979) (“It
is the duty of the federal courts to inquire whether an action of a military agency conforms to the
law][.]”); Singh v. McHugh, 185 F. Supp. 3d 201, 218-22 (D.D.C. 2016); Heap v. Carter, 112 F. Supp.
402 (E.D. Va. 2015).
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the unitary standard set forth in [RFRA], courts will review the
free exercise claims of military personnel under the compelling
governmental interest test.”); H.R. Rep. No. 103-88 (1993)
(“Pursuant to the Religious Freedom Restoration Act, the
courts must review the claims of prisoners and military person-
nel under the compelling governmental interest test.”).

A service member can sue in a district court to enjoin a military department or
military official from violating the service member’s civil right to Free Exercise.? Alt-
hough RFRA imposes no requirement of administrative exhaustion and both this
record and other decisions explain the likely futility within the military of a religious
exemption, Air Force Officer v. Austin, 5:22-cv-0009-TES (M.D. Ga. Feb. 15, 2022),
and U.S. Navy SEALs 1-26 v. Biden, --- F. Supp. 3d ---, 2022 WL 34443 (N.D. Tex.
Jan. 3, 2022), Navy Commander and Lieutenant Colonel 2 have nonetheless ex-
hausted the mechanisms available within the military.

II. PRELIMINARY INJUNCTION

A preliminary injunction issues only if the movant shows (1) a substantial like-

lihood of success on the merits, (2) a substantial likelithood of irreparable injury ab-

sent an injunction, (3) an imbalance of equities favoring the movant, and (4) an

8 According to Speigner v. Alexander, 248 F.3d 1292, 1295 n.5 (11th Cir. 2001), the test in
Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971), no longer determines justiciability in actions by ser-
vice members against the military for a claim “based on an injury incident to service.” See also Doe v.
Garrert, 903 F.2d 1455, 1463 n.15 (11th Cir. 1990) (“[I]t appears well established that Mindes need
not be applied before reaching the merits of a statutory claim against the military.”). But see Stinson v.
Hornsby, 821 F.2d 1537, 1540 (11th Cir. 1987) (remanding case against the military to district court
to apply Mindes factors). In the alternative that the Mindes factors govern justiciability, I find the
Mindes test thoroughly and convincingly satisfied for the reasons stated in Air Force Officer v. Austin,
5:22-cv-00009-TES (M.D. Ga. Feb. 15, 2022) and U.S. Navy SEALs 1-26 v. Biden, --- F. Supp. 3d -,
2022 WL 34443 (N.D. Tex. Jan. 3, 2022).
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unlikelihood of the injunction’s materially injuring the public interest. Siegel v. Le-
Pore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc).

A. Substantial likelihood of success

As explained earlier, to prevail on a claim under RFRA, the plaintiff must
show that the challenged government action substantially burdens a sincere religious
belief. If the plaintiff establishes a substantial burden and sincerity, the government
must demonstrate “that application of the burden to the person” both “is in further-
ance of a compelling governmental interest” and “is the least restrictive means of fur-
thering that interest.”

1. A substantial burden on a sincere religious belief

A substantial burden exists if the challenged action “‘prevents the plaintiff
from participating in an activity motivated by a sincerely held religious belief,’”
Davila v. Gladden, 777 F.3d 1198, 1204 (11th Cir. 2015) (quoting Yellowbear v. Lam-
pert, 741 F.3d 48, 55 (10th Cir. 2014)), or if the action “‘truly pressures the [plaintiff]

b2

to significantly modify his religious behavior,”” Christian Missionary All. Found., Inc. v.
Burwell, No. 2:14-cv-580, 2015 WL 437631, at *5 (M.D. Fla. 2015) (quoting Adkins v.
Kaspar, 393 F.3d 559, 570 (5th Cir. 2004)). Governmental action coercing a direct
violation of a religious belief imposes a substantial burden. Wisconsin v. Yoder, 406
U.S. 205, 218 (1972) (finding the existence of a substantial burden “inescapable, for
the Wisconsin law affirmatively compels them, under threat of criminal sanction, to
perform acts undeniably at odds with fundamental tenets of their religious beliefs.”);
Navajo Nationv. U.S. Forest Serv., 535 F.3d 1058, 1069-70 (9th Cir. 2008) (defining
-32.-
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“substantial burden” to mean a person “coerced to act contrary to their religious be-
liefs by threat of civil or criminal sanctions”).

Judged under the governing legal standard, both Navy Commander and Lieu-
tenant Colonel 2 suffer a substantial burden on a sincere religious belief. Navy Com-
mander refuses vaccination to remain true to his faith, which requires the preserva-
tion of his body as a temple of the Holy Spirit. Similarly situated and believing that
each COVID-19 vaccination is “religiously unclean according to [Lieutenant Colonel
2’s] personal faith,” Lieutenant Colonel 2 refuses vaccination. (Doc. 60-2 at 9) Lieu-
tenant Colonel 2 voices a sincere objection to “any substance . . . connected with []
aborted fetal cell lines.” In practicing her religious belief, Lieutenant Colonel 2 finds
her opposition to abortion irreconcilable with accepting any COVID-19 vaccine.

On January 28, 2022, Navy Commander received notice that the Chief of Na-
val Operations disapproved Navy Commander’s appeal. (Doc. 60-1 at 8) The notice
of denial ordered Navy Commander to receive a vaccine within five calendar days.
(Doc. 66-2 at 2) On January 26, 2022, Lieutenant Colonel 2 received the denial of
her appeal, accompanied with an order to vaccinate within five business days. (Doc.
60-2 at 3) The fact of, and the consequences of, disobeying a direct order doubtlessly
pressure Navy Commander and Lieutenant Colonel 2 to alter their religious practice.
Because the COVID-19 vaccination requirement “puts [Navy Commander and Lieu-
tenant Colonel 2] to this choice,” the requirement to vaccinate substantially burdens

religious exercise. Holt v. Hobbs, 574 U.S. 352, 361 (2015).
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2. The defendants fail to discharge RFRA’s burden.

If a plaintiff demonstrates that the government’s action substantially burdens
the person’s Free Exercise, the government must “demonstrate” under 42 U.S.C. §
2000bb-1(b), that is, the government must bear the burden of going forward with the
evidence and satisfying the burden of persuasion, that application of the burden to
the person (1) is in furtherance of a compelling governmental interest and (2) is the
least restrictive means of furthering that compelling governmental interest. RFRA’s
focus on “the burden to the person” demands more than dismissive, encompassing,
and inflexible generalizations about the government’s interest and about the absence
of a less restrictive alternative. Davila, 777 F.3d at 1206 (“[B]roadly formulated inter-
ests” and “generalized statement[s]” will not suffice). Instead, the government must
proffer “specific and reliable evidence” (not formulaic commands, policies, and con-
clusions) demonstrating that the marginal benefit flowing from a specific denial —
discounted by any detriment as a consequence of dismissing highly trained, success-
ful, and patriotic service members — furthers a compelling governmental interest.
The government must discharge both of RFRA’s burdens “through application of the
challenged law ‘to the person’ — the particular claimant whose sincere exercise of re-
ligion is being substantially burdened.” Gonzales v. O Centro Espirita Beneficente Uniao
do Vegetal, 546 U.S. 418, 430-31 (2006); see also Burwell v. Hobby Lobby Stores, Inc., 573
U.S. 682, 727-28 (emphasizing that a court must “‘loo[k] beyond broadly formulated
interests’ and to ‘scrutiniz[e] the asserted harm of granting specific exemptions to

)

particular religious claimants’”) (alterations in original) (quoting O Centro, 546 U.S.
-34 -
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at 431). In sum, a district court must not defer to an official’s “mere say-so that [the
official] could not accommodate” a request. Holt, 574 U.S. at 369. RFRA demands

e

a “more focused” inquiry and requires scrutiny of the “‘marginal interest in enforc-
ing’ the challenged government action in that particular context.” Holt, 574 U.S. at
363 (citing Hobby Lobby, 573 U.S. at 726-27); U.S. Navy Seals 1-26 v. Biden, --- F.
Supp. 3d ---, 2022 WL 34443, at *10 (N.D. Tex. Jan. 3, 2022) (“The defendants must
provide more than a broadly formulated interest in ‘national security.” They must ar-
ticulate a compelling interest in vaccinating the thirty-five religious servicemembers
currently before the Court.”).’

Further, the government’s burden at the preliminary injunction stage tracks
the government’s burden at trial. O Centro, 546 U.S. at 429. RFRA “squarely”
places the burden on the government to demonstrate a compelling interest achieved
through the least restrictive means. O Centro, 546 at 429-30 (citing Ashcroft v. Ameri-
can Civil Liberties Union, 542 U.S. 656, 666 (2004) (affirming the grant of a prelimi-
nary injunction because the government failed to satisfy the burden of proof)). Ac-
cordingly, the plaintiffs “must be deemed likely to prevail unless the Government has

shown that [the plaintiffs’] proposed less restrictive alternatives are less effective”

than the burden imposed by the government. Ashcroft, 542 U.S. at 666. Showing

? Accordingly, RFRA likely exceeds the pre-Smith protection of Free Exercise. City of Boerne
v. Flores, 521 U.S. 507, 535 (1997) (holding that RFRA “imposes in every case a least restrictive
means requirement—a requirement that was not used in the pre-Smith jurisprudence RFRA pur-
ported to codify”); McAllen Grace Brethren Church v. Salazar, 764 F.3d 465, 475 (5th Cir. 2014) (hold-
ing that RFRA'’s requiring the least-restrictive means “is a severe form of the ‘narrowly tailored’
test.”)
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that the challenged action has “some effect” on achieving a governmental interest is
insufficient. Ashcroft, 542 U.S. at 666; O Centro, 546 U.S. at 418 (“The point remains
that the burdens at the preliminary injunction stage [of a RFRA action] track the bur-
dens at trial.”).

a. The denial of Navy Commander’s and Lieutenant Colonel 2’s request
for a religious exemption.

The Navy denies Navy Commander’s appeal “due to the Navy’s compelling
governmental interest in preventing spread of diseases to support mission accom-
plishment, including military readiness, unit cohesion, good order and discipline,
and health and safety, at the individual, unit, and organizational levels.” (Doc. 60-1
at 8) The denial letter asserts that granting Navy Commander’s appeal “will have a
direct and foreseeable negative impact on the compelling government interest in mili-
tary readiness and health of the force.” In support of this assertion, the letter states
that COVID-19 vaccination “reduces the risk to the individual for disease-related
performance impairment and [] reduces the risk to the unit for disease outbreaks”
and states that “non-pharmacologic measures [of mitigating COVID-19] . . . are not
100 percent effective and must be implemented in conjunction with immunization.”
(The denial letter fails, as the denial letter must fail, to identify any “100 percent” ef-
fective method to defeat COVID-19.) Except for noting that Navy Commander is “a
Surface Warfare Officer commanding an operational warship[,]” the letter fails to ex-
plain how the denial of Navy Commander’s religious accommodation satisfies the

requirements of RFRA.
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The Marine Corps denies Lieutenant Colonel 2’s appeal because of “the gov-
ernment’s compelling interests in military readiness and in the health and safety of
the force.” Citing the increased transmission and severity of the Delta variant among
unvaccinated people, the letter states that “an exemption from the COVID-19 vac-
cination poses a significant risk to military readiness[] and the health and safety of
the force,” particularly because Lieutenant Colonel 2 “work[s] primarily indoors”
and because Lieutenant Colonel 2 1s “currently attached to a deployable unit.” Fur-
ther, the letter asserts — again reaching disputed medical conclusions without evalu-
ation or citation of medical or legal authority — that “natural immunity” and mitiga-
tion measures other than vaccination “are simply not as effective as vaccination” and
that “[t]he demands of military life” render ineffective these less restrictive means of

protecting the health and safety of the force.!°

10 The comparative effectiveness—and the quantification of that comparative effectiveness—
for several combinations of vaccines, for natural immunity resulting from an earlier infection, and
for several combinations of vaccines plus natural immunity remains, especially as to the current
Omicron variant, remain under careful study and constant “evolution.” For example, the CDC Mor-
bidity and Mortality Weekly Report for January 28, 2022, finds in the summary that “[b]y early Oc-
tober [2021], persons who survived a previous infection had lower case rates than persons who were
vaccinated alone.” The report later finds:

[A]fter emergence of the Delta variant and over the course of time,
incidence increased sharply in this group, but only slightly among
both vaccinated and unvaccinated persons with previously diagnosed
COVID-19. Across the entire study period, persons with vaccine- and
infection-derived immunity had much lower rates of hospitalization
compared with those in unvaccinated persons. These results suggest
that vaccination protects against COVID-19 and related hospitaliza-
tion and that surviving a previous infection protects against a reinfec-
tion. Importantly, infection-derived protection was greater after the
highly transmissible Delta variant became predominant, coinciding
with early declining of vaccine-induced immunity in many persons.
Similar data accounting for booster doses and as new variants, in-
cluding Omicron, circulate will need to be assessed.

(continued...)
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Thus, each letter predicates Navy Commander’s and Lieutenant Colonel 2’s
denial on a broadly articulated interest in “the health and safety of the force” and on
the assertion that broadly articulated “demands of military life” render ineffective
any less restrictive means that either service member identified to mitigate COVID-
19. RFRA demands more.

b. The defendants discharge neither of RFRA’s burdens.

Identifying only the broadly articulated governmental interests and broadly ar-
ticulated demands of military life, neither denial letter engages in any individualized
assessment of Navy Commander’s or Lieutenant Colonel 2’s request. As the Novem-
ber 22, 2021 order (Doc. 40 at 32) explains:

To accomplish the consideration required by RFRA, the military
certainly must consider, perhaps above all else, not whether
COVID adversely affects the force (or course it does) but whether
the readiness and fitness of the force is more adversely affected
(1) by granting exemptions and accommodations to a stated
number of sincere objectors or (2) by punishing, separating, and
discharging that same stated number of skilled and experienced
personnel, notwithstanding the time, energy, and money ex-

pended to train those service members and necessarily spent
again to locate, recruit, and train a successor, including the cost

The understanding and epidemiology of COVID-19 has shifted sub-
stantially over time with the emergence and circulation of new
SARS-CoV-2 variants, introduction of vaccines, and changing im-
munity as a result. Similar to the early period of this study, two previ-
ous U.S. studies found more protection from vaccination than from
previous infection during periods before Delta predominance (3,7).
As was observed in the present study after July, recent international
studies have also demonstrated increased protection in persons with
previous infection, with or without vaccination, relative to vaccina-
tion alone.

Tomas M. Leon, et al., Ctrs. for Disease Control & Prevention, COVID-19 Cases and Hospitalizations
by COVID-19 Vaccination Status and Previous COVID-19 Diagnosis—California and New York, May—No-

vember 2021, 71 MMWR 125, 130 (Jan. 28, 2022), https://www.cdc.gov/mmwr/volumes/71/wr/

pdfs/mm7104el-H.pdf (internal citations and footnotes omitted).

-38 -

A40




Ca

e 8:21-cv-02429-SDM-TGW Document 111 Filed 02/18/22 Page 39 of 48 PagelD 7550
USCAL1l Case: 22-10645 Date Filed: 03/03/2022 Page: 43 of 340

of the successors’ acquiring similar experience and the deficit in
fitness and readiness experienced in the interim.

These factors might not present the best evaluation available or the only evaluation
available or the most complete evaluation available, but these and other individual-
1zed factors seem pertinent and in all events seem better than dismissive generaliza-
tion and recitation of policies and aspirations. Regardless, the Navy and the Marine
Corps fail to “demonstrate” the individualized “to the person” analysis required
when reviewing Navy Commander’s or Lieutenant Colonel 2’s request for a religious
exemption. The defendants’ justifications for denying a religious accommodation to
Navy Commander and Lieutenant Colonel 2 are elementally inadequate under
RFRA.

i. The defendants rely on a generalized assessment of the compelling
interest.

To justify the denial of Navy Commander’s and Lieutenant Colonel 2’s re-
quest for a religious exemption, the Navy and Marine Corps assert that each denial
supports the military’s compelling interest in “military readiness and health of the
force.” But Davila, 777 F.3d at 1206, explains that “[military] officials cannot simply
utter the magic words [‘military readiness and health of the force’] and as a result re-
ceive unlimited deference from those of us charged with resolving the dispute.” The
denial of these two religious exemptions removes from the service (1) a surface war-
fare officer with seventeen years of experience, with several deployments, and with
specialized training on nuclear engineering and whom the Navy entrusted to com-

mand a destroyer with 320 personnel and (2) a Marine with twenty-four years
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(eighteen of which as an officer) of experience in field operations and legislative af-
fairs, in whom the Corps has invested substantial time and money (including a mas-
ter’s degree from the Command and Staff College at the Marine Corps University),
and whom the Corps selected to lead a combat logistics battalion. Absent record ma-
terial demonstrating that the military considered both the marginal increase, if any,
in the risk of contagion incurred by granting the requested exemption and the mar-
ginal detrimental effect, if any, on military readiness and the health of the force flow-
ing from the specific denial of Navy Commander’s and Lieutenant Colonel 2’s re-
quest for religious exemption from COVID-19 vaccination, the government fails to
demonstrate that either denial results from an individualized “to the person” evalua-
tion required by RFRA. In other words, the government has not shown that the
stated interest cannot be reasonably preserved without subjecting Navy Commander
and Lieutenant Colonel 2 to vaccination contrary to a sincerely held religious belief
protected by RFRA or, given a refusal to vaccinate, separating each from service.

ii. The defendants rely on a generalized assessment of a less restrictive
means.

In each application, Navy Commander and Lieutenant Colonel 2 identify sev-
eral alternative measures to mitigate the spread of COVID-19. For example, each
applicant demonstrates the natural presence of COVID-19 antibodies following an
infection. These antibodies, each applicant argues, provide similar if not equal (or
better, according to the recent CDC report cited above) protection against infection

with, and serious symptoms from, COVID-19. Further, each applicant describes the
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COVID-19 mitigation protocol — masking, social distancing, and isolation — that
the Navy and the Marine Corps successfully implemented for more than a year be-
fore the development of vaccines and have continued to implement in conjunction
with vaccines.

In response, the Navy and Marine Corps assert that the proposed alternatives
“are less effective than vaccination” and “must be implemented in conjunction with
immunization.” As with a compelling governmental interest, however, the defend-
ants cannot rely on “magic words.” The defendants must demonstrate, with specific
and reliable evidence, that the proposed alternative measures are insufficient to fur-
ther — to an extent reasonably similar to vaccination — the military’s compelling
governmental interest.

Also, the military fails to consider other alternatives, such as altering the appli-
cant’s practice in a manner that might further the military’s compelling interest with-
out burdening the plaintiff’s religious exercise. For more than a year before the
COVID-19 vaccination requirement, Navy Commander and Lieutenant Colonel 2
performed their duties under altered conditions including remote work and isolation
protocol. Further, after the defendants initiated the vaccination requirement, both
plaintiffs have continued to work under an administrative exemption and under al-
tered duties.

In sum, the defendants fail to articulate why Navy Commander’s and Lieuten-
ant Colonel 2’s sincerely held religious practice must yield to the requirement to ac-
cept COVID-19 vaccination. The administrative record documenting the denial of
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both Navy Commander’s and Lieutenant Colonel 2’s request for religious exemption
fails to evidence the required “to the person” evaluation of whether a less restrictive
means is available to further the compelling governmental interest. Accordingly, on
this record, Navy Commander and Lieutenant Colonel 2 enjoy a substantial likeli-
hood of success on the merits.

In accord with a February 13, 2022 order (Doc. 90), the Navy, the Marine
Corps, and the Air Force submit (Docs. S-106, S-108, and S-109) the twenty-five
most recent letters denying an appeal and submit every letter granting a religious ex-
emption. The submission reveals a process of “rubber stamp” adjudication by form
letter, a process incompatible with RFRA’s command to assess each request “to the
person.”

Although the form letter varies slightly by branch, each form letter contains
the same general recitation of the military’s “compelling interest in . . . mission ac-
complishment, military readiness, unit cohesion, good order, and discipline,
and . . . health and safety.” (Doc. S-106) For example, each denial letter authored
by the Navy announces that granting the exemption request “will have a direct and
foreseeable negative impact on the compelling governmental interest in military read-
iness and health of the force,” which each letter invariable supports with the conclu-
sion:

Vaccination of Navy personnel can impact both individual and
unit mission accomplishment. It reduces the risk to the individ-
ual for disease-related performance impairment, and it reduces
the risk to the unit for disease outbreaks of contagious diseases
such as COVID-19.

-42 -
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(Doc. S-106) Next, each form denial letter identifies certain general characteristics of
military life (such as the need to interact in close proximity) and of the specific appli-
cant (most notably whether the applicant is attached to a deployable unit) that render
impossible the continued implementation of COVID-19 mitigation measures. Fi-
nally, each letter asserts generally that no lesser restrictive means exists because other
COVID-19 mitigation efforts, such as masking and social distancing, “are not 100
percent effective,” a statement equally true of vaccination.!! (Doc. S-106)

The letters granting an exemption yield nothing more. For example, in the
Marine Corps, each grant letter contains the same boilerplate discussion of the Ma-
rine Corps’ compelling interest in military readiness and the health and safety of the
force and of the insufficiency of “masking, social distancing, hygiene, teleworking,
and other similar measures.” But each grant concludes:

However, in your case, because you [either have begun termi-
nal leave, are currently participating in a Skill Bridge Program,
or otherwise will have no interaction with Marines before leav-
ing the Corps] I find the compelling interest of the government
and the likelihood of your vaccination status impacting readi-
ness, and the health of the force, remote. Therefore, I approve
your request until the date of the end of your active duty service

' For example, Department of Defense data discussed at the hearing and available on the
department’s website show that between November 24, 2021, and December 22, 2021, the month
during which vaccines became mandator, the “military total of new COVID-19 cases rose by 7,515
cases but between December 22, 2021 and February 9, 2021, after vaccination was mandatory and
after each branch reported greater than 90% vaccination rates, cases rose by 114,292 cases. Corona-
virus: DOD Response, U.S. Dept. of Def., https://www.defense.gov/Spotlights/Coronavirus-DOD-
Response/ (data as of Nov. 24, 2021, Dec. 22, 2021, and Feb. 9, 2022); see Oren Lieberman, US muili-
tary has vaccinated more than 97% of service members, CNN Politics, Dec. 16, 2021,
https://www.cnn.com/2021/12/16/politics/military-vaccine-numbers/index.html.
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obligation, which is [the day on which the applicant’s service
ends].

(Doc. S-109-1) Thus, each grant letter differs only by the description of the appli-
cant’s future service and by the day upon which the applicant’s service ends.

As the defendants note, the fact that all “decision memoranda [are] simple
form letters” does not automatically justify granting each request for a religious ex-
emption. A blanket or categorical grant no more satisfies RFRA’s individualized as-
sessment than does a blanket or categorical denial. Although only a sample of the
hundreds of denial letters issued by the military, the documents considered in con-
junction with the administrative record supporting Navy Commander’s and Lieuten-
ant Colonel 2’s denial, strongly illustrates that the military fails to afford an applicant
an actual “case-by-case assessment” as required by RFRA.

B. Irreparable harm

“The loss of First Amendment freedoms, even for minimal periods of time un-
questionably constitutes irreparable injury.” Roman Cath. Diocese of Brooklyn v.
Cuomo, 141 S. Ct. 63, 68 (2020); Opulent Life Church v. City of Holly Springs, 697 F.3d
279, 295 (5th Cir. 2012) (“This principle applies with equal force to the violation of
RLUIPA rights because RLUIPA enforces First Amendment freedoms[.]”). As Air
Force Officer v. Austin, 5:22-cv-0009-TES (M.D. Ga. Feb. 15, 2022), and U.S. Navy
SEALs 1-26 v. Biden, --- F. Supp. 3d ---, 2022 WL 34443, at *1 (N.D. Tex. Jan. 3,
2022) correctly recognize, the “substantial pressure” on a religiously objecting service

member to obey the COVID-19 vaccination order and violate a sincerely held
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religious belief constitutes an irreparable injury redressable by a preliminary injunc-
tion. See also BST Holdings, L.L.C. v. OSHA, 17 F.4th 604, 618 (5th Cir. 2021). Re-
quiring a service member either to follow a direct order contrary to a sincerely held
religious belief or to face immediate processing for separation or other punishment
undoubtedly causes irreparable harm. Sambrano v. United Airlines, Inc., 19 F.4th 839,
842 (5th Cir. 2021) (Ho, J., dissenting) (“To hypothesize that the earthly reward of
monetary damages could compensate for these profound challenges of faith is to mis-
understand the entire nature of religious conviction at its most foundational level.”)

C. Balance of the equities and the public interest

Because Navy Commander and Lieutenant Colonel 2 request preliminary re-
lief against officials of the federal government, the analysis on the balance of equities
and the analysis on the public interest merge. Nken v. Holder, 556 U.S. 418, 435
(2009). As the plaintiffs correctly argue, the public has no interest in tolerating even
a minimal infringement on Free Exercise. See Hobby Lobby, 723 F.3d at 1147; Beck-
with Elec. Co. v. Sebelius, 960 F. Supp. 2d 1328, 1350 (M.D. Fla. 2013). “The vindica-
tion or constitutional rights and the enforcement of a federal statute serve the public
interest almost by definition.” League of Women Voters of Fla. v. Browning, 863 F.
Supp. 2d 1155, 1167 (N.D. Fla. 2012).

In opposition, the defendants claim that preliminary relief “would encourage
other members to attempt to bypass the military’s process and ask courts to enter
similar injunctive relief, which ‘in the aggregate present the possibility of substantial
disruption and diversion of military resources[.]’”” (Doc. 74 at 36) (citing Parrish v.
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Brownlee, 335 F. Supp. 2d 661, 669 (E.D.N.C. 2004)). But no injury to the public re-
sults from recognizing a person’s constitutional or statutory right or from “encourag-
ing” a person to vindicate that right in federal court, especially when the statute cre-
ating the right expressly authorizes such judicial vindication. Further, to the extent a
“substantial disruption” results from the defendants’ systemic failure to assess a reli-
gious exemption request “to the person,” the “harm” suffered by defendants results
only from the defendants’ own failure to comply with RFRA. By enacting RFRA,
Congress guaranteed each service member “appropriate relief ” from an infringement
on the service member’s Free Exercise. To say the least, an attempted evasion of ju-
dicial review strongly disserves the public interest. See 11A Charles Alan Wright, Ar-
thur R. Miller & Mary Kay Kane, Federal Practice and Procedure § 2947 (3d ed.
Apr. 2021 update) (“Although the fundamental fairness of preventing irremediable
harm to a party is an important factor on a preliminary-injunction application, the
most compelling reason in favor of entering a Rule 65(a) order is the need to prevent
the judicial process from being rendered futile by defendant's action or refusal to
act.”).

For the past two years, Navy Commander and Lieutenant Colonel 2 ably dis-
charged their duties. Each served at the onset of the pandemic and successfully dur-
ing peak jeopardy in the pandemic and before any vaccination against COVID-19 ex-
isted, each served during the height of the Delta variant surge, and each served (with
the benefit of a temporary exemption from the vaccination requirement) during the
Omicron variant. Nothing in the record establishes — on balance — that
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preliminary injunctive relief for these officers harms the public interest. Extending
the status quo protects the fundamental right to Free Exercise and ensures judicial re-
view of allegedly wrongful government action. The record fails to demonstrate any
meaningful increment of harm to national defense likely to result because Navy
Commander and Lieutenant Colonel 2’s continue to serve unvaccinated but in ac-
cord with other, proven, rigorous, and successful safety protocols.
CONCLUSION

The record in this civil rights action reveals a substantial likelihood that the
Navy and the Marine Corps has failed to discharge RFRA’s burden of demonstrating
the required RFRA evaluation individualized “to the person” of Navy Commander
and “to the person” of Lieutenant Colonel 2, each of whom harbor a sincere reli-
gious belief substantially burdened by the military’s COVID-19 vaccination require-
ment. The motion (Doc. 60) for preliminary injunctive relief by Navy Commander
and Lieutenant Colonel 2 is GRANTED, and the defendants are PRELIMINAR-
ILY ENJOINED (1) from enforcing against Navy Commander and Lieutenant
Colonel 2 any order or regulation requiring COVID-19 vaccination and (2) from any
adverse or retaliatory action against Navy Commander or Lieutenant Colonel 2 as a
result of, arising from, or in conjunction with Navy Commander’s or Lieutenant
Colonel 2’s requesting a religious exemption, appealing the denial of a request for a

religious exemption, requesting reconsideration of the denial of a religious
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exemption, or pursuing this action or any other action for relief under RFRA or the
First Amendment.

ORDERED in Tampa, Florida, on February 18, 2022.

MM,

STEVEN D. MERRYDAY
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

NAVY SEAL 1, et al.,

Plaintiffs,
V. CASE NO. 8:21-cv-2429-SDM-TGW
LLOYD AUSTIN, et al.,

Defendants.

/
ORDER

The defendants move (Doc. 118) on an emergency basis (1) for a stay pending
appeal from a February 18, 2022 preliminary injunction (Doc. 111) and (2) for an
“immediate administrative stay” pending resolution of the motion (Doc. 118) to stay.
The preliminary injunction order enjoins the defendants:

(1) from enforcing against Navy Commander and Lieutenant
Colonel 2 any order or regulation requiring COVID-19 vaccina-
tion and

(2) from any adverse or retaliatory action against Navy Com-
mander or Lieutenant Colonel 2 as a result of, arising from, or
in conjunction with Navy Commander’s or Lieutenant Colonel
2’s requesting a religious exemption, appealing the denial of a
request for a religious exemption, requesting reconsideration of
the denial of a religious exemption, or pursuing this action or
any other action for relief under RFRA or the First Amend-
ment.

(Doc. 111 at 47-48)
The defendants contend that, among other things, the preliminary injunction

“allows two officers who have refused a lawful order to continue to serve in
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assignments over the Navy’s objection.” (Doc. 118 at 15) The defendants report
that “the Navy has lost confidence in [Navy Commander’s] ability to lead” because
Navy Commander “disobeyed an order that he is also expected to enforce” and be-
cause Navy Commander “further compromised his trustworthiness” by allegedly
“misleading his commander regarding taking leave out of the area,” by allegedly
making misleading statements about communications with his Executive Officer,”
and by allegedly “expos[ing] dozens of his crew to COVID-19 when he decided not
to test himself after experiencing symptoms.” (Doc. 118 at 15-16)

In other words, the defendants contend that the sudden eagerness to remove
Navy Commander from command of a destroyer results from “other neutral fac-
tors,” U.S. Navy Seals 1-26 v. Biden, No. 22-10077, 2022 WL 594375 at *12 (5th Cir.
Feb. 28, 2022), and not from a retaliatory animus toward Navy Commander’s legally
protected pursuit of the relief that Congress through RFRA secures in federal court
for every service member. Presented at the preliminary injunction hearing with dec-
larations endeavoring to establish Navy Commander’s untrustworthiness (and conse-
quently his unsuitability for command), the preliminary injunction order (Doc. 111)
states:

Because I heard the testimony of Navy Commander and care-
fully observed his demeanor and listened attentively to the con-
tent of his testimony, I fully credit his testimony, even the parts
inconsistent with the un-cross-examined, last-minute affidavits.
A determination of the credibility of the statements in the [de-
fendants’] affidavits must await live testimony and further ex-
ploration (these two witnesses are at the disposal of, and under
the command of, the defendants, who neither offered their live
testimony nor notified the plaintiffs of the fact of, or the content
of, their affidavits). Cross-examination is necessary in this

o
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circumstance to permit assessment of, among other things, the
extent to which “command influence” might have affected the
presence or content of the affidavits.

(Doc. 111 at 12 n.3) Accordingly, the defendants’ proffered basis to stay the injunc-
tion to permit the re-assignment of Navy Commander and Lieutenant Colonel 2 (de-
spite the likely unlawful denial of their religious exemptions) warrants a prompt evi-
dentiary hearing.!
A Necessary Preface About RFRA

In Article I, Section 8, the Constitution empowers (but does not compel) the
Congress to “raise and support” the armed forces of the United States and “to make
rules for the government and regulation of the . . . forces.” These constitutional
clauses were informed preeminently by the unfortunate English experience, fresh in
the minds of the Constitution’s authors, with James II and his royal army, which was
raised without the consent of Parliament, which led to the Glorious Revolution of
1688, and which ended with the Bill of Rights of 1689, which stated that “raising or
keeping a standing army within the kingdom in time of peace, unless it be with the
consent of Parliament, is against the law.”

Fortunately, Congress raised and has maintained the armed forces (at some
times more generously than at others) throughout the ensuing years, and these forces

have preserved and defended the Constitution of the United States by defeating

! The defendants contend that Lieutenant Colonel 2, among other things, allegedly cannot
reliably enforce the vaccination order against subordinates, convene administrative separation pro-
ceedings for service members refusing COVID-19 vaccination, or deploy worldwide in foreign coun-
tries requiring that foreign service members accept COVID-19 vaccination. (Doc. 118 at 17)

23
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aggression and tyranny whenever and wherever necessary; under whatever circum-
stance, no matter how brutal and merciless; and at whatever cost proved necessary
(for one historic example, read the riveting and unforgettable With the Old Breed by E.
B. Sledge).

A signal feature of the Constitution that the armed forces have vigilantly pre-
served and defended is the Free Exercise Clause of the First Amendment. One of the
“rules for the government and regulation of the . . . forces” that the Congress has en-
acted and that the President (who is, of course, also the Commander-in-Chief of the
armed forces) has signed into law is the Religious Freedom Restoration Act of 1993,
Public Law 103-141, which creates for the free exercise of religion a renewed protec-
tion against impingement by the government, including the armed forces. RFRA
was a bi-partisan enactment (although in 1993 the President, the Speaker of the
House, and the Majority Leader in the Senate were Democrats). Specifically, two
months after then-Representative Chuck Schumer (and more than one-hundred other
representatives, both Republicans and Democrats) introduced RFRA, H.R. 1308,
103d Cong. (1993), the House of Representatives passed the bill by a two-thirds voice
vote. 139 Cong. Rec. 9,687 (1993). The Senate amended the bill and passed the
amended version by a vote of 97 yeas to 3 nays. 139 Cong. Rec. 26,416. After unan-
imously consenting to the Senate’s amendment, 139 Cong. Rec. 27,241, the House
presented RFRA to President Clinton on November 5, 1993. 139 Cong. Rec. 32,215.

President Clinton promptly signed RFRA.
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The statutorily stated purpose of RFRA is “to restore the compelling interest
test . . . in all cases where free exercise of religion is substantially burdened and to
provide a claim or defense to persons whose religious exercise is substantially bur-
dened by government.” To enable those, including service members, whose free ex-
ercise rights are improperly restricted to pursue RFRA’s statutory remedy, RFRA
amends 42 U.S.C. § 1988, the Civil Rights Attorney’s Fees Awards Act of 1976, Pub-
lic Law 94-559, to allow in a RFRA action an award to the prevailing party, other
than the United States, of a reasonable attorney’s fee and costs, including expert wit-
ness fees.

RFRA includes specific and unequivocal commands to the government, de-
fined to include every “branch, department, agency, instrumentality, and official (or
other person acting under color of law) of the United States.” Obviously, RFRA in-
cludes everyone from the President to a park ranger, from the Chief Justice of the
United States to a probation officer, from the Speaker of the House to a member’s
district office staffer, from the Chairman of the Joint Chiefs of Staff to a military re-
cruiter — even if they don’t like it and even if they don’t agree with it. The Free Ex-
ercise Clause and RFRA are the law of the land.

Among RFRA’s express and explicit findings are that the government “should
not substantially burden religious exercise without a compelling justification” and
that the “compelling interest test” that RFRA restores is a “workable test” that de-
mands “striking a sensible balance between religious liberty and competing prior gov-
ernmental interests.” With the notions of a “workable test” and a “sensible balance”

-5.
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featured conspicuously, the statute proscribes any substantial burden on Free Exer-
cise unless the government “demonstrates” (a statutorily defined term) that the sub-
stantial burden (1) “is in furtherance of a compelling governmental interest” and
(2) “is the least restrictive means of furthering that compelling governmental inter-
est.” Explaining that the government must meet a “burden of proof,” RFRA defines
“demonstrates” as “meets the burdens of going forward with the evidence and of per-
suasion.” That burden is the same for preliminary or permanent injunctive relief.
The unanimous decision in Gonzalez v. O Centro Espirita Beneficente Uniao Do
Vegetal, 126 S. Ct. 1211 (2006), authored by the Chief Justice, exemplifies the proper
method for applying RFRA. In O Centro, a Christian “religious sect” used a “sacra-
mental tea,” hoasca, containing dimethyltryptamine, a Schedule 1 controlled sub-
stance under the Controlled Substances Act, 21 U.S.C. §§ 801-971, which imposes
on the hallucinogen in Aoasca “an outright ban on all importation and use, except
pursuant to strictly regulated research projects.” The religious sect sued in the dis-
trict court under RFRA for preliminary and permanent injunctive relief against both
the government’s seizure of shipments of /oasca and the government’s threatened
prosecution for continued use of Aoasca. In sum, a statute containing a prohibition
against the acquisition and use of a dangerous controlled substance and providing for
the necessary enforcement mechanism, including prosecution — a statute fundamen-
tal to the well-being and security of the United States — conflicted directly with the
sacramental observations, using /oasca, of the sectarian plaintiffs, who relied on

RFRA to resolve the conflict.
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After finding the evidence introduced at the preliminary injunction hearing to
stand “in equipoise,” the district court determined that the government failed to sat-
isfy RFRA’s statutory burden of “demonstrating” that seizure and prosecution were
the “least restrictive means” to preserve the compelling governmental interests ex-
pressed in the Controlled Substances Act and issued a preliminary injunction against
the government. The Tenth Circuit affirmed, and the Supreme Court granted certio-
rari.

After confirming that the lower courts properly assigned the burden of proof to
the government in accord with RFRA, the Chief Justice explained a fundamental
flaw in the government’s approach:

RFRA, and the strict scrutiny test it adopted, contemplate an
inquiry more focused than the Government’s categorical ap-
proach. RFRA requires the Government to demonstrate that
the compelling interest test is satisfied through application of

the challenged law “to the person” — the particular claimant
whose sincere exercise of religion is being substantially bur-
dened.

126 S. Ct. at 1220. Similarly, responding to the government’s argument that granting
an exception to the Controlled Substances Act was not within the proper domain of
the judiciary, the Chief Justice responded authoritatively:

RFRA, however, plainly contemplates that courts would recog-
nize exceptions — that is how the law works. See 42 U.S.C. §
2000bb-1(c) (“A person whose religious exercise has been bur-
dened in violation of this section may assert that violation as a
claim or defense in a judicial proceeding and obtain appropriate
relief against a government.”). ... RFRA makes clear that it is
the obligation of the courts to consider whether exceptions are
required under the test set forth by Congress.
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126 S. Ct. at 1222. (Supreme Court’s emphasis). The message from O Centro and
later decisions is unmistakable.

Despite the unmistakable message of the Free Exercise Clause, RFRA, and
O Centro, the defendants argue as if none of the three exists (or, at least, as if none of
the three affects the command discretion of the armed forces). The defendants begin
their present motion by declaring, “The Supreme Court has made clear: ‘Judges are
not given the task of running the Army,’” a quote from Orloffv. Willoughby, 345 U.S.
83, 93 (1953), a dispute resolved forty years before enactment of RFRA. Although
certainly not “given the task of running the Army,” the courts in the narrow instance
of RFRA are given the task of ensuring that those who are given the task of running
the Army (and the armed forces in general and every other component of the federal
government) conform their actions to the governing law, to RFRA, to which the ad-
mirals and the generals and commandants are unquestionably subordinate — just
like the President, the Speaker of the House, the Chief Justice, and every other per-
son in the federal government. This order and this action will proceed accordingly.

Discussion

The defendants move (Doc. 118) for a stay pending appeal and for an “imme-
diate administrative stay.” The defendants announce menacingly in the opening sen-
tences of the motion, filed at 6:27 p.m. EST on February 28, 2022, that “by the end
of the day March 2, 2022 . . . if relief has not been granted, Defendants will seek re-
lief from the U.S. Court of Appeals for the Eleventh Circuit.” The opening sentences
of the motion, along with much of the remainder of the motion, attempt to evoke the
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frightening prospect of a dire national emergency resulting from allegedly reckless
and unlawful overreaching by the district judge, an exigency sufficient to warrant de-
priving the plaintiffs of a fair opportunity to respond to the motion, depriving the dis-
trict court of a fair opportunity to consider and resolve the motion, and finally and
effectively depriving the two immediately affected service-member plaintiffs of a right
explicitly secured by RFRA.

A review of the defendants’ motion reveals that the defendants persistently
and resolutely cling to the belief that their accustomed and unfettered command dis-
cretion need not yield — on the narrow and specific question of the free exercise of
religion — to the statutory command of RFRA or to an order under RFRA from a
district court (actually, at this moment, orders from several district courts and a cir-
cuit court of appeals), the forum selected by Congress and enacted in RFRA to re-
solve a dispute under RFRA (in other words, Congress and the President, not the dis-
trict court, chose the district court as the proper forum for service members to assert
the RFRA claim asserted in this action).

In the motion, filed in response to the preliminary injunction granted to one
Navy officer and one Marine officer, the defendants first feature a series of alarums,
including the specter of “a direct and imminent threat to the national security” and
“an indefinitely sideline[d]” Navy warship,” which putatively create a circumstance
of “utmost urgency,” the severity of which compels the defendants to demand an im-
mediate ruling from the district court, failing which the defendants promise an emer-
gency motion in the court of appeals. In contrast, this order prescribes an accelerated

-9.
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but reasonable time for the plaintiffs to respond and schedules a hearing at which the
parties can offer evidence, including live testimony, and both legal and factual argu-
ment on the merits of the defendants’ motion. Also, because the defendants, if dis-
satisfied with the stated schedule, promise to move in the court of appeals, this order
responds in general terms (all that time permits) to the defendants’ characterization
of the preliminary relief granted to Navy Commander and Lieutenant Colonel 2.

The first heading of the defendants’ motion suggests that the preliminary in-
junction “exceeds the court’s authority”; mentions that the executive branch and the
legislative branch, not the court, properly direct “the composition, training, equip-
ping, and control” of the armed forces; insists that “who is placed in command” is
“beyond the judiciary’s competence”; and recalls that “challenges to military assign-
ment decisions” are “routinely” found non-justiciable. Although those claims are
largely correct, none takes cognizance of RFRA; none mentions the narrow and spe-
cific instruction in RFRA to the district court to provide an “appropriate remedy” for
violation of RFRA by any component of the federal government, including the mili-
tary. The defendants argue as if RFRA does not exist or has no application to the
military or is a matter subject to the command discretion of the military. Stated
plainly: Yes, the Congress and the President, not the courts, govern the military. But
the Congress and the President in governing the military and by enacting RFRA
have established — for the narrow category of free exercise of religion — an action
and a remedy in the district court, have specified and placed the burden of proof on
the military, and have allowed for an “appropriate remedy” to ensure a service
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member’s right to free exercise. That is not a fairly contestable proposition, and the
military must acquiesce to the command of the Congress and the President in that re-
spect.

Further the preliminary injunction includes no instructions to the military
about composing, training, equipping, or otherwise controlling the military or about
assigning, promoting, or demoting anyone. On the contrary and in accord with
RFRA, the preliminary injunction — as an “appropriate remedy” pending a final or-
der — merely preserves the status quo, that is, preserves for Navy Commander and
Lieutenant Colonel 2 the assignments granted by the military, not by the court. The
preliminary injunction preserves the state of affairs established by the military before
Navy Commander and Lieutenant Colonel 2 sought under RFRA a religious exemp-
tion from vaccination. As an interim “appropriate remedy,” the preliminary injunc-
tion prevents an adverse action by the military against Navy Commander and Lieu-
tenant Colonel 2 based on their resort to the court in an effort to acquit their statu-
tory rights under RFRA.

If the military has a non-retaliatory reason for some adverse action against
Navy Commander and Lieutenant Colonel 2, the military can move for a modifica-
tion of the injunction, which is always an option for a party subject to a preliminary,
or even a permanent, injunction. In this instance, Navy Commander and Lieutenant
Colonel 2 testified most credibly in person at the hearing. Before the hearing, the
Navy submitted affidavits that claim the Navy has “lost confidence” in Navy Com-
mander. This peculiarly subjective determination of “lost confidence,” arriving
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suddenly after seventeen stellar years of service by Navy Commander and after, to
say the least, tense exchanges with his superior officer about vaccination and about
his RFRA claim does not warrant immediate deference but, rather, demands a closer
examination, which is readily and reasonably promptly available. Surely the free ex-
ercise rights restored by RFRA are not subject to evisceration or circumnavigation by
a notion as subjective and illusory — and, according to the defendants, unreviewable
by the judiciary — as a sudden “loss of confidence” by a superior officer who sends a
declaration to the court. The same reasoning applies to Lieutenant Colonel 2 and
any non-retaliatory basis the military might have with respect to her assignments.

The defendants conclude the first heading with the startling accusation that
the preliminary injunction “is broad enough to prevent the military from imposing
discipline or convening a court martial with respect to either plaintiff, even for poten-
tial violations of the Uniform Code of Military Justice.” This novel formulation is
wholly unwarranted, except that admittedly the preliminary injunction likely prohib-
its, because RFRA prohibits, the military’s disciplining or court martialing either
plaintiff in retaliation for their requesting a religious exemption under RFRA.

This odd inclusion in the defendants’ argument of the prospect of a court mar-
tial for the plaintiffs perhaps originates in the defendants’ frequently repeated 1dea
that the plaintiffs are subject to discipline and separation because they have “diso-
beyed a lawful order” to accept vaccination. Admittedly, the order to accept vac-
cination is lawful. But, owing to RFRA, the order to accept vaccination is a lawful
order with respect to which the plaintiffs, based on the present record, are likely
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entitled to an exemption. In other words, what we have here is a failure to com-
municate. The military sees the plaintiffs’ request for a lawful exemption from a law-
ful order as a refusal to obey a lawful order and as a basis for discipline. But, alt-
hough the matter remains momentarily unresolved, the plaintiffs might enjoy —
likely enjoy — a lawful exemption from compliance with a lawful order. Thus far,
the defendants seem to comprehend, or at least to acknowledge, only half — the
“lawful order” half — of the governing legal reality and seem studiously and pur-
posefully to ignore the other half, the religious exemption half, ensured by RFRA.

The second portion of the defendants’ motion advances the “judicial overstep-
ping” claim. In particular, the second portion claims that two footnotes in the pre-
liminary injunction (Doc. 111 at 37, n.10 and at 43, n. 11) somehow “discount[] the
effect of refusers on good order and discipline in the military” and “by second-guess-
ing the scientific and military evidence that vaccination is the most effective means to
protect the health and safety of the force.” (The term “refusers” is a tellingly offen-
sive term that the defendants must employ no further in this court. A RFRA claim-
ant is not a “refuser,” not an outcast subject to shunning.)

First, the footnote on page 37 of the preliminary injunction order notes —
with a lengthy quote from, and citation to, a January 28, 2022 CDC publication —
that the matter of natural immunity and vaccination in several combinations “remain
under careful study and constant evolution,” which is not surprising, is not news,
and is not an adjudication or a “second guessing” of any kind. The footnote on page
43 of the order notes then-current Department of Defense data that shows a
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remarkable surge in COVID-19 (Omicron) cases in the military immediately after the
vaccination deadline and despite about a 97% vaccination rate among service mem-
bers. The footnote draws no conclusion from the Department of Defense’s data, ad-
judicates nothing, and second-guesses nothing.

Second, no dispute exists in the action (not even the plaintiffs suggest other-
wise) that the military must combat COVID-19 (and other diseases) and that vac-
cination helps maximize the health and safety of the force. Of course it does. And
in excess of 99% of the armed forces is fully vaccinated today. Neither this action
nor the plaintiffs’ claims nor the preliminary injunction raises any question about
that. The defendants might prefer to argue that question, but the plaintiffs and the
court address only the question presented in this RFRA claim. The plaintiffs con-
cede that the military has a compelling governmental interest in the “health and
safety of the force” and consequently in vaccinating the force. The question pre-
sented in this action and presented by the explicit language of RFRA 1s whether vac-
cinating Navy Commander or Lieutenant Colonel 2 over their religious objection,
that is, athwart the right of each to the free exercise of religion, is “the least restrictive
means of furthering that compelling governmental interest.” RFRA establishes that
explicit test and places the burden of proof on the government.

Proving the obvious, that vaccination is best for “the force” and necessary for
“the force,” fails to satisfy the “to the person” test required by RFRA. The military

designs to avoid the “to the person” test, but the statute is unflinching.
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Earlier orders discuss — without any limitations and for suggestive, not direc-
tional, purposes — what sort of evidence might gravitate favorably for the defend-
ants. For example, reason suggests that the defendants might show why the Navy
cannot — in the facts of his actual performance — accommodate Navy Com-
mander’s service on his surface missile destroyer now, when 99% of the force is vac-
cinated and the relatively weak and transient Omicron variant is dominant, even
though Navy Commander served in the same command on the same destroyer, in-
cluding on a 300-day mission with his 320-member crew, entirely without vaccina-
tion during the many months of the height of the pandemic and without any unman-
ageable consequence. Navy Commander’s unrebutted testimony about the feasibility
of that accommodation was compelling (history is difficult to rebut). Perhaps the de-
fendants have a good response — directed “to the person” of Navy Commander —
but, because they fail to acknowledge the correct issue (or, at least, the correct focus
of the issue), the defendants’ presentation was largely unresponsive to the issue gov-
erning the preliminary injunction.

Also, as stated in a November 22, 2021 order (Doc. 40), the defendants might
consider offering evidence probative of:

not whether COVID adversely affects the force (or course it
does) but whether the readiness and fitness of the force is more
adversely affected (1) by granting exemptions and accommoda-
tions to a stated number of sincere objectors or (2) by punish-
ing, separating, and discharging that same stated number of
skilled and experienced personnel, notwithstanding the time,
energy, and money expended to train those service members
and necessarily spent again to locate, recruit, and train a succes-
sor, including the cost of the successors’ acquiring similar
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experience and the deficit in fitness and readiness experienced
in the interim.

To illustrate the deeply entrenched failure of the defendants to respond effec-
tively to the requirements of RFRA, Part A of Section III (Doc. 118 at 10-14) of the
defendants’ motion offers a graphic exemplar. The defendants claim that the prelim-
inary injunction “causes irreparable harm because these unvaccinated individuals
place themselves and their units at higher risk of illness, hospitalization and death,
and this creates a grater risk of mission failure.” To support this dramatic and broad
claim, the defendants cite declarations submitted by Lescher, Yun, and Rans. A de-
finitive review of the probative value of these declarations and others requires a hear-
ing and an opportunity for cross-examination. And a detailed discussion of these
declarations 1s beyond the scope of, and the time available for, this order. But the af-
fidavits fail, consistent with the balance of the defendants’ presentation, to focus on
the assignment, duty, and performance of Navy Commander and Lieutenant Colo-
nel 2. Further, for the most part, the declarations contain generalizations and con-
clusions about “the force” as a whole or aggregated portions of the whole force. The
declarations fail, at a minimum, to disaggregate by age, by medical characteristics
(for example, BMI, diabetes, high blood pressure, etc.), by assignment, and the like.
The declarations evidence mostly historical data from the 2020 and 2021 pre-Omi-
cron, pre-vaccine phase of the pandemic. In sum, the declarations, both bulky and
full of numbers, say little or nothing about, for example, the marginal risk, if any,

that Navy Commander, who is tritumphantly fit and slim and strong, who 1s robustly
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healthy, who is young, who has already caught and recovered from COVID-19 with
only trivial symptoms, who has commanded the same destroyer “underway” on a
300-day mission with a 320-sailor crew, and who has designed and implemented suc-
cessfully an anti-COVID protocol customized to the needs of his vessel cannot serve
— consistent with his sincerely held religious beliefs — without vaccination as a rea-
sonable accommodation that both preserves the compelling governmental interest
and reasonably accommodates the free exercise of religion. That is the question, as
to Navy Commander, the defendants scrupulously avoid. But that is the question
that RFRA burdens the defendants to answer. They have not.

As well stated in U.S. Navy Seals 1-26 v. Biden, No. 22-10077, 2022 WL 594375
at *9—10 (5th Cir. Feb. 28, 2022), in denying a stay in a strikingly similar circum-
stance:

The Navy has been extraordinarily successful in vaccinating
service members, as at least 99.4% of whom are vaccinated. But
that general interest is nevertheless insufficient under RFRA.
The Navy must instead “scrutinize[ ] the asserted harm of
granting specific exemptions to particular religious claimants.”
O Centro, 546 U.S. at 431, 126 S. Ct. at 1220. “The question,
then, is not whether [the Navy has] a compelling interest in en-
forcing its [vaccination] policies generally, but whether it has
such an interest in denying an exception to [each Plaintiff].”
Fulton, 141 S. Ct. at 1881. And RFRA “demands much more[]”
than deferring to “officials’ mere say-so that they could not ac-
commodate [a plaintiff’s religious accommodation] request.”
Holt, 574 U.S. at 369, 135 S. Ct. at 866 (RLUIPA context).
That is because “only the gravest abuses, endangering para-
mount interests, give occasion for permissible limitation[ |” on
the free exercise of religion. Sherbert v. Verner, 374 U.S. 398,
406, 83 S. Ct. 1790, 1795, 10 L.Ed.2d 965 (1963).
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(Because the defendants in this action assert in the Fifth Circuit action many argu-
ments and theories rejected by the Fifth Circuit, the quoted opinion is immensely in-
structive and endorsed entirely.)

Time will not permit further comment about the defendants’ motion for a stay.
However, a comment on the progress of the action is required. The complaint
(Doc. 1) and a motion (Doc. 2) for injunctive relief were filed on October 15, 2021.
The defendants responded (Doc. 23) to the motion on November 3, 2021. The first
hearing on the motion occurred on November 15, 2021. A November 22, 2021 order
(Doc. 40) denied the motion for a temporary restraining order and denied the motion
for a preliminary injunction as to the civilian plaintiffs, some defendants, and some
counts but deferred ruling on the preliminary injunction as to the First Amendment
and RFRA counts pending. Also, the order directed certain reporting by the defend-
ants and permitted another hearing, which occurred on February 10, 2022, after ad-
ditional briefing and supplemental material. Navy Commander and Lieutenant
Colonel 2 were the only witnesses testifying at the hearing.

The amended complaint (Doc. 75) had arrived on February 7, 2022. Later, an
order (Doc. 89) severed misjoined parties and opened separate actions (assigned to
the same district and magistrate judge) in an effort to manage this abundance of par-
ties and claims more effectively. The order (Doc. 111) granting preliminary relief
was entered on February 18, 2022.

In sum, this difficult and unprecedent action, along with similar actions pend-
ing in this court and elsewhere, presents not only a somewhat novel legal problem
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(the application of RFRA to the armed forces) but a daunting management problem
(hundreds or more of disappointed RFRA applicants asserting claims in different dis-
tricts in different circuits, some including class allegations, as in this action, and
some not, and some with plaintiffs serving on one branch or two branches of the
armed forces and this action, with plaintiffs in each branch of the service). To further
illustrate the management problem, at 1:56 p.m. today, during the hurried composi-
tion of this order, the plaintiffs filed another motion (Doc. 121) for preliminary relief
on behalf of another plaintiff who is ordered to receive vaccination and offered only
two days to either accept vaccination or face discipline. The military, despite several
adverse orders, continues on the path determined months ago. A more organized
and encompassing approach must attach soon.

In finalizing a plan, the district judge must consider the full array of options
available for conditional and final class certification, along with an array of other for-
midable issues. Mindful of these and other considerations and mindful both of the
public interest and the interest of the litigants (not necessarily divergent in many or
most respects), this action has proceeded expeditiously but carefully (with simultane-
ous mediation underway before the magistrate judge). Unless ordered otherwise, the
district judge will continue to proceed apace to resolve the organizational, legal, and
remedial complexities (assuming some successful claims) in accord with governing

law.
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Conclusion
The motion for an “immediate administrative stay” is DENIED. Not later
than MARCH 8, 2022, (1) the plaintiffs must respond to the motion (Doc. 118) to
stay and (2) the parties must submit a witness and exhibit list. An evidentiary hear-
ing on the motion to stay is scheduled for MARCH 10, 2022, at 10:00 A.M. in
Courtroom 15A, United States Courthouse, 801 N. Florida Avenue, Tampa, Flor-
ida, 33602.

ORDERED in Tampa, Florida, on March 2, 2022.

Mz Mot

STEVEN D. MERRYDAY
UNITED STATES DISTRICT JUDGE
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ENCLOSURE 6

FUNCTIONS OF THE MILITARY DEPARTMENTS

1. COMMON MILITARY DEPARTMENT FUNCTIONS. For purposes other than the
operational direction of the Combatant Commands, the chain of command runs from the
President to the Secretary of Defense to the Secretaries of the Military Departments and, as
prescribed by the Secretaries, to the commanders of Military Service forces.

a. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are responsible for, and have the authority necessary to conduct, all
affairs of their respective Departments, including:

(1) Recruiting.

(2) Organizing.

(3) Supplying.

(4) Equipping (including research and development).

(5) Training.

(6) Servicing.

(7) Mobilizing.

(8) Demobilizing.

(9) Administering (including the morale and welfare of personnel).
(10) Maintaining.

(11) Construction, outfitting, and repairs of military equipment.

(12) Construction, maintenance, and repair of buildings, structures, and utilities as well
as the acquisition, management, and disposal of real property and natural resources.

b. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are also responsible to the Secretary of Defense for ensuring that
their respective Departments:

(1) Operate effectively, efficiently, and responsively.
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(2) Formulate policies and programs that are fully consistent with national security
objectives and policies established by the President and the Secretary of Defense.

(3) Implement, in a timely and effective manner, policy, program, and budget decisions
and instructions of the President or Secretary of Defense.

(4) Present and justify positions on the plans, programs, and policies of the Department
of Defense.

(5) Prepare, submit, and justify budgets before Congress, in coordination with other USG
departments and agencies, as applicable; and administer the funds made available for
maintaining, equipping, and training the forces of their respective departments, including those
assigned to the Combatant Commands. Among other things, budget submissions shall be
informed by the recommendations of the Military Service Chiefs, Commanders of the Combatant
Commands, and of Military Service component commanders of forces assigned to the
Combatant Commands.

(6) Establish and maintain reserves of manpower, equipment, and supplies for the
effective prosecution of the range of military operations and submit, in coordination with the
other Military Departments, mobilization information to the Joint Chiefs of Staff.

(7) Develop integrated mobilization plans for the expansion of peacetime components to
meet the needs of war.

(8) Perform Military Department functions necessary to fulfill the current and future
operational requirements of the Combatant Commands, including the recruitment, organization,
training, and equipping of interoperable forces.

(9) Provide forces to enhance military engagement, conduct security cooperation, build
the security capacity of partner states, and deter adversaries to prevent conflict. These actions
shall be coordinated with the other Military Departments, Combatant Commands, USG
departments and agencies, and international partners, as required.

(10) Provide forces, military missions, and detachments for service in foreign countries
as may be required to support the national interests of the United States, and provide, as directed,
assistance in training, equipping, and advising the military forces of foreign nations.

(11) Coordinate with the other Military Departments and all of the other DoD
Components to provide for more effective, efficient, and economical administration; eliminate
duplication; and assist other DoD Components in the accomplishment of their respective
functions by providing personnel, intelligence, training, facilities, equipment, supplies, and
services, as may be required.

(12) Develop, garrison, supply, equip, and maintain bases and other installations,
including lines of communication, and provide administrative and logistical support for all
assigned forces and bases, unless otherwise directed by the Secretary of Defense.
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(13) Provide, as directed, administrative and logistical support to the headquarters of the
Combatant Commands, to include direct support of the development and acquisition of the
command and control systems of such headquarters.

(14) Supervise and control Military Department intelligence activities, including the
collection, production, and dissemination of military and military-related foreign intelligence and
counterintelligence as required for execution of Military Department responsibilities.

(15) Afford the Assistant Secretary of Defense for Special Operations and Low-Intensity
Conflict; the Commander, USSOCOM,; the PCA; and the Commander, USCYBERCOM, an
opportunity to coordinate on Military Department and Military Service personnel management
policy and plans as they relate to accessions, assignments, compensation, promotions,
professional development, readiness, retention, sustainment, and training of all SOF (for
USSOCOM) and all cyber operations forces (for USCYBERCOM) personnel. This coordination
shall not interfere with the title 10 authorities of the Military Departments or Military Services.

(16) Engage in such other activities as are prescribed by law, the President, or the
Secretary of Defense.

2. COMMON MILITARY SERVICE FUNCTIONS. The Army, the Navy, the Air Force, the
Marine Corps, and the Space Force, and the Coast Guard, when transferred to the Department of
the Navy in accordance with sections 2, 3, and 145 of Reference (h), to include the Active and
Reserve Components of each, under their respective Secretaries, shall provide conventional,
strategic, and SOF to conduct the range of operations as defined by the President and the
Secretary of Defense. Further, they shall perform the following common functions:

a. Develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
and provide land, naval, air, space, and cyberspace forces, in coordination with the other Military
Services, Combatant Commands, USG departments and agencies, and international partners, as
required, that enable joint force commanders to conduct decisive operations across the spectrum
of conflict in order to achieve the desired end state.

b. Determine Military Service force requirements and make recommendations concerning
force requirements to support national security objectives and strategy and to meet the
operational requirements of the Combatant Commands.

c. Recommend to the Joint Chiefs of Staff the assignment and deployment of forces to the
Combatant Commands established by the President through the Secretary of Defense.

d. Monitor and assess Military Service operational readiness and capabilities of forces for
assignment to the Combatant Commands and plan for the use of the intrinsic capabilities of the
other Military Services, USSOCOM, and USCYBERCOM that may be made available.

e. Develop doctrine, tactics, techniques, and procedures for employment by Military Service
forces and:
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(1) Assist the Chairman of the Joint Chiefs of Staff in the development of joint doctrine.

(2) Coordinate with the Chairman of the Joint Chiefs of Staff, the Combatant
Commands, the other Military Services, USG departments and agencies, partner security forces,
and non-governmental organizations, in the development of the doctrine, tactics, techniques, and
procedures necessary for participation in and/or command of joint, interagency, and
multinational operations.

(3) Coordinate with the Commanders, USSOCOM and USCYBERCOM, in the
development of the doctrine, tactics, techniques, and procedures employed by Military Service
forces when related to special operations and cyber operations, respectively.

f. Provide for training for joint operations and joint exercises in support of Combatant
Command operational requirements, including the development of Military Service joint training
requirements, policies, procedures, and publications.

g. Provide logistical support for Military Service and all forces assigned to joint commands,
including procurement, distribution, supply, equipment, and maintenance, unless otherwise
directed by the Secretary of Defense.

h. Organize, train, and equip forces to contribute unique service capabilities to the joint force
commander to conduct the following functions across all domains, including land, maritime, air,
space, and cyberspace:

(1) Intelligence, surveillance, reconnaissance, and information operations, to include
electronic warfare and MISO in order to provide situational awareness and enable decision
superiority across the range of military operations.

(2) Offensive and defensive cyberspace operations to achieve cyberspace superiority in
coordination with the other Military Services, Combatant Commands, and USG departments and
agencies.

(3) Special and cyber operations in coordination with USSOCOM, USCYBERCOM, and
other Combatant Commands, the Military Services, and other DoD Components.

(4) Personnel recovery operations in coordination with USSOCOM and other Combatant
Commands, the Military Services, and other DoD Components.

(5) Counter weapons of mass destruction.
(6) Building partnership capacity/security force assistance operations.
(7) Forcible entry operations.

(8) Missile Defense.
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(9) Other functions as assigned, such as Presidential support and antiterrorism.

I. Organize, train, and equip forces to conduct support to civil authorities in the United States
and abroad, to include support for disaster relief, consequence management, mass migration,
disease eradication, law enforcement, counter-narcotics, critical infrastructure protection, and
response to terrorist attack, in coordination with the other Military Services, Combatant
Commands, National Guard, and USG departments and agencies.

J. Operate organic land vehicles, aircraft, cyber assets, spacecraft or space systems, and ships
or craft.

k. Conduct operational testing and evaluation.

I. Provide command and control.

m. Provide force protection.

n. Consult and coordinate with the other Military Services on all matters of joint concern.
3. INDIVIDUAL MILITARY DEPARTMENT FUNCTIONS. The forces developed and
trained to perform the primary functions set forth in sections 4 through 6 of this enclosure shall
be employed to support and supplement the other Military Service, USSOCOM, and
USCYBERCOM forces in carrying out their primary functions, wherever and whenever such

participation shall result in increased effectiveness and shall contribute to the accomplishment of
overall military objectives.

4. FUNCTIONS OF THE DEPARTMENT OF THE ARMY

a. The Department of the Army includes land combat, and service forces, and such aviation,
water transport, and space and cyberspace forces as may be organic therein, and shall be
organized, trained, and equipped primarily for prompt and sustained combat incident to
operations on land, and to support the other Military Services and joint forces. The Army is
responsible for the preparation of land forces necessary for the effective prosecution of war and
military operations short of war, except as otherwise assigned. The Army is the Nation’s
principal land force and promotes national values and interests by conducting military
engagement and security cooperation; deterring aggression and violence; and should deterrence
fail, compelling enemy behavioral change or compliance. The Army shall contribute forces
through a rotational, cyclical readiness model that provides a predictable and sustainable supply
of modular forces to the Combatant Commands, and a surge capacity for unexpected
contingencies.

b. The Functions of the Army. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Army, within the Department of the Army,
shall develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
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and provide forces with expeditionary and campaign qualities to perform the following specific
functions:

(1) Conduct prompt and sustained combined arms combat operations on land in all
environments and types of terrain, including complex urban environments, in order to defeat
enemy ground forces, and seize, occupy, and defend land areas.

(2) Conduct air and missile defense to support joint campaigns and assist in achieving air
superiority.

(3) Conduct airborne and air assault, and amphibious operations. The Army has primary
responsibility for the development of airborne doctrine, tactics, techniques, and equipment.

(4) Conduct CAO.
(5) Conduct riverine operations.

(6) Occupy territories abroad and provide for the initial establishment of a military
government pending transfer of this responsibility to other authority.

(7) Interdict enemy sea, space, air power, and communications through operations on or
from the land.

(8) Provide logistics to joint operations and campaigns, including joint over-the-shore
and intra-theater transport of time-sensitive, mission-critical personnel and materiel.

(9) Provide support for space operations to enhance joint campaigns, in coordination
with the other Military Services, Combatant Commands, and USG departments and agencies.

(10) Conduct authorized civil works programs, to include projects for improvement of
navigation, flood control, beach erosion control, and other water resource developments in the
United States, its territories, and its possessions, and conduct other civil activities prescribed by
law.

(11) Provide intra-theater aeromedical evacuation.

(12) Conduct reconnaissance, surveillance, and target acquisition.

(13) Operate land lines of communication.

5. FUNCTIONS OF THE DEPARTMENT OF THE NAVY

a. The Department of the Navy is composed of naval, land, air, space, and cyberspace forces,
both combat and support, not otherwise assigned, to include those organic forces and capabilities
necessary to operate, and support the Navy and Marine Corps, the other Military Services, and
joint forces. The Navy and Marine Corps comprise the Nation’s principal maritime force. They
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employ the global reach, persistent presence through forward-stationed and rotationally-based
forces, and operational flexibility to secure the Nation from direct attack; secure strategic access
and retain global freedom of action; strengthen existing and emerging alliances and partnerships;
establish favorable security conditions; deter aggression and violence by state, non-state, and
individual actors and, should deterrence fail, prosecute the full range of military operations in
support of U.S. national interests.

b. The Functions of the Navy. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Navy, within the Department of the Navy,
shall develop concepts, doctrine, tactics, techniques, and procedures and organize, train, equip,
and provide forces to perform the following specific functions:

(1) Conduct offensive and defensive operations associated with the maritime domain
including achieving and maintaining sea control, to include subsurface, surface, land, air, space,
and cyberspace.

(2) Provide power projection through sea-based global strike, to include nuclear and
conventional capabilities; interdiction and interception capabilities; maritime and/or littoral fires,
to include naval surface fires; and close air support for ground forces.

(3) Conduct ballistic missile defense.
(4) Conduct ocean, hydro, and river survey and reconstruction.
(5) Conduct riverine operations.

(6) Establish, maintain, and defend sea bases in support of naval, amphibious, land, air,
or other joint operations as directed.

(7) Provide naval expeditionary logistics to enhance the deployment, sustainment, and
redeployment of naval forces and other forces operating within the maritime domain, to include
joint sea bases, and provide sea transport for the Armed Forces other than that which is organic
to the individual Military Services, USSOCOM, and USCYBERCOM.

(8) Provide support for joint space operations to enhance naval operations, in
coordination with the other Military Services, Combatant Commands, and USG departments and
agencies.

(9) Conduct nuclear operations in support of strategic deterrence, to include providing
and maintaining nuclear surety and capabilities.

c. The Functions of the Marine Corps. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, and pursuant to section 8063 of Reference
(e), the Marine Corps, within the Department of the Navy, shall develop concepts, doctrine,
tactics, techniques, and procedures and organize, train, equip, and provide forces, normally
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employed as combined arms air ground task forces, to serve as an expeditionary force-in-
readiness, and perform the following specific functions:

(1) Seize and defend advanced naval bases or lodgments to facilitate subsequent joint
operations.

(2) Provide close air support for ground forces.

(3) Conduct land and air operations essential to the prosecution of a naval campaign or
as directed.

(4) Conduct complex expeditionary operations in the urban littorals and other
challenging environments.

(5) Conduct amphibious operations, including engagement, crisis response, and power
projection operations to assure access. The Marine Corps has primary responsibility for the
development of amphibious doctrine, tactics, techniques, and equipment.

(6) Conduct security and stability operations and assist with the initial establishment of a
military government pending transfer of this responsibility to other authority.

(7) Provide security detachments and units for service on armed vessels of the Navy,
provide protection of naval property at naval stations and bases, provide security at designated
U.S. embassies and consulates, and perform other such duties as the President or the Secretary of
Defense may direct. These additional duties may not detract from or interfere with the
operations for which the Marine Corps is primarily organized.

d. The Functions of the Coast Guard. The Coast Guard is a unique Military Service residing
within the Department of Homeland Security while simultaneously providing direct support to
the Department of Defense under its inherent authorities under References (e) and (h). In
addressing the Coast Guard when it is not operating in the [Department of the] Navy, this
issuance is descriptive in nature and does not purport to be either directive or regulatory. As
directed by the President, and in accordance with Memorandum of Agreement between the
Department of Defense and Department of Homeland Security on the use of Coast Guard
Capabilities and Resources in Support of the National Military Strategy (Reference (ab)), the
Department of the Navy shall coordinate with the Department of Homeland Security regarding
Coast Guard military functions in time of limited war or defense contingency, without transfer of
Coast Guard authority to the Secretary of the Navy. As directed, the Department of the Navy
will provide intelligence, logistical support, and specialized units to the Coast Guard, including
designated ships and aircraft, for overseas deployment required by naval component
commanders, maritime search and rescue, integrated port security, and coastal defense of the
United States. The Coast Guard shall maintain a state of readiness to function as a specialized
Military Service in the Department of the Navy in time of war or national emergency. If
specified in a declaration of war by Congress or if directed by the President, the Coast Guard
shall operate as a Military Service in the Department of the Navy, and shall continue to do so
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until the President transfers the Coast Guard back to the Department of Homeland Security by
Executive order pursuant to section 3 of Reference (h).

(1) The Coast Guard shall develop concepts, doctrine, tactics, techniques, and procedures
and organize, train, equip, and provide forces to perform the following specific functions when
providing direct or cooperative support to the Department of Defense:

(a) Conduct coastal sea control and maritime and air interception and interdiction
operations.

(b) Conduct maritime homeland security and counterterrorism operations.

(c) Provide for port operations, security, and defense.

(d) Provide maritime operational threat response.

(e) Conduct counter-illicit trafficking operations.

() Conduct military environmental response operations.

() Conduct theater security cooperation operations.

(h) Conduct search and rescue operations.

(1) Conduct ice operations.

(J) Provide for marine safety, including aids to navigation.

(2) The Coast Guard will coordinate with the Department of Defense, including the

Department, of the Navy to provide specialized Coast Guard units, or obtain Navy units,
including designated ships and aircraft, for deployment as requested by Military Service

component or joint commanders.

6. FUNCTIONS OF THE DEPARTMENT OF THE AIR FORCE

a. The Department of the Air Force is composed of air, space, and cyberspace forces, both
combat and support, not otherwise assigned. The Air Force and Space Force are the Nation’s
principal air and space forces, and are responsible for the preparation of forces necessary for the
effective prosecution of war. The Department of the Air Force shall organize, train, equip, and
provide air, space, and cyberspace forces for the conduct of prompt and sustained combat
operations, military engagement, and security cooperation in defense of the Nation, and to
support the other Military Services and joint forces. The Air Force and Space Force will provide
the Nation with global vigilance, global reach, and global power in the form of in-place, forward-
based, and expeditionary forces possessing the capacity to deter aggression and violence by state,
non-state, and individual actors to prevent conflict, and, should deterrence fail, prosecute the full
range of military operations in support of U.S. national interests.
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b. The Functions of the Air Force. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, the Air Force, within the Department of
the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and organize,
train, equip, and provide forces to perform the following specific functions:

(1) Conduct nuclear operations in support of strategic deterrence, to include providing
and maintaining nuclear surety and capabilities.

(2) Conduct offensive and defensive operations, to include appropriate air and missile
defense, to gain and maintain air superiority, and air supremacy as required, to enable, the
conduct of operations by U.S. and allied land, sea, air, space, and special operations forces.

(3) Conduct global precision attack, to include strategic attack, interdiction, close air
support, and prompt global strike.

(4) Provide timely, global integrated intelligence, surveillance, and reconnaissance
capability and capacity from forward deployed locations and globally distributed centers to
support world-wide operations.

(5) Provide rapid global mobility to employ and sustain organic air and space forces and
other Military Service and USSOCOM forces, as directed, to include airlift forces for airborne
operations, air logistical support, tanker forces for in-flight refueling, and assets for aeromedical
evacuation.

(6) Provide agile combat support to enhance the air and space campaign and the
deployment, employment, sustainment, and redeployment of air and space forces and other
forces operating within the air and space domains, to include joint air and space bases, and for
the Armed Forces other than which is organic to the individual Military Services and
USSOCOM in coordination with the other Military Services, Combatant Commands, and USG
departments and agencies.

(7) Conduct global personnel recovery operations including theater-wide combat and
civil search and rescue, in coordination with the other Military Services, USJIFCOM,
USSOCOM, and DoD Components.

(8) Conduct global integrated command and control for air and space operations.

c. The Functions of the Space Force. In addition to the common military service functions
listed in Paragraphs 2.a. through 2.n. of this enclosure, the Space Force, within the Department
of the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and
organize, train, equip, and provide forces to perform the following specific functions:

(1) Provide freedom of operation for the United States in, from, and to space.

(2) Provide prompt and sustained space operations.
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(3) Protect the interests of the United States in space.

(4) Deter aggression in, from, and to space.

(5) Conduct space operations.
7. DEPARTMENT OF THE ARMY AND DEPARTMENT OF THE AIR FORCE: THE NGB.
The NGB is a joint activity of the Department of Defense. The NGB performs certain Military

Service-specific functions and unique functions on matters involving non-federalized National
Guard forces as set forth in Reference (i).
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

NAVY SEAL #1, ef al.
Plaintiffs;
V.

JOSEPH R. BIDEN, in his official capacity as
President of the United States, & al. Case No. §8:21-cv-02429-SDM-TGW

Defendants.

DECLARATION OF FRANK BRANDON

[WITH REGARD TO PLAINTIFFNAVY COMMANDER]
I, Captain Frank Brandon, United States Navy, hereby state and declare as follows:

1, I 'am a Captain in the United States Navy, currently serving as Comimodore of
Destroyer Squadron TWO SIX, located in Notfolk, Virginia. I make this declaration iri my
official capacity; based upon my personal knowledge and upon information that has been
provided to me in the course of my official duties,

2, I have been assigned to my current position since June 2021. Prior to my current

assignment, I served as the Deputy Commodore of Destroyer Squadron TWOQ SIX from June of

2020 to June of 2021,

3. Select Navy tours include the following: Operations Officer onboard the USS
LASSEN (DDG-82) transitioning the ship to the Forward Deployed Naval Forces - Yokosuka,
Japan; Main Propulsion Assistant oniboard the USS ENTERPRISE (CVN 65) deploying to the

Argbian Gulf in support.of Operations IRAQY FREEDOM and ENDURING FREEDOM
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(OIF/OEF); Executive Officer onboard the USS MITSCHER (DDG-57); Commanding Officer
onboard the USS MITS“C_I'IER'executin_g- a 5th Fleet Ballistic Missile Defense Deployment; and
Reactor Officer onboard the USS EISENHOWER. (CVN-69).

4, 1 have lost trust and confidence in Plaintiff, and I have determined that he should
be removed immediately from his position as-.commander of a guided-missile destroyer. To be
cleat, I'have not lost trust and confidence in Plaintiff because of his religious beliefs. Rather;,
once his religious accommodation appeal was denied, he was issued an order giving him five
d_a_y.s to receive the COVID-19 vaceine, but he refused to do so. Therefore, Plaintiff is in
violation of a lawful order. In the military, adherence to a'lawﬁ'_ll' order is.the most fundamental
principle on which good order, dis¢ipline, and the success of military forces rests. Adherence fo
orders-cannot be taught during a crisis or on the battlefield. Rather, a.commanding officer is
instilled with the responsibility to create a culture of immediate compliance to orders and
military procedutes that are reflexive for when such conditions arise. A cominanding officer
who cannot adhere to military orders has forever lost the ability 1o instill 4 culture of good order
and discipling in their crew. This will inevitably lead fo the bréakdown of basic principles-of
training, safety and seamanship and could have tragi¢ consequences at any moment but
especially when the vessel is underway at sea.

5. I have reviewed the tempotary restraining order (TRO), ECF No. 67, issued on
February 2, 2022, Enjoin’iﬁg Navy leadership from rélieving Plaintiff of his ¢command of a
destroyer creates a dangerous situation. See ECF 67 at 10. Specifically, the Navy is forced to
leave an insubordinate officer with poor judgment and a lack of concern for the health and
welfare of his crew of over 300 sailors in charge of a nearly 10,000-ton warship—armed with

missiles, torpedoes, a mounted naval artillery gun, and othér powerful ordnance—that could be
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called to respond to a pational security crisis.. Under Navy regulations, “{t]he responsibility of
the commanding officer for his or her command is absolute, except when and to the-extent 1o
which, he or she has been relieved therefrom by competent authority.” With this awesome
responsibility alse comes accnuntab'il'ity‘_ Every commanding officer is accountable to a supetior
officer within the chain of command, up to and including the Commander-in-Chief, who-is
accountable to the American people. Navy Regulations 0802 1[ 1. Because the Court has ordered
that the Plaintiff cannot be removed from command, this result would give the Plaintiff the
absolute responsibility and authority over his ship and crew but without any accountability to the
¢chiain of command. Providing Plaintiff with this authority and responsibility with no
accountability is contrary 1o every principle of leadership in the 246-year history of the United
States Navy and is anathema to the Constitution that every Naval Officer swears to defend.

6. In addition, this destroyer cannot deploy with the Plaintiff as the commanding
officer. The TRO has rendeted the Plaintiff’s destroyer a non-worldwidé deployable unit. The
Plaintiff’s unvaccinated status limits the destroyer’s worldwide deployability—at this point in
the ship’s readiness cycle, she coutld be soon called upon to support military operations. The
requirement to remove-the plaintiff from command just prior to combat operations creates risk to
the military mission, endangers the crew, and diminishes our national security. For example,
vaccination for COVID-19 is required prior to deployment to the U.S. Central Command Area of
Responsibility, Given current world events, sidelininig a 1.8 billion dollar destroyer significantly
reduces the capacity and readiness of my Destroyer Squadron to support national security
objectives.

7. Navy poliqy and COVID-19 vaccination implementing guidance balances the

safety, health and readiness of the Force with the ability of service members to seek medical
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exemptions-and religious accommodations to. the vaccination requirement while—to the
maximum extent possible—maintaining their current assignments and responsibilities. Specific
to those in command, such as Plaintiff, commanding officers may be allowed to remain in
command while unvaccinated with proper mitigation mieasures while their accommodation or
exemption requests are pending. If a commanding officer has exhausted his or her exemption
processes and is ultimately denied an exemption, he or she faces a choice: get vaceinated or be
relieved of command:
An unvaceinated senior leader without'a pending or approved exemption calls inte
question the Navy’s trust and confidence regarding their ability to ensure unit readiness
or to maintain good order and discipline. These senior leadets must begln vaccination
immediately. This eonstitutes a lawful order. The immediate superior in command (ISIC),
commander, or-commanding officer, as applicable, will notify in writing senior leaders
refusmg the vaccine that they have five (5) calendar days to initiate corrective action. If
the senior leader does not begin a vaccination series or request an exemption within that
five-day period, the ISIC, commander, or commanding officer will relieve the senior
leader and initiate. detachment for cause (DFC) [proceedings].
NAVADMIN 225/21 4 6.2
Plaintiff’s religions accommodation appeal was denied, he was ordered to take the vaccine
within five days, and he was about to. be relieved from command before the TRO was issued.
Plaintiff, now in violation of a lawful order, remains in command. The Plaintiff has issued the
same or similar orders to members of his crew and has enforced the Navy's disposition guidance
on members of his crew for refusing the vaccine—notwithstanding his refusal to obey the'same
order. The first member of his crew will be separated from the Navy on February 8, 2022 for
refusing to get vaccinated.
8. Pursuant to Navy regulations, “[t|he commanding officer-and his or her

subordinates shall exercise leadership through personal example, moral responsibility and

judicious attention to the welfare of persons under their control or supervision. Such leadership
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shall be exercised in order to achieve a positive, dominant influence on the performarce of

persons in the Department of the Navy.” Navy Regulations 0802 § 4. The breadth of the TRO,

which would arguably leave this officér in command with rio accountability, will likely lead fo a
breakdown of good order and discipline on this ship. This:authority without accountability could

lead to tragic results. The TRO sets the conditions for over 300 personnel on this destroyer to

not follow Plaintiff’s orders because of his personal example. 1f Sailors disagree with an order

issued by this-commanding officer, the example they have from this Plaintiff'is to refuse the

order and, if needed, judicially challenge the order or assigrient the commanding officer hiag

:i_s_s'ued.f ‘A Navy warship cannot function wider these conditions.

9. Men and women charged with the responsibility of command at sea understand

that b_cing-: at sea is fraught with hazards in normal operations. For exa‘mple, in'a span of

approximdtely two months in 2017, two déstroyers, USS FITZGERALD and USS JOHN S.

MCCAIN, were involved in horrific collisions during routine transits resulting in the loss of 17

Sailors. The Navydetermined that these incidents were, in part, based on a failure of leadership.

Specifically the commands failed to create a culture that prioritized training, qualifications, and

the flawless execution of the basics of seamanship. Because Plaintiff now refuses orders

himself, T have lost confidence in his ability to create such a culture i his own command. To

rhitigate this risk, I have already placed extra supervision onboard the destroyer to ensure the

safe handling and operations of this warship af sea.
'10.  Inaddition, the Court’s order prohibits the Navy from removing the Plaintiff from

his command “for any reason.” On its literal terms, the order appears to mean that even if the

! The Navy waterfront is watching. Restr]ctlng my authority to enforce the orders. frommy Navy superiors:sets a
precedent across the Navy waterfront, and encourages Sailors to challenge the orders they are given when those
Sailors disagree with the order:
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Plaintiff were to cause a catastrophic event 1'esulfi11g' in the loss of life or a tactical blunder with.
strategic consequences, such as.a reckless maneuver in proximity to a hostile military aircraft or
vessel, the Court’s order appears to foreclose the Navy from removing Plaintiff from command
or taking any othier action against Plaintiff. Similarly, if Plaintiff issues-a clearly unlawful order
that endangers his entire crew, again, the Cotrt’s order seems to require that he be kept in place.
For example, the Court’s order purports to require the Navy to keep this officer in command
even if he was responsible for-a horrific accident similar to those that occurred on the USS
FITZGERALD and USS JOHN S. MCCAIN. Even assuming the Plaintiff wete to carry out his
military duties without incident, the Couirt’s order still would require the Navy to maintain in
place & commanding officer who has lost the confidence of his superiors by defying a lawful
order critieal to ensuring the continued readiness of world-wide deployable Navy:

11.  The TRO will also result in decreased morale and a breakdown of discipline
within the unit and likely other units as ' well. The order creates a bifurcated system for leading,
assigning; disciplining, and employing Navy personnel.. The lack of uniformity and disparate
treatment necessitated by the TRO significantly corrodes good order and discipline beyond this
officer’s destroyer.

12.  Asthe commanding officer of'a guiided-missile destroyer, Plaintiff commarids a
erew of mote than-300 Sailors aboard a 5 10-foot long ship. Generally, the Arleigh Burke Class
Guided Missile Destroyers are warships that provide multi-mission offensivé and defensive
capabilities. These modern warfighting platforms cost approximately $1.8 billion to build.
Destroyers can operate .independently or as part of Carrier Strike 'Groups, Surface Action
Groups, and Expeditionary Strike Groups. Guided-missile destroyers are multi-mission surface

combatants capable of conducting Anti-Air Warfare, Anti-Submarine Warfare, and Anti-Surface
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Warfare. The destroyer’s armament has greatly expanded the role of the ship in strike warfare
utilizing the MK-41 Vertical Launching System. The class’s armament includes Standard
Missile; Vertical Launch ASROC missiles; Tomahawk; six MK-46 torpedoes (from two triple
tube mounts); Close' In Weapon System, 5-in. MK 45 Gun, and Evolved-Sea Sparrow Missile
(ESSM). Aircraft include two LAMPS MK IIT MH-60 B/R helicopters with Penguin/Hellfire
missiles and MK 46/MK 50 torpedoes. Because a destroyer can fill several mission sets and
deploy independently, it is one of the most dynamic and versatile assets within the Navy.?
Readiness to deploy is paramount. Onboard, the crew of the ship and others, who may include
helicopter air crews ot embarkéd special operations forces, sleep in confined berthing spaces, are
in close proximity in passageways, and eat meals in a communal galley. There is no ability to
social distance on a destroyer, There is no _abilit-y_ on a destroyer to provide appropriate care for a
service member with severe COVID-19 symptoms. Accordingly, if a service member were to
dev’elop severe symptoms on a destroyer, it would require the ship to returr to port (and abandon
its present mission) or arrange for 4n emergency medical evacuation using a helicopter. Often a
medical evacuation may not be a viable option due to the ship’s location and the limited range of
the ship’s helicopter. Even where a medical evacuation is an option, it may involve the long-
term loss-of the ship’s helicopter and members of the ship’s crew to accompany the sick service
member. Such 4 loss would have an ‘adverse impact on employment of the ship.and the ability of
the ship to execute its assigned missions. Because of the risks to unvaccinated personnel, the

crew, and the mission, unvaccinated personnel cannot be assigned to operational units.?

% For instance, the Commander of U.S. Central Command, Gen McKenzie, stated the followmg regarding destroyers in his

2021 postare statement; “AsTran’s ballistic missile force is the most formidable in the region, USCENTCOM’s mlssﬂe
defense assets incorporate Patriots, Sentinel and Avenger systems, and Navy craisers/destropers to form a layered

defense, augmented by Theater High- Alntude Air Defense when ordered.”

3 “[A]l! operationaj Navy units are assumed to be 10(} percent vaccinated. Unvaccinated uniformed personnel should.only
include those with an-approved waiver, those awaiting -waiver disposition, or those processing for separation.™
NAVADMIN §77/22 15.b.1. “Operational™ units refer to the Navy’s warf ighting units, like a guided-missile destroyer,

7
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NAVADMIN 007/22.

13.  The destroyer that Plaintiff currently commands is in her “basic phase.” The
“basic phase” means the ship is in training in preparation. foi future deployment, conducting
measures such as live-fire events, helicopter opetations, handling of munitions and ordnance,
small-craft boarding team evolutions, and others, to prepare for future deployment certification.
In other words, the ship is preparing for deployment. This preparation involves qualifications
and certification events that require the ship to.be underway (at sea) for several short petiods of
time. Units that have completed the basic phase may be tasked with independent contingency
operations as directed by the President and Secretary of Defense, in addifion performing
homeland security, humanitarian assistance (FA)and disaster relief (DR), or other specific,
focused operations. It should also be noted that this ship is homeported on the east coast,
Geopolitical events and national security crises are unpredictable but some are foreseeable. This
ship could be called into foreseeable contifigenicy operations in very short order. If this ocours,
the Navy wouild have to deploy a destroyer with a commander for whom T have 16st confidence
in his ability to follow orders, faithfully execute his duties as assigned, and who could
compromise the health and effectiveness of the ship. The Navy’s discretiori to choose
commanders of its destroyers for deployments is paramount for national security.

4. In additior’_i to refusing to obey a lawiul order, after exhausting the religious
accommodation process, on February 1, 2022, Plaintiff then submitted a “new” requestin an
effort to remain in an indefinite “exemption request pending™ status to avoid adverse

administrative action and accountability. Plaintiff's religious accommodation appeal was denied

which are required to be worldwide deployable at all times to ensure our national security. The assumption fs that, to
ensure mission readiness, unvaccinated personnel will only remain assigned to these types of units temporarily until such’
time as they-are vaccinated, reassigned, or separated.
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on January 23, 2022. Plaintiffs “new” religious accommodation request seeks the identical
accommodation that was the subject of his appeal. However, Plaintiff contends that there are
sighificant changes in the physical ehvironmerit by reférencing the numbet of personnel
vaccinated, infections with the Omicron variant, and the fact that he was inconvenienced during.
the holiday period when his executive officer became infected with COVID-19, requiring
Plaintiff to be aboard the ship—of which his responsibility for is “absolute”™—for more than he
would have preferred.” In response, the Chief of Navy Personnel, the adjudication authority for
religious’ accommodation requests, denied the renewed reques"t-,_ﬁnding that there was no
significant change in the environment and no change in the compelling government interest in
Plaintiff being vaccinated, Exhibit B. In the short time since his religious accommodation.
appeal was denied and through his actions and words, Plaintiff has demonstrated that he will
remain personally unvaccinated to the detriment of the readiness of his crew and unit,

15, In conclusion, the COVID-19 vaccine is the best defense the military has against.a
virus which ¢an significantly degrade the health and welfare.of service members-and
compromise the mission. The Court’s order barring the implementation of this lawfil order, and
requiring the Navy to leave an insubordinate officer in command, has undérinined the good order
and discipline onboard this destroyef. As long as this order remains in place, this TRO. will
continue to severely undermine the military readiness of this destroyer. Dug to its overall impact
on good otder and discipline it is also likely to affect the military readiness of other ships and the

Navy. Finally, sidelining a 1.8 billion dollar destroyer is an unnecessary risk to national security.

*“Of note, my holiday stand down was limited/non-existent because my XO (fully vaccinated) contracted COVID-
19 and remained away from his duties to execute required ROM [restriction of movement] protocols,” Exhibit A.at:
2.
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct. Executed this 4th day of February, 2022.

Frank Brandon

10
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1 Feb 22

From: || US™

To:  Deputy Chief of Naval Operations (Manpower, Personnel, Training and Education)
(NI)

Via: Commander, Destroyer Squadron TWO SIX

Subj: REQUEST FOR WAIVER OF POLICY IN SUPPORT OF RELIGIOUS PRACTICE

Ref:  (a) DOD Instruction 1300.17
(b) SECNAVINST 1730.8
(c) BUPERSINST 1730.11A

Encl: (1) APPEAL OF RELIGIOUS ACCOMMODATION FOR IMMUNIZATION
REQUIREMENT, dated 23 January 2022
(2) APPEAL OF DISAPPROVED REQUEST FOR WAIVER OF POLICY IN SUPPORT
OF RELIGIOUS PRACTICE IN CONSIDERATION OF COMMANDER (i

(3) Email from CDR
dated 29 Decembe
(4) Email from CDR 0 OPNAYV requesting missing information from RA
disapproval, date uary 2022
(5) Email from ISIC providing the missing documentation, dated 24 January
(6) REQUEST FOR RELIGIOUS ACCOMMODATION THROUGH WAIVER OF
IMMUNIZATION REQUIREMENTS ICO CDR USN, dated
13 October 2021 (BUMED letter)
(7) https://www.washingtonpost.com/national-security uss-milwaukee-covid-
outbreak/
(8) https://news.usni.org/2022/01/04/uss-milwaukee-back-in-sea-after-covid-19-outbreak
(%) https://www.medrxiv.org/content/10.1101/2021.08.24.21262415v1
(10) https://www.thelancet.com/journals/lanepe/article/PIIS2666-7762(21)00258-1/fulltext
(11) https://www.news-medical.net/news/20210608/No-point-vaccinating-those-whoe28099ve-
had-COVID-19-Findings-of-Cleveland-Clinic-study.aspx
(12) https://www.nih.gov/news-events/nih-research-matters/lasting-immunity-found-after-
recovery-covid-19

0 ISIC requesting missing information from RA disapproval,

1. Per references (a) and (b), the Department of the Navy (DON) recognizes that religion can be as
integral to a person’s identity as one’s race or sex. To that extent, DON promotes a culture of
diversity, tolerance, and excellence by making every effort to accommodate religious practices
absent a compelling operational reason to the contrary. Religious medical practices include
traditional objections to receiving immunizations. It is DON policy to accommodate the traditional
observances of the religious faith practiced by individual members when these doctrines or
observances will not have an adverse impact on military readiness, individual or unit readiness, unit
cohesion, health, safety, discipline, or mission accomplishment. Immunizations requirements may
be waived when requested by the member based on religious objection.
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Subj: REQUEST FOR WAIVER OF POLICY IN SUPPORT OF RELIGIOUS PRACTICE

2. Per enclosure (1), I received denial of my Religious Accommodation (RA) appeal request from
the CNO dated 23 Jan 2022. [ am submitting a new RA request per reference (c) which states as
follows:
3/(2) When a religious accommodation request is denied, the requestor may renew
the request upon change in physical, operational or geographical environment, or at
any time in which there is a change to pertinent policy.

Since my original request for RA submitted 13 September 2021 and appeal submitted 3 November
2021, my physical environment has changed significantly as follows:

1. About 300 sailors at my command have become vaccinated or natural infected and
recovered from the COVID-19 virus;

2. I contracted the COVID-19 virus on 10 November 2021 with mild symptoms associated
with the Omicron variant and have natural immunity that I did not have previously;

3. Over 160 Sailors have contracted the COVID-19 virus despite being fully vaccinated. Of
note, my holiday stand down was limited/non-existent because my XO (fully vaccinated)
contracted COVID-19 and remained away from his duties to execute required ROM
protocols.

4, Over 5500 COVID-19 positive reports on surface ships under USFFC have demonstrated
the primary COVID-19 infections are in vaccinated sailors, clearly indicating current
COVID-19 vaccinations do not prevent contraction or spread of the COVID-19 virus;

5. The Omicron variant (as opposed to the original virus and subsequent variants), though
more transmissible, has significantly lower instances leading to hospitalization and almost
non-existent instances of death directly relating to COVID-19 infection; and

6. m is increasing its operational status with fewer and
wer days ashore, naturally [imifing myself and crew to additional, outside COVID-19

virus exposure.

~ Additionally, after I submitted my RA appeal in November 2021 per enclosure (2), I was made
aware by my PERSREP JAG that I had not received all of the information utilized by N1 to deny
my Sep 2021 RA request. Specifically, in consult with my JAG, I had the right to view documents
and/or recommendations made by other agencies and individuals which should have been provided
alon@vﬁh the CNP denial letter dated 22 Oct 2021, contained in enclosure (2). I requested this
information from my ISIC on 29 Dec 2021 (see enclosure (3)) and formally requested this
information from OPNAV N1 via email on 04 Jan 2022, see enclosure (4). In my email request, I
asked the following information to be provided:

a. Reference (h) of CNP’s denial letter: BUMED ltr 6320 Ser M44/21UM40540 of 13 Oct
21 which CNP states in paragraph 5 he relied upon in making his determination.

b. Any documents, notes, or additional material submitted to CNP for evaluation and
consideration of my 13 September 2021 request for religious accommodation.

After receiving some of the requested documentation from N1 on 24 Jan 2022 via email from my
ISIC (see enclosure (5)), it was clear that I had not had the opportunity to fully address the
issues I would have raised in my appeal had I been provided the original denial’s supporting
documents.
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Subj: REQUEST FOR WAIVER OF POLICY IN SUPPORT OF RELIGIOUS PRACTICE

4. Upon reading the BUMED letter dated 13 Oct 2021, see enclosure (6), 1 would like to
proactively address some of the information that is contained therein as follows:

a. Per para 2, vaccines required for individual medical readiness have met the safety
requirements of the FDA. Of note, vaccines that are required for individual medical
readiness have been approved by the FDA. The only COVID-19 vaccines that are
currently approved by the FDA are “COMIRNATY” by BioNTech Manufacturing
GmbH (Mainz, Germany) and “SPIKEVAX” by Moderna, neither of which are available
in the United States presently as stated in the 31 Jan 2022 letter to ModernaTX, Inc.
which states:

“Although SPIKEVAX (COVID-19 Vaccine, mRNA) and Comirnaty (COVID-19

Vaccine, mRNA) are approved to prevent COVID-19 in certain individuals, within the
scope of the Moderna COVID-19 Vaccine authorization, there is not sufficient approved
vaccine available for distribution to this population in its entirety at the time of
reissuance of this EUA. "

b. Currently, all other COVID-19 vaccinations that are available to servicemembers are
only authorized by the FDA for Emergency Use Authorization (EUA) only. Per 21 USC
Sec. 360bbb-3, vaccinations under EUA are voluntary, unless waived by POTUS per 10
USC Sec. 1107a, DoDI 1300.17 and DoDI 6200.02.

c. The BUMED Ietter states that vaccinations have demonstrated effectiveness in disease
prevention. That statement may apply to other vaccinations; however, it does not apply to any of
the current COVID-19 vaccines available. The efficacy of the current COVID-19 vaccinations is
based on reducing symptoms if exposed and preventing severe illness or death. None of the
COVID-19 vaccinations prevent contracting the predominant Omicron variant virus, or
transmission of the virus as evidenced by world wide reports and current Navy COVID-19 virus
positivity tracking data.

d. Per para 3, the letter states that active duty personnel will be up to date on routine
vaccinations. COVID-19 is not a routine vaccination.

€. Per para 4, the BUMED Ietter states that a waiver of immunization requirements would
have a detrimental effects on readiness of myself and my fellow service members. The letter does
not explain hew this is detrimental. The letter continues to state that primary prevention of disease
is through immunization. It is still common knowledge that COVID-19 vaccination does not
prevent the contraction or spread of COVID-19. Studies have shown natural immunity is an
effective guard against contraction, spread and symptoms that would cause hospitalization or death,
see enclosures (9) through (12).

f. The BUMED letter further cites the case of USS THEODORE ROOSEVELT that had a
COVID outbreak in March 2021 as an example of how an outbreak of COVID can degrade the
individual unit readiness. This case is used by BUMED to “highlight the importance of vaccination
to both individual and unit force health protection. A similar outbreak happened to the USS
MILWAULKEE (LCS 5) in December 2021 with a crew that was 100% vaccinated, see enclosures
(7) and (8). One third of the crew tested positive for COVID. This ship had just deployed, and had

3
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to be isolated inport, removing the unit from executing its mission capabilities for about two weeks.
This demonstrates that unit and mission readiness could be negatively impacted regardless of
COVID vaccination status.

g. Per para 5, the BUMED letter states that unvaccinated individuals remain at risk for
developing COVID-19 and propagating new variants that impact the force. This statement is
inaccurate in that both vaccinated and unvaccinated individuals can develop COVID-19. Also,
studies show that vaccinated individuals are just as likely to transmit COVID and propagate
variants, see enclosure (9). Specifically, researchers found that “those who were fully vaccinated
with the Pfizer-BioNTech Covid-19 vaccine had a 13.06-fold increased risk of developing COVID-
19 from the delta variant than those who had previously contracted and recovered from a COVID-
19. The study also found that those who previously contrac ted and recovered from COVID-19 had
increased protection against reinfection from a single dose of Pfizer's COVID-19 vaccine compared
to those who had had a prior infection and remained unvaccinated. Researchers calculated the 13-
fold increased risk of infection based on just 238 infections among about 16,000 vaccinated
people—accounting for less than 1.5% of that group—versus 19 reinfections among roughly 16,000
study participants who had been previously infected.” According to the CDC website, “High viral
loads suggest an increased risk of transmission and raised concern that, unlike with other variants,
vaccinated people infected with Delta can transmit the virus,” CDC Director Rochelle Walensky
said in a statement. “This finding is concerning and was a pivotal discovery leading to CDC’s
updated mask recommendation. The masking recommendation was updated to ensure the
vaccinated public would not unknowingly transmit virus to others, including their unvaccinated or
immunocompromised loved ones.” The BUMED letter is not up to date with the CDC
comments on vaccinated individuals being susceptible to transmitting COVID. Therefore, it should
not be used against unvaccinated personnel who are no different.

h. Per para 6, the BUMED letter states that vaccination remains the most effective means to
prevent COVID-19. However, studies show that vaccination does not prevent one from contracting
or spreading COVID. The letter does state that efficacy was tied to preventing symptomatic
COVID. This matches up with my previous statement; it should be restated that the efficacy is
NOT tied to preventing the contraction or transmission of COVID. Additionally, the BUMED letter
refers to the FDA approved vaccine. The FDA has only approved two of the five COVID-19
vaceine products, COMIRNATY on 23 Aud 2021 and SPIKEVAX on 31 Jan 2022. Of note, the
other three COVID vaccine products (Pfizer-BioNTech, Moderna, and Johnson&Johnson remain
under EUA). This statement by BUMED implies that the FDA approved vaccine is and has been
available to servicemembers. Based upon my personal attempts to locate an FDA licensed vaccine
at my local MTFs, I have been unsuccessful to locate any.

i. Per para 7, the BUMED letter stateg that my religious objects must be balanced against
the medical risk to me and my unit. Subsequeiirto my original RA,request and RA denial appeal, 1
have already contracted COVID-19 and have n&li‘ral immunity tofire virus. 1am not at risk for
severe illness. All personnel (vaccinated or unvaccinated) are susceptible to COVID transmission;
vaccination status does not prevent that fact. Per enclosure (10), there is increasing evidence that
vaccinated individuals are more likely to transmit COVID than unvaccinated individuals.
Regardless, it has already been shown that mission accomplishment can still be done despite
vaccination status. And we already know that complete vaccination can still be impacted by
COVID, which could affect unit readiness. Not receiving the vaccine has no measurable effect to

4
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the opinion that BUMED states in their letter, and should not be held against service members that
have a sincerely held belief or religious objection.

5. Per reference (c), when a religious accommodations is denied, the request or may renew the
request upon a change in physical, operational or geographical environment. Physical environment
includes your work environment on the ship, on the job. Since my initial RA request of 13 Sep
2021, and the subsequent appeal on 03 Nov 2021, I contracted & recovered from COVID-19 (with a
positive test dated 10 Nov 2021). Natural immunity reduces the risk of additional covid infection
and effects, see enclosures (9) through (12). Lasting immunity is found up to 8 months post
COVID infection. It can be concluded that “This study demonstrated that natural immunity confers
longer lasting and stronger protection against infection, symptomatic disease and hospitalization
caused by the Delta variant of SARS-CoV-2, compared to the BNT162b2 two-dose vaccine-induced
immunity.”

6. The Religious Freedom Restoration Act of 1993 (RFRA) states the Government may
substantially burden an individual’s exercise of religion only if it demonstrates that the application
of the burden to the person is: (1) in furtherance of a compelling governmental interest, and (2) is
the least restrictive means of furthering that interest. The burden rests with the government to
demonstrate both factors in their entirety, not the individual requesting the exemption per DoDI
1300.17, September 1, 2020. All requests for accommodation of religious practices are to be
assessed on a case-by-case basis. My original RA request, subsequent appeal, and this change to
RA request demonstrate facts that the government’s vaccination mandate is NOT the least
restrictive means to further the interest of mission accomplishment and unit readiness. The original
disapproval from CNP and subsequent Appeal disapproval from CNO do net explain how
vaccination outweighs my sincerely held beliefs to accomplish the mission and promote good order
and discipline, nor do they explain how this would detrimentally affect me and my unit’s readiness.
Using the information provided, I have demonstrated how the COVID-19 vaccination is not the
least restrictive means available to preserve military readiness, mission accomplishment and the
health and safety of military service members. Natural immunity also confers the same benefits and
offers better protection. The government must show it cannot accommodate the religious adherent
while achieving its interest through a viable alternative, which is available.

7. Unit cohesion and good order and discipline are not affected by my vaccination status at the
command. The medical status of individuals is a private matter that is not disclosed to the
command at large. All military members may wear a mask for personal protection even if fully
vaccinated in light of personal health protection. It is well-established that even individuals who
have been fully vaccinated against COVID-19 may still contract and spread the virus, Individuals
who chose to receive a COVID-19 vaccination did so to protect their individual health and have put
their confidence in the efficacy and effectiveness of the vaccine to protect them from contracting the
virus or reducing the effects of the virus if contracted. The vaccination status of co-workers is not
an issue within our command.

8. On 3 Jan 2022, Judge Reed O’Connor issued a preliminary injunction for plaintiffs in U.S.
NAVY SEALS 1-26, et al, v. JOSEPH R. BIDEN, JR., et al. Plaintiffs had submitted RA requests
but were not provided the legal review required in evaluating their submissions. The Court noted
that the Navy utilized a “six-phase, fifty step process” that at Phase 1 the administrator is instructed
to update a prepared disapproval template with the requestor’s name and rank, Based upon the

5
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boilerplate rejection template, it appears the RA review process is pre-determined and sidesteps an
individualized review process as required by law. The Judge called the Navy RA review process
“theater” and that it “merely rubber stamps each denial.” Based upon the documents presented to
the Court and the Judge’s acknowledgement of the blanket denial process of all RA requests, ] am
submitting a new RA request for an individualized case-by-case review as required under the law.

9. As I discussed in my initial religious accommodation request, I believe that my natural God-
given immunity, in conjunction with my healthy diet/lifestyle, is better than the artificial immunity
created by the COVID-19 vaccine. Studies support the conclusion that natural immunity derived
from prior COVID-19 infection confers longer lasting and stronger protection against infection,
symptomatic disease, and hospitalization caused by the Delta variant of SARS-CoV-2 compared to
the Pfizer two-dose vaccine induced immunity. In comparison, vaccines had over 13-fold increased
risk of breakthrough infection with the Delta variant compared to those individuals previously
infected. Proof of recovery from a prior COVID-19 infection is a less restrictive means of
furtherance of a compelling government interest as opposed to an additional unnecessary and less
effective vaccination that substantially burdens my religious freedoms. Other mitigations still
remain in place, such as: mask wear, social distancing, frequent sanitization, weekly testing, etc.

10. As stated in my previous request, I cannot do something that I know to be wrong for my body.
Being mandated to take the COVID-19 vaccine would negatively impact my spiritual, mental, and
emotional readiness, and cause significant anguish due to my sincerely held beliefs. I have served
honorably for nearly 18 years. I can continue in my capacity with current mitigations that is backed
by research, science, and opinions of leading medical experts.

11. In closing, the Founders envisioned a nation where religious people are free to practice their
faith without fear of discrimination or retaliation by the federal government. For that reason, the
Constitution enshrines and protects the fundamental right to religious liberty as Americans’ first
freedom. Federal law protects this freedom without undue interference by the federal government,
James Madison said the free exercise of religion is “in its nature an unalienable right because the
duty owed to one’s creator is precedent both in order of time and in degree of obligation to the
claims of Civil Society.” Except in the narrowest circumstances, no one should be forced to choose
between living out his or her faith and complying with the law.

12. Based upon the above supplement to my appeal request and enclosures in support, I
respectfully request another review of my religious accommodation request and appeal. As stated
by Judge O’Connor:
“The COVID-19 pandemic provides the government no license to abrogate
those [religious] freedoms. There is no COVID-19 exception to the First
Amendment. There is no military exclusion from our Constitution.

A260



Case 8:21-cv-02429-SDM-TGW Document 74-12 Filed 02/04/22 Page 19 of 20 PagelD 3161
USCAL11 Case: 22-10645 Date Filed: 03/03/2022 Page: 263 of 340

Exhibit B

A261



Case 8:21-cv-02429-SDM-TGW Document 74-12 Filed 02/04/22 Page 20 of 20 PagelD 3162
USCAL11 Case: 22-10645 Date Filed: 03/03/2022 Page: 264 of 340

A262



; Case 8:21-cv-02429-SDM-TGW Document 81-1 Filed 02/09/22 Page 1 of 8 PagelD 3402
USCAL11l Case: 22-10645 Date Filed: 03/03/2022 Page: 265 of 340

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

NAVY SEAL #1, et al.
Plaintiffs,
v,

JOSEPH R. BIDEN, in his official capacity as
President of the United States, et al. Case No, 8:21-cv-02429-SDM-TGW

Drefendants.

DECLARATION OF FRANK BRANDON

{WITH REGARD TO PLAINTIFF NAVY COMMANDER]
1, Captain Frank Brandon, United States Navy, hereby state and declare as follows:

1. ] am a Captain in the United States Navy, currently serving as Commodore of
Destroyer Squadron TWO SIX, located in Norfolk, Virginia. I make this declaration in my
official capacity, based upon my personal knowledge and upon information that has been
provided to me in the course of my official duties.

2. 1 have been assigned to my current position since June 2021, Prior to my current
assignment, I served as the Deputy Commaodore of Destroyer Squadron TWO 8IX from June of
2020 to June of 2021.

3. I am the immediate superior officer in commaend (ISIC) fo Plaintiff Navy

Commander.
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4, In early November 2021, I embarked on Plaintiff Navy Commander’s ship. The
ship was scheduled to get underway the following day. In order to get underway, | and my staff
needed to attend a navigation brief and certify the navigation team.

5. Once onboard, I chatted with Plaintiff Navy Commander in his cabin. I noticed
that his voice was softer than usual. We departed the cabin for the mess decks and attended the
navigation brief. Roughly 50-60 personnel were present for the navigation brief, in shoulder-to-
shoulder proximity with one another. The Commanding Officer of the ship typically makes
comments to close cut the brief. I could hardly hear Plaintiff Navy Cominander’s voice, though
I was sitting just across from him. His voice was not just muffled by the mask he was wearing, it
was distinctly quiet. He could barely speak. I asked to speak with him privately following the
brief.

6. After the brief, 1 spoke with Plamntiff Navy Commander again in his cabin. [
asked him why he seemed to struggle to speak. He told me that he had gone for a run and it was
the cold air. I asked him if he had a sore tflroat. He replied that he did, but that it was
improving. | immediately ordered that he be tested for COVID-19, Plaintiff Navy Commander
tested positive for COVID-19. Ilearned later that he had discussed that maoming with his
Independent Duty Corpsman the need to get tested for COVID-19. USFFC/NAVNORTH
EXORD 20-032.011 clearly states: “Personnel exhibiting influenza or COVID like symptoms in
the past 48 hours, have had known close contact with COVID positive personnel in the last 14
days and/or have traveled without a completed risk assessment within the past 10 days should
avoid entering the workplace until consultation with a supervisor and medical personnel.” 1
discussed with Plaintiff Navy Commander that the Conmmanding Officer needs to set the

example for his crew. If there was any question on the need to get tested, then he should have
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taken the test to remove any doubt and protect his crew from the spread of COVID-19. In this
case, he should have contacted the IDC prior to reporting to the workplace removing the risk to
his crew altogether.

7. Following the incident, on December 3%, 2021, I issued Plaintiff Navy
Commander a Letter of Instruction (LOI). An LOI is an administrative measure intended to
document deficiencies and prescribe corrective action. In the letter, 1 explained that Plaintiff
Navy Commander reported to work on November 9" and 10" while experiencing symptoms of
COVID-19, when he should not have done so. [ advised that per USFFC/NAVNORTH EXORD
20-032.011 and CDC guidelines, he should have tested for COVID-19 as soon as he began
experiencing symptoms. I further advised that by reporting to work for at least two days while
experiencing COVID-19 symptoms put his crew at unnecessary risk. Finally, I told him that I
expected him to adhere strictly to COVID-19 protocols and mitigation measures in the future.
Exhibit ! to this declaration is a copy of that LOL

8. As Plaintiff Navy Commander’s ISIC, I am his leave approval authority. Asa
practical matter, I have delegated the authority to sign the leave requests by direction to the
executive officer (XQ) of the ship after my verbal approval with the Plaintiff Navy Commander.
There is a special trust and confidence that the Plaintiff Navy Commander will be forthright with
his intentions for his leave, so that I can properly assess the operational impact to lus ship while
he is absent. During the COVID-19 pandemic, in accordance with USFFC/NAVNORTH
EXORD 20-032.009, there is an additional requirement to conduct a risk assessment of his travel
while on leave. One of the critical assessments that has to be made is the availability of a
Commanding Officer in the event of an emergency. For example if Commanding Officer 1s on

leave in the local area in the event of a major fire, emergency weather sortie or emergent
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operational tasking, I could cancel their leave and order them to return to the ship. Ineed to
understand the availability of my Commanding Officers at all times, they are critical to the
security of our nation. This is what we refer to as the “burden of Command,” and if a
Commanding Officer is not readily available then I have to be aware of that in order to ensure
my ships meet any and all operational requirements when tasked.

9. On 3 February, Plaintiff Navy Commander discussed with me his desire to take
some leave in the near future to spend with his family. I strongly supported that leave,
expressing my understanding that Plaintiff Navy Commander was under an extraordinary
amount of stress and that the time off would be a worthwhile opportunity to reconnect with his
family. Following verbal discussions with myself and my Deputy Commodore (DCDRE),
Plaintiff Navy Commander sent me an e-mail on Monday, February 7' at roughly 1000 (10
a.m.). He stated that he intended to take leave this week. The email did not disclose that he
would be traveling out of area. Exhibit 2.

10.  In the evening on Monday, February 7 I called Plaintiff Navy Commander to
discuss his ongoing ship inspections and to verify that he was staying local for his leave. To my
recollection, he stated that he was going to spend some time with his family and that he would be

available. Even though I asked him directly if he was leaving the local area, he did not tell me

that he was flying to
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12. [ learned on 8 February, from the Navy’s litigation team that Plaintiff Navy
Commander was traveling to-in order to testify in this litigation. But for the Navy’s
participation in preparing for the lawsuit, I might not have known that Piaintiff Navy
Commander was traveling out of area. Also on February 8%, the day his leave started, he
submitted his formal leave paperwork to the Executive Officer for approval signature by
direction with a leave address in_ This was the first time his Executive
Officer became aware the Plaintiff Navy Commander was traveling outside the local area.

13.  Regardless of the current public health crisis and the dramatic effect it has had on
military operations, I consider Plaintiff Navy Commander’s failure to notify me that he was
traveling out of area to be an egregious breach of trust. Plaintiff Navy Commander has served in
the military for roughly seventeen years. He should understand the responsibiiity of Command
and that his [SIC needs to be notified, if he plans to travel of the local area. Even when on leave,
the Navy expects all Sailors to inform their chain of command of their location, if it were to
change during their leave. Based on that fact, and the three opportunities Plaintiff Navy
Commander had to notify me that he was traveling out of area, I believe that Plaintiff Navy
Commander intentionally misled me. This is cause alone for removal of Command. If I cannot
trust the Commanding Officer of a guided-missile destroyer to honestly apprise me of his
whereabouts, I cannot trust him with command of the ship or her crew.

14.  Asit happens, the current public health crisis has placed limitations on the
movements of sailors, both for official and unofficial travel. In most cases, travel by
unvaccinated servicemembers requires restriction of movement upon their return. In order to

protect the force, United States Fleet Forces Command has implemented a risk assessment
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matrix that must be completed and approved prior to any travel.! Contrary to Navy policies,
Plaintiff Navy Commander did not complete the required risk assessment worksheet prior to
beginning his leave.

15, Upon learning that he would be traveling out of area, I contacted Plaintiff Navy
Commander on the evening of 8 February (after he started his leave at 1600, i.e. 4 p.m.) with the
Deputy Commodore listening over speaker phone. When asked why he did not tell me he was
leaving the local area during our conversation the night before, Plaintiff Navy Commmander stated
that he did tell me and also stated he told me he would be unavailable. 1 then asked him if he
understood the requirements that [ have as a Commander when approving his leave as it pertains
to COVID mitigation paiiéy. He acknowledged that I was required to do a risk assessment of his
travel prior to approving his leave. I asked Plaintiff Navy Commander why he had failed to
complete the required notifications and travel risk assessment, Plaintiff Navy Commander only
responded that he failed to do so. Ithen conducted the risk assessment over the phone, Given
the area of travel, the mode of travel and his activities, Plaintiff Navy Commander will require a
5 day restriction of movement (quarantine period) before he can return to work, assuming he
remains symptom free. | reiterated that he had already received an LOI outlining that he needed
to maintain strict adherence to the COVID policy direction and that his actions as a Commanding

Otficer needed to be beyond reproach.

! The DOD Force Protection Guidance {Supplement 20, Revision 1), provides that “for Service members” a risk
assessment is required hefore all travel. For unofficial travel (i.e., leave), servicemembers will comply with the
component-specific guidance for screening, ROM and testing (Exhibit 4). The Navy implemented that guidance via
NAVADMIN 073721, which provides that commanders will conduct a risk assessment when approving leave travel
and comply with Echelon 2 (United States Fleet Forces Command) delegation of authority. (Exhibit 5). United
States Fleet Forces Command, implemented that guidance in FRAGO 20-032.009. That order requires that
commanders and supervisors use a risk assessment worksheet for all travel requests. “This Risk Assessment
Management Warksheet is meant to provide a repeatable, risk-based assessment framework that Commanders and
Supervisors can use in their decision making process.” (Exhibits 6 and 7).

6
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16.  Plaintiff Navy Commander provided a written risk assessment thirty minutes after
this phone conversation and after his leave period had already begun. Exhibit 8. He was clearly
aware of the requirement and had the worksheet readily available to him, but failed to complete
and submit the assessment before he began his leave.

17. Additionally, the operational impact of losing a Commanding Officer from a ship
for over a week during the basic phase is significant and a very rare occurrence across the
waterfront. The significance can be mitigated by proper planning and coordination with me and
my staff to ensure the ship is properly supported during his absence. In this case, the Executive
Officer found out Plaintiff Navy Commander was leaving the area only hours before he departed
on leave. In discussions the day before he started leave, Plaintiff Navy Commander told his
Executive Officer that he would be gone for two and a half days returning to the ship on Friday
afternoon to be available to support ship operations. Plaintiff Navy Commander never discussed
the COVID risk assessment required with the Executive Officer and the ship had no plan to be
without the Commanding Officer for over a week due to ROM requirements. Even after my
discussion with the Plaintiff Navy Commander and determining the ROM requirements, he did
not contact his Executive Officer to inform him that he would need to stay away from the ship
for an extended period of time, much less provide his Commander's intentions to mitigate his
absence until after I had already spoken with his executive officer the next morning. This is
negligent behavior by Plaintiff Navy Commander in performance of his duties as a Commanding
Officer.

18. In sum, I believe Plaintiff Navy Commander intentionally deceived me when it
came to his leave request. Despite multiple opportunities and direct questions about his intention

for leave, he never stated he was going to travel on a commercial aircraft out of the state of
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Virginia. 1believe, he clearly understoed that he was required fo do so. [ de not understand why
he would have done this, as I have been very clear that [ would approve his leave in any event—
even for the purposes of attending this hearing. If I had not intervened after learning about his
travel plans, I believe that the Plaintiff Navy Commander intended to again risk the welfare of
his crew and ship by reporting back te work without adhering to the COVID ROM policies ef
the Navy.

19.  Inlight of the foregoing, I do not trust Plaintiff Navy Commander with the lives
of our Sailors. In my professional judgment, I cannot leave him in Command of a Navy warship,
regardless of his vaccination status or religious exemption request. Plaintitf Commanding
Officer put his crew at risk due to his personal actions and failed to comply with the Navy’s
COVID-19 pelicies. He was intentionally evasive about whether he was going to remain in the
local area, despite being asked a direct question by me about his leave. I am responsible for the
well-being of my Squadron, including welfare of my ships and the health of my sailors. My loss
of confidence in Plaintiff Navy Commander is not based on his vaccination status or his denied
request for a religious exemption. It is based on the fact that I cannot trust his judgment, I cannot
trust him to look after the welfare of his sailors, and I cannot trust him to be honest with me. In
my judgment, allowing him to remain in command of Navy warship would be reckless.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is

trueand correct. Executed this 9th day of February, 2022,
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

U.S. NAVY SEALs 1-26;
U.S. NAVY SPECIAL WARFARE
COMBATANT CRAFT CREWMEN 1-5;
U.S. NAVY EXPLOSIVE ORDNANCE
DISPOSAL TECHNICIAN 1; and
U.S. NAVY DIVERS 1-3,

Plaintiffs,
Case No. 4:21-CV-01236-0O

V.

LLOYD J. AUSTIN, III, in his official capacity as
United States Secretary of Defense; UNITED
STATES DEPARTMENT OF DEFENSE;
CARLOS DEL TORQO, in his official capacity as
United States Secretary of the Navy,

Defendants.

DECLARATION OF DARYL CAUDLE

I, Daryl L. Caudle, hereby state and declare as follows:

1. I am an admiral! in the United States Navy, currently serving as the Commander,
United States Fleet Forces Command (USFFC), located in Norfolk, Virginia. Commander,
USFEC is appointed by the President, by and with the advice and consent of the Senate. 1 have
served in this position since December 7, 2021. I make this deplaration in support of the
Government’s motion in opposition to Plaintiffs’ motion for é preliminary injunction for putative
class members in this lawsuit.? The statements made in this declaration are based upon my
personal knowledge, my military judgment and experience, and upon information that has been

provided to me in the course of my official duties.

I The rank of “admiral” is the highest military rank in the Navy, The term “admirals” is alse frequently referred to
as “flag officers.” Flag officers include the ranks of rear admiral (lower half), rear admiral (upper half), vice admiral
and admiral. Flag officers comprise the most senior levels of uniformed leadership in the Navy.

2 ECF 104, filed Feb. 7, 2022,
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out the Navy’s mission throughout the wotld and, if required, engage in combat operations.
Having thousands of unvaccinated personnel assigned across the Fleet, especially within
operational units, degrades the effectiveness of the units and seriously endangers the Navy’s
ability to fully accomplish assigned missions.

Navy Background and Experience

3. The Chief of Naval Operations (CNO)® delegates to USFFC authorities and
responsibilities under Title 10, U.S. Code, to train, certify and provide combat-ready Navy forces
to combatant commanders that are capable of conducting prompt, sustained naval, joint and
combined operations iﬁ support of U.S. national interests. USFFC is the budget submitting
office with financial management authority and responsibility for assigned forces, shore
activities, military and civilian personnel, infrastructure, and budget. CNO delegates to USFFC
the authority to generate and communicate Navy global force management solutions to the Joint
Staff concerning general purpose forces and ad hoc forces, whether assigned, unassigned,
allocated, or service retained. The Secretary of the Navy designates USFFC as U.S. Naval
Forces Northern Command (NAVNORTH), the Navy Component to U.S. Northern Command
(USNORTHCOM).* USNORTHCOM designates NAVNORTH as the standing Joint Force

Maritime Component Commander (JFMCC). NAVNORTH and JFMCC exercise operational

3 The CNO is the most senior uniformed officer in the United States Navy.

4 USNORTHCOM is one of many geographical and functional combatant commands. The combatant commanders
exercise authority, direction and control over the commands and forces assigned to them and employ those forces to
accomplish missions assigned fo the combatant commander, Department of Defense Directive (DoDD) 5100.01,
Change I, 09/17/2020, Encl. I, i.a through d, USNORTHCOM is the combatant commander defends the
homeland; deters, detects, and defeats threats to the United States; conducts security cooperation activities with
allies and partners and supports civil authorities, USNORTHCOM’s AOR includes air, land and sea approaches and
encompasses the continental United States, Alaska, Canada, Mexico and the surrounding water out to approximately
500 nautical miles. It alsc includes the Gulf of Mexico, the Straits of Fiorida, and portions of the Caribbean regicn to
include The Bahamas, Puerto Rico, and the U.S, Virgin Islands.
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control over allocated forces as delegated by USNORTHCOM. CNO delegates USFFC
authority to deploy and attach to USNORTHCOM service-retained Navy forces for execution of
maritime homeland defense, maritime homeland security, and defense support to civil authority’s
operations. Commander, U.S. Strategic Command (USSTRATCOMY’ designates USFFC as
U.S. Naval Forces Strategic Command (NAVSTRAT) and USSTRATCOM JFMCC. As
directed, NAVSTRAT and USSTRATCOM JFMCC coordinate and synchronize operations with
combatant commanders and other USSTRATCOM components.

4, I have served in the United States Navy for over 37 years. 1 graduated from North
Carolina State University (magna cum laude) with a degree in chemical engineering in [985 and
served in several assignments throughout my career. | hold advanced degrees from the Naval
Postgraduate School, Master of Science (distinction) in Physics: from Old Dominion University,
Master of Science in Engineering Management; and the School of Advanced Studies, University
of Phoenix, Doctor of Management in Organizational Leadership with a specialization in
Information Systems and Technology. As a flag officer, I most recently served as Commander,
Submarine Force Atlantic; Commander, Task Force (CTF) 114, CTF 88, and CTF 46; and
Commander, Allied Submarine Command. My other flag assignments include Deputy Chief for
Security Cooperation, Office of the Defense Representative, Pakistan; Deputy Commander, Joint
Functional Component Command-Global Strike; Deputy Commander, U.S. 6th Fleet; Director of

Operations, U.S. Naval Forces Europe-Africa; Commander, Submarine Group Eight;

3 The mission of USSTRATCOM is to deter strategic attack and employ forces, as directed, to guarantee the security
of our Nation and our Allies. The command enables Joint Force operations and is the combatant command
responsible for strategic deterrence, nuclear operations, nuclear command, control, and communications (NC3)
enterprise operations, joint electromagnetic spectrim operations, global strike, missile defense, analysis and
targeting, and missile threat assessment.
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Commander, Submarine Force, U.S. Pacific Fleet; and Vice Director for Strategy, Plans, and
Policy on the Joint Staff (J-5) in Washington, D.C.

Major Components and Functions of the Navy

5. The United States is a maritime natioﬁ, and the U.S. Navy protects America at
sea. The Navy defends freedom, preserves economic prosperity, and keeps the sea lanes open
and free. America’s maritime forces preserve peace, deter aggression and, when directed by the
President and Secretary of Defense, engage in combat operations and win decisively. The Navy
projects power above, on, and below the surface of the world’s oceans, which cover 70% of the
surface of the Earth. Our nation is engaged in strategic competition with The People’s Republic
of China and Russia, and we, along with our partners and allies, face grave threats from rogue
nations and non-state actors. To defend American interests around the globe, the Navy must be
in a constant state of readiness to execute the missions the President directs. As of February 10,
2022, the Navy is composed of approximately 350,000 active duty personnel, approximately
3,700 operational aircraft, and 296 deployable ships, 88 of which are currently underway at sea.

6. Whether they serve at sea, overseas, or ashore, every Sailor is important to
mission accomplishment and must be available to perform their duties globally when called
upeon. Because the stakes in war can be so high - both for the success and survival of individual
units at sea and for the success of the mission - it is imperative that all Sailors are medically and
physieally ready to execute their duties and responsibilities without fail, even while exposed to
extreme danger, emotional stress and harsh environments. The loss of personnel due to illness,
disease, injury, or bad health diminishes military effectiveness. The Navy’s medical standards
are therefore designed to minimize the odds that any given Sailor will be unable to perform his

or her duties because of illness, disease, or injury. These standards are particularly vital in the
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deployed or at sea environments where a Sailor may not have access to robust medical care and
may require medical evacuation. Those who seek te enter military service must be free of
contagious diseases; free of medical conditions or physical defects that could require treatment,
hospitalization, or eventual separation from service for medical unfitness; medically capable of
satisfactorily completing required training; medically adaptable to the military environment; and
medically capabie of performing duties without aggravation of existing physical defects or
medical conditions.® Further, each service member must receive (or show that they have
previously received) nine vaccinations—now ten with the inclusion of the COVID-19
vaccination—upon entry into Navy service.” Because COVID-19 presents a severe risk to the
mission of Navy units, and the COVID-19 vaccination is the most effective means of mitigating
that risk, the Navy requires every person assigned to operational units to be vaccinated against
COVID-19. Any request to waive this requirement or any other medical standard introduces
potential additional risk to the mission. Accordingly, such a waiver request requires a case by
case military operational risk assessment regardless of the basis of the waiver request. As
explained in detail below, Plaintiffs’ requested injunction would take that risk assessment away
from the military, exposing the Navy’s mission, units, and personnel to unacceptable and
unmanaged risk.

7. Surface Operations. The surface fleet is composed of 296 ships consisting of

aircraft carriers, amphibious assault ships, cruisers, destroyers, littoral combat ships,
minesweepers, and patrol craft. The objective of surface operations is to achieve and sustain sea
confrol at the time and place of the Nation’s choosing to protect the homeland from afar; build

and maintain global security; project the national power of the United States; and win decisively.

¢ See DOD Instruction 6130.03, Vol 1 §1.2.c.
7 AR 40-562/BUMEDINST 6230.15B/AFT 48--110_IP/CG COMDTINST M6230.4G, Appx D.

6
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It is essential to security and prosperity that the Navy maintain the ability to maneuver globally
on the seas and to prevent others from using the sea against the interests of the United States, our
allies and partners, or any other nation. Additionally, sea control is the pre-requisite to achieving
the objectives of all domain® access, deterrence, power projection, and maritime security.

8. Personnel on surface ships work in close proximity in confined spaces almost
exclusively in the interior of the ship with no exterior ventilation. While masking and frequent
cleaning assist in mitigating the spread of the COVID-19 virus, Sailors sleep in confined
berthing often stacked three “racks” (beds) high with as many as 60 enlisted personnel sharing
these quarters. These are ideal conditions for the spread of a respiratory virus, as evidenced by
the COVID-19 outbreak on USS THEODORE ROOSEVELT (CVN 71).° Personnel cannot
distance themselves from other personnel in berthing or in confined workspaces. Sailors who
operate surface ships cannot telework. While aircraft carriers (11 total) and large amphibious
assault ships (nine total) have over a dozen medical personnel and advanced equipment,
including ICU beds, to treat injuries sustained in combat, some personnel have experienced such
severe COVID-19 symptoms that they have had to be evacuated from even aircraft carriers. The
remaining ships in the Fleet have much more limited medical capabilities and personnel. Those
ships may have one or possibly two independent duty Navy Hospital Corpsman (HM), who are

enlisted personnel with specialized medical training. HMSs are well trained but are not physicians

8 Domains are distinct operating areas that cross political and geographic boundaries. Simply put, they are areas in
which military forces operate and, if necessary, fight. The five commonly accepted domains of warfare are land,
maritime, air, space and cyberspace.

? By April 1, 2020, USS THEODORE ROOSEVELT (CVN 71) had approximately 1,000 crew removed from the
ship with a small skeleton crew remaining to maintain the nuclear reactor and other essential systems, At this time,
this ship was off mission in port in Guam. By April 20, 2020, 4,069 Sailors had been removed from the ship ot of
a crew of approximately 4,800. The ship was unavailable for 51 days to partner with allies, maintain presence in the
maritime commons, which include the world’s busiest sea lanes, and, if required, engage in combat operations,
creating a national security vulnerabilify in an area vital to the United States’ national interests. The extended
absence and unavailabilify of the aircraft carrier could likely have emboldened potential adversaries and set the
conditions for instability in an area essential to global commerce.

7
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or nurses and the ships to which they are assigned as independent duty HMs lack sophisticated
medical equipment. Unlike doctors and nurses, formal civilian medical licenses and formal
medical education are not required for HMs. They do not generally have the capability, capacity,
or training to intubate a patient or use a ventilator. Personnel with severe COVID-19 symptoms
would need to be medically evacuated from these ships. Prior to the availability of the vaccine
and requirement for deployable units to be fully vaccinated, ships with unvaccinated personnel
needed to remain within 72-hours of higher-level medical care, placing an undesirable restraint

on where they could transit.

9. Undersea Operations. All U.S. Navy submarines are nuclear-powered, as only

nuclear propulsion allows for the combination of persistent stealth, long duration, high-speed,
and sustained underwater movement that makes modern nuclear submarines vital to a modern
blue-water navy. Today’s submarine force, consisting of 71 submarines, is the most capable
force in the history of the U.S. Navy and the world. Our existing fleet of ballistic submarines
currently carries 54 percent of our nation’s nuclear deterrent arsenal, and their replacements
under development and eventual construction will carry an even greater percentage of strategic
warheads. The U.S. Navy operates three types of submarines: ballistic missile

submarines, guided missile submarines, and attack submarines. U.S. Navy (nuclear) ballistic
missile submarines carry the most survivable leg of the U.S. strategic triad; the other legs are the
land-based U.S. strategic missile force and the air-based U.S. strategic bomber force. These
submarines have only one mission: to carry and, if called upon, launch the Trident D5 strategic
missile. The primary missions of attack and guided missile submarines in the U.S. Navy are
peacetime engagement, surveillance and intelligence, special operations, precision strikes, and

control of the seas. To these, attack submarines also add support to the battlegroup operations
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mission. Attack and guided missile submarines have several tactical missions, including sinking
ships and adversary submarines, launching cruise missiles, gathering intelligence, and supporting
special operations missions.

10.  Submarines can remain submerged for extended periods of time and the primary
limitation for the duration of a submerged patrol is the amount of food on the submarine.
Submarines have limited medical capabilities similar to small surface ships. Berthing is even
more confined than on surface ships, making the spread of a respiratory disease highly likely.
Space is so limited and confined that frequently the most junior Sailors on the boat are required
to “hot rack” (i.c., crew members take turns sleeping in the same rack). Like smaller surface
ships, submarines have one independent duty Navy HM. If a member of the crew were to
become seriously ill with the COVID-19 virus, the submarine would be required to evacuate the
ill crew member, requiring it to navigate to a location suitable for evacuation and forcing it to
rise to the surface of the ocean. This would very likely result in the compromise, disruption, or
even termination of critical missions for which the avoidance of detection is vital. Additionally,
depending on where the submarine is located, the rapid evacuation of an ill crew member may be
nearly impossible, jeopardizing the crew member’s safety.

11.  Air operations. There are ground-based Navy aviation units for larger patrol
aircraft and other platforms, but projecting air power from the sea is the core function of naval
aviation. The Navy has approximately 3,700 operational aircraft. Many surface ships have
rotary wing aircraft (i.e., helicopters) onboard. There are 11 aircraft carriers in the Fleet, and
each aircraft carrier has a carrier air wing (CYW) made up of nine squadrons of fixed wing and
rotary wing aircraft with a combined total of more than 70 aircraft when the carrier is at full

strength, Each CVW is composed of approximately 1,500 personnel. The personnel in the
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CVW live and work in the same conditions as the other 3,000 personnel assigned to the carrier.
They live in confined spaces and almost always share berthing, eat meals together in close
quarters, and participate in frequent briefings or meetings in small spaces referred to as “ready
rooms.” If members of the squadron succumb to illness, the squadron’s readiness is diminished.
If aviators fall ill and cannot operate their aircraft, the aircraft carrier cannot serve its purpose to
project air power from the sea. Without the CVW, the aircraft carrier goes from being the
centerpiece of a multi-vessel strike group from which to project force and take the fight to the
adversary, to being a vulnerability that must be protected by other assets.

12.  Naval Special Warfare. Admiral Lescher’s declaration provides extensive

background on the training and operating environments in which Navy special operations
personnel perform their duties and the associated risks from being unvaccinated.

13.  Cyber and other functions. The Navy performs a variety of other missions and

support functions through its vast array of shore installations and organizations. While it would
take considerable time to explain the myriad functions and missions ashore, cyberspace
operations represents one particular function of increasing strategic importance and an example
of vital work frequently performed outside of ships, submarines, and aircraft. Every operational
plan and every mission across the Navy builds from the assumption that we will be able to assure
that the bandwidth and data that our forces require will be accessible and trustworthy. Since its
establishment on January 29, 2010, U.S. Fleet Cyber Command/U.S. TENTH Fleet has grown
into an operational force composed of more than 14,000 Sailors and civilians organized into 28
active commands, 40 Cyber Mission Force units, and 27 reserve commands around the globe.
U.S. Fleet Cyber Command is responsible for Navy information network operations, offensive

and defensive cyberspace operations, space operations, and signals intelligence. As such, U.S.

10
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Fleet Cyber Command serves as the Navy component command to U.S. Cyber Command, the
Navy space component to U.S. Space Command, and the Navy’s Service Cryptologic
Component Commander under the National Security Agency/Central Security

Service. U.S. TENTH Fleet is the operational arm of Fleet Cyber Command and executes its
mission through a task force structure similar to other warfare commanders. Personnel assigned
to cyber units almost exclusively perform their work in a secured compartmentalized information
facility (SCIFK). These are enclosed, windowless spaces in which the most highly classified work
of the U.S. government is performed. Personnel assigned to these units cannot do their jobs
remotely in a telework environment. The confined nature of a SCIF creates a significant risk for
the spread of a highly contagious respiratory virus. Having unvaccinated personnel in such an
environment creates significant risk for the unvaccinated person and potentially othérs, n
addition to the critical mission performed by our cyberspace operators.

The Necessity of Vaccinations in Response to COVID-19 Pandemic

14.  The Supreme Court has acknowledged that the life and death work of the military
demands a level of obedience without counterpart in civilian life.'® The Uniform Code of
Military Justice, a commander’s principal tool to enforce that obedience, states that orders are
inferred to be lawful and are “disobeyed at the peril of the subordinate.” Moreover, “the dictates
of a person’s conscience, religion, or personal philosophy cannot justify or excuse the
disobedience of an otherwise lawful order.”

But the Navy has made room for personal religious values to be considered, when time
permits, by establishing a process for those with religious objections to the COVID-19 vaccine to ’

request an exemption from the requirement to take the vaccine. Fach exemption request is

19 Parker v. Levy, 417 11,8, 733, 75859 (1974).
11
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reviewed and a determination is made based upon the merits of that case. If initially denied an
exemption, a Sailor may appeal the decision. If the appeal is denied, the Sailor must comply
with the order to take the vaccine.

In the Navy, we champion self-sufficiency and the ability to operate effectively with
limited external guidance. This is known as “mission command” and is an operational
imperative for our Navy to be ready to deploy worldwide at a moment’s notice to execute the
commander’s intent without persistent supervision or additional orders. Trust is the cornerstone
of mission command and a commander cannot trust those who choose to disobey lawful orders.
Although we train Sailors to be thoughtful and inquisitive, compliance with lawful orders must
be instinctive and expeditious.

In the deadly business of protecting our national security, we cannot have a Sailor who
disobeys a lawful order to receive a vaccine because they harbor a personal objection any more
than we can have a Sailor who disobeys the technical manual for operating a nuclear reactor
because he or she believes they know better. Our success, our national security, and the safety of
our people depends on instinctive complianc¢ with orders, and unless an order is “patently
illegal,” the Sailor should robustly follow the order.

The judgment of the Military Services is that the direction to take the vaccine is a lawful
order and are the most effective and readily available tool the Armed Forces has to keep Sailors
safe, fully mission capable, and prepared to execute the Commander-in-Chief’s orders to protect
vital United States’ national interests.!! Simply put, the less people who are vaccinated, the less
ready the Navy is to deter aggression and, if required, fight and win in combat. As of February

16, 2022, there have been 17 deaths among uniformed personnel - 16 were unvaccinated and one

11 Memorandum for the Joint Force from General Mark A. Milley, Chariman of the Joint Cheifs of Staff, CM-0141-
21 (Aug, 9, 2021).

12
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was partially vaccinated. There have been 84,924 Navy uniformed personnel infected with the
COVID-19 virus. There have been 623 hospitalizations - 546 unvaccinated, 32 partially
vaccinated, 44 fully vaccinated, and one fully vaccinated with a booster shot. Readiness is not
just measured by deaths and hospitalizations. Taking the 84,924 cases of infection multiplied by
the previous 14 days'? of restriction of movement (i.e., a period in which the member is isolated
and unavailable to perform normal duties), the result is a rough estimate of 1,188,936 lost days in
the Navy since the inception of the COVID-19 pandemic. In addition to the irreplaceable loss of
17 Sailors, the lost opportunities resulting from this massive loss of time and readiness cannot be
replaced.
Harm to Readiness if Preliminary Injunction Issued

15. A preliminary injunction requiring unvaccinated members be assigned to
deployable units or critical shore assignments will create an unacceptable risk to personnel. It is
well-established and understood that commanders have absolute responsibility to maintain a safe
working environment, protect Sailors, and soundly assess and balance risk. Commanders are
given the authority to ensure that Sailors are safe. If commanders fail in this responsiﬁility or
exercise poor judgment in balancing risk, they will be subject to the absolute accountability of
being relieved of command and perhaps other more severe consequences. In following the
direction and guidance of the Secretary of Defense, the Navy determined that there is a

compelling interest in ensuring Sailors remain healthy and ready to fight. The survival rate of

12 Recent CDC guidance issued several weeks ago has lowered the isolation period to as little as five days, but
noting that fitlly vaccinated, boosted and asymptomatic persons exposed to a COVID positive person do not need to
isolate for five days, but do need to wear a mask for up to 10 days. On the other hand, unvaccinated or non-boosted
persons exposed to a COVID positive person need to isolate for five days regardiess if they have no symptoms.
CDC Updates and Shortens Recommended Isolation and Quarantine Period for General Population | CDC Online

Newsroom | CDC

13
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experienced mild symptoms or were asymptomatic. While the ship remained in port for 14 days
due to the outbreak, had they been at sea, they would have been able to continue normal
operations. Contrast that situation to the one on USS THEODORE ROOSEVELT (CVN 71)
before the vaccine existed, or even the early days of vaccine availability when USS PHILIPPINE
SEA (CG-58) had 20 Sailors of a crew of approximately 330 test positive, yet spent an entire
month in port in Bahrain - off mission in the strategically important Arabian Gulf and adjacent
areas - due to the outbreak. Bottom line: fully vaccinated units withstand COVID outbreaks with
significantly less impact to the mission. The Court’s order of January 3, 2022, takes the position
that the incremental impact of adding one unvaccinated member, then another, then another and
so on will have a minimal impact on the unit and operations. This is incorrect and dangerous
logic. With each unvaccinated member added to a unit, the risk to personnel and risk to mission
increases exponentially and unacceptably in the professional judgment and experience of the
Military Services.

17. A preliminary injunction would essentially prohibit discipline, adverse
administrative action, and non-adverse, routine personnel actions and, therefore, irreparably
harm good order and discipline in the Navy. Such an order creates two different sets of rules
applied to Plaintiffs and non-Plaintiffs. Ifissued, the order will set the conditions for Plaintiff
Sailors to judicially challenge every order or assignment a commander directs. Irrespective of
the nature of the government interest or how compelling it is, Sailors will be invited to challenge
a commander’s professional military judgment, whether it concerns training, assignment of
duties, or other everyday orders essential to the Navy’s mission that they might find to be
objectionable. The Navy’s protection of its people and preservation of our national security

demands a force that complies with the lawful orders of superiors, and Navy leadership must be

15
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct. Executed this 23rd day of February, 2022,

D. L. CAUDLE

17
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
NAVY SEAL #1, et al.
Plaintiffs,
v.

JOSEPH R. BIDEN, in his official capacity as
President of the United States, et al. Case No. 8:21-cv-02429-SDM-TGW

Defendants.

DECLARATION OF ADMIRAL MICHAEL M. GILDAY

I, Michael M. Gilday, hereby state and declare as follows:

1. I am an admiral' in the United States Navy, currently serving as the 32nd Chief of
Naval Operations (CNO). My place of duty is located in Arlington, Virginia at the Pentagon.
The position of CNO is appointed by the President, by and with the advice and consent of the
Senate, and is the highest-ranking uniformed officer in the Navy and a member of the Joint
Chiefs of Staff.2 I have served in this position since August 22, 2019. I make this declaration in
support of the Government’s motion for a stay of this Court’s preliminary injunction pending
appeal. The statements made in this declaration are based upon my personal knowledge, my
military judgment and experience, and upon information that has been provided to me in the

course of my official duties.

! The rank of “admiral” is the highest military rank in the Navy. The term “admirals” is also frequently referred to
as “flag officers.” Flag officers include the ranks of rear admiral (lower half), rear admiral (upper half), vice admiral
and admiral. Flag officers comprise the most senior levels of uniformed leadership in the Navy.

2 The CNO is the senior uniformed officer in the United States Navy. See 10 U.S.C. § 8033(b) (“The Chief of Naval
Operations. while so serving, has the grade of admiral without vacating his permanent grade. In the performance of
his duties within the Department of the Navy. the Chief of Naval Operations takes precedence above all other
officers of the naval service.”).
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Preliminary Statement

2. I have reviewed the preliminary injunction order issued by the Court on February
18, 2022. I am the designated official that decides all Navy service member appeals of the denial
of religious accommodation (RA) requests that require waiver of Department of Navy policy, to
include exemption from the requirement to be inoculated with the COVID-19 vaccine. I
carefully review each appeal, to include the service member’s initial request and appeal, all
enclosed matters submitted by the service member, command endorsement, and the requester’s
specific duties. In considering these matters, I assume the requester’s religious belief is sincere
and would be substantially burdened by being required to be inoculated with the COVID-19
vaccine. I then determine whether there are less restrictive means to satisfy the compelling
govemment interest in preventing the spread of diseases to support mission accomplishment,
including military readiness, unit cohesion, good order and discipline, and health and safety, at
the individual, unit, and organizational level. COVID-19 in particular has taken the lives of
Sailors, jeopardized the health and safety of Sailors and their families, and impeded mission
accomplishment. I deeply respect every Sailor who raised his or her right hand to wear the
uniform of our Nation, and I owe them individual, case-by-case consideration of each of their
appeals. To do otherwise would run counter to the sacred duty Navy leaders have to every Sailor
under their charge.

Navy Background and Experience

3. As CNO, I execute statutory duties and responsibilities as they pertain to the

employment of the Navy. Those duties include recruiting, organizing, supplying, equipping,

training, servicing, mobilizing, demobilizing, administering, and maintaining of the Navy, as
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well as assisting in the execution of any power, duty, or function of the Secretary of the Navy.
As the Service Chief for the United States Navy, I serve as a member of the Joint Chiefs of
Staff.?

4. I have served in the United States Navy for 37 years. I graduated from the United
States Naval Academy in 1985 and served in several assignments throughout my career. Some
of my prior assignments included command of destroyers USS Higgins (DDG 76) and USS
Benfold (DDG 65) and subsequent command of Destroyer Squadron 7, serving as sea combat
commander for the Ronald Reagan Carrier Strike Group. Joint assignments include executive
assistant to the Chairman of the Joint Chiefs of Staff and naval aide to the President. As a flag
officer, I served as commander, Carrier Strike Group 8 embarked aboard USS Dwight D.
Eisenhower (CVN 69), and as commander, U.S. Fleet Cyber Command and U.S. 10th Fleet. As
a flag officer, [ also served in joint positions as director of operations for NATO’s Joint Force
Command Lisbon; as chief of staff for Naval Striking and Support Forces NATO; as director of
operations, J3, for U.S. Cyber Command; and as director of operations, J3, for the Joint Staff.
Prior to my current assignment as CNO, [ recently served as director, Joint Staff. [ hold
master’s degrees from the Harvard Kennedy School and the National War College.

Consideration of RA Appeals
5. RA appeals are evaluated by me on a case-by-case basis using criteria outlined in

BUPERSINST 1730.11A. Because the Navy requires immunization for all Sailors, RA requests

3 See 10 U.S.C. §151(a) (Joint Chiefs of Staff (JCS) is headed by the Chairman of the JCS (CJCS) and composed of
the Vice Chairman, the Chief of Staff of the Army, the Chief of Naval Operations, the Chief of Staff of the Air
Force, the Commandant of the Marine Corps, the Chief of the National Guard Bureau and the Chief of Space
Operations). The CJCS is the principal military adviser to the President, the National Security Council, the
Homeland Security Council, and the Secretary of Defense and in carrying out his functions, duties and
responsibilities, the CJCS shall consult with and seek the advice of the other members of the JCS and the
commanders of the unified and specified combatant commands, as necessary. /d. at §151(b)-(c).
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

NAVY SEAL #1, et al.
Plaintiffs,
V.

JOSEPH R. BIDEN, in his official capacity as
President of the United States, ef al. Case No. 8:21-cv-02429-SDM-TGW

Defendants.

DECLARATION OF GENERAL ERIC M. SMITH
I, Eric M. Smith, hereby state and declare as follows:

1. I am a General' in the United States Marine Corps, currently serving as the 36th
Assistant Commandant of the Marine Corps (ACMC). My place of duty is located in Arlington,
Virginia at the Pentagon. The position of ACMC is appointed by the President, by and with the
advice and consent of the Senate, and is the second highest ranking uniformed officer in the
Marine Corps. I have served in this position since October 8, 2021. I make this declaration in
support of the Government’s motion for a stay of this Court’s preliminary injunction pending
appeal. The statements made in this declaration are based upon my personal knowledge, my
military judgment and experience, and upon information that has been provided to me in the

course of my official duties.

! The rank of “General” is the highest military rank in the Marine Corps. The term “Generals” is also frequently
referred to as “General Officers.” General Officers include the ranks of Brigadier General, Major General,
Lieutenant General and General. General Officers comprise the most senior levels of uniformed leadership in the
Marine Corps.
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Preliminary Statement

2, I have reviewed the preliminary injunction order issued by the Court on February
18, 2022. I am the designated official that considers and decides all Marine Corps appeals of the
denial of religious accommodation (RA) requests that seek exemption from the requirement to
receive the COVID-19 vaccine. The Court’s conclusion that the Marine Corps’ consideration
and decisions on RA requests and my determinations on appeals are made in “bad faith™? is
wrong and also ignores the demanding requirements and missions the Marine Corps performs
across the globe on short notice. I personally consider every appeal including all enclosed
matters submitted by the requester, the command endorsements, the recommendation of the
Religious Accommodation Review Board (RARB), the input of the Director, Health Services,
Headquarters, U.S. Marine Corps and the nature of the requester’s current duties, living
conditions, deployment status and a variety of other information specific to the individual
requester. I review each religious accommodation request and the available information on a
case-by-case basis. When I review a Marine’s request, unless there is evidence to the contrary, I
assume that the individuals request is sincere. Then, [ determine whether the required action or
policy substantially burdens the requestor’s practice of their faith, whether there is a compelling
government interest in requiring the appellant to be vaccinated, and whether the requirement is
the least restrictive means to satisfy a compelling government interest. [ have granted religious
accommodation appeals when the compelling government interest in vaccination is not as great
or there are less restrictive means to satisfy the compelling government interest. Marines
unselfishly and heroically put themselves in harm’s way to protect national interests and defend

values that Americans hold dear, including the free exercise of religion. 1and every Marine

2ECF No. 111 at 1.
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Corps leader are committed to ensuring that every Marine can exercise his or her constitutional
rights to the maximum extent possible consistent with the demands and requirements of the
Service. Any conclusion that my review and adjudication of these requests and appeals is a
“sham” process is wholly incorrect. Furthermore, the Court’s implication that I am not familiar
with concepts such as “complicity with evil that are “likely familiar to a thoughtful religious
lay person” is completely unfounded.

Military Background and Experience

3. As the ACMC, I am the second highest ranking officer in the United States
Marine Corps and I serve as the second-in-command for the Commandant of the Marine Corps
(CMC). In the event the CMC is absent or unable to perform his duties, I assume the duties and
responsibilities of the CMC and, with the approval from the Secretary of the Navy, may be
delegated or prescribed to me. Orders issued by me as the Assistant Commandant while
performing such duties have the same weight as those issued by the CMC.

4, [ have served in the Marine Corps for 35 years, commissioning in 1987. I have
served in several assignments throughout my career and commanded at every level, including
Weapons Company, 2d Battalion, 2d Marine Regiment during Operation Assured Response in
Monrovia, Liberia; 1st Battalion, 5th Marine Regiment during Operation Iraqi Freedom; and 8th
Marine Regiment/ Regimental Combat Team 8 during Operation Enduring Freedom. I also
served in Caracas, Venezuela as part of the U.S. Military Group. As a General Officer, |
commanded U.S. Marine Corps Forces Southern Command, 1st Marine Division, III Marine
Expeditionary Force, and Marine Corps Combat Development Command. My staff assignments

as a General Officer include serving as the Director of Capability Development Directorate,

3 Id. at 14-15.
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Combat Development and Integration; Senior Military Assistant to both the Deputy Secretary of
Defense and Secretary of Defense; and Deputy Commandant for Combat Development and
Integration.
Consideration of RA Requests and Appeals

5. All requests for religious accommodation are reviewed on a case-by-case basis.
Requests for the accommodation of religious practices implicating medical procedures, such as
exemption from vaccines, are adjudicated by the Deputy Commandant, Manpower and Reserve
Affairs (DC M&RA). If the request for religious accommodation for immunization is
disapproved, the service member has the right to request an appeal to the CMC.* In reviewing
the request, the DC M&RA also considers the recommendation of a RARB.> The RARB
reviews the religious accommodation request with all endorsements and enclosures and provides
written recommendations as to the merits of each religious accommodation request and whether
the DC M&RA should approve or deny, in whole or in part, each request. For any medical-
related accommodation request, the Director, Health Services, Headquarters, U.S. Marine Corps
provides a medical advisory opinion.

6. Each request and appeal for religious accommodation is reviewed on a case-by-
case basis, giving consideration to the full range of facts and circumstances relevant to the
specific request. The Marine Corps will approve an individual request or appeal unless such
approval unavoidably erodes a compelling government interest. The adjudication authority is
required to demonstrate that its determination considers whether the request is based on a

sincerely held religious belief and whether there is a less restrictive alternative means of meeting

41 or the Director of the Marine Corps Staff may take action on behalf of the CMC.

% The Religious Accommodation Review Board (RARB) consists of a minimum of three voting members and non-
voting advisors, to include a recorder, a legal advisor, a chaplain advisor, and other personnel as determined by the
Board President.

A300



Case 8:21-cv-02429-SDM-TGW Document 118-5 Filed 02/28/22 Page 6 of 14 PagelD 8001
USCAL11 Case: 22-10645 Date Filed: 03/03/2022 Page: 303 of 340
a compelling government interest. For requests for waivers from immunization requirements,
Secretary of the Navy Instruction 1730.8B 9 8a. provides that “[t]he religious objection of the
service member must be balanced against the medical risk to the member and the military unit,
and military requirements such as alert status, deployment potential, and availability of the
member for reassignment to units requiring full medical readiness.”

% If DC (M&RA) or I determine there is a sincerely held religious belief, and the
policy, practice, or duty (in these cases vaccination) substantially burdens a Marine’s exercise of
religion, then the request can only be denied if the military policy, practice, or duty is in
furtherance of a compelling governmental interest, and there is no lesser restrictive means to
furthering that compelling interest. This is also a case-by-case determination. Some sincerely
held beliefs may not be substantially burdened if the requester has demonstrated acquiescence to
the purported burden in other portions of their life (e.g., receiving other vaccinations or using
other products tested using fetal cell lines), and the requester has not stated a sincere religious
basis for the difference. Additionally, if the requester’s sincerely held religious belief concerns
objections to the mRNA vaccines, the requestor’s belief may not be substantially burdened by
receiving a different type of vaccine, depending on the nature of the requester’s sincere religious
beliefs. Generally speaking, absent evidence to the contrary, I assume the belief is sincere and I
make an assessment regarding whether vaccination substantially burdens that belief based on the
requestor’s description of the belief.

8. The Marine Corps has a compelling governmental interest in mission
accomplishment at the individual, unit, and organizational levels. The necessary elements of
mission accomplishment include: (1) military readiness; (2) unit cohesion; (3) good order and

discipline; and (4) health and safety. The Marine Corps requires immunizations for all Marines,
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based upon the service’s compelling interest in military readiness and the health and safety of
active duty and reserve Marines. Immunizations are a vital component of individual and unit
medical readiness, as Marines operate in environments and under conditions that increase their
exposure and susceptibility to illness. This is particularly acute in deployed environments or in
circumstances when Marines are required to be in close proximity to each other, such as recruit
training or when embarked on ships, aircraft, and military vehicles. Mission accomplishment
may necessitate that Marines be immunized to protect against disease due to increased exposure
potential, or to conform with international health regulations incident to foreign travel or unit
deployment, or to comply with the requirements of those countries that host our Marines.

9. Even though vaccinations are vital to medical readiness, DC (M&RA) and I still
consider, on a case-by-case basis, whether there is a compelling interest as applied to the
individual requester and whether there are less restrictive means to achieve the Marine Corps’
compelling government interest including mission accomplishment at the individual, unit, and
organizational levels. This is also based on a case-by-case review that is highly dependent on the
particular facts applicable to the requester. If I do not have enough information to complete a
case-by-case analysis, then my staff will ask the requestor or the requestor’s command for more
information in order to adjudicate a request or an appeal (Exhibit A). Religious accommodations
will be approved if a less restrictive means is available that does not adversely impact the Marine
Corps’ compelling government interest in preventing the spread of communicable diseases to
support mission accomplishment, including military readiness, unit cohesion, good order and
discipline, or health and safety.

10.  DC (M&RA) and I consider a variety of unique factors specific to the requester in

determining if less restrictive means are available. Some of the considerations may include
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where the requestor lives (e.g., in military barracks where bathrooms and messing facilities are
often shared with other Marines), where the requester works (e.g., confined indoor space,
outdoors, if telework is feasible), the nature of the requester’s unit (e.g., is it deployable, living
conditions if deployed, embarkation on a vessel if deployed), the nature of required military
training (e.g., will the requester be required to train in close proximity with United States service
members or foreign partners and allies), and the nature of the requestor’s primary and collateral
duties, among other factors. While considering these factors and others as may be applicable, the
approval and appellate authorities will also consider if mitigation measures (e.g., social
distancing, additional sanitation, masking, self-quarantining, periodic testing, etc.) will be
effective without undermining the Marine Corps’ compelling interest in mission accomplishment
at the individual, unit, and organizational levels. These mitigation measures and similar ones are
often incompatible with the demands of military life, where Marines and Sailors must live, work,
realistically train, and, if necessary, fight in close quarters. Because the Marine Corps is the
smallest of the Services, and is America’s force in readiness, every Marine must be deployable
and ready to fight tonight. If a Marine is not deployable, we will make every effort to assist in
making the Marine deployable. Where a Marine is unable to deploy for an indefinite period,
they will be discharged. Readiness is our number one concern each day, and we take seriously
that every Marine is a rifleman. That is why every Marine undergoes combat training and every
Marine officer undergoes training to be a rifle platoon commander.

Conclusion
11.  The fact that few requests and appeals have been approved is not due to a lack of

case-by-case review of each request or the lack of an individualized application of the

compelling government interest to the circumstances of the requester. Nor is it evidence that this

A303



Case 8:21-cv-02429-SDM-TGW Document 118-5 Filed 02/28/22 Page 9 of 14 PagelD 8004
USCAL11 Case: 22-10645 Date Filed: 03/03/2022 Page: 306 of 340

e (21} b

process is a “‘rubber stamp’” adjudication by form letter.”® Where an accommodation does not
undermine the mission of the Marine Corps, the Marine Corps will accommodate Marines'
religious beliefs. For example, the Marine Corps has facilitated the ability to observe the
Sabbath or holy days and provides kosher or halal meals to Marines who make those requests.
We also recently granted a Sikh Marine the ability to deviate from our uniform and grooming
standards in certain circumstances in order to observe the tenants of his faith. The fact that few
of the requests or appeals for exemption to the vaccine have been approved is a reflection of the
extraordinarily compelling government interest in total force readiness, and the health and safety
of our Marines. In the case of the Marine Lieutenant Colonel, who is the subject of the Court’s
order, I considered several specific facts and circumstances unique to her. She is currently
assigned to a deployable unit, was slated to deploy overseas but her orders had to be canceled
because of her unvaccinated status, and she is currently slated to take command of a deployable
unit that will be embarked on a ship in confined quarters and where mitigation measures are
virtually impossible to enforce. She will very likely need to travel to countries that require a
COVID-19 vaccination as a condition of entry or where there are requirements for significant
delays to entry because of quarantine requirements for unvaccinated persons. Marines remain
forward deployed and forward engaged in the Pacific, South America, Africa, Europe and the
Middle East. As a relevant and in high-demand instrument of national power, Marines respond
to crises around the world, and until six months ago Marines have remained engaged in continual
combat operations in Afghanistan. The relatively few exemptions to the COVID-19 vaccine

requirement is not proof of the Marine Corps’ lack of commitment to Marines’ free exercise of

their religions. On the contrary, the few exemptions to the vaccine are a direct reflection of the

® ECF No. 111 at 42.
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Marine Corps’ commitment to the daunting and unrelenting demands the Nation requires of us,
as the most flexible, versatile, and adaptable Service, to execute any mission immediately

anywhere in the world.

Pursuant to 28 U.S.C. § 1746, 1 declare under penalty of perjury that the foregoing is true

and correct. Executed this 28th day of February, 2022.

E. M. SMITH
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Exhibit A to General Smith’s Declaration
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CUI/PRE-DECISIONAL

19. Is the applicant attached to a deployable unit? () Yes ( No
20. Is the applicant scheduled to deploy? e Yes C No
21. Please describe the nature of the deployment, the applicant’s primary duties on the deployment, and what their
living arrangements will be. N/A
22. Will the applicant be required to serve on ship? () Yes () No
23. Please describe the applicant’s berthing and primary responsibilities while serving on ship. N/A
24. Will the applicant be required to participate in exercises or other unit training () Yes ~ No

events that require them to be in close proximity to others?

25. Please describe the applicant’s primary duties and billeting for these exercises and training events. N/A
26. Does the applicant expect to PCS/PCA in the next 18 months?  Yes ~ No
27. If the applicant expects to PCS/PCA in the next 18 months, when is their N/A

anticipated date of departure?

28. If the applicant expects to PCS/PCA in the next 18 months, what is their future billet and duty N/A
responsibilities?

29. Is the applicant required to stand duty? () Yes (7 No

30. Does standing duty place the applicant in close proximity to others? ) Yes  No

31. Please describe how often the applicant stands duty and their primary responsibilities while on duty. N/A
A308
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

NAVY SEAL #1, ef al.
Plaintiffs,
V.

JOSEPH R. BIDEN, in his official capacity as
President of the United States, ef al. Case No. 8:21-¢v-02429-SDM-TGW

Defendants.

DECLARATION OF VICE ADMIRAL DANIEL DWYER
1, Vice Admiral Daniel Dwyer, United States Navy, hereby state and declare as follows:

1. I am a Vice Admiral in the United States Navy, currently serving as Commander,
U.8. Second Fleet, located in Norfolk, Virginia. I make this declaration in my official capacity,
based upon my personal knowledge and upon information that has been provided to me in the
course of my official duties.

2 1 have served in the Navy since 1988, and T have been assigned to my current
position since August 2021, Operationally, I have served as a carcer F/A-18 pilot in a variety of
strike fighter squadrons. I completed eight carrier deployments to the Western Pacific, North
Atlantic, Mediterranean, and North Arabian Sea, supporting Operations Southern Watch, Iraqi

Freedom, Enduring Freedom, and New Dawn, flying over 75 combat missions. [ have served in

_.command of Strike Fighter Squadron (VFA) 27; Provincial Reconstruction Team Asadabad,

Kunar Province, Afghanistan; Fleet Replacement Squadron (VFA) 106, Carrier Air Wing 8, and

Carrier Air Wing 17; Carrier Strike Group (CSG 9), and 1 was the 36th Chief of Naval Air
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Training (CNATRA}. Ashore, | have served as Regional Outreach, NATO Headquarters;
Commander, International Security Assistance Force Kabul, Afghanistan; Director of Aviation
Officer Distribution, Naval Personnel Command; Chief of Staff for Strategy, Resources and

Plans for Commander, U.S. Naval Forces Europe and U.S. Naval Forces Africa and for

Commander, U.S. 6th Fleet in Naples, Italy; and I served as Director of Plans and Policy for U.S.

Cyber Command in Fort Meade, Maryland.
Preliminary Statement
3 I have reviewed the preliminary injunction order issued by this Court on February
18,2022. In my opinion, the Court’s injunction directly interferes with the Navy’s ability to
carry out its responsibilities in service to the American people and our national security, As
described in more detail below, [ believe the Court’s injunction will cause immediate and
irreparable harm to the Navy.,

The COVID-19 Pandemic Threat to Naval Forces

4. The United States Navy and Marine Corps comprise the Nation’s prineipal
maritime forces. Their missions, in sum, are to train, maintain, and equip global forces in order
to “secure the Nation from direct attack; secure strategic access and retain global freedom of
action; strengthen existing and emerging alliances and partnerships; establish favorable security
conditions; deter aggression and violence by state, non-stafe, and individual actors and, should
deterrence fail, prosecute the full range of military operations in support of U.S. national
interests.” See Department of Defense Directive (DoDD) 5100.01, Change 1, 09/17/2020, Encl.
6, J 5.a. —b (attached hereto). While the effective execution of all of these discrete functions is

vital to the national security of the United States, the Navy and Marine Corps overarching
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missions are to provide forces to joint commanders! to deter aggression and, if required, engage
in combat operations and win decisively.

5. Every year, the Navy executes tens of thousands of steaming days, millions of
flight hours, and untold hours on duty in order to protect America, deter conflict and keep the sea
lanes open and free. These military operations are performed by hundreds of thousands of
Sailors, both officers and enlisted, serving in many capacities, ranging from Sailors in the deck
department of our warships, pilots and aircrew operating our aircraft, information technicians
operating our networks, to doctors and corpsman staffing our hospitals and medical clinics,
among many, many other jobs. Our operations are interconnected; every Sailor is vital to our
mission, whether they are assigned to a shore command or on deployment at sea.

6. The environment in which Navy personnel operate at sea — in close quarters for
extended periods of time in spaces without the availability of exterior ventilation (e.g., inside
surface ships, submarines and aircraft) — renders our Sailors susceptible to contagious respiratory
diseases such as COVID-19, and makes mitigation measures such as social distancing ineffective
and unrealistic.> Even ashore, our Sailors frequently live, work, and train in close proximity to

one another. To maintain our operational capacity, it is imperative to protect the health and

! Joint commanders are the combatant vested with authority and responsibility for military operations within their
area of responsibility. The Navy and other branches of the Armed Forces provide forces to the combatant
commanders to execute those responsibilities and functions. The combatant commanders exercise authority,
direction and control over the commands and forces assigned to them and employ those forces to accomplish
missions assigned to the combatant commander. Department of Defense Directive (DoDD) 5100.01, Change 1,
09/17/2020, Encl. 1, 9/1.a through d.

2 For example, in March 2020, the aircraft carrier USS Theodore Roosevelt was deployed to the Western Pacific
Ocean, a vital geo-political center area of operations. An outbreak of COVID-19 required the removal of
approximately 1,000 crew from the ship, with a skeleton crew remaining on board to maintain the nuclear reactor
and other essential systems. By April 20, 2020, over 4,000 Sailors had been removed from the ship, out of a crew of
approximately 4,800. The ship was unavailable for nearly two months, and therefore unable to train with allies,
maintain presence in an area including the world’s busiest sea lanes, or if required, engage in combat operations.
This created a national security vulnerability in an area vital to the U.S. national interests. Currently, ships under the
authority of U.S. Second Fleet serve in a similarly vital area, including the eastern and northern Atlantic Ocean.

3
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safety of our personnel. In response to the COVID; 19 pandemic, this obligation includes the duty
to halt the spread of COVID-19 within the forces, for which the Navy and Marine Corps have
implemented a mandatory vaccination requirement. While the vaccine mandate was
implemented in response to COVID-19, it is similar to vaccination requirements the Services
have implemented to protect the force from a variety of other health risks.

7. Vaceination against COVID-19 has been proven to be the most effective way fo
keep Navy units on mission and expediently halt the spread of COVID-19 within the Force.
Having fully vaccinated naval forces is essential to ensure maximum health and readiness of
forces to carry out our mission throughout the world and, if required, engage in combat
operations. Unvaccinated Sailors pose a risk to other personnel, and any restriction on the Navy’s
ability to reassign unvaccinated personnel to other units in order to mitigate COVID-19 imposes
a risk to naval units, personnel, and military operations. This harm is not lessened by the fact
that the vast majority of the force is vaccinated; the presence of unvaccinated members of the
forces still poses a significant threat to the Navy’s mission.

Good Order and Discipline

&. Good order and discipline is the bedrock principle of military affairs, and it is
particularly important on naval vessels, where commanders have traditionally exercised a
significant degree of independence. Moreover, the principle of good order and discipline
influences all aspects of military operations and is a core attribute of military justice.” A
fundamental aspect of good arder and discipline is the requirement that lawful orders issued by

superior officers be obeyed by subordinates. Service members who elect to follow, or not follow,

* Manual for Courts Martial, United States, preamble 4 3 (“The purpose of military law is to promote justice, to
assist in mafntaining good order and discipline in the armed forces, to promote efficiency and effectiveness in the
military establishment, and thereby to strengthen the national security of the United States.™)

4
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orders at their own discretion undermine military effectiveness, corrode the trusi that their
superiors place in them to accomplish the mission, and disrupt good order and discipline within
their unit.

g, There is no more significant influence on a ship’s good order and discipline, and
therefore military effectiveness, than that of the commanding officer (*CO”). By tradition,
statute, and Service regulation, the CO’s responsibilities are profound:

All Commanding Officers and others in authority in the naval service are required to

show in themselves a good example of virtue, honor, patriotism, and subordination; to be

vigilant in inspecting the conduct of all persons who are placed under their command; to
guard against and suppress all dissolute and immoral practices, and to correct, according
to the laws and regulations of the Navy, all persons who are guilty of them; and to take
all necessary and proper measures, under the laws, regulations, and customs of the naval
service, to promote and safeguard the morale, the physical well-being, and the general
welfare of the officers and enlisted persons under their command or charge.
10 U.S.C. §5947. Requirement of exemplary conduct.

The responsibility of the Commanding Officer for his or her command is absolute, except

" when, and to the extent to which, he or she has been relieved therefrom by competent
authority, or as provided otherwise in these regulations. The authority of the

Commanding Officer is commensurate with his or her responsibility. While the

Commanding Officer may, at his or her discretion, and when not contrary to law or

regulations, delegate authority to subordinates for the execution of details, such

delegation of authority shall in no way relieve the commanding officer of continued
responsibility for the safety, well-being and efficiency of the entite command.
U.S. Navy Regulations (1990), §0802. Responsibility.

10, The CO is a delining feature of the ship and its culture. He or she sets the tone in
all matters on the ship (e.g., discipline, safety, morale, technical proficiency, professionalism,
etc.). Consequently, it is the CO who bears ultimate responsibility for all matters of the ship, be it
the ship’s operational performance, disciplinary matters, or morale generally. It is crucial that a

CO be trusted by both the Sailors that serve in the command, as well as by his or her superior

officers. Trust and confidence are the standards by which Navy COs are measured. See Chief of
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Naval Operations, The Charge of Command (Apr. 6, 2018) (“A Commander’s competence and
character lead to trust and confidence. Commanders can only feel comfortable delegating their
authority — sending subordinate Commanding Officers and their teams over the horizon and
into harm’s way — with the knowledge that those CO’s are both technically competent and share
their values.”).

11, There is a continuous chain of command that runs from the most junior sailor
onboard Plaintiff Navy Commander’s ship all the way to me. Just as it is important that Plaintiff
Navy Commander entrust his subordinates, it is absolutely essential that [ have trust and
confidence in each echelon of command. The chain of command relies upon good order and
discipline at all levels, and in the event the chain is broken, it will necessarily degrade our
operational effectiveness.

Impact to Operations

12. The temporary restraining order and preliminary injunction that have been issued
in this case are profoundly concerning. Simply put, the Court’s directive is an intrusion into
military operations, insofar as the Navy has been ordered to refrain from taking adverse action
with respect to PlaintifT Navy Commander. The Court’s order, as I understand it, is to be
interpreted far more broadly than the Navy traditionally defines “adverse action,” and that the
order prohibits reassigning Plaintiff Navy Commander. Thus, an unvaccinated CO must remain
in command of a Navy warship and her approximately 320 officers and enlisted Sailors, This
directly interferes with the Navy’s ability to regulate good order and discipline within our ranks,
and more alarmingly, it has an impact on the conduct of military operations.

13. At the tactical level, the order creates a health risk o personnel on assigned to

Plaintiff Navy Commander’s ship. Additionally, as he is the CO, the order creates a manifest
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good order and discipline dilemma. As described above, the CO of a ship is expected to adhere
to the high standard of all CQO’s. He or she is duty bound to maintain good order and discipline
onboard the ship, as well as to safeguard the well-being of personnel onboard the ship. Finally,
COs are bound to implement Navy policy as directed, to include the Navy’s mandatory
vaccination policy.”

14. It goes without saying that, just as a CO expects his or her subordinates to follow
orders, the CO is similarly bound to follow the orders of a superior officer. The CO’s superior
officer has a reciprocal obligation to ensure that subordinate commanders are fit to command
other Service members over whom they exercise authority, and that the unit is prepared to
conduct operations in support of national security. It is imperative that senior commanders be
able to trust their subordinate commanders will execute orders as directed. While a subordinate
commander’s perspective on the nature and execution of military operations is valuable, it is
untenable that a subordinate commander may choose to disregard, modify, or half-heartedly
execute a senior officer’s orders due to his or her personal beliefs, or even due to a well-
intentioned difference of professional opinion. Such insubordination is corrosive to good order
and discipline, and ultimately degrades mission effectiveness and the ability of the strike group
to perform its mission in the interest of U.S. national security. More alarmingly, the prospect of a
subordinate commander in charge of other Service members or military assets disregarding the
orders of his or her superior for personal reasons, whatever they may be, is itself a manifest
national security concern. Based on the declarations of his superior officer and subordinates, it

appears Plaintiff Navy Commander may be precisely such a concetrn-—one who would disregard

1 See generally NAVADMIN 256/21 and 283/21. Though many responsibilities are withheld to elevated authorities
(e.g.. autherity to separate or initiate disciplinary action), many required actions are implemented via the Service
member’s commanding officer (e.g., notification of exemption approvals or denials, orders to receive a COVID-19
vacceine, notification of separation processing, efc.),
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simple orders pertaining to risk mitigation on travel, while still expected to enforce the order as it
pertains to his 320 sailors.

15, In Plainiiff Navy Commander’s case, his vaceination status creates a rigk that the
most critical member of the command, i.e., the commander, may suffer adverse health effects
due to COVID-19, Further, his vaccination status creates a risk to his Sailors, all of which
ultimately translate into operational risks for the ship.® The unavailability of the CO, or perhaps
other Sailors with specific functions or qualifications, can render the ship undeployable. In the
event the ship is unable to go to sea as planned, this can negatively impact the training and
technical proficiency of all Sailors aboard the ship.®

16.  These risks reverberate throughout the force. At the operational level, complex
operational plans are impacted when ships are unavailable to deploy as planned or when a ship is
taken off mission for reasons such as a COVID-19 outbreak. Additionally, vaccination status is a
key factor in determining pre-deployment quarantine requirements, as well as port entry
requirements while on deployment. Finally, as seen with the COVID-19 outbreak abeard USS
Theodore Roosevelt, the unavailability of a vessel can have negative implications at the strategic
level by removing 1).S. naval presence from key areas,

17.  The cowrt’s order effectively requires the Navy leave a subordinate commander in
command of a warship, despite his senior officer’s questions relating to his fitness to discharge

his duties as ordered.” Under no circumstances would the Navy typically deploy a commander in

3 Indeed, Plaintiff Navy Comunander testified as to several instances where his ship faced the adverse effects of
COVID-19. See ECF 112 at 33-34 (describing the need to transport personnel off the ship to shore facilities by small
boat, and later to a larger ship equipped with medical facilities by helicopter). These operations are not only
dangerous to personnel performing them, but they necessarily divert attention away from planned operations.

¢ Certain qualifications can only be earned while underway, therefore, Sailor may have their careers (ie., their
promotion or advancement) impacted in the event they are unable to deploy.

7 Notably, these concerns are not related to Plaintiff Navy Commandet’s request for a religious accommodation, but
in fact relate to his fitness to discharge his duties. Specifically, concerns about Plaintiflf Navy Commander are
related to the fact that he remains unvaccinated and that he refuses to follow the lawful order to become vaccinarted,

8
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an operational capacity with whom his or her superior officers have such reservations. As
described above, this particular commander’s vaceination status creates a risk to the personnel
aboard his ship, which creates operational risks that may impact the effectiveness of the strike
group and ultimately create risks to .S, national security. More findamentally, however,
enjoining the service from taking “any adverse action” with respect to Plaintiff Navy
Commander, creates a manifest good order and discipline concern because it shields Navy
Commander from the responsibility and accountability upon which his command authority rests,
and leaves him in charge of enforcing policies from which he is immunized.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct. Executed this 25th day of February, 2022.

D. W. k -
Vice Admiral, U.S. Navy
Commmander, U.S. Second Fleet

see Brandon Decl. ECF 74-12, in addition to questions surrounding his professional conduct, judgment, and candor
to both senior and subordinate officers, See Brandon Decl. ECF 81-1; Executive Officer Decl. ECF 83-1.

9
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ENCLOSURE 6

FUNCTIONS OF THE MILITARY DEPARTMENTS

1. COMMON MILITARY DEPARTMENT FUNCTIONS. For purposes other than the
operational direction of the Combatant Commands, the chain of command runs from the
President to the Secretary of Defense to the Secretaries of the Military Departments and, as
prescribed by the Secretaries, to the commanders of Military Service forces.

a. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are responsible for, and have the authority necessary to conduct, all
affairs of their respective Departments, including:

(1) Recruiting.

(2) Organizing.

(3) Supplying.

(4) Equipping (including research and development).

(5) Training.

(6) Servicing.

(7) Mobilizing.

(8) Demobilizing.

(9) Administering (including the morale and welfare of personnel).
(10) Maintaining.

(11) Construction, outfitting, and repairs of military equipment.

(12) Construction, maintenance, and repair of buildings, structures, and utilities as well
as the acquisition, management, and disposal of real property and natural resources.

b. Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries
of the Military Departments are also responsible to the Secretary of Defense for ensuring that
their respective Departments:

(1) Operate effectively, efficiently, and responsively.
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(2) Formulate policies and programs that are fully consistent with national security
objectives and policies established by the President and the Secretary of Defense.

(3) Implement, in a timely and effective manner, policy, program, and budget decisions
and instructions of the President or Secretary of Defense.

(4) Present and justify positions on the plans, programs, and policies of the Department
of Defense.

(5) Prepare, submit, and justify budgets before Congress, in coordination with other USG
departments and agencies, as applicable; and administer the funds made available for
maintaining, equipping, and training the forces of their respective departments, including those
assigned to the Combatant Commands. Among other things, budget submissions shall be
informed by the recommendations of the Military Service Chiefs, Commanders of the Combatant
Commands, and of Military Service component commanders of forces assigned to the
Combatant Commands.

(6) Establish and maintain reserves of manpower, equipment, and supplies for the
effective prosecution of the range of military operations and submit, in coordination with the
other Military Departments, mobilization information to the Joint Chiefs of Staff.

(7) Develop integrated mobilization plans for the expansion of peacetime components to
meet the needs of war.

(8) Perform Military Department functions necessary to fulfill the current and future
operational requirements of the Combatant Commands, including the recruitment, organization,
training, and equipping of interoperable forces.

(9) Provide forces to enhance military engagement, conduct security cooperation, build
the security capacity of partner states, and deter adversaries to prevent conflict. These actions
shall be coordinated with the other Military Departments, Combatant Commands, USG
departments and agencies, and international partners, as required.

(10) Provide forces, military missions, and detachments for service in foreign countries
as may be required to support the national interests of the United States, and provide, as directed,
assistance in training, equipping, and advising the military forces of foreign nations.

(11) Coordinate with the other Military Departments and all of the other DoD
Components to provide for more effective, efficient, and economical administration; eliminate
duplication; and assist other DoD Components in the accomplishment of their respective
functions by providing personnel, intelligence, training, facilities, equipment, supplies, and
services, as may be required.

(12) Develop, garrison, supply, equip, and maintain bases and other installations,
including lines of communication, and provide administrative and logistical support for all
assigned forces and bases, unless otherwise directed by the Secretary of Defense.
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(13) Provide, as directed, administrative and logistical support to the headquarters of the
Combatant Commands, to include direct support of the development and acquisition of the
command and control systems of such headquarters.

(14) Supervise and control Military Department intelligence activities, including the
collection, production, and dissemination of military and military-related foreign intelligence and
counterintelligence as required for execution of Military Department responsibilities.

(15) Afford the Assistant Secretary of Defense for Special Operations and Low-Intensity
Conflict; the Commander, USSOCOM,; the PCA; and the Commander, USCYBERCOM, an
opportunity to coordinate on Military Department and Military Service personnel management
policy and plans as they relate to accessions, assignments, compensation, promotions,
professional development, readiness, retention, sustainment, and training of all SOF (for
USSOCOM) and all cyber operations forces (for USCYBERCOM) personnel. This coordination
shall not interfere with the title 10 authorities of the Military Departments or Military Services.

(16) Engage in such other activities as are prescribed by law, the President, or the
Secretary of Defense.

2. COMMON MILITARY SERVICE FUNCTIONS. The Army, the Navy, the Air Force, the
Marine Corps, and the Space Force, and the Coast Guard, when transferred to the Department of
the Navy in accordance with sections 2, 3, and 145 of Reference (h), to include the Active and
Reserve Components of each, under their respective Secretaries, shall provide conventional,
strategic, and SOF to conduct the range of operations as defined by the President and the
Secretary of Defense. Further, they shall perform the following common functions:

a. Develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
and provide land, naval, air, space, and cyberspace forces, in coordination with the other Military
Services, Combatant Commands, USG departments and agencies, and international partners, as
required, that enable joint force commanders to conduct decisive operations across the spectrum
of conflict in order to achieve the desired end state.

b. Determine Military Service force requirements and make recommendations concerning
force requirements to support national security objectives and strategy and to meet the
operational requirements of the Combatant Commands.

c. Recommend to the Joint Chiefs of Staff the assignment and deployment of forces to the
Combatant Commands established by the President through the Secretary of Defense.

d. Monitor and assess Military Service operational readiness and capabilities of forces for
assignment to the Combatant Commands and plan for the use of the intrinsic capabilities of the
other Military Services, USSOCOM, and USCYBERCOM that may be made available.

e. Develop doctrine, tactics, techniques, and procedures for employment by Military Service
forces and:
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(1) Assist the Chairman of the Joint Chiefs of Staff in the development of joint doctrine.

(2) Coordinate with the Chairman of the Joint Chiefs of Staff, the Combatant
Commands, the other Military Services, USG departments and agencies, partner security forces,
and non-governmental organizations, in the development of the doctrine, tactics, techniques, and
procedures necessary for participation in and/or command of joint, interagency, and
multinational operations.

(3) Coordinate with the Commanders, USSOCOM and USCYBERCOM, in the
development of the doctrine, tactics, techniques, and procedures employed by Military Service
forces when related to special operations and cyber operations, respectively.

f. Provide for training for joint operations and joint exercises in support of Combatant
Command operational requirements, including the development of Military Service joint training
requirements, policies, procedures, and publications.

g. Provide logistical support for Military Service and all forces assigned to joint commands,
including procurement, distribution, supply, equipment, and maintenance, unless otherwise
directed by the Secretary of Defense.

h. Organize, train, and equip forces to contribute unique service capabilities to the joint force
commander to conduct the following functions across all domains, including land, maritime, air,
space, and cyberspace:

(1) Intelligence, surveillance, reconnaissance, and information operations, to include
electronic warfare and MISO in order to provide situational awareness and enable decision
superiority across the range of military operations.

(2) Offensive and defensive cyberspace operations to achieve cyberspace superiority in
coordination with the other Military Services, Combatant Commands, and USG departments and
agencies.

(3) Special and cyber operations in coordination with USSOCOM, USCYBERCOM, and
other Combatant Commands, the Military Services, and other DoD Components.

(4) Personnel recovery operations in coordination with USSOCOM and other Combatant
Commands, the Military Services, and other DoD Components.

(5) Counter weapons of mass destruction.
(6) Building partnership capacity/security force assistance operations.
(7) Forcible entry operations.

(8) Missile Defense.
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(9) Other functions as assigned, such as Presidential support and antiterrorism.

I. Organize, train, and equip forces to conduct support to civil authorities in the United States
and abroad, to include support for disaster relief, consequence management, mass migration,
disease eradication, law enforcement, counter-narcotics, critical infrastructure protection, and
response to terrorist attack, in coordination with the other Military Services, Combatant
Commands, National Guard, and USG departments and agencies.

J. Operate organic land vehicles, aircraft, cyber assets, spacecraft or space systems, and ships
or craft.

k. Conduct operational testing and evaluation.

I. Provide command and control.

m. Provide force protection.

n. Consult and coordinate with the other Military Services on all matters of joint concern.
3. INDIVIDUAL MILITARY DEPARTMENT FUNCTIONS. The forces developed and
trained to perform the primary functions set forth in sections 4 through 6 of this enclosure shall
be employed to support and supplement the other Military Service, USSOCOM, and
USCYBERCOM forces in carrying out their primary functions, wherever and whenever such

participation shall result in increased effectiveness and shall contribute to the accomplishment of
overall military objectives.

4. FUNCTIONS OF THE DEPARTMENT OF THE ARMY

a. The Department of the Army includes land combat, and service forces, and such aviation,
water transport, and space and cyberspace forces as may be organic therein, and shall be
organized, trained, and equipped primarily for prompt and sustained combat incident to
operations on land, and to support the other Military Services and joint forces. The Army is
responsible for the preparation of land forces necessary for the effective prosecution of war and
military operations short of war, except as otherwise assigned. The Army is the Nation’s
principal land force and promotes national values and interests by conducting military
engagement and security cooperation; deterring aggression and violence; and should deterrence
fail, compelling enemy behavioral change or compliance. The Army shall contribute forces
through a rotational, cyclical readiness model that provides a predictable and sustainable supply
of modular forces to the Combatant Commands, and a surge capacity for unexpected
contingencies.

b. The Functions of the Army. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Army, within the Department of the Army,
shall develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip,
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and provide forces with expeditionary and campaign qualities to perform the following specific
functions:

(1) Conduct prompt and sustained combined arms combat operations on land in all
environments and types of terrain, including complex urban environments, in order to defeat
enemy ground forces, and seize, occupy, and defend land areas.

(2) Conduct air and missile defense to support joint campaigns and assist in achieving air
superiority.

(3) Conduct airborne and air assault, and amphibious operations. The Army has primary
responsibility for the development of airborne doctrine, tactics, techniques, and equipment.

(4) Conduct CAO.
(5) Conduct riverine operations.

(6) Occupy territories abroad and provide for the initial establishment of a military
government pending transfer of this responsibility to other authority.

(7) Interdict enemy sea, space, air power, and communications through operations on or
from the land.

(8) Provide logistics to joint operations and campaigns, including joint over-the-shore
and intra-theater transport of time-sensitive, mission-critical personnel and materiel.

(9) Provide support for space operations to enhance joint campaigns, in coordination
with the other Military Services, Combatant Commands, and USG departments and agencies.

(10) Conduct authorized civil works programs, to include projects for improvement of
navigation, flood control, beach erosion control, and other water resource developments in the
United States, its territories, and its possessions, and conduct other civil activities prescribed by
law.

(11) Provide intra-theater aeromedical evacuation.

(12) Conduct reconnaissance, surveillance, and target acquisition.

(13) Operate land lines of communication.

5. FUNCTIONS OF THE DEPARTMENT OF THE NAVY

a. The Department of the Navy is composed of naval, land, air, space, and cyberspace forces,
both combat and support, not otherwise assigned, to include those organic forces and capabilities
necessary to operate, and support the Navy and Marine Corps, the other Military Services, and
joint forces. The Navy and Marine Corps comprise the Nation’s principal maritime force. They
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employ the global reach, persistent presence through forward-stationed and rotationally-based
forces, and operational flexibility to secure the Nation from direct attack; secure strategic access
and retain global freedom of action; strengthen existing and emerging alliances and partnerships;
establish favorable security conditions; deter aggression and violence by state, non-state, and
individual actors and, should deterrence fail, prosecute the full range of military operations in
support of U.S. national interests.

b. The Functions of the Navy. In addition to the common military service functions listed in
paragraphs 2.a. through 2.n. of this enclosure, the Navy, within the Department of the Navy,
shall develop concepts, doctrine, tactics, techniques, and procedures and organize, train, equip,
and provide forces to perform the following specific functions:

(1) Conduct offensive and defensive operations associated with the maritime domain
including achieving and maintaining sea control, to include subsurface, surface, land, air, space,
and cyberspace.

(2) Provide power projection through sea-based global strike, to include nuclear and
conventional capabilities; interdiction and interception capabilities; maritime and/or littoral fires,
to include naval surface fires; and close air support for ground forces.

(3) Conduct ballistic missile defense.
(4) Conduct ocean, hydro, and river survey and reconstruction.
(5) Conduct riverine operations.

(6) Establish, maintain, and defend sea bases in support of naval, amphibious, land, air,
or other joint operations as directed.

(7) Provide naval expeditionary logistics to enhance the deployment, sustainment, and
redeployment of naval forces and other forces operating within the maritime domain, to include
joint sea bases, and provide sea transport for the Armed Forces other than that which is organic
to the individual Military Services, USSOCOM, and USCYBERCOM.

(8) Provide support for joint space operations to enhance naval operations, in
coordination with the other Military Services, Combatant Commands, and USG departments and
agencies.

(9) Conduct nuclear operations in support of strategic deterrence, to include providing
and maintaining nuclear surety and capabilities.

c. The Functions of the Marine Corps. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, and pursuant to section 8063 of Reference
(e), the Marine Corps, within the Department of the Navy, shall develop concepts, doctrine,
tactics, techniques, and procedures and organize, train, equip, and provide forces, normally
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employed as combined arms air ground task forces, to serve as an expeditionary force-in-
readiness, and perform the following specific functions:

(1) Seize and defend advanced naval bases or lodgments to facilitate subsequent joint
operations.

(2) Provide close air support for ground forces.

(3) Conduct land and air operations essential to the prosecution of a naval campaign or
as directed.

(4) Conduct complex expeditionary operations in the urban littorals and other
challenging environments.

(5) Conduct amphibious operations, including engagement, crisis response, and power
projection operations to assure access. The Marine Corps has primary responsibility for the
development of amphibious doctrine, tactics, techniques, and equipment.

(6) Conduct security and stability operations and assist with the initial establishment of a
military government pending transfer of this responsibility to other authority.

(7) Provide security detachments and units for service on armed vessels of the Navy,
provide protection of naval property at naval stations and bases, provide security at designated
U.S. embassies and consulates, and perform other such duties as the President or the Secretary of
Defense may direct. These additional duties may not detract from or interfere with the
operations for which the Marine Corps is primarily organized.

d. The Functions of the Coast Guard. The Coast Guard is a unique Military Service residing
within the Department of Homeland Security while simultaneously providing direct support to
the Department of Defense under its inherent authorities under References (e) and (h). In
addressing the Coast Guard when it is not operating in the [Department of the] Navy, this
issuance is descriptive in nature and does not purport to be either directive or regulatory. As
directed by the President, and in accordance with Memorandum of Agreement between the
Department of Defense and Department of Homeland Security on the use of Coast Guard
Capabilities and Resources in Support of the National Military Strategy (Reference (ab)), the
Department of the Navy shall coordinate with the Department of Homeland Security regarding
Coast Guard military functions in time of limited war or defense contingency, without transfer of
Coast Guard authority to the Secretary of the Navy. As directed, the Department of the Navy
will provide intelligence, logistical support, and specialized units to the Coast Guard, including
designated ships and aircraft, for overseas deployment required by naval component
commanders, maritime search and rescue, integrated port security, and coastal defense of the
United States. The Coast Guard shall maintain a state of readiness to function as a specialized
Military Service in the Department of the Navy in time of war or national emergency. If
specified in a declaration of war by Congress or if directed by the President, the Coast Guard
shall operate as a Military Service in the Department of the Navy, and shall continue to do so
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until the President transfers the Coast Guard back to the Department of Homeland Security by
Executive order pursuant to section 3 of Reference (h).

(1) The Coast Guard shall develop concepts, doctrine, tactics, techniques, and procedures
and organize, train, equip, and provide forces to perform the following specific functions when
providing direct or cooperative support to the Department of Defense:

(a) Conduct coastal sea control and maritime and air interception and interdiction
operations.

(b) Conduct maritime homeland security and counterterrorism operations.

(c) Provide for port operations, security, and defense.

(d) Provide maritime operational threat response.

(e) Conduct counter-illicit trafficking operations.

() Conduct military environmental response operations.

() Conduct theater security cooperation operations.

(h) Conduct search and rescue operations.

(1) Conduct ice operations.

(J) Provide for marine safety, including aids to navigation.

(2) The Coast Guard will coordinate with the Department of Defense, including the

Department, of the Navy to provide specialized Coast Guard units, or obtain Navy units,
including designated ships and aircraft, for deployment as requested by Military Service

component or joint commanders.

6. FUNCTIONS OF THE DEPARTMENT OF THE AIR FORCE

a. The Department of the Air Force is composed of air, space, and cyberspace forces, both
combat and support, not otherwise assigned. The Air Force and Space Force are the Nation’s
principal air and space forces, and are responsible for the preparation of forces necessary for the
effective prosecution of war. The Department of the Air Force shall organize, train, equip, and
provide air, space, and cyberspace forces for the conduct of prompt and sustained combat
operations, military engagement, and security cooperation in defense of the Nation, and to
support the other Military Services and joint forces. The Air Force and Space Force will provide
the Nation with global vigilance, global reach, and global power in the form of in-place, forward-
based, and expeditionary forces possessing the capacity to deter aggression and violence by state,
non-state, and individual actors to prevent conflict, and, should deterrence fail, prosecute the full
range of military operations in support of U.S. national interests.
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b. The Functions of the Air Force. In addition to the common military service functions
listed in paragraphs 2.a. through 2.n. of this enclosure, the Air Force, within the Department of
the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and organize,
train, equip, and provide forces to perform the following specific functions:

(1) Conduct nuclear operations in support of strategic deterrence, to include providing
and maintaining nuclear surety and capabilities.

(2) Conduct offensive and defensive operations, to include appropriate air and missile
defense, to gain and maintain air superiority, and air supremacy as required, to enable, the
conduct of operations by U.S. and allied land, sea, air, space, and special operations forces.

(3) Conduct global precision attack, to include strategic attack, interdiction, close air
support, and prompt global strike.

(4) Provide timely, global integrated intelligence, surveillance, and reconnaissance
capability and capacity from forward deployed locations and globally distributed centers to
support world-wide operations.

(5) Provide rapid global mobility to employ and sustain organic air and space forces and
other Military Service and USSOCOM forces, as directed, to include airlift forces for airborne
operations, air logistical support, tanker forces for in-flight refueling, and assets for aeromedical
evacuation.

(6) Provide agile combat support to enhance the air and space campaign and the
deployment, employment, sustainment, and redeployment of air and space forces and other
forces operating within the air and space domains, to include joint air and space bases, and for
the Armed Forces other than which is organic to the individual Military Services and
USSOCOM in coordination with the other Military Services, Combatant Commands, and USG
departments and agencies.

(7) Conduct global personnel recovery operations including theater-wide combat and
civil search and rescue, in coordination with the other Military Services, USJIFCOM,
USSOCOM, and DoD Components.

(8) Conduct global integrated command and control for air and space operations.

c. The Functions of the Space Force. In addition to the common military service functions
listed in Paragraphs 2.a. through 2.n. of this enclosure, the Space Force, within the Department
of the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and
organize, train, equip, and provide forces to perform the following specific functions:

(1) Provide freedom of operation for the United States in, from, and to space.

(2) Provide prompt and sustained space operations.
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(3) Protect the interests of the United States in space.

(4) Deter aggression in, from, and to space.

(5) Conduct space operations.
7. DEPARTMENT OF THE ARMY AND DEPARTMENT OF THE AIR FORCE: THE NGB.
The NGB is a joint activity of the Department of Defense. The NGB performs certain Military

Service-specific functions and unique functions on matters involving non-federalized National
Guard forces as set forth in Reference (i).
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

NAVY SEAL #1, er al.
Plaintiffs,
V.

JOSEPH R. BIDEN, in his official capacity as
President of the United States, ef al. Case No. 8:21-cv-02429-SDM-TGW

Defendants.

DECLARATION OF WILLIAM M. JURNEY
I, William M. Jurney, hereby state and declare as follows:

1. [ am a Lieutenant General in the United States Marine Corps (USMC), currently
assigned as the Commanding General, IT Marine Expeditionary Force (II MEF). I make this
declaration in my official capacity, based upon my personal knowledge and upon information
that has been provided to me in the course of my official duties.

2. I have been assigned to my current position since July 2021. Prior to my current
assignment, I served as the Commanding General, Marine Air Ground Task Force Training
Command and Marine Corps Air Ground Combat Center from 2020-2021.

- 3 My Marine Corps career began in 1987 as an infantryman. In 1988, [ was
commissioned through the Enlisted Commissioning Program. From 1989-1992, I served as a
Rifle Platoon Commander and Company Executive Officer in 2d Battalion, 4th Marines,

participating with the 22nd Marine Expeditionary Unit (MEU) in support of Operation Sharp

A331



Page: 334 of 340

Date Filed: 03/03/2022

USCAL11 Case: 22-10645

Case 8:21-cv-02429-SDM-TGW Document 118-7 Filed 02/28/22 Page 3 of 9 PagelD 8034

Edge in the U.S. Embassy, Monrovia, Liberia, and deploying in support of Operations Desert
Shield and Desert Storm.

(a) Other operational assignments [ have had include Rifle Company Commander
and Battalion Operations Officer with 3d Battation, 8th Marines (1996-2000). While serving as
the Operations Officer for Battalion Landing Team 3/8, I deployed with the 26th MEU which
provided security to refugee camps in Albania (Joint Task Force Shining Hope) and conducted
peace support operations in Kosovo (Joint Guardian). From 2004-2007, I served as the
Commanding Officer of Ist Battalion, 6th Marines, deploying the battalion twice in support of
Operation Iraqi Freedom to the cities of Fallujah and Ramadi. In 2011, I assumed command of
2d Marine Regiment until I deployed in 2013 to Afghanistan for duty as the Executive Officer to
the Commander, International Security Assistance Force (ISAF).

(b) My service outside the Fleet Marine Forces (FMF) includes: Company
Commander and Assistant Director of Drill Instructor School at Marine Corps Recruit Depot,
Parris Island, South Carolina (1992-1995); Commanding Officer, Recruiting Station Baltimore,
Maryland (2001-2004); and Chief of Plans, U.S. Joint Forces Command, Norfolk, Virginia
(2009-2011).

(c) My General Officer assignments include: Deputy Director for Joint Training,
Joint Staff J7 (2014-2016}, Commanding General, Marine Corps Recruit Depot San Diego and
the Western Recruiting Region (2016-2018); Commanding General, 3d Marine Division,
Okinawa, Japan (2018-2020); and Commanding General, Marine Air Ground Task Force
Training Command and the Marine Corps Air Ground Combat Center (2020-2021).

(d) My professional military education includes The Basic School Course,

Infantry Officers Course, Amphibious Warfare School, Marine Corps Command and Staff
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College, and the Naval War College. I earned master’s degrees in Military Studies, and in
National Security and Strategic Studies.
Preliminary Statement
4. [ have reviewed the preliminary injunction order issued by this Court on February
18, 2022. The Court’s broad injunction will cause immediate harm to the Marine Corps because
it directly interferes with the Il MEF’s (one of three Marine Expeditionary Forces) ability to
carry out its assigned missions, in service to the American people and our national security. As

described in more detail below, the Court’s injunction will cause immediate and irreparable harm

to the Marine Corps.
Command Slating
5. Plaintiff Lieutenant Colonel 2 is a Lieutenant Colonel (“LtCol”) on active duty in

the Marine Corps and assigned to Marine Forces Special Operations Command (“MARSOC”)
located aboard Marine Corps Base, Camp Lejeune, North Carolina. LtCol 2 is a logistics officer
and has been selected for command of a Combat Logistics Battalion (CLB). LtCol 2 is currently
slated to take command in the fall of 2022. The Court’s injunction, which prevents the Marine
Corps from removing LtCol 2’s command selection, will have immediate and irreparable effects
on the training pipeline and slating process for prospective commanders.

6. It is imperative that a CLB commander be worldwide deployable and ready to
lead Marines at all times. LtCol 2 is currently not worldwide deployable. A CLB primarily
deploys as part of a MEU. However, CLBs can also be called upon to deploy independently
outside of their normal MEU rotation. For instance, in the spring of 2021, CLB 22 deployed to
Philadelphia, Pennsylvania, in support of the DOD’s federal vaccine response operations

separately from the MEU that it usually supports. Following the withdrawal from Afghanistan in
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the summer of 2021, a CLB was deployed to Quantico, Virginia, in support of Operation Allies
Welcome.

7 A Marine’s selection for command happens very early in the assignment process,
long before they will assume command, so they have ttme to meet the rigorous requirements of
preparing to serve in battalion command. One of the key factors weighed by the Command
Selection board is physical fitness. From the time an officer takes command of an operational
unit they must be capable of deploying worldwide. In addition to being medically ready and at
peak physical fitness they must attend numerous training courses. The following training is
generally required before a battalion commander takes command: Cornerstone Course (two
weeks in length offered 2-3 times per year); Senior Officer’s Legal Course (three days in length
offered several times per year); Logistics Commanders Course (three days in length offered one
time per year); Amphibious Warfare Staff Planning (two weeks in length). Additionally, a CLB
commander will be expected to conduct numerous ship visits and short underways on Navy ships
as an exercise evaluator. When a command-screened LtCol is removed from the command slate,
Headquarters Marine Corps must either identify another officer who was selected as an alternate
for command or make the decision to re-slate the command during the next command screening
board, which only occurs one time per year in the month of July. For these reasons, it is
imperative that the Marine Corps knows as early as possible if a Marine officer selected for
command will be unable or unwilling to serve in the command for which he or she was selected.

Marine Expeditionary Units
8. A MEU is a standing Marine Air-Ground Task Force (MAGTF) composed of an

Aviation Combat Element (ACE), Ground Combat Element (GCE), and a Logistics Combat
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Element (LCE).! The MEU is commanded by a Colonel. Each of the subordinate elements are
commanded by a LtCol. The MEU is unique in that it deploys onboard three Navy ships of an
Amphibious Ready Group (ARG). Together the ARG/MEU team is a highly mobile, versatile,
and self-contained crisis response force.

9. A MEU must have a CLB commander who is able to fully participate in a deployment
by disembarking the ARG. A CLB commander who is not vaccinated may not be able to enter a
foreign country if there are vaccination requirements which he or she cannot meet, and thus may
not be able to disembark. A CLB commander cannot be effective without leaving the ship,
which is a certain requirement on deployment. For instance, the ARG/MEU is often tasked by
combatant commanders to conduct disaggregated operations. Disaggregated operations require
elements of the ARG/MEU to function separately and independently. One ship may conduct
security cooperation exercises in Israel, while another ship is conducting counter-piracy
operations off the Horn of Africa. The CLB commander rarely deploys on the same ships as the
MEU CO. As aresult, CLB commanders are often the senior Marine in their operating area
during disaggregated operations. MEU commanders rely on CLB commanders to exercise
command and control in the absence of the MEU CQ, If LtCol 2 was deployed but unable to
disembark because of her vaccination status, the ARG/MEU’s ability to conduct effective
disaggregated operations would unquestionably be hindered. The ship with the CLB commander
as the senior Marine could never be tasked to operate independently of the ARG/MEU. The

MEU CO would now have an additional consideration of accepting the risk of having less

I The Mission of a MEU is “Provide a forward-deployed, flexible sea-based MAGTF capable of conducting
amphibious operations, crisis response, and limited contingency operations, to include enabling the introduction of

follow-on forces and designated special operations, in order to support the theater requirements of the Geographic
Combatant Commander. Marine Corps Order (MCO) 3120013

5
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leadership in country or jostling other senior officers to fill the position. That would be an
unreasonable burden to place on any ARG/MEU team, particularly one forward deployed.

10. An additional risk of deploying an unvaccinated Marine in a command position is the
increased risk that he or she would fall seriously ill before or during the deployment,
necessitating a change of command at an inopportune moment in the deployment/work-up cycle.
Prior to deployment a MEU undergoes an approximately 26 week Pre-deployment Training
Program (PTP)’. The PTP is a focused training program that incrementally builds the core
Mission Essential Task capabilities of the MEU Command Element (CE) and its three Major
Subordinate Elements (MSE). It also focuses on developing the critical relationship between the
Marines and the Navy. The PTP has three cornerstones: (1) integration and interoperability of
the ARG/MEU team as often as feasible; (2) stabilization of personnel and equipment with
sufficient time to train; and (3) standardization of doctrine, organization, and training. All three
of those cornerstones would be undermined by removing the CLB commander at any point
during the PTP or deployment.

11. The MEU cannot meet any of its Mission Essential Tasks without the full
cooperation and assistance of the ARG. A MEU would irreparably damage the working
relationship with the ARG if it refused to follow the orders of a ship’s Captain. As demonstrated
by Admiral Lescher, Vice Chief of Naval Operations, vaccinations have proved essential in
keeping personnel embarked on Naval shipping safe.” If the Marine Corps is prevented from

reassigning LtCol 2, she will have to be permitted onboard a Navy vessel which requires each

2 MCO 3502.3C establishes USMC training policy and guidance for reading MEU force, and serves as the primary
reference for general matters pertaining to the MEU PTP, Enclosure 5 is specific to the LCE.
3 See VCNO Declaraticn of 19 January 2022, in Northern District of Texas, Case No. 4:21-CV-01236-0

6
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sailor and Marine embarked to be vaccinated. Requiring the ship’s commander to embark an
unvaccinated Marine undermines the commander’s authority.

12. Qur operating forces are the heart of the Marine Corps. The MEU comprises our
forward presence, crisis response, and fighting power that the Marine Corps makes available to
our combatant commanders worldwide. The MEU is specifically organized to be capable of
responding rapidly to a broad range of crises and conflict situations. They are the “first on the
scene” and provide a wide range of capabilities including non-combatant evacuation, clandestine
recovery, maritime interdictions, tactical recovery of aircraft or personnel, humanitarian and
civic actions, and other military operations. The mission of the CLB is to provide the MEU with
mission-essential combat service support to ensure readiness, sustainment, and mission
capability are achieved and maintained. These capabilities include an engineer platoon,
explosive ordinance disposal, a landing support platoon, health services support platoon, motor
transportation platoon, supply platoon, and a distribution liaison cell.

13.  The Marine Corps is currently in the untenable position of having a LtCol, who
will not be worldwide deployable, slated to serve as the commanding officer of a command that
must be worldwide deployable. As the commanding officer of a CLB, LtCol 2 will be
accountable for all that her command does or fails to do. LtCol 2 is solely responsible for
ensuring the success of the CLB. Requiring this of LtCol 2, when she may not be able to deploy
with her unit or enter a specific country with her unit, is antithetical to her ability to command.

14.  LtCol 2 will also be responsible for setting the policies and standards within her
command. LtCol 2's failure to follow the lawful policies and standards of her superiors
undermines her ability to require her subordinates to follow her policies and standards.

Ultimately, a commander who cannot follow lawful orders loses the moral authority to require
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others to follow their own lawful orders. Further, LtCol 2 will be mandated by current
regulations to convene administrative separation cases for all Covid-19 vaccine refusal cases.
Her own refusal to be vaccinated undermines her ability to fairly implement that process.

L5.  Potential exposure to COVID-19 can have a significant impact on the operations
of [l MEF forces aboard Camp Lejeune and deployed worldwide. Qur force must be capable of
projecting offensive combat ashore while sustaining itself in combat without external assistance
for a period of 60 days. Additionally, II MEF forces are capable of providing Joint Force
Commanders with capabilities to conduct: Humanitarian support and natural disaster relief
operations, rapid crisis response, ability to operate independent of established airfields, basing
agreements, and over-flight rights, ability to train with allied forces as part of a threat
engagement plan, and to provide a forward deployed and credible deterrent force (ex. A Marine
Expeditionary Unit). Currently, [I MEF has approximately 3,600 personnel deployed in support
of Geographic Combatant Commander requirements worldwide in U.S. Northern Command,
U.S. Pacific Command, and U.S. European Command. Another 2,000 are deployed across the
United States conducting training to either sustain readiness or prepare for upcoming
deployments. COVID-19 vaccinations ensure our ability to sustainment and rapidly deploy a
ready force.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct. Executed this 28th day of February 2022.

2

W, URNE
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