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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

 
NAVY SEAL # 1, et al., 
 

Plaintiffs,  
 

v.  
 

JOSEPH R. BIDEN, JR., in his official 
capacity as President of the United States, et al., 
 

Defendants. 

  
 
 

Case No. 8:21-cv-02429-SDM-TGW 
 
 
 
         

 
 

 
 
 

   
DEFENDANTS’ EMERGENCY MOTION FOR STAY PENDING APPEAL 

AND FOR IMMEDIATE ADMINISTRATIVE STAY 
 

Defendants respectfully request a stay pending appeal of this Court’s February 

18, 2022, Preliminary Injunction and Order (“Order”) ECF No. 111, which granted 

Plaintiffs’ motion for a preliminary injunction.  The Court’s Order prevents the Navy 

and Marine Corps from removing an officer from ─ and requires the Marine Corps to 

place an officer in ─ commanding officer billets who the military has deemed unfit for 

command.  Moreover, the Order prohibits the military from requiring these service 

members to receive the COVID-19 vaccine at all, even as a condition of deployment 

and assignment to command an operational unit.  The Order is an extraordinary 

intrusion upon the inner workings of the military that presents a direct and imminent 

threat to national security during a global military crisis, and it indefinitely sidelines a 

Navy warship.  Because a stay of the Court’s Order is of the utmost urgency, 

Defendants also seek an immediate administrative stay of that Order while the Court 
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considers Defendants’ stay motion, and to allow the Eleventh Circuit time to consider 

an emergency stay motion if this Court does not issue one.   

Defendants respectfully request a ruling on the administrative stay by the end 

of the day March 2, 2022.  After that date, if relief has not been granted, Defendants 

will seek relief from the U.S. Court of Appeals for the Eleventh Circuit. 

ARGUMENT 

The factors governing a request for a stay pending appeal are “(1) whether the 

stay applicant has made a strong showing that he is likely to succeed on the merits; (2) 

whether the applicant will be irreparably injured absent a stay; (3) whether issuance of 

the stay will substantially injure the other parties interested in the proceedings; and (4) 

where the public interest lies.”  Nken v. Holder, 556 U.S. 418, 426 (2009) (quoting Hilton 

v. Braunskill, 481 U.S. 770, 776 (1987)).  “[W]here the government is the party 

opposing the preliminary injunction, its interest and harm merge with the public 

interest.”  Swain v. Junior, 958 F.3d 1081, 1091 (11th Cir. 2020). 

While “[l]ikelihood of success [is] a prerequisite in the usual case[, . . . ] it is not 

an invariable requirement.”  Ruiz v. Estelle, 666 F.2d 854, 857 (5th Cir. 1982).  Rather, 

a motion can still be “granted upon a lesser showing of a substantial case on the merits 

when the balance of the equities . . . weighs heavily in favor of granting the stay.”  

LabMD, Inc. v. Fed. Trade Comm’n, 678 F. App’x 816, 819 (11th Cir. 2016); see also 

Schiavo ex rel. Schindler v. Schiavo, 403 F.3d 1223, 1232 (11th Cir. 2005) (“Where the 

‘balance of the equities weighs heavily in favor of granting the [injunction],’ the 

movant need only show a ‘substantial case on the merits.’”).  Moreover, the loss of 
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discretion vested under the Constitution and federal law to determine assignment and 

resource decisions is per se irreparable harm.  See Swain v. Junior, 958 F.3d 1081, 1090 

(11th Cir. 2020). 

I. The Preliminary Injunction Exceeds the Court’s Authority.  

The “Constitution vests ‘[t]he complex, subtle, and professional decisions as to 

the composition, training, equipping, and control of a military force’ exclusively in the 

legislative and executive branches,” Kreis v. Sec'y of Air Force, 866 F.2d 1508, 1511, 

(D.C. Cir. 1989) (quoting Gilligan v. Morgan, 413 U.S. 1, 10 (1973)).  It is “difficult to 

think of a clearer example of the type of governmental action that was intended by the 

Constitution to be left to the political branches directly responsible—as the Judicial 

Branch is not—to the electoral process,” Gilligan, 413 U.S. at 10.  Accordingly, courts 

have consistently held that decisions as to who is placed in command of our troops are 

beyond the judiciary’s competence and constitutionally entrusted to the military and 

political branches.  See, e.g., Orloff v. Willoughby, 345 U.S. 83, 93–94 (1953); Speigner v. 

Alexander, 248 F.3d 1292, 1298 (11th Cir. 2001) (“To dictate to the military which 

officers should be considered competent would be to interfere in just the way 

that Feres and its progeny preclude.”); Antonellis v. United States, 723 F.3d 1328, 1336 

(Fed. Cir. 2013) (“Courts are in no position to determine the ‘best qualified Officer’ or 

the ‘best match’ for a particular billet”); Bryant v. Gates, 532 F.3d 888, 899 (D.C. Cir. 

2008) (Kavanaugh, J., concurring) (“[T]he Supreme Court has indicated” that 

“military decisions and assessments of morale, discipline, and unit cohesion . . . are 
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well beyond the competence of judges.”).  For that reason, courts routinely find 

challenges to military assignment decisions to be non-justiciable even when they 

involve a constitutional challenge.  See, e.g., Harkness v. Sec’y of Navy, 858 F.3d 437, 

443–45 (6th Cir. 2017) (collecting cases).  Here, the Court’s order enjoins any 

“enforcement” of the vaccine mandate with respect to these two individuals and any 

related adverse action.  By ordering that these two Plaintiffs be kept in command (in 

the case of Navy Commander) or be placed in command (in the case of Lieutenant 

Colonel 2), the Court improperly took control of the Navy’s and the Marine Corps’ 

command assignments, stepping beyond its constitutional limits and improperly 

stepping into the role of those officers entrusted to run the military.   

Moreover, this Court’s Order is broad enough to prevent the military from 

imposing discipline or convening a court martial with respect to either Plaintiff, even 

for potential violations of the Uniform Code of Military Justice, and is therefore 

contrary to longstanding principles of comity for coordinate judicial systems.  See 

Schlesinger v. Councilman, 420 U.S. 738, 756-57 (1975); see also Ex. 1 (Email from 

Plaintiffs’ Counsel) (threatening contempt motion if any disciplinary action is taken 

with respect to misconduct identified at the hearing).  

II. Defendants Are Likely To Prevail On The Merits Of Their Appeal and, at 
the Least, Present a Substantial Case on the Merits. 

 
The Court need not determine that its prior decision was in error in order to 

grant a stay of its preliminary injunction pending appeal.  While Defendants 

respectfully submit that they are also likely to prevail on the merits of their appeal, the 

Case 8:21-cv-02429-SDM-TGW   Document 118   Filed 02/28/22   Page 4 of 18 PageID 7952



5 
 

Court need only determine that Defendants have, at a minimum, presented a 

substantial question on the merits.  See Schiavo, 403 F.3d at 1232.  In addition to its 

jurisdictional arguments, Defendants have presented a substantial case on the merits 

in response to Plaintiffs’ claims under RFRA and the First Amendment.  

As an initial matter, Defendants have presented a substantial case that the Court 

erred in substituting its “own evaluation of evidence for a reasonable evaluation” by 

the military regarding the necessity of full COVID-19 vaccination among service 

members.  Rostker v. Goldberg, 453 U.S. 57, 68 (1981).  The Court overstepped its 

expertise by, for example, ruling on the “comparative effectiveness” of vaccines vis-à-

vis so-called natural immunity in maintaining a ready military force,  

Order, at 37 n.10, by discounting the effect of refusers on good order and discipline in 

the military, id. at 43, by not addressing the specific declarations regarding the 

compelling interest in vaccinating these officers, ECF. Nos. 74-11, 74-12, and by 

second-guessing the scientific and military evidence that vaccination is the most 

effective means to protect the health and safety of the force, see, e.g., ECF Nos. 66-4 

through 66-7; ECF Nos. 74-3 through 74-9.  See, e.g., Trump v. Hawaii, 138 S. Ct. 2392, 

2421-22 (2018) (declining in matters of national security to “substitute” the Court’s 

own “predictive judgments,” or its own “evaluation of the underlying facts,” for those 

of the President); Goldman v. Weinberger, 475 U.S. 503, 507 (1986); Winter v. Nat. Res. 

Def. Council, Inc., 555 U.S. 7, 9 (2008).  The Services have determined that vaccination 

is the most effective means of mitigating the risk to their missions, units, and personnel 

from COVID-19, and even if the Court views this risk is “marginal,” the assessment 
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of such operational risks is the specific purview of the military and not the judiciary.  

Goldman, 475 U.S. at 512 (Stevens, J. concurring) (“Because professionals in the 

military service attach great importance to that plausible interest, it is one that we must 

recognize as legitimate and rational even though personal experience or admiration 

for the performance of the ‘rag-tag band of soldiers’ that won us our freedom in the 

Revolutionary War might persuade us that the Government has exaggerated the 

importance of that interest.”).  

Moreover, Defendants are likely to prevail on their (easily substantial) argument 

that the military has a compelling interest in mitigating the impact of COVID-19 on 

its missions, units, and personnel, and that vaccination of these particular service 

members is the least restrictive means to advance that interest.  For example, the 

Court’s conclusion that the record “strongly illustrates that the military fails to afford 

an applicant an actual ‘case-by-case’ assessment as required by RFRA,” Order at 44, 

is contradicted by substantial arguments presented by Defendants.  The Court’s 

findings rely on similarities between the final letters received by Navy Commander 

and Lieutenant Colonel 2 and other similarly situated individuals, Order at 37–44, and 

ignores the fact that there are substantial concerns about unvaccinated individuals that 

apply broadly, such as their inability to deploy worldwide, and the increased danger 

from COVID-19 on board ships.  The Court also failed to consider the individual-

specific analysis in the letters, as well as the voluminous records filed under seal that 

provide additional descriptions of each individual’s role, their responsibilities, the 

requirements for deployment, and the specific descriptions of how less restrictive 
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means are not available for those particular individuals, including because of the 

requirements of foreign countries. See ECF Nos. 81, 87, 90, and 103.   

The Court’s conclusion also runs contrary to declarations provided by the two 

high-ranking military officers who decided Navy Commander’s and Lieutenant 

Colonel 2’s appeals.  Admiral Michael M. Gilday, the highest-ranking uniformed 

officer in the Navy and a member of the Joint Chiefs of Staff, personally decided to 

deny Navy Commander’s appeal.  Ex. 3, Gilday Decl. ¶¶ 1-2, 10; ECF No. 66-2.  He 

explained that he “carefully review[s] each appeal, to include the service member's 

initial request and appeal, all enclosed matters submitted by the service member, 

command endorsement, and the requester’s specific duties.”  Id. ¶ 2; see ECF No. 66-

2.  General Eric M. Smith, the second-highest ranking uniformed officer in the Marine 

Corps, explained that he “personally consider[s] every appeal” including the 

requester’s submissions, “the command endorsements, the recommendation of the 

Religious Accommodation Review Board (RARB), the input of the Director [of] 

Health Services, . . . and the nature of the requester's current duties, living conditions, 

deployment status and a variety of other information specific to the individual 

requester.”  Ex. 4, Smith Decl. ¶ 2; id. ¶ 11 (explaining consideration of details specific 

to Lieutenant Colonel 2, including requirements of foreign countries that would apply 

to her); ECF No. 66-3.   

 The Court may disagree with the readiness conclusions of these declarants, but 

senior military leaders, exercising their professional military judgment, have 

determined that “[i]mmunizations are a vital component of individual and unit 
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medical readiness, as Marines operate in environments and under conditions that 

increase their exposure and susceptibility to illness,” especially when deployed.  Smith 

Decl. ¶ 8; id. ¶ 10 (explaining that every Marine must be deployable).  For the Navy, 

“[s]pecific duty assignments and the requirement for Sailors to be immediately 

available to deploy in the event of military exigencies will result in less restrictive 

means not being feasible in many circumstances.”  Gilday Decl. ¶¶ 6-8.  As explained 

above, the reasons for requiring vaccination are compelling—unvaccinated service 

members are at heightened risk of contracting and spreading COVID-19, and the 

consequences of infection in even one deployed service member are severe.  See supra 

5-7; see also Gilday Decl.¶ 7.1  At the very least, the military has clearly substantial 

arguments in support of its position on the merits, warranting a stay pending appeal.  

The military has also presented a compelling case that there are no less 

restrictive means available to protect the force, because measures like masking, social 

distancing, and teleworking are unavailable or ineffective or need to be layered with 

vaccination to achieve mitigation in the context of deployable units.  There is copious 

evidence in the record that vaccination is most effective means of protecting the health 

 
1 The Court relied in part on individual Plaintiffs’ testimony that they personally had previously 
conducted some successful missions during the pandemic.  See, e.g., Order, at 10.  Plaintiffs’ assessment 
of military readiness is, of course, “quite beside the point.” See Goldman, 475 U.S. at 509 (dismissing 
“expert testimony” from military official); Rostker, 453 U.S. at 63 (similar); Trump, 138 S. Ct. at 2421-
22 (giving no weight to the views of former military officials).  But even if Plaintiffs’ testimony had 
some relevance, the Government does not need to prove a 100% failure rate of all missions in the face 
of COVID-19.  Defendants have submitted copious evidence that maintaining both these particular 
Plaintiffs and unvaccinated service members in general undermines military readiness.  And Plaintiffs’ 
own testimony supports a conclusion that COVID-19 adversely impacted Plaintiffs’ military missions.  
See Ex. 5, Decl. of Vice Admiral Daniel Dwyer ¶ 15 n.5 (explaining that types of COVID response 
measures described by Navy Commander in his testimony affect the Navy broadly). 
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and safety of service members in general, and these individuals in particular (and thus, 

the readiness of the force).  See generally Declaration of Admiral William Lescher, ECF 

No. 66-4; Declaration of Joon Yun, ECF No. 74-9; Declaration of Col. Tonya Rans, 

ECF No. 74-4.  Admiral Daryl Caudle, Commander of the United States Fleet Force 

Command and third-ranking admiral in the Navy, further explains that “[i]n the 

confined and enclosed working environments in which Navy personnel perform their 

duties, the COVID- 19 vaccination in addition to other mitigation measures is the best 

way to keep the Navy underway and deployed and prevent the COVID-19 virus from 

interfering with mission accomplishment.”  Ex. 1, Decl. of Adm. Daryl Caudle ¶ 2.2  

And the Navy and Marine Corps made a particularized finding based on the individual 

records and working situation of these particular Plaintiffs that no less restrictive 

means are available.  See ECF Nos. 66-2, 66-3, 66-11, 74-11, 74-12; Gilday Decl. ¶¶ 2, 

9; Smith Decl. ¶¶ 10-11. 

Accordingly, Defendants have presented a detailed and substantial case that 

Plaintiffs’ claims are unlikely to succeed on the merits.   

III. An Order Enjoining the Navy and Marines from Making Assignment And 
Reassignment Decisions Would Inflict Irreparable Damage On The Navy 
And The Public Interest, and the Balance of Interests Favors a Stay.  

The Court’s preliminary injunction will cause irreparable harm to the military 

and the public in at least two ways: first, it will keep unvaccinated individuals in places 

where they and their units are at risk and thus degrade the overall readiness of the 

 
2 This declaration was prepared in connection with other litigation and is submitted here because it 
addresses many of the considerations for granting a stay pending appeal in this case as well. 
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units; and it will undermine good order and discipline.  See generally Ex. 5, Declaration 

of Vice Admiral Daniel Dwyer; Ex. 6, Declaration of Lieutenant General William 

Jurney.  In contrast, staying the order will result in Plaintiffs being reassigned to non-

command roles.  If the military initiates separation proceedings against Plaintiffs, 

those proceedings will take place over many months, during which time Plaintiffs will 

not have to undergo vaccination and will have further opportunity to make their case 

for being retained in their respective Services.  The threat to military readiness and 

national security outweighs the impact on these Plaintiffs of additional military 

proceedings, while an appeal is pending in this matter.  See, e.g., Councilman, 420 U.S. 

at 758. 

A. The Order Creates an Unacceptable Risk to the Force. 

The Order causes irreparable harm because these unvaccinated individuals 

place themselves and their units at higher risk of illness, hospitalization and death, and 

thus create a greater risk of mission failure.  See Lescher Decl. ¶¶ 2, 11-13; Declaration 

of Joon Yun ¶ 5, ECF No. 74-10; Rans Decl. ¶¶ 14-30, ECF No. 74-4.  As Admiral 

Lescher explained, “[u]nvaccinated or partially vaccinated service members are at 

higher risk to contract COVID-19, and to develop severe symptoms requiring 

hospitalizations that remove them from their units and impact mission execution.”  

Lescher Decl. ¶ 2.  The Navy’s highest leaders have therefore made the judgment that 

“[f]ully vaccinated naval forces are required to ensure readiness to carry out Navy 

missions throughout the world and, if required, to engage in combat operations.”  Id.; 

see id. ¶ 11.  And in particular, “[r]estriction of the Navy’s ability to reassign 
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unvaccinated personnel in order to mitigate COVID-19 related risks to units preparing 

to deploy, or that are deployed, will cause direct and immediate impact to mission 

execution,” as well as to “[t]he health, readiness, and mission execution of broader 

conventional Navy units and personnel who support these personnel.”  Id. ¶ 2.  

Admiral Caudle concurs, explaining that “serious illness resulting from the COVID-

19 virus remains a threat to the unvaccinated and, therefore, the mission if 

unvaccinated Sailors remain in deployable units,” and “fully vaccinated units 

withstand COVID outbreaks with significantly less impact to the mission.”  Caudle 

Decl. ¶¶ 14-16. 

Accordingly, the Navy has determined that having an unvaccinated 

commander of a destroyer poses an unacceptable risk to the mission.  See ECF Nos. 

66-2; Dwyer Decl. ¶¶ 15-16 (describing risks Commander poses to destroyer, including 

potential for incapacitation of Commander, potential need for medical evacuations, 

quarantine requirements); Gilday Decl. ¶ 7 (describing risks posed by unvaccinated 

personnel in general, including dangers of mission failure, medical evacuation, and 

the sensitivity of foreign host country requirements); 1st Brandon Decl. ¶¶ 12-13 

(describing risks Commander poses to a destroyer).3  Admiral Dwyer elaborates that 

the risks of an unvaccinated Commander “reverberate throughout the force” because 

 
3  These declarations emphasize that COVID-19 is particularly likely to spread aboard a destroyer in 
light of close quarters and congregate living situations.  See, e.g., Gilday Decl. ¶¶ 7-8; 1st Brandon Decl. 
¶ 12.  In case a visual aid is helpful, this url includes a photo of sleeping berths in a guided missile 
destroyer:  https://www.dvidshub.net/image/5285051/us-sailor-checks-deck-berthing-during-gq-
drill-aboard-uss-spruance. 
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“complex operational plans are impacted when ships are unavailable to deploy as 

planned or when a ship is taken off mission for reasons such as a COVID-19 outbreak.”  

Dwyer Decl. ¶ 16.  Vaccination status also affects “pre-deployment quarantine 

requirements” and “port entry requirements,” and in the event of an outbreak, “the 

unavailability of a vessel can have negative implications at the strategic level by 

removing U.S. naval presence from key areas.”  Id.   

Similarly, the Marine Corps has determined that Lieutenant Colonel 2 poses an 

unacceptable risk to her unit.  See ECF No. 66-3; Jurney Decl. ¶¶ 9-11; Smith Decl. 

¶¶ 10-11 (describing how concerns about unvaccinated Marines in general apply to 

Lieutenant Colonel 2); Thompson Decl. ¶¶ 8-9 (describing risks an unvaccinated 

battalion commander will pose to the Marine unit).  As explained by Lieutenant 

General Jurney, “it is imperative that a CLB commander be worldwide deployable 

and ready to lead Marines at all times.”  Jurney Decl. ¶ 6; see also Tr. 190:24 –191:4; 

191:19 –22 (agreeing that Marines deploy into inhospitable environments).     

The “fundamental goal” of the Marine Corps “is the maintenance of a force 

that is ready, responsive, and capable of fighting whenever and wherever called upon,” 

which requires the Corps “to maintain a high degree of readiness to deploy 

responsively, engage quickly, and sustain itself in combat for whatever period is 

required.”  Decl. of Col. Eric N. Thompson ¶ 4, ECF No. 74-11.  As a result, “every 

Marine is a rifleman,” Smith Decl. ¶ 10, and Marine Expeditionary Units in particular 

are organized and equipped to be “capable of responding rapidly to a broad range of 

crises and conflict situations.”  Jurney Decl. ¶ 12.  As an unvaccinated officer whose 
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exemption request was denied, Lieutenant Colonel 2 cannot meet those standards and 

should be unable to deploy with the Combat Logistics Battalion of the Marine 

Expeditionary Unit to which she is assigned.  Jurney Decl. ¶¶ 6, 9-13; Thompson Decl. 

¶¶ 7-10.  She is at increased risk of infection, severe illness and death, and she would 

be unable to disembark with her battalion in many countries, which would undermine 

operations.  Jurney Decl. ¶¶ 9-10. 4  For example, if she were to fall “seriously ill before 

or during the deployment,” the loss of a battalion commander would “necessitat[e] a 

change of command at an inopportune moment” and compromise the effectiveness of 

the unit.  Id. ¶ 10.  For another example, the commands within the MEU are often 

tasked for disaggregated or independent operations, and her unit would be unable to 

do so and would hinder the effectiveness of the unit.  Id.  ¶ 9; Thompson Decl. ¶¶ 9-10 

(explaining need for commander to disembark); Smith Decl. ¶ 11; Tr. 191:23-25 

(agreeing that commander needs to deploy). The record reflects that a battalion 

commander needs to deploy with her unit, but Lieutenant Colonel 2’s deployment and 

effectiveness will be limited by COVID-19 mitigation measures imposed by foreign 

countries, as well as by DoD, to protect the force.5   

 
4 Even when not deployed, she is regularly interacting with “at least 20, 30 people a day.”  Tr. 188:1–
6, and being unvaccinated poses an increased risk to herself and to those around her.  See supra pp. 5-
7; ECF No. 74-11; Smith Decl. ¶¶ 8, 11; Jurney Decl. ¶ 10. 
5 Although Lieutenant Colonel 2’s unit is not expected to deploy until the fall of 2022, it is necessary 
to select, train and prepare a battalion commander now.  Battalion commanders are selected months 
ahead of any deployment to permit time for adequate training and preparation.  Jurney Decl. ¶¶ 5, 7.   
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Senior military officers have thus determined that these particular unvaccinated 

service members pose an unacceptable risk and degrade the readiness of their units.  

Even if the Court ultimately disagrees, it should not enjoin the exercise of that 

quintessential military judgment as a preliminary matter. 

B. The Order Undermines Good Order and Discipline. 

  The Court’s order will also undermine military good order and discipline and 

cause irreparable harm to the military’s effectiveness (and potentially, our nation’s 

security) by forcing the military to keep or to place persons who the military finds unfit 

to lead in command positions.  Speigner, 248 F.3d at 1297 (“[C]ourts should not 

interfere with military discipline and management.”) (quoting Meister v. Texas Adjutant 

Gen. Dep’t, 233 F.3d 332 (5th Cir. 2002).  As Admiral Caudle explained, the life and 

death work of the military demands obedience to lawful orders.  Caudle Decl. ¶¶ 14, 

17.  As the Supreme Court has explained, “[t]he inescapable demands of military 

discipline and obedience to orders cannot be taught on battlefields; the habit of 

immediate compliance with military procedures and orders must be virtually reflex 

with no time for debate or reflection.”  Chappell v. Wallace, 462 U.S. 296, 300 (1983).  

“Our success, our national security, and the safety of our people depends on instinctive 

compliance with orders, and unless an order is ‘patently illegal,’ the Sailor should 

robustly follow the order.”  Caudle Decl. ¶ 14.  Admiral Dwyer confirms that 

insubordination like that here “is corrosive to good order and discipline, and ultimately 

degrades mission effectiveness and the ability of the strike group to perform its mission 

in the interest of U.S. national security.”  Dwyer Decl. ¶ 14.     
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The Order allows two officers who have refused a lawful order to continue to 

serve in assignments over the Navy’s objection.  As explained by Admiral Dwyer, 

“enjoining the service from taking ‘any adverse action’ with respect to Plaintiff Navy 

Commander, creates a manifest good order and discipline concern because it shields 

Navy Commander from the responsibility and accountability upon which his 

command authority rests, and leaves him in charge of enforcing policies from which 

he is immunized.”  Dwyer Decl ¶ 17; 1st Brandon Decl. ¶¶ 11, 15 (explaining that the 

lack of uniformity and disparate treatment necessitated by” the Order “significantly 

corrodes good order and discipline beyond this officer’s destroyer”).   

With respect to Navy Commander, the Navy has lost confidence in his ability 

to lead and will not deploy the warship with him in command.  Dwyer Decl. ¶¶ 14, 

17; First Decl. of Frank Brandon ¶ 6, ECF No. 74-12.  The record shows that he 

disobeyed an order that he is also expected to enforce, Dwyer Decl. ¶¶ 13-14; 1st 

Brandon Decl. ¶ 15, and that he further compromised his trustworthiness by 

misleading his commander regarding taking leave out of the area, Second Decl. of 

Frank Brandon, ECF No. 81-1, ¶¶ 8–18, and by making misleading statements about 

communications with his Executive Officer, Executive Officer Decl. ECF No. 83-1.  

This conduct occurred after he had already disregarded Navy regulations and, as a 

result, exposed dozens of his crew to COVID-19 when he decided not to test himself 

after experiencing symptoms, 2d Brandon Decl. ¶¶ 4–7; ECF No. 81-2 (Letter of 
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Instruction).6  Even if the Court found him credible despite these lapses in judgment, 

Navy Commander cannot lead a crew and command a warship, particularly given the 

breach of the relationships with both his commanding officer and his subordinates.   

As explained by Admiral Dwyer, the Commander of the Second Fleet, “the 

prospect of a subordinate commander in charge of other Service members or military 

assets disregarding the orders of his or her superior for personal reasons, whatever they 

may be, is itself a manifest national security concern” and “it appears Plaintiff Navy 

Commander may be precisely such a concern—one who would disregard simple 

orders pertaining to risk mitigation on travel, while still expected to enforce the order 

as it pertains to his 320 sailors.”  Dwyer Decl. ¶ 14.  By forcing the Navy to keep in 

place a commander of a destroyer who has lost the trust of his superior officers and 

the Navy at large, this Order effectively places a multi-billion dollar guided missile 

destroyer out of commission.  Id. ¶ 17; 1st Brandon Decl. ¶¶ 6; 2d Brandon Decl.  For 

example, if it becomes necessary to deploy an East Coast-based surface ship in 

response to global events in Ukraine (or elsewhere), the Navy will not deploy the 

Commander’s vessel.   In this way, the Court’s order will have a wide-ranging impact 

on Navy operations and national security. 

 
6 Navy Commander’s insistence on the witness stand that “loss of voice” is not a symptom of COVID-
19 and that his throat was not at all sore despite his inability to speak is implausible, but these excuses 
are also rather beside the point.  See Tr. 68-73, 108-29.  In the face of possible symptoms, he came into 
work, interacted with dozens of crew members and chose not to get tested until ordered, and in doing 
so, he objectively made the wrong decision and exposed others to COVID-19.  He continued to fail to 
meet expectations by failing to inform his commanding officer he was going on leave out of town, 
failing to inform his executive officer, and failing to submit a mitigation plan until confronted on the 
evening he left.  See Brandon Decls., ECF Nos. 74-12, 81-1; Executive Officer Declaration, ECF No. 
83-1.    
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Similarly, Lieutenant Colonel 2’s “failure to follow the lawful policies and 

standards of her superiors undermines her ability to require her subordinates to follow 

her policies and standards” because “a commander who cannot follow lawful orders 

loses the moral authority to require others to follow their own lawful orders.”  Jurney 

Decl. ¶ 14.  Among other problems, she will be tasked with enforcing the vaccination 

order and convening administrative separation processing for vaccine refusers.  Id.  

Thompson Decl. ¶¶ 7, 10 (explaining that the TRO “will irreparably harm good order 

and discipline in the unit and will ripple across the Marine Corps”).  In addition, her 

inability to deploy or disembark with her unit “is antithetical to her ability to 

command.”  Jurney Decl. ¶ 13.  No military can successfully function where courts 

allow service members to define the terms of their own military service, including 

which orders they will choose to follow. 

Given the deference due to the military in this area, the harms to the military 

and the public interest vastly outweigh Plaintiffs’ employment interests and interests 

in evading military administrative processes. 

CONCLUSION 

Accordingly, for the foregoing reasons, Defendants respectfully request that this 

Court grant a stay of its order pending appeal, or an immediate administrative stay of 

that Order while the Court considers Defendants’ stay motion, and to allow the 

Eleventh Circuit time to consider an emergency stay motion if this Court does not 

issue one. 
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Local Rule 3.01(g) Certification 

 Defense counsel conferred with Plaintiffs’ counsel by email on February 28, 

2022.  Plaintiffs oppose the relief requested in this motion. 

Dated: February 28, 2022   Respectfully submitted, 

      BRIAN M. BOYNTON 
Principal Deputy Assistant Attorney General 

 
ALEXANDER K. HAAS 
Director, Federal Programs Branch 

 
ANTHONY J. COPPOLINO 
Deputy Director 
 
/s/Amy E. Powell 
ANDREW E. CARMICHAEL 
AMY E. POWELL 
Senior Trial Counsel 
ZACHARY A. AVALLONE 
COURTNEY D. ENLOW 
Trial Attorneys 
United States Department of Justice 
Civil Division, Federal Programs Branch 
1100 L Street, N.W. 
Washington, DC 20005 
Tel: (919) 856-4013 
Fax: (202) 616-8470 
Email: amy.powell@usdoj.gov 

 
Counsel for Defendants 
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From: Horatio Mihet
To: Powell, Amy (CIV)
Cc: Enlow, Courtney D. (CIV); Avallone, Zachary A. (CIV); Roger Gannam; Robinson, Stuart J. (CIV); Merritt, Robert

C. (CIV); Daniel Schmid; Richard Mast; Jill M. Schmid
Subject: [EXTERNAL] Navy Seal 1 v. Biden - Preliminary Injunction
Date: Friday, February 18, 2022 5:44:23 PM

Amy – we read the Preliminary Injunction entered by the Court this afternoon (dkt. 111) to prohibit
any adverse action against Navy Commander for any of the things alleged
by the Government in any
of the affidavits filed in the proceedings thus far. Without limitation, this would include the
Government’s allegations – rejected by the Court – that Navy Commander acted improperly in
connection with securing leave to attend the
PI hearing.
 
Please confirm ASAP that this is also your understanding. If the Navy takes any adverse action
against him (or Lieutenant Colonel 2, for that matter), we will promptly and
aggressively seek
contempt sanctions against all involved.
 
HGM
 
Horatio G. Mihet, Esq.*
Vice President of Legal Affairs and
Chief Litigation Counsel
Liberty Counsel
PO Box 540774
Orlando, FL 32854
(407) 875-1776 phone
(407) 875-0770 fax
LC.org
Offices in DC, FL, and VA
*Licensed in Florida and Ohio

This message and any attachment are intended for the person to whom it is addressed. If you are not the intended recipient, notify us
immediately by replying to this message and deleting it from your computer, because any distribution of this message by you is strictly
prohibited. Email cannot be guaranteed secure or error-free. We do not accept responsibility for errors that result from email
transmissions. Opinions expressed in this email are solely those of the
author and do not necessarily represent those of the organization.
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF FLORIDA 

NA VY SEAL #1, et al. 

Plaintiffs, 

V. 

JOSEPH R. BIDEN, in his official capacity as 
President of the United States, et al.

Defendants. 

Case No. 8:21-cv-02429-SDM-TGW 

DECLARATION OF ADMIRAL MICHAEL M. GILDAY 

I, Michael M. Gilday, hereby state and declare as follows: 

1. I am an admiral1 in the United States Navy, currently serving as the 32nd Chief of

Naval Operations (CNO). My place of duty is located in Arlington, Virginia at the Pentagon. 

The position of CNO is appointed by the President, by and with the advice and consent of the 

Senate, and is the highest-ranking uniformed officer in the Navy and a member of the Joint 

Chiefs of Staff.2 I have served in this position since August 22, 2019. I make this declaration in 

support of the Government's motion for a stay of this Court's preliminary injunction pending 

appeal. The statements made in this declaration are based upon my personal knowledge, my 

military judgment and experience, and upon information that has been provided to me in the 

course of my official duties. 

1 The rank of"admiral" is the highest military rank in the Navy. The term "admirals" is also frequently referred to 
as "flag officers." Flag officers include the ranks ofrear admiral (lower half), rear admiral (upper half), vice admiral 
and admiral. Flag officers comprise the most senior levels of uniformed leadership in the Navy. 
2 The CNO is the senior uniformed officer in the United States Navy. See IO U.S.C. § 8033(b) (''The ChiefofNaval 
Operations. while so serving, has the grade of admiral without vacating his pemmnent grade. In the perfonnance of 
his duties within the Department of the Navy. the Chief of Naval Operations takes precedence above all other 
officers of the naval service."). 

1 
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Preliminary Statement 

2. I have reviewed the preliminary injunction order issued by the Court on February

18, 2022. I am the designated official that decides all Navy service member appeals of the denial 

ofreligious accommodation (RA) requests that require waiver of Department of Navy policy, to 

include exemption from the requirement to be inoculated with the COVID-19 vaccine. I 

carefully review each appeal, to include the service member's initial request and appeal, all 

enclosed matters submitted by the service member, command endorsement, and the requester's 

specific duties. In considering these matters, I assume the requester's religious belief is sincere 

and would be substantially burdened by being required to be inoculated with the COVID-19 

vaccine. I then determine whether there are less restrictive means to satisfy the compelling 

government interest in preventing the spread of diseases to support mission accomplishment, 

including military readiness, unit cohesion, good order and discipline, and health and safety, at 

the individual, unit, and organizational level. COVID-19 in particular has taken the lives of 

Sailors, jeopardized the health and safety of Sailors and their families, and impeded mission 

accomplishment. I deeply respect every Sailor who raised his or her right hand to wear the 

uniform of our Nation, and I owe them individual, case-by-case consideration of each of their 

appeals. To do otherwise would run counter to the sacred duty Navy leaders have to every Sailor 

under their charge. 

Navy Background and Experience 

3. As CNO, I execute statutory duties and responsibilities as they pertain to the

employment of the Navy. Those duties include recruiting, organizing, supplying, equipping, 

training, servicing, mobilizing, demobilizing, administering, and maintaining of the Navy, as 

2 
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well as assisting in the execution of any power, duty, or function of the Secretary of the Navy. 

As the Service Chief for the United States Navy, I serve as a member of the Joint Chiefs of 

Staff.3

4. I have served in the United States Navy for 37 years. I graduated from the United

States Naval Academy in 1985 and served in several assignments throughout my career. Some 

of my prior assignments included command of destroyers USS Higgins (DOG 76) and USS 

Benfold (DDG 65) and subsequent command of Destroyer Squadron 7, serving as sea combat 

commander for the Ronald Reagan Carrier Strike Group. Joint assignments include executive 

assistant to the Chairman of the Joint Chiefs of Staff and naval aide to the President. As a flag 

officer, I served as commander, Carrier Strike Group 8 embarked aboard USS Dwight D. 

Eisenhower (CVN 69), and as commander, U.S. Fleet Cyber Command and U.S. 10th Fleet. As 

a flag officer, I also served in joint positions as director of operations for NATO's Joint Force 

Command Lisbon; as chief of staff for Naval Striking and Support Forces NA TO; as director of 

operations, 13, for U.S. Cyber Command; and as director of operations, 13, for the Joint Staff. 

Prior to my current assignment as CNO, I recently served as director, Joint Staff. I hold 

master's degrees from the Harvard Kennedy School and the National War College. 

Consideration of RA Appeals 

5. RA appeals are evaluated by me on a case-by-case basis using criteria outlined in

BUPERSINST 1730.1 lA. Because the Navy requires immunization for all Sailors, RA requests 

3 See 10 U.S.C. §15l(a) (Joint Chiefs ofStaff(JCS) is headed by the Chairman of the JCS (CJCS) and composed of 
the Vice Chairman, the Chiefof Staff of the Army, the ChiefofNaval Operations, the Chiefof Staff of the Air 
Force, the Commandant of the Marine Corps, the Chief of the National Guard Bureau and the Chief of Space 
Operations). The CJCS is the principal military adviser to the President, the National Security Council, the 
Homeland Security Council, and the Secretary of Defense and in carrying out his functions, duties and 
responsibilities, the CJCS shall consult with and seek the advice of the other members of the JCS and the 
commanders of the unified and specified combatant commands, as necessary. Id. at§ 15l(b)-(c). 

3 
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CUI/PRE-DECISIONAL

CUI/PRE-DECISIONAL

19. Is the applicant attached to a deployable unit?   Yes No
20. Is the applicant scheduled to deploy?   Yes No

21. Please describe the nature of the deployment, the applicant’s primary duties on the deployment, and what their
living arrangements will be.          N/A

22. Will the applicant be required to serve on ship?   Yes No
23. Please describe the applicant’s berthing and primary responsibilities while serving on ship. N/A 

24. Will the applicant be required to participate in exercises or other unit training
events that require them to be in close proximity to others?

  Yes No

25. Please describe the applicant’s primary duties and billeting for these exercises and training events. N/A     

26. Does the applicant   Yes No

27. If the applicant  PCS/PCA  when is their 
date of departure?

  N/A 

28. If the applicant  PCS/PCA what is their future billet and duty 
responsibilities?

N/A 

29. Is the applicant required to stand duty?   Yes No
30. Does standing duty place the applicant in close proximity to others?

       N/A 

  Yes No

3 . Please describe how often the applicant stands duty and their primary responsibilities while on duty.
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missions are to provide forces to joint commanders1 to deter aggression and, if required, engage 

in combat operations and win decisively.  

5. Every year, the Navy executes tens of thousands of steaming days, millions of 

flight hours, and untold hours on duty in order to protect America, deter conflict and keep the sea 

lanes open and free. These military operations are performed by hundreds of thousands of 

Sailors, both officers and enlisted, serving in many capacities, ranging from Sailors in the deck 

department of our warships, pilots and aircrew operating our aircraft, information technicians 

operating our networks, to doctors and corpsman staffing our hospitals and medical clinics, 

among many, many other jobs. Our operations are interconnected; every Sailor is vital to our 

mission, whether they are assigned to a shore command or on deployment at sea.   

6. The environment in which Navy personnel operate at sea – in close quarters for 

extended periods of time in spaces without the availability of exterior ventilation (e.g., inside 

surface ships, submarines and aircraft) – renders our Sailors susceptible to contagious respiratory 

diseases such as COVID-19, and makes mitigation measures such as social distancing ineffective 

and unrealistic.2 Even ashore, our Sailors frequently live, work, and train in close proximity to 

one another. To maintain our operational capacity, it is imperative to protect the health and 

                                                 
1 Joint commanders are the combatant vested with authority and responsibility for military operations within their 
area of responsibility.  The Navy and other branches of the Armed Forces provide forces to the combatant 
commanders to execute those responsibilities and functions.  The combatant commanders exercise authority, 
direction and control over the commands and forces assigned to them and employ those forces to accomplish 
missions assigned to the combatant commander.  Department of Defense Directive (DoDD) 5100.01, Change 1, 
09/17/2020, Encl. 1, ¶1.a through d.   
 
2 For example, in March 2020, the aircraft carrier USS Theodore Roosevelt was deployed to the Western Pacific 
Ocean, a vital geo-political center area of operations.  An outbreak of COVID-19 required the removal of 
approximately 1,000 crew from the ship, with a skeleton crew remaining on board to maintain the nuclear reactor 
and other essential systems. By April 20, 2020, over 4,000 Sailors had been removed from the ship, out of a crew of 
approximately 4,800.  The ship was unavailable for nearly two months, and therefore unable to train with allies, 
maintain presence in an area including the world’s busiest sea lanes, or if required, engage in combat operations. 
This created a national security vulnerability in an area vital to the U.S. national interests. Currently, ships under the 
authority of U.S. Second Fleet serve in a similarly vital area, including the eastern and northern Atlantic Ocean. 
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DoDD 5100.01, December 21, 2010 
 

Change 1, 09/17/2020   ENCLOSURE 6 
30 

ENCLOSURE 6 
 

FUNCTIONS OF THE MILITARY DEPARTMENTS 
 
 

1.  COMMON MILITARY DEPARTMENT FUNCTIONS.  For purposes other than the 
operational direction of the Combatant Commands, the chain of command runs from the 
President to the Secretary of Defense to the Secretaries of the Military Departments and, as 
prescribed by the Secretaries, to the commanders of Military Service forces. 

 
a.  Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries 

of the Military Departments are responsible for, and have the authority necessary to conduct, all 
affairs of their respective Departments, including: 

 
(1)  Recruiting. 
 
(2)  Organizing. 
 
(3)  Supplying. 
 
(4)  Equipping (including research and development). 
 
(5)  Training. 
 
(6)  Servicing. 
 
(7)  Mobilizing. 
 
(8)  Demobilizing. 
 
(9)  Administering (including the morale and welfare of personnel). 
 
(10)  Maintaining. 
 
(11)  Construction, outfitting, and repairs of military equipment. 
 
(12)  Construction, maintenance, and repair of buildings, structures, and utilities as well 

as the acquisition, management, and disposal of real property and natural resources. 
 

b.  Subject to the authority, direction, and control of the Secretary of Defense, the Secretaries 
of the Military Departments are also responsible to the Secretary of Defense for ensuring that 
their respective Departments: 
 

(1)  Operate effectively, efficiently, and responsively.  
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(2)  Formulate policies and programs that are fully consistent with national security 
objectives and policies established by the President and the Secretary of Defense. 

 
(3)  Implement, in a timely and effective manner, policy, program, and budget decisions 

and instructions of the President or Secretary of Defense. 
 
(4)  Present and justify positions on the plans, programs, and policies of the Department 

of Defense. 
 
(5)  Prepare, submit, and justify budgets before Congress, in coordination with other USG 

departments and agencies, as applicable; and administer the funds made available for 
maintaining, equipping, and training the forces of their respective departments, including those 
assigned to the Combatant Commands.  Among other things, budget submissions shall be 
informed by the recommendations of the Military Service Chiefs, Commanders of the Combatant 
Commands, and of Military Service component commanders of forces assigned to the 
Combatant Commands. 
 

(6)  Establish and maintain reserves of manpower, equipment, and supplies for the 
effective prosecution of the range of military operations and submit, in coordination with the 
other Military Departments, mobilization information to the Joint Chiefs of Staff. 

 
(7)  Develop integrated mobilization plans for the expansion of peacetime components to 

meet the needs of war.  
 
(8)  Perform Military Department functions necessary to fulfill the current and future 

operational requirements of the Combatant Commands, including the recruitment, organization, 
training, and equipping of interoperable forces.  

 
(9)  Provide forces to enhance military engagement, conduct security cooperation, build 

the security capacity of partner states, and deter adversaries to prevent conflict.  These actions 
shall be coordinated with the other Military Departments, Combatant Commands, USG 
departments and agencies, and international partners, as required. 
 

(10)  Provide forces, military missions, and detachments for service in foreign countries 
as may be required to support the national interests of the United States, and provide, as directed, 
assistance in training, equipping, and advising the military forces of foreign nations. 

 
(11)  Coordinate with the other Military Departments and all of the other DoD 

Components to provide for more effective, efficient, and economical administration; eliminate 
duplication; and assist other DoD Components in the accomplishment of their respective 
functions by providing personnel, intelligence, training, facilities, equipment, supplies, and 
services, as may be required. 

 
(12)  Develop, garrison, supply, equip, and maintain bases and other installations, 

including lines of communication, and provide administrative and logistical support for all 
assigned forces and bases, unless otherwise directed by the Secretary of Defense. 
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(13)  Provide, as directed, administrative and logistical support to the headquarters of the 

Combatant Commands, to include direct support of the development and acquisition of the 
command and control systems of such headquarters. 

 
(14)  Supervise and control Military Department intelligence activities, including the 

collection, production, and dissemination of military and military-related foreign intelligence and 
counterintelligence as required for execution of Military Department responsibilities. 

 
(15)  Afford the Assistant Secretary of Defense for Special Operations and Low-Intensity 

Conflict; the Commander, USSOCOM; the PCA; and the Commander, USCYBERCOM, an 
opportunity to coordinate on Military Department and Military Service personnel management 
policy and plans as they relate to accessions, assignments, compensation, promotions, 
professional development, readiness, retention, sustainment, and training of all SOF (for 
USSOCOM) and all cyber operations forces (for USCYBERCOM) personnel.  This coordination 
shall not interfere with the title 10 authorities of the Military Departments or Military Services. 

 
(16)  Engage in such other activities as are prescribed by law, the President, or the 

Secretary of Defense. 
 
2.  COMMON MILITARY SERVICE FUNCTIONS.  The Army, the Navy, the Air Force, the 
Marine Corps, and the Space Force, and the Coast Guard, when transferred to the Department of 
the Navy in accordance with sections 2, 3, and 145 of Reference (h), to include the Active and 
Reserve Components of each, under their respective Secretaries, shall provide conventional, 
strategic, and SOF to conduct the range of operations as defined by the President and the 
Secretary of Defense.  Further, they shall perform the following common functions:  

 
a.  Develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip, 

and provide land, naval, air, space, and cyberspace forces, in coordination with the other Military 
Services, Combatant Commands, USG departments and agencies, and international partners, as 
required, that enable joint force commanders to conduct decisive operations across the spectrum 
of conflict in order to achieve the desired end state. 

  
b.  Determine Military Service force requirements and make recommendations concerning 

force requirements to support national security objectives and strategy and to meet the 
operational requirements of the Combatant Commands. 

 
c.  Recommend to the Joint Chiefs of Staff the assignment and deployment of forces to the 

Combatant Commands established by the President through the Secretary of Defense. 
  
d.  Monitor and assess Military Service operational readiness and capabilities of forces for 

assignment to the Combatant Commands and plan for the use of the intrinsic capabilities of the 
other Military Services, USSOCOM, and USCYBERCOM that may be made available. 

 
e.  Develop doctrine, tactics, techniques, and procedures for employment by Military Service 

forces and:   
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(1)  Assist the Chairman of the Joint Chiefs of Staff in the development of joint doctrine.  
 
(2)  Coordinate with the Chairman of the Joint Chiefs of Staff, the Combatant 

Commands, the other Military Services, USG departments and agencies, partner security forces, 
and non-governmental organizations, in the development of the doctrine, tactics, techniques, and 
procedures necessary for participation in and/or command of joint, interagency, and 
multinational operations. 

 
(3)  Coordinate with the Commanders, USSOCOM and USCYBERCOM, in the 

development of the doctrine, tactics, techniques, and procedures employed by Military Service 
forces when related to special operations and cyber operations, respectively. 

 
f.  Provide for training for joint operations and joint exercises in support of Combatant 

Command operational requirements, including the development of Military Service joint training 
requirements, policies, procedures, and publications. 

 
g.  Provide logistical support for Military Service and all forces assigned to joint commands, 

including procurement, distribution, supply, equipment, and maintenance, unless otherwise 
directed by the Secretary of Defense.  

 
h.  Organize, train, and equip forces to contribute unique service capabilities to the joint force 

commander to conduct the following functions across all domains, including land, maritime, air, 
space, and cyberspace:  

 
(1)  Intelligence, surveillance, reconnaissance, and information operations, to include 

electronic warfare and MISO in order to provide situational awareness and enable decision 
superiority across the range of military operations.   

 
(2)  Offensive and defensive cyberspace operations to achieve cyberspace superiority in 

coordination with the other Military Services, Combatant Commands, and USG departments and 
agencies.  

 
(3)  Special and cyber operations in coordination with USSOCOM, USCYBERCOM, and 

other Combatant Commands, the Military Services, and other DoD Components.  
 
(4)  Personnel recovery operations in coordination with USSOCOM and other Combatant 

Commands, the Military Services, and other DoD Components. 
 
(5)  Counter weapons of mass destruction. 
 
(6)  Building partnership capacity/security force assistance operations. 
 
(7)  Forcible entry operations. 
 
(8)  Missile Defense. 
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(9)  Other functions as assigned, such as Presidential support and antiterrorism. 

 
i.  Organize, train, and equip forces to conduct support to civil authorities in the United States 

and abroad, to include support for disaster relief, consequence management, mass migration, 
disease eradication, law enforcement, counter-narcotics, critical infrastructure protection, and 
response to terrorist attack, in coordination with the other Military Services, Combatant 
Commands, National Guard, and USG departments and agencies.  

 
j.  Operate organic land vehicles, aircraft, cyber assets, spacecraft or space systems, and ships 

or craft. 
 
k.  Conduct operational testing and evaluation. 

 
l.  Provide command and control.  
 
m.  Provide force protection.  
 
n.  Consult and coordinate with the other Military Services on all matters of joint concern. 
 

 
3.  INDIVIDUAL MILITARY DEPARTMENT FUNCTIONS.  The forces developed and 
trained to perform the primary functions set forth in sections 4 through 6 of this enclosure shall 
be employed to support and supplement the other Military Service, USSOCOM, and 
USCYBERCOM forces in carrying out their primary functions, wherever and whenever such 
participation shall result in increased effectiveness and shall contribute to the accomplishment of 
overall military objectives.   
 
4.  FUNCTIONS OF THE DEPARTMENT OF THE ARMY 

 
a.  The Department of the Army includes land combat, and service forces, and such aviation, 

water transport, and space and cyberspace forces as may be organic therein, and shall be 
organized, trained, and equipped primarily for prompt and sustained combat incident to 
operations on land, and to support the other Military Services and joint forces.  The Army is 
responsible for the preparation of land forces necessary for the effective prosecution of war and 
military operations short of war, except as otherwise assigned.  The Army is the Nation’s 
principal land force and promotes national values and interests by conducting military 
engagement and security cooperation; deterring aggression and violence; and should deterrence 
fail, compelling enemy behavioral change or compliance.  The Army shall contribute forces 
through a rotational, cyclical readiness model that provides a predictable and sustainable supply 
of modular forces to the Combatant Commands, and a surge capacity for unexpected 
contingencies. 
 

b.  The Functions of the Army.  In addition to the common military service functions listed in 
paragraphs 2.a. through 2.n. of this enclosure, the Army, within the Department of the Army, 
shall develop concepts, doctrine, tactics, techniques, and procedures, and organize, train, equip, 
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and provide forces with expeditionary and campaign qualities to perform the following specific 
functions: 

 
(1)  Conduct prompt and sustained combined arms combat operations on land in all 

environments and types of terrain, including complex urban environments, in order to defeat 
enemy ground forces, and seize, occupy, and defend land areas.  

 
  (2)  Conduct air and missile defense to support joint campaigns and assist in achieving air 
superiority.  

 
(3)  Conduct airborne and air assault, and amphibious operations.  The Army has primary 

responsibility for the development of airborne doctrine, tactics, techniques, and equipment. 
   
(4)  Conduct CAO.  
 
(5)  Conduct riverine operations.  
 
(6)  Occupy territories abroad and provide for the initial establishment of a military 

government pending transfer of this responsibility to other authority. 
 
(7)  Interdict enemy sea, space, air power, and communications through operations on or 

from the land. 
 

  (8)  Provide logistics to joint operations and campaigns, including joint over-the-shore 
and intra-theater transport of time-sensitive, mission-critical personnel and materiel.   

 
(9)  Provide support for space operations to enhance joint campaigns, in coordination 

with the other Military Services, Combatant Commands, and USG departments and agencies.  
 
(l0)  Conduct authorized civil works programs, to include projects for improvement of 

navigation, flood control, beach erosion control, and other water resource developments in the 
United States, its territories, and its possessions, and conduct other civil activities prescribed by 
law. 

 
(11)  Provide intra-theater aeromedical evacuation. 
 
(12)  Conduct reconnaissance, surveillance, and target acquisition. 
 
(13)  Operate land lines of communication. 
 

5.  FUNCTIONS OF THE DEPARTMENT OF THE NAVY 
 

a.  The Department of the Navy is composed of naval, land, air, space, and cyberspace forces, 
both combat and support, not otherwise assigned, to include those organic forces and capabilities 
necessary to operate, and support the Navy and Marine Corps, the other Military Services, and 
joint forces.  The Navy and Marine Corps comprise the Nation’s principal maritime force.  They 
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employ the global reach, persistent presence through forward-stationed and rotationally-based 
forces, and operational flexibility to secure the Nation from direct attack; secure strategic access 
and retain global freedom of action; strengthen existing and emerging alliances and partnerships; 
establish favorable security conditions; deter aggression and violence by state, non-state, and 
individual actors and, should deterrence fail, prosecute the full range of military operations in 
support of U.S. national interests.   
 

b.  The Functions of the Navy.  In addition to the common military service functions listed in 
paragraphs 2.a. through 2.n. of this enclosure, the Navy, within the Department of the Navy, 
shall develop concepts, doctrine, tactics, techniques, and procedures and organize, train, equip, 
and provide forces to perform the following specific functions: 

 
(1)  Conduct offensive and defensive operations associated with the maritime domain 

including achieving and maintaining sea control, to include subsurface, surface, land, air, space, 
and cyberspace.  

 
(2)  Provide power projection through sea-based global strike, to include nuclear and 

conventional capabilities; interdiction and interception capabilities; maritime and/or littoral fires, 
to include naval surface fires; and close air support for ground forces.   

 
(3)  Conduct ballistic missile defense.  

 
(4)  Conduct ocean, hydro, and river survey and reconstruction. 
 
(5)  Conduct riverine operations. 

 
(6)  Establish, maintain, and defend sea bases in support of naval, amphibious, land, air, 

or other joint operations as directed. 
 
(7)  Provide naval expeditionary logistics to enhance the deployment, sustainment, and 

redeployment of naval forces and other forces operating within the maritime domain, to include 
joint sea bases, and provide sea transport for the Armed Forces other than that which is organic 
to the individual Military Services, USSOCOM, and USCYBERCOM. 

 
(8)  Provide support for joint space operations to enhance naval operations, in 

coordination with the other Military Services, Combatant Commands, and USG departments and 
agencies. 

 
(9) Conduct nuclear operations in support of strategic deterrence, to include providing 

and maintaining nuclear surety and capabilities. 
 

c.  The Functions of the Marine Corps.  In addition to the common military service functions 
listed in paragraphs 2.a. through 2.n. of this enclosure, and pursuant to section 8063 of Reference 
(e), the Marine Corps, within the Department of the Navy, shall develop concepts, doctrine, 
tactics, techniques, and procedures and organize, train, equip, and provide forces, normally 
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employed as combined arms air ground task forces, to serve as an expeditionary force-in-
readiness, and perform the following specific functions: 

 
(1)  Seize and defend advanced naval bases or lodgments to facilitate subsequent joint 

operations.  
 
(2)  Provide close air support for ground forces. 
   
(3)  Conduct land and air operations essential to the prosecution of a naval campaign or 

as directed. 
 
(4)  Conduct complex expeditionary operations in the urban littorals and other 

challenging environments. 
 
(5)  Conduct amphibious operations, including engagement, crisis response, and power 

projection operations to assure access.  The Marine Corps has primary responsibility for the 
development of amphibious doctrine, tactics, techniques, and equipment.  

 
(6)  Conduct security and stability operations and assist with the initial establishment of a 

military government pending transfer of this responsibility to other authority. 
 
(7)  Provide security detachments and units for service on armed vessels of the Navy, 

provide protection of naval property at naval stations and bases, provide security at designated 
U.S. embassies and consulates, and perform other such duties as the President or the Secretary of 
Defense may direct.  These additional duties may not detract from or interfere with the 
operations for which the Marine Corps is primarily organized.   

 
 d.  The Functions of the Coast Guard.  The Coast Guard is a unique Military Service residing 
within the Department of Homeland Security while simultaneously providing direct support to 
the Department of Defense under its inherent authorities under References (e) and (h).  In 
addressing the Coast Guard when it is not operating in the [Department of the] Navy, this 
issuance is descriptive in nature and does not purport to be either directive or regulatory.  As 
directed by the President, and in accordance with Memorandum of Agreement between the 
Department of Defense and Department of Homeland Security on the use of Coast Guard 
Capabilities and Resources in Support of the National Military Strategy (Reference (ab)), the 
Department of the Navy shall coordinate with the Department of Homeland Security regarding 
Coast Guard military functions in time of limited war or defense contingency, without transfer of 
Coast Guard authority to the Secretary of the Navy.  As directed, the Department of the Navy 
will provide intelligence, logistical support, and specialized units to the Coast Guard, including 
designated ships and aircraft, for overseas deployment required by naval component 
commanders, maritime search and rescue, integrated port security, and coastal defense of the 
United States.  The Coast Guard shall maintain a state of readiness to function as a specialized 
Military Service in the Department of the Navy in time of war or national emergency.  If 
specified in a declaration of war by Congress or if directed by the President, the Coast Guard 
shall operate as a Military Service in the Department of the Navy, and shall continue to do so 
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until the President transfers the Coast Guard back to the Department of Homeland Security by 
Executive order pursuant to section 3 of Reference (h).  
 

(1)  The Coast Guard shall develop concepts, doctrine, tactics, techniques, and procedures 
and organize, train, equip, and provide forces to perform the following specific functions when 
providing direct or cooperative support to the Department of Defense:  
 

(a)  Conduct coastal sea control and maritime and air interception and interdiction 
operations. 

 
(b)  Conduct maritime homeland security and counterterrorism operations. 
 
(c)  Provide for port operations, security, and defense. 
 
(d)  Provide maritime operational threat response. 
 
(e)  Conduct counter-illicit trafficking operations. 
 
(f)  Conduct military environmental response operations. 
 
(g)  Conduct theater security cooperation operations. 
 
(h)  Conduct search and rescue operations. 
 
(i)  Conduct ice operations. 
 
(j)  Provide for marine safety, including aids to navigation.  
 

(2)  The Coast Guard will coordinate with the Department of Defense, including the 
Department, of the Navy to provide specialized Coast Guard units, or obtain Navy units, 
including designated ships and aircraft, for deployment as requested by Military Service 
component or joint commanders. 
 
6.  FUNCTIONS OF THE DEPARTMENT OF THE AIR FORCE 

 
a.  The Department of the Air Force is composed of air, space, and cyberspace forces, both 

combat and support, not otherwise assigned.  The Air Force and Space Force are the Nation’s 
principal air and space forces, and are responsible for the preparation of forces necessary for the 
effective prosecution of war.  The Department of the Air Force shall organize, train, equip, and 
provide air, space, and cyberspace forces for the conduct of prompt and sustained combat 
operations, military engagement, and security cooperation in defense of the Nation, and to 
support the other Military Services and joint forces.  The Air Force and Space Force will provide 
the Nation with global vigilance, global reach, and global power in the form of in-place, forward-
based, and expeditionary forces possessing the capacity to deter aggression and violence by state, 
non-state, and individual actors to prevent conflict, and, should deterrence fail, prosecute the full 
range of military operations in support of U.S. national interests.    
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b.  The Functions of the Air Force.  In addition to the common military service functions 

listed in paragraphs 2.a. through 2.n. of this enclosure, the Air Force, within the Department of 
the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and organize, 
train, equip, and provide forces to perform the following specific functions: 
 

(1)  Conduct nuclear operations in support of strategic deterrence, to include providing 
and maintaining nuclear surety and capabilities.  

 
(2)  Conduct offensive and defensive operations, to include appropriate air and missile 

defense, to gain and maintain air superiority, and air supremacy as required, to enable, the 
conduct of operations by U.S. and allied land, sea, air, space, and special operations forces.   

 
(3)  Conduct global precision attack, to include strategic attack, interdiction, close air 

support, and prompt global strike. 
 
(4)  Provide timely, global integrated intelligence, surveillance, and reconnaissance 

capability and capacity from forward deployed locations and globally distributed centers to 
support world-wide operations. 
 

(5)  Provide rapid global mobility to employ and sustain organic air and space forces and 
other Military Service and USSOCOM forces, as directed, to include airlift forces for airborne 
operations, air logistical support, tanker forces for in-flight refueling, and assets for aeromedical 
evacuation. 

 
(6)  Provide agile combat support to enhance the air and space campaign and the 

deployment, employment, sustainment, and redeployment of air and space forces and other 
forces operating within the air and space domains, to include joint air and space bases, and for 
the Armed Forces other than which is organic to the individual Military Services and 
USSOCOM in coordination with the other Military Services, Combatant Commands, and USG 
departments and agencies. 

 
(7)  Conduct global personnel recovery operations including theater-wide combat and 

civil search and rescue, in coordination with the other Military Services, USJFCOM, 
USSOCOM, and DoD Components. 

 
(8)  Conduct global integrated command and control for air and space operations. 

 
c.  The Functions of the Space Force.  In addition to the common military service functions 

listed in Paragraphs 2.a. through 2.n. of this enclosure, the Space Force, within the Department 
of the Air Force, shall develop concepts, doctrine, tactics, techniques, and procedures and 
organize, train, equip, and provide forces to perform the following specific functions: 
 

(1)  Provide freedom of operation for the United States in, from, and to space. 
 
(2)  Provide prompt and sustained space operations. 
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(3)  Protect the interests of the United States in space. 
 
(4)  Deter aggression in, from, and to space. 
 
(5)  Conduct space operations. 
 
 

7.  DEPARTMENT OF THE ARMY AND DEPARTMENT OF THE AIR FORCE:  THE NGB.  
The NGB is a joint activity of the Department of Defense.  The NGB performs certain Military 
Service-specific functions and unique functions on matters involving non-federalized National 
Guard forces as set forth in Reference (i). 
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