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State of West Virginia
Office of the Attorney General
1900 Kanawha Blvd E
Building 1, Room 26-E
Charleston, WV 25305-0220

Patrick Morrisey (304) 558-2021
Attorney General Fax (304) 558-0140

April 21, 2022

David J. Smith

Clerk of Court

U.S. Court of Appeals for the 11th Circuit
56 Forsyth St., N.W.

Atlanta, Georgia 30303

Submitted Electronically via CM/ECF

Re: No. 22-10168: State of West Virginia, et al. v. U.S. Department of
the Treasury, et al.

Dear Clerk:

Under Federal Rule of Appellate Procedure 28(j) and Eleventh Circuit IOP 6,
we write to advise the Court of additional authority related to our brief dated March
25,2022.

In our brief, we referenced a “similar suit[]” that Texas, Louisiana, and
Mississippi filed to “enjoin the Tax Mandate.” Br. 3-4. The U.S. District Court for
the Northern District of Texas recently issued two decisions in that case in favor of
those States.

First, in denying a motion to dismiss, the court held that the States have
standing to challenge the Tax Mandate. The Tax Mandate deprives States of
“information [to] which [they are constitutionally] entitled.” Ex. 1, Texas v. Yellen,
No. 2:21-CV-079, 2022 WL 989733, at *4-5 (N.D. Tex. Mar. 4, 2022). It also forces
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them to choose between losing “substantial” “federal funds” or allowing “the
invasion of their constitutional authority to tax.” Id.

Second, the court permanently enjoined the Tax Mandate as to the plaintiff
States. Ex. 2, Texas v. Yellen, _F. Supp. 3d_, No. 2:21-CV-079, 2022 WL
1063088 (N.D. Tex. Apr. 8, 2022). The court considered the “coercion and anti-
commandeering claims together because both” ask whether the Tax Mandate is
“inconsistent with the federal structure of our Government established by the
Constitution.” /Id. at *4 (quotations omitted). The court then held that “Congress’s
offer of ARPA funds in exchange for acceptance of [the Tax Mandate] is coercive
and commandeers Plaintiffs.” Id. at *6. By threatening to recoup “around 22 and
“9 percent” of the States’ annual-general-fund and total-fund budgets, the federal
government has asserted “undue influence,” not “relatively mild encouragement.”
Id. at *5 (quotations omitted).

We noted in our brief the other courts that reached the merits of claims like
these. See Br. 3-4, 19, 29, 34, 37. This decision is now the fourth one holding the
Tax Mandate unconstitutional. See West Virginia v. U.S. Dep’t of Treasury, F.
Supp. 3d_, No. 7:21-cv-00465, 2021 WL 5300944 (N.D. Ala. Nov. 15, 2021);
Kentucky v. Yellen, F. Supp. 3d. , 3:21-cv-00017, 2021 WL 4394249 (E.D. Ky.
Sept. 24, 2021); Ohio v. Yellen, 547 F. Supp. 3d 713 (S.D. Ohio 2021).
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Sincerely,

PATRICK MORRISEY
Attorney General

/s/Lindsay S. See
LINDSAY S. SEE
Solicitor General

Counsel of Record

MICHAEL R. WILLIAMS
Senior Deputy Solicitor General

DAvVID C. TRYON
Deputy Solicitor General

CALEB A. SECKMAN
Assistant Solicitor General

OFFICE OF THE

WEST VIRGINIA
ATTORNEY GENERAL

1900 Kanawha Blvd., East
Building 1, Room E-26
Charleston, WV 25305
Tel: (304) 558-2021
lindsay.s.see@wvago.gov

Counsel for Plaintiff-Appellee
State of West Virginia
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STEVE MARSHALL
Attorney General

EDMUND G. LACOUR JR.
Solicitor General

JAMES W. DAVIS
A. REID HARRIS
Assistant Attorneys General

OFFICE OF THE ALABAMA
ATTORNEY GENERAL

501 Washington Ave.

P.O. Box 300152

Montgomery, AL 36130

Tel: (334) 353-2196
edmund.lacour@AlabamaAG.gov
jim.davis@AlabamaAG.gov
reid.harris@AlabamaAG.gov

Counsel for Plaintiff-Appellee
State of Alabama



) USCA11l Case: 22-10168 Date Filed: 04/21/2022 Page: 4 of 7
David J. Smith

April 21, 2022

Page 4

Bryan M. Taylor LESLIE RUTLEDGE

Bachus Brom & Taylor LLC Attorney General

300 Vestavia Parkway, Suite 3700 Nicholas Bronni

Birmingham, AL 35216 Solicitor General

Tel: (334) 595-9650 Dylan L. Jacobs

btaylor@bachusbrom.com Deputy Solicitor General
Office of the Arkansas

Counsel for Plaintiff-Appellee Attorney General

State of Alabama 323 Center Street, Suite 200

Little Rock, Arkansas 72201
Tel: (501) 682-6302
nicholas.bronni@arkansasag.gov

Counsel for Plaintiff-Appellee
State of Arkansas
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TREG R. TAYLOR
Attorney General
Mary Hunter Gramling
Assistant Attorney General
Alaska Department of Law
1031 West Fourth Avenue, Suite 200
Anchorage, Alaska 99501
Tel: (907) 269-5100
Facsimile: (907) 276-3697
Mary.grambling@alaska.gov

Counsel for Plaintiff-Appellee
State of Alaska

THOMAS J. MILLER
Attorney General
Jeffrey S. Thompson
Solicitor General
1305 East Walnut Street
Des Moines, 1A 50319
Tel: 515-281-5164
Jeffrey.thompson@ag.iowa.gov
Jeffrey S. Thompson

Counsel for Plaintiff-Appellee
State of lowa
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ASHLEY MOODY
Attorney General
Henry C. Whitaker
Solicitor General
Daniel W. Bell
Chief Deputy Solicitor General
Jason Hilborn
Deputy Solicitor General
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Deputy Attorney General
of Legal Policy
Office of the Florida
Attorney General
State of Florida
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Tel: (850) 414-3300
Jason.Hilborn@myfloridalegal.com

Counsel for Plaintiff-Appellee
State of Florida
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Attorney General
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Deputy Solicitor General
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Attorney General
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Tel: (785) 368-8410
dwight.carswell@ag.ks.gov

Counsel for Plaintiff-Appellee
State of Kansas
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AUSTIN KNUDSEN
Attorney General

David M.S. Dewhirst
Solicitor General

Office of the Attorney General

215 North Sanders

P.O. Box 201401

Helena, MT 59620-1401

Tel: (406) 444-4145

David.Dewhirst@mt.gov

Counsel for Plaintiff-Appellee

State of Montana
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Attorney General

Mithun Mansinghani
Solicitor General
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Tel: (405) 521-3921

mithun.mansinghani@oag.ok.gov

Counsel for Plaintiff-Appellee State of
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Attorney General
Anthony J. Galdieri
Solicitor General
New Hampshire Department of Justice
33 Capitol Street
Concord, NH 03301
Tel: (603) 271-1214
Anthony.J.Galdieri@doj.nh.gov

Counsel for Plaintiff-Appellee
State of New Hampshire

ALAN WILSON

Attorney General
J. Emory Smith, Jr.

Deputy Solicitor General
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Counsel for Plaintiff-Appellee
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JASON RAVNSBORG SEAN REYES
Attorney General Attorney General
Jeffery J. Tronvold Melissa Holyoak
Deputy Attorney General Solicitor General
1302 East Highway 14, Suite 1 Office of the Utah Attorney General
Pierre, South Dakota 57501-8501 160 E. 300 S., 5th Floor
Tel: (605) 773-3215 Salt Lake City, UT 84114
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