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the terms of the option would have to
meet several conditions. These condi-
tions are based on rules provided in prior
law for either restricted stock options or
qualified stock options (IRC sections 422
and 424).

DEDUCTION FOR LOSE IN VALUE OF MOTOR CAR-~

RIER OPERATING RIGHTEF—S. 702

8. 702, introduced by Senator BAucus
tor himself and several cosponsors, al-
lows 8 deduction with respect to motor
carrier operating rights which have lost
value as & result of last year's trucking
deregulation bill—the Motor Carrier Re-
form Act of 1980.

Under the Interstate Commerce Act of
1935, the ICC granted a limited number
of permits and certificates to motor car-
riers and freight forwarders. These oper-
ating rights were necessary to operating
g trucking business. Substantial amounts
were paid for these rights. They were
bought and sold in connection with other
assets of a trucking company, and were
used as a source of loan collateral. They
typically represented a substantial por-
tion of the carrier's nssets.

The Motor Carrier Reform Act of
1980—last year's trucking deregulation
bill—substantinlly eased restrictlons on
granting operating rights. As a result,
the ICC, following an opinfon of the Fi-
nancial Accounting Standards Board, has
required that the value assigned to cer-
tificates of authority in the regulated
books of motor carriers be written down
to zero immediately.

Under tax rules, a deduction is allowed
for certain business losses not reimbursed
by insurance or otherwise (IRC section
165). However, it is uncertain whether
losses due to a termination of a monop-
oly right is deductible under section 185,

B. 702 provides the deduction would be
allowed ratably over a 38-month period
for taxpayers who held motor carrler
operating rights on July 1, 1980. The
amount of the deduction would be the
greater of $50,000 or the total adjusted
bases of all molor ecarrier operating
rights held by the taxpayer on July 1,
1980.

BT. PAUL, MINN., PORT AUTHOAITY
REVENUE BONDES—0. 738

S. 738, introduced by Senator DUREN-
BERGER, would permit the Port Authority
of the City of 8t. Paul, Minn., to advance
refund prior issuance of industrial reve-
nue bonds.

Bonds issued by the Port Authority of
St. Paul more than 5§ years ago contained
many restrictive covenants to facilitate
marketing the bonds, These restrictions
are no longer necessary for the market-
ing of the bonds. For example, the most
serjous restrictlon is the requirement
that an additional reserve fund be main-
tained. This means that major revenue
of the port authority is restricted to
this fund. rather than being avallable
for the port authority’'s economic devel-
opment program.

An advance refunding of these honds
would permit delet'on of these restric-
tions. However. restrictions contained in
IRC section 103(b) on advaunce refund-
ing bar use of this procedure. Under
these restrictions. interest on an advance
refunding issue is tax exempt only if
substantially all the proceeds are used to
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provide qualified public facilities which
are required to be generally available to
the general public.

8. 738 contains a limited exception to
these provlsions, intended to be limited
to the Port Authority of St. Paul. In ad-
dition, S, 738 limits any debt service sav-
ings resulting from the refunding to
proper corporate purposes of the issuer,
and bars using it to reduce obligations of
private companies using the facilities be-
ing financed by the refunding.
COMMITTEE ON ENEEGY AND NATURAL RESOURCES

Mr. McCLURE. Mr, Presldent, I would
1ike to announce for the information of
the Benate and the public the scheduling
of a public hearing before the Commit-
tee on Energy and Natural Resources to
consider the following nom'natlons: W.
Kenneth Davis to be Deputy Secretary,
Department of Energy; Joseph J. Tribble
to be Assistant Secretary for Conserva-
tion and Renewable Energy, Department
of Energy; Rosslee Green Douglas to be
Director, Office of Minority Economic
Impsact, Department of Energy; and
Edward E. Noble to be Chajirman of the
Board of the U.S. Synthetic Fuels Cor-
poration.

The hearing has been scheduled for
Wednesday, May 13, beginning at 10 a.m.
in room 3110 of the Dirksen Senate
Office Bullding.

For further information regarding this
hearing, you may wish to contact Mr.
Charles Trabandt at 224-7141,
SUBCOMMYIITEE ON COVERNMENTAL YXFFICIENCY

AND THE DISTRICT OF COLUMBIA

Mr. MATHIAS. Mr. President, I would
Uke to announce that the Subcommittee
on Governmental Efficiency and the Dis-
trict of Columbia of the Governmental
Affairs Committee will hold a hearing on
S. 1040, a bill to increase the amount au-
thorized to be appropriated as the an-
nual Federal psyment to the District of
Columbta. The hearing will be held on
Monday, May 11, 1981, at 9:30 a.m, in
room 3302 of the Dirksen Senate Office
Bullding.

For further information, contact Mar-
garet Sims of the subcommittee staff at
224-4161.

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON ENERGY

Mr. BAKER. Mr. President, I ask
unanimous consent that the Committee
on Energy be authorized to hold a busi-
ness meeting today at 2 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FUBLIC LANDS SURCOMMITIEE

Mr. BAKER. Mr. President., I ask
unanimous consent that the Public Lands
Subcommittee of the Committee on En-
ergy be authorized to hold hearlngs today
on the land and water conservation fund
amendments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

ISRAEL IS 33 YEARS OLD

® Mr. LEVIN. Mr. President, on May 7,
the State of Israel will celebrate the 33d
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anniversary of her reblrth. The signif-
icance of this Day of Independence will
not be lost on those who will partlel-
pate In this cclebration: its date comes
just 1 week cfter Israel memorializes
the holocaust.

These two events are inextricably
linked. Yet today we do not dwell on the
tragedies of the past. Instead, we join in
commemorating what is one of the great-
est achievements in modern history.

After centuries of dispersal, the 1948
Declaration of Independence and the In-
gathering of the Exiles followed what
was clearly the darkest perlod in con-
temporary history for mankind, and for
the Jewish people in parttcular. It was
against all probabilities that Israel re-
emerged—conceived in the hearts of Jews
throughout the world, born in the cham-
ber of the United Nations, and reach-
ing mature adulthood despite wars, calls
for its destruction, and economic woes
of staggering proportions.

What we see today, Mr. President, is
a country rooted not only in 33 years of
modern history, but in 5,741 years of
tradition. What we see is a country which
hss used its resources not only to defend
itself from external forces, but to build
a nation—a nation that not only glves
her people a place to live, but nurtures
them physically and spiritually. In her
33 most recent years, Israel has absorbed
hundreds of thousands of immigrants,
built whole citles to settle them, and con-
structed unliversities, museums, and con-
cert halls for their enlightenment. She
has grown flowers and fruit in the sands
of the south, developed fish ponds and
lush farms in the valleys of the north,
and watched industry spring up through-
out the country. And despite the hostile
environs of climate and surroundings,
she has brought forth this intellectual,
agricultural, and industrial development
within the framework of stable demo-
cratic institutions consistent not only
with her heritage, but with ours as well.

Mr. President, Israsel is a mosaic—a
mixture of people from almost one hun-
dred different lands. She is a diversity of
traditions, of cultures, and of opinions,
yet with a strength that flows {rom one
heart, Jerusalem, the city of peace. As
she approaches her 33d year, it is fitting
that we pay tribute to the miracle of her
existence, and take pause to remember
the horrors which preceded her found-
ing, Her continued well-being and secu-
rity constitute the best hope that such
tragedies will never occur again.@

GRANT LITIGATION AND SECTION
1983

@ Mr. HATCH. Mr. President, In Maine
v. Thiboutot, 100 8.Ct. 2502 (1880), the
Supreme Court expanded 42 U.S.C. 1883,
the major Federal civil rights statute, to
make State and local governments po-
tentially linble In the hundreds of co-
operative programs they engage in with
the Federal Government.

Grant programs are just one of the
areas which are affected by the decislon
in Thiboutot. Recently, both the Inter-
governmental Relations Subcommittee of
the Senate Governmental Affairs Com-
mittee and the Intergovernmental Rela-
tions and Human Resources Subcommit-
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tee of the House Committee on Govern-
ment Operations hela hearings to d.scuss
grant reform, particularly the role of
the courts in grant programs. Testimony
was glven at both hearings that the
Thiboutot decision is contributing to the
current problems in the Federal grant
system.

Prof. George D. Brown of Boston Col-
lege Law School, who specializes in in-
tergovernmental relations, suggested
passage of my bill, S. 584, as g first step
to remedy the problems associated with
grant litigation. Mr. President, I ask that
an excerpt of Professor Brown's state-
ment before the Intergovernmental Rela-
tions and Human Resources Subcommit-
tee on April 9, 1981 be printed in the
RecorD. Professor Brown's excellent
analysis points out some of the reasons
that Congress should pass S. 584.

The excerpt follows:

EXCERPTS

IO0. THE ROLE OF THE FEDERAL COURTS IN THE
OPERATION OF THE GRANT SYSTEM-—A HIDDEN
ISSUE IN GRANT REFORM

I mentioned earlier the explosion {n grant
ltigation. The major component of that ex-
plosion Is sults by third parties to block or
slter the award or administration of Fed-
eral funds. There are two reasons for the
growth of such sults. The first 1s the increas-
ing number of grant conditlons—especially
“cross-cutting” ones—and the resultant in-
crease i{n putative beneficiaries. The second
reason is a climate of extraordinary judi.
clal recaptivity to third party sults. Let me
use as an lllustration the recent Supreme
Court declslon in Maine v. Thiboutot, 100
S5.Ct. 2502 (18B0). That casc Involved the
scope of 42 U.S.C. §1983, which provides
that:

“Every person who, under color of any
atatute, ordinance, regulation, custom, or
usage, of any Btate or Territory, subjects, or
causes to be subjected. any cliizen of the
United States or other person within the
jurlsdiction thereof to the deprlvation of
any rights, privileges or immunities secured
by the Constitution and laws shall be 1lable
to the party (njured In an actlon at law,
sult In equity, or other proper proceeding for
redress."”

This testimony utilizes Thiboutot as a de-
parture point for an examination of the im-
pact of third party suit on the functioning
of the grant system. It begins with a critical
analysls of the decision itself. I then argue
that third party suits have serlous negative
consequences for the grant system. In con-
cluslon, it Is suggested that Congress should
overiurn Thiboutot, but that this Is only she
first step in an overnll review of the role of
the Federal courts in Federal ald programs.

{1} THIBOUTOT—MAKING IT LOOK EASY

A, The decision: Maine v. Thiboutol in-
volved a challenge by welfare reciplents to n
reduction In thelr payments, which they as-
serted violated m federal statute, The sction
was brought in state court, resuiting in a
ruling favorable to plaintlffs. On certiorarl
the state sought review of a ruling by its
Supreme Judiclal Court that plaintifls were
entitled to attorneg’s fees under the Civil
Rights Attornes’s Fee Awards Act of 18786, Ac-
cording to the Supremo Court the easp pre-
sented two fssues (1) whether § 1083 encom-
passes cinims based on purely statuiore vio-
iations of federnl inw and (2) If 5o, whether
attorney's fees under § 1888 may be nwarded
to the prevailing party in such an action.”
In s somewhat cursory opinlon, Justiee Bren-
nan, wrltlng for n slx man muajority, an-
swered both questions In the affirmative
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In resolving the coverage issue he em-
phastzed the “plain language™ of § 1983, {.c..
its reference to “laws,” in addition to the
Constituilon, He also relied on numerous
cases such as Edelman v, Jordan, 415 U.S. 651
(1974). which appeared o rest on the premise
that § 1983 extended to statutory claims.
Finally, he anslyzed the legislative history
as inconclusive, arguing that whon Conyr:ss
added the words “and laws" to § 1983's pred-
ecessor 1t might have envisaged only equal
rights laws, or it might ha.c had a orouder
purpose.

As for attorney’s fees, having declded that
the orlginal challenge was a § 1983 action,
Justice Brennan invoked the plain language
of § 1988 to afirm the holding that an award
was proper (“Since we held that this statu-
tory sctlon is properly brought under § 1983,
and since § 1988 makes no exception for stat-
utory 1983 sction, § 1688 plainly applles to
this suit.")

In s sharp dissent Justice Powell chastised
the majoriy Tor declding the matter “almost
casually.” and took issue with them both on
Iegislative history and on the weight of prior
decislons. Of particular significance for this
hearing is his elaboration of the serious
policy and programmatic arguments agalnst
extending § 1983 to all statutory clalms. He
noted that states and localities are engaged
in “literally hundreds” of cooperative pro-
grams with the federal government, He em-
phasized the broad scope of grant programs,
and predicted a vast Increase {n third party
grant litigation.

Part of Justice Powell's objection to this
impact of Thiboutot rested on federalism
grounds: the spectre of the federal courts
overseeing & broad range of state and local
activities. He was also disturbed by the po-
tential for a vast lncreasc In damage clalms
against government grantces and thelr offi-
clals for violations of grant conditions. In the
case of municipalltles, he noted that the
combined eflect of Thiboutot and Owen v.
City of Independence 100 8. Ct. 1398 (1880),
could be strict inbility for such violations.

B. The problems: Opinlons on Thiboutot
differ. Professor A. E. Dlck Howard of the
University of Virginia was quoted in Time
Magazine as follows: “I have problems with
taking a statute aimed at discrimination
against blacks at a time when government
dldn't care about handing out benefits, and
applylng 1t 100 yvears later in a totally dif-
ferent age.” On the other hand, the Harvard
Law Review has gushed with pralse: “At
little expected cost, the Thiboutot holding
offers the promise that sll state and local
offi~als will be both beld accountable for
past deprivations and deterred from com-
mitting future errors. These ends will be
served best i1f Thiboutot plaintiffs are able
to recover damages. Only then will effective
compensation and deterrence take place”,
94 Harv. L. Rev. 230 (1880). With respect, I
think the Review is wrong.

As far as precedent fs concerned, iIf the
matter were as clear as the majority thinks,
one wonders why the lower courts in scores,
perhaos hendreds. of cases have engaged in
painsteking analysls to determine whether a
cause of action could be implied under a
particular grant statute. Whenever the de-
fendant was a state or local grantee It
would seem that the plalntiff could simply
have invoked § 1983 as an exoress cause of
action. It s hard to belleve that the lower
courts, and Iitigants, simply mlssed the
point. Indeed, the Court itself seemed to
treat the issue as open in a 1879 case. South-
castern Community College v. Davis, 442 U .S,
397,404.n.5 (1979).

There is also a scrious separation of pow-
ers problemi with the Thiboutot analysis.
The Court’s result takes away, retroactively,
the remedial issue from the Congresses
which hnve enacted some 500 grant pro-
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grams. It is important to recognize that
Congress has, on occasion, grappled with
the question of third party chailenges to
grantee practices. The best example 1s the
1976 amendments to the State sand Local
Flscal Assistance Act of 1972 (General Rev-
enue Sharing.) Congress was dissatisfied
with the Office of Reysenue Sharlng's ad-
ministration of the program and with in-
conslstent court decisions on the abllity of
third parties to sue. The amendments
establish u complaint mechanism, and pro-
vide for a private actlon as fallows:

“Whenever a state government or a8 unit
of local government, or any officer or em-
ployee thereof acting In an official capacity,
has engaged or Is engaging in any act or
practice prohibited by this Act, upon ex-
haustion of administrative remedles, a civil
fiction may be lnstituted by the person ag-
grieved In an approprinte United States dig-
trict court or in a State court of general
Jurisdiction,"

It Is not olear why Congress bothered to
provide for private sults If, as Justice Bren-
nun eaid in Thiboutot, 1t wes well aware of
the Court’s "many pronouncements on the
sicope of § 1683.*

Thiboutoy will almost certainly mean more
third party suits, especially since atrorney's
fecs are now svallsble. The deciajon also
opens up the relatively uncxplored issue of
dumages In grant Utigation. In hls dissent,
Justice Powell (dentified “unemployment,
medicald, school lunch subsidles, food stamps
and othar weifare benefits” as “particularly
inviting subjects of Ntigatlon . . ." Bince
dental of a benefit essentlal to health ar
even to llc Itself could lead to serlous and
demonstrable harm his prediction may prove
correct. 1L a somewhat similar wein, Pro-
fessor Richard Cappalll has explored the pos-
sibility of “senfor cltizon torts,” “children’s
dietary torts,” and “poor people’s torts.”
Federal Grants and the New Statutory Tort;
State and Local Ofiicials Beware!, 12 Urb.
Law. 445, 452-53 {1980).

Whatever the meaning and Impact of
Thiboulet, it is clear that the declslon Is one
more in o string of victorles for plaintiffs,
the net result of which s to increase sub-
stantially the bringability and the volume of
third party grant ltigation. For cxample,
stand{ng has virtually disappeared as an ob-
stacle; and the jurisd{ctional amount has
been abolished altogether in federal ques-
tion cases. These developments have oc-
curred at the same time that an increasing
drum beat of criticlsm i3 being leveled at
the grant system itself. The ACIR report is
8 good example of this criticlsm. Some of
the critics have noted the role which iitiga-
tion plays in contributing to these cond}-
tions and to the overal]l complexity of fed-
eral grant programs. Let us turn now from
Thiboutot to a genernl consideration of the
impact of third party litigation on the func-
tloning of the grant system.

(2) Thira Party Litigation—Good or Bad?
A. The case for! The arguments in favor of
suits by third parties attacking the award
or administratlon of federal granls are
straightforward and somewhat self-cvident.
Justice Inrian's opinlen In Rosado v. Wy-
man, 307 U.S. 367 (1870), suggests two pur-
poses which such sulfs further: making
certain that Congress' will is not ignored by
gran*ees, nnd protestine the Individual ben-
eflclaries of federnl ald programs. These
justifiestions overlap, but can be extimined
separately,

Consress attarhss conAitfons to federal
aid in order to achieve what it percelves as
nntlonal cbiectives. This is true both aa to
program specific condltions. which prescribe
how the money i to ba spent, and “cross-
cutting™ conditions, which further values
such =s non-diserimination or environ-
mental protection. The very presence of any
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string ropresents a potential displacement
of the grantee's freedom to choose, In that
the grantes might well not have chosen tg
follow the course of conduct ‘“mandated
by the string. That fs why Congreas imposnad
the condition in the first place. There I8
thus an inherent potential for grantee eva-
sion snd disobedience of virtually all grant
condlitions. Among the examples of moti-
vation might be a desire to cut costs, Tegiti-
mate disngreement over how best to operate
& program, of an outright desire to convert
federnl dollars to uses other than those
intended by Congress. Allowing third parties
to sue to enforce grant conditions is an &=
sontinl tool to help keep the grantees honest.

1t is also important to focus on the types
of person likely to bring such suits. In many
\nstancas, they will be individuals or groups
with little clout in the grantee's political
processes. Examples include welfare recip-
fents such as the Thiboutot plalntiffs,
racinl minorities, classes such as the handi-
capped, low incompe pErsons generally, or
those promoting & locally unpopular cause
such ®&s environmental protection. (The
typleal case would be one in which the over-
whelming majority of & community wanis to
build n federally aided facility, but a small
group of environmentallsts seeks to block
it.) A fundsmentsl premise which underiles
much of the present grant system is that
state and local governments cannot be
counted on to respond adequately to such
Interests, Thus, third party grant sults rep-
resent one more instance of the federal
courts serving as “the primary and powerful
mechanisms for vindlcating every right given
by the Constitution, the laws, and treatles
of the United Stntes” Steflel v. Thompson,
415 US. 452, 464 (1974) (Brennan, J.).

B. The counter-arguments.

1 The traditional objectlons: Grant Utiga-
tion has not lacked critlcs Dissenting in
Rosado, Justice Black expressed a strong
prefoerence for the administrative process as
the inltial point for resolution of third party
grievances against grantees, He noted that
Congress had established detailed provisions
for review by H.EW. of state compliance.
Thus, Justice Black saw third party grant
disputes as strong case for Iinvoking the
doctrine of primary jurisdiction. A second
objection to grant litigation might be based
on federalism principles drawn from cases
such as Rfzzo v. Goode 423 U.8. 362 (1976).
It may be undesirable for the federal courts
to thrust themselves deeply Into the every-
day spending decision of states and locallties.

Whatever force these objections may have,
the SBupreme Court has, explicitly and im-
plicitly, rejected them in & virtually un-
broken line of precedent stretching from
1988 to Thiboutot. However, one can out-
line a new and somewhat different set of
objections to third party grant litigation.
They are liable to be presented with con-
siderable force as a full scale debate on the
Tuture of the grant systera moves to center
stage. These objections are rooted in, and
are part of, & fundamental disenchantment
with the system in its present form.

2. The grent system—out of control? The
ACIR report makes & strong case for the
proposition that the system is “‘overheaded.”
Problem of effectiveness, efficlency, costliness
and accountabllity are widesprend, The
ACIR's gloomy assessment Is shared, in vary-
ing degrees. by many others, Including the
Office of Management and Budget, the
grantee community, and members of Con-
gress.

The problems outiined by the ACIR are
serlous enough as 1s. They could lead to
worsa conseéquences, One, albelt unllkely,
might be a complete dismantling of the
ETRNY system, given Presldent Reagan's cam-
palgn pledge to “transfer, whenevor poesible,
federal programs back to state and loeal
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governments along with the tax sources 10
pey for them. . . . If this transfer takes the
form of block grants, as seems more likely,
the loss to current program beneficlaries may
not be great. But if the federal government
simply gives up programs, there is no guar-
antee that states and locallties will assume
them. In some cases constitutional and stat-
utory limits on taxing and spending may pro-
hibit it. On the other hand, if the system
simply remsins as it 15, potential grantees
may forego federal funding. After all, 80 per
cent of all grant funds are in 25 programs.
There are 524 other programs. There is, in
fact, a growing tendency to stay away from
federal funds because of the¢ very kinds of
problems the ACIR mentioned. If the critics’
vicw of the system is accurate, sweeping re-
forms wlll be necessary. For purposes of this
testimony, however, it is important to ex-
amine the extent to which, If any, grant ltl-
gation has helped create the present situ-
ation.

3. The courts as part of the problem:
Some ansalysts have suggested that the ris-
ing tide ol grant Utigation s one of the
causes of the current problems of the grant
system. There are several ways In which
third party suits might lead to the type of
difficulties cited by the ACIR.

The most obvious is the costs of grant
suits. There are the costs of defending the
sult, Many such cases are, in effect, brought
by independently financed advocacy groups
who relish the thought of litigating at the
appeliate level, and {deally, in the Supreme
Court. Thus the litigation, apart from its
inherent complexity, 1s likely to be pro-
tracted. Many third party grant sults are
brought to stop s federally funded project.
Even 1if the defendant ultimately prevalls on
the merits, the project may have been
substantially delayed. This can increase
project costs drameatically. In many in-
stances plaintiffs do win, or a scttlement 1s
reached. This can bring into play attorney's
fees—since under Thiboutot, grant sults are
now § 1883 sults—and, of course, the costs
of compliance. Thess costs will vary widely,
depending on the type of puit, but can be
quite expensive.

Another aspect of the cost issue is the
avatlabllity of damages from the grantee and
its officfals—an open {ssue after Thiboutot,
The issue of damages In grant Mtigation is
beginning to receive scrutiny. As noted, the
Harvard Law Review favors damage swards,
Profesgor Richard Cappall, in the article
clted above, offers a diametrically opposed
analysis. He arguss that compensating those
hurt by Incorrectly administered grant
statutes will divert scarce resources away
from programmatic ends. He also ylews such
awards as Increasing the chances govern-
ments will opt out of grant programs.

Third party litigation also contributes to
the complexity and difficulty of administer-
ing grant programs, Issues In the suit itself
will frequently be bafing te officials not
trained In the law. More serious are the ef-
fects of the pendency ol the suit on the
grantee’s decisionmaking processes. Take ths
case of a nearly banrupt city which decides
to cloas o federally aided facility as part of
an overall austerity drive. Minority plain-
tiffs fue to enjoin the shutdowa on the
ground that it will discriminate against
them in violation of Title V¥ ¢f the Civll
Rights Act of 18964. If the district court
grants temporary rellef doss the citv then
make other cuts, or hold Its breath and hove
to prevall on appeal. assumling the appeliate
court acts expeditlously? Suppose the dis-
trict court denies rellef. but the plaintiffs
appeal. Again, what happens to the municipal
budgetary proceszs? One answer might be to
rely on the advice of the relevant grantor
agency. But the federal courts may not agree
with the agency. In the widely discussed
Hartford community development litigation
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the grantee defendants were in compliance

with H.UD. guidelines. Nonetheless, the dis-

It.;'d:t court and court of appeals overruled
.U.D.

Desplte the possibility of such a result,
gra.tees are lianely to insist on elaborate
guidance and written assurances of com-
pllance before doing anything. To the extent
that theéy have flexibllity, they are likely to
be exceedingly timid In exercising it. The
following quotation from a Community De-
velopment case shows a rare judicial aware-
ness of these problems:

“Allowing a& private right of action under
the HCDA could cause the Act to lose much
of it3 vitallty by makinz local officlals ap-
prehensive to applying for grants because
of fears of costly lawsuits. Extensive 1itiga-
tion under HCDA may encourage communl-
ties to engage in low-profile activities aimed
at minimal compllance with the program
requirements, perfunctory environmental as-
sessment and relocation assistance—in short,
evadinz major problems and major contro-
versles whenever psssible. For these reasons,
protracted lltigation could spell serlous de-
1ay and loss of an opportunity to lmprove
this nation’s communities." Mcntgomery
Nelghborhood Association v. HU.D. (unpub-
lished N.D. Ala., Nov. 21, 1978, ellp opinlon
at 4, No. 77-54-N).

Third party swits slso aggravate the ac-
counvabluty component ol grant programs.
Ccontemporary istergovernmental relations
are already loaded with opportunities for
Lnger pointing aud buck passing. Litigation
complicates the question of who’s in charge
here. 15 it the 1eds, the grantee, or the
judge?

Qrant suits can also frustrate the achieve-
ment of program goals. Take the case of an
economic aevelopment project involving fed-
eral, local, and private funds, which Is at-
tacked on the grounds of inadequate citlzen
perticipation. If the court agrees with the
plaintilfs and grants an lnjunction, the re-
sultent delay will drive up costs. The public
funds may no longer be suficient, The de-
veloper may pull out. Which would Congress
have preferred: the project without the par-
ticipation, or the particlpation without the
project? The court is not in any position to
make such tradeolls, It must enforce the
grant conditions as they are written.

In sum, third party grant sults may well
be a major component of what is wrong with
the grant system. It is palve for their pro-
ponents to trumpet “the promlse of Thi-
boutot” without recognizing the negative
consequences. It would be equally nalve for
grantees, and their allles, to assert that all of
their grant related activitius should be
shielded from judliclal review in the interest
of a “*smoother” system.

1V. THE CONGRESSIONAL RESPONSE

A. Overturning Thiboutot: The role of the
courts in the grant system 1s certain to come
under closo scrutiny {n the Ninety-Seventh
Congress. Jne of the first issues, of course,
will ba whether to overturn the Thlboutot
declslon. Senator Orrin Hatch has filed legis-
Jation to do so. (S. 654) As the analysls pre-
sented In the firat half of this testimony sug-
geats, there are a number of excellent reasons
to enact it, Congress may simply view the
holding that all grant sults are § 1083 suits
a5 wrong. Alternatively, It may be apprehen-
sive about Thiboutot's possible impnacts on
the grant system, and conclude that one
need not walt for them to materialize before
acting. Overturning the declsion does not
present any far réaching constitutional issues
of Conecress’ power over the jurisdiction of
the federal courts. Thiboutot involved inter-
pretation of p fereral statute, in particular,
its relationshio to other federal statutes
Indesd, Jus*ics Brenn~n sucassted that those
unhavpy with the declslon address thelr
arguments to Congress.@




