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= put g6 Jones v. Eastern Maine Medical
Center, 448 F. Supp. 1156 (D. Me. 1078).
whore the court stated that the provision of
fres medical mssistance to indigents is not
a publiec function.

= J, Nowak, R. Rotunda, and J. Young,

onstitutional Law 460 (1978).

C=‘ See also Evans v. Abney, 306 Us, 435
{1970}, where the Court Invalidated a trust
which had set up o raclally restrictive public
park and allowed the jand to revert to the
helrs of the maker of the trust,

=J, Nowsk, R. Rotunds, and J. Young,
Constitutional Law 481 (1878).

= See also Moose Lodge No. 157 v. Irvis, 407
U.S. 163 (1972), where the Court found that
state furnished services such as electricity,
water and police and fire protection would
not glve rise to a finding of state action.

# But see Public Utilitics Commission v.
Pollak, 343 U.S. 461 (1852), where the Court
applled due process guarantees Lo 6 Tegu-
lated transit company stating: “We find . ..
a suMclently close relation between the Fed-
eral Government and the radlo service to
make it necessary for us tc consider those
Amendments . . . We . . . recognize that
Capital Transit operates its service undor the
regulatory supervision of the Public Utilitles
commission . . . At 462.

= The Court distinguished Public Utilities
commission v. Pollak, supre, from the sltua-
tion presented by Moose Lodge by stating:
“Unlike the situation in Public Utilities . . .
where the regulatory egency had afirma-
tively approved the practice of the regulated
entity after full investigation, the Pennsyl-
vani{a Liquor Control Board has neither
approved nor endorsed the raclally discrim-
inatery practices of Moose Lodge.” At 177
footnote 8.

= See also, Columbia Broadcasting System
v. Democratic National Committee, 412 U.8.
94 (1973).

2 See also, Schlein v. Milford Hospital, Inc.,
561 F.2d 437 (2d Cir. 1877); Greco v. Orange
Memorial Hospital Corporation, 513 F.2d 873
{Sth Cir. 1975), cert. denled 423 U.S. 1000
(1975); Taylor v. St. Vincent’s Hospital, 523
F.2d 75 (Bth Clr. 1875), cert. denled, 424
US. 948 (1976).

' For example see Ruffler v. Phelps Me-
morial Hospital, supra.

Mr. President, as I stated yesterday,
this bill would give the long arm of the
Federal Government the power to go
Into the States and exert tremendous
control over institutions that are purely
State institutions. We think that is a
great mistake, and our opinion is borne
out by the Governors of the States; it is
borne out by the attorneys general of
the States; it is borne out by other offi-
cials of the States.

I will read a few samples of statements
from Governors, attorneys general, and
other officials, and then I will ask that
the other statements be printed in the
RECORD.

Yesterday, I engaged in a collogqu
with the able Senator from West 03!1-3:
ginin, Senator JENNINGS RARDOLPE. T had
no contact with the Governor of West
Virginia on this subject, but this morning
I recelved a wire from the Governor of
that State, and 1 was glad to receive it.
It reads as follows:

I am opposed to S. 10 which permits -
necessary Federal control of l‘:xstllutlnt;?sl
caro at the State level. West Virginia has
mado progress which insures proper institu-
tional eare and judicial remedies and 8. 10
15 unnecessary. Your support will be appreci-
nted.

JouN D. ROCKEFFLLER IV,
Governor, State of West Virginia.
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Mr. President, I should like to make
an inquiry about the sgreement. As I
understand It, anyone who wishes to
offer an amendment may do so. How
much time will be allotted for that pur-
pose?

The PRESIDING OFFICER. Thirty
minutes on all amendments.

Mr. THURMOND. In other words, the
time I am using now is on the bill, as I
understand it.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. THURMOND. This does not affcct
the time of anyone who offers an amend-
ment.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. THURMOND. Some Members on
our side will offer amendments today,
and I want to be sure that they will not
be affected.

Mr. President, I am just going to pre-
sent a few samples of letters that I think
are significant. I have this letter from
the attorney general of Alaska:

We greatly appreciate the opportunity you
have extended to us to comment on S. 10, the
Senate bill that would permit the United
States Attorney General to initiate or inter-
vene (n civil rights actions sagalnst state
mental institutions and jalls.

As 1 am sure your are aware. the State of
Alaskn is currently embroiled in a number of
dlsputes with the federal government, pril-
marjly concerning federal control over land
and other state natural resources. T vlew S. 10
as just one more way that the national gov-
ernment will be able to impose {ts will, how-
ever laudable it belleves the goals are, upon
the states. In addition, I am concerned about
the way in which this proposed law would
affect any number of small institutions, pri-
marily local Jails in lsolated areas of Alaska,
that reflect the different cultures and llfe-
styles in those communities.

If such a blll Is to become law then I be-
lleve that sectlon 2 of the bill, requiring the
Attorney General to certify that he has at-
tempted to conclliate the disputes between
the partles, also be made a conditicn of the
United States Intervening In any pending
action under section 3, and not just when an
action is to bec Initiated. If the bill Is not
amended in that way then the reasonable
requirements of sectlon 2 can be too easily
clrcumvented.

Agaln, thank you for the opportunily to
comment on this blll.

Yours very truly,
Avrux M. GROSS,
Atltorney General.

I have a letter from the Governor of
Georgia:

Thank you for your recent letter sharing
with me your concerns regarding S. 10, which
addresses the rights of Institutionalized per-
gons. It is my understanding that s simllar
blll has already passed the House.

I am Iln agreement that the mentally dis-
abled must be assisted In obtaining legal
services, and I am confident that Qeorgia's
current statutes make adequate provision to
provide these services. In 1877, I appointed a
committee to rewrite our statutes regarding
rights of the mentally ill, mentally retarded,
alcoholics and drug abusers who may need
involuntary commitment and treatment in
order to protect themselves as well as others.
This commlttee included attorney advocates
for the mentally ill and mentally retarded,
cltizen interest groups, members of the Gen-
eral Assembly snd others. The resulting
amendments were enacted in 1978 and re-
celved additlonal “fine tuning"” in the 1879
sesslon of the Georgia General Assembly.

In regard to state correctlonsi facllities, I
am strongly opposed to glving the United
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States Department of Justice opportunities
for direct Intervention into the stale correc-
tlonal system without a formal process nd-
dressing specific complalnts, and [ am op-
posed to federally established minimum
standards for state correctionnl facilities
without input from the states and without
benefit of state leglslative action,

A natlonal pollcy to define and protect the
constitutional rights of inmates of state and
loeal institutions should only be established
in formal consultation with state
government.

With kindest regards. I am

Sincerely.
GEORGE BUSBEE.

Mr. President, I have a lciter here

from the Governor of Michigan:
STATE OF MICHIGAN,
Lansing, July 23, 1979.
Hon. STROM THURMOND,
U.S. Senate,
Washington, D.O.

Dear SENaTOR THURMOND: Thank you for
your letter expressing concern regarding the
possible enactment of S. 10. I agree with you
that we should move toward increasing state-
federp) cooperation rather than establishing
mechanisms that will result In adversary
confrontations.

Michigan joins the National Assoclation of
Mental Health Program Directors in the po-
sition that there is no need for 8. 10 snd
that such legislation will place further bur-
dens on state legal activities, overlond nlready
hoayy court ealendars, and duplicate ongoing
legal remedies.

The State of Michigan has established an
extensive network of recipient rights offices
at o)l siate hospitals and centers for the de-
velopmentally disabled for the purpose of
ensuring and protecting the rights of recip-
lents ‘of mental health services.

In additlon, s specific protection and ad-
vocacy system outside the Department of
Mental Health has been established for the
developmentally disabled with legal exper-
tise available, free of charge, to all develop-
mentally disabled citizens.

1 assure you there are sufficlent numbers
of qualified legal experts avallable within the
state to pursue appropriate legal redress for
violations of rights of reciplents of mental
health services and further involvement by
the Justice Depariment would be redundant.

Legal intrusion by the U.S. Department of
Justloe will polarize agencles and reduce state
and federnl agency cooperation compounding
the problem of croating better interagency
relationsliips and promoting cuoperation.

Warm personal regards.

Sincerely,
WiLiAM G. MILLIKEN,
Governor.

Mr. President, I have a letter {rom the

Governor of Oregon:
OFFICE OF THE GOVERNOR,
Saletn, Oregon, June 4, 1979.
Hon. STrRoM THURMOND,
Senate Office Buflding,
Washington, D.C.

DeAR SenaTOR THURMOND: I agreo with
your opposition to S. 10 relating to the con-
stitutional rights of persons in publie insti~
tutlons,

Court actlon initiated by the Unted States
Department of Justlce is not an effective or
appropriate way to assure that citizens in
publlic institutions receive Proper care and
treatment, There are not sufficlent deficlen-
eles in the institutions to warrant intruslon
of the Federal Government In an adyersarial
role into the state's management of its fo-
cilitles,

Thank you for bringing this bill to my at-
tention. I will let the Oregon Congressional
Delegation know that I see no need for S.10
or HR. 10, and I will urge them to oppose
enactment of this legislation.

Sincerely,
VICTOR ATIYEH,

Governor.
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Mr. President, I have a letter here

from the Governor of Nebraska:
STATE or NIZBRASKA,
Lincoln, Nebr., May 24, 1979.
Hon. StrRom TIIURMOND,
U.S. Senate,
Washingion, D.C.

Drag SenaToR TauURsMoOrD: Thank you for
your letter and information regarding 8. 10,

As you may know, the State of Nebraska
{8 currently involved in litigation concern-
ing & State institution for the mentally
retarded, The Department of Justice has
intervened In the lawsuit. After their inter-
vention, the case changed from one involv-
ing patient rights to one challenging the
philosophy behind the structure of the state
institutions.

Although I do not feel it would be appro-
priate to comment on the specifics of the
case, the case has made me sware of problems
which ennctment of legisiation such as §, 10
could cause, Such legisiation tends to dis-
rupt cooperation between levels of govern-
ment and deleys solutions to the problems.
T oppose 8. 10 and heartily support your ef-
forts to defeat it.

With kind regards,

Sincerely,
CHARLES THONE,
Governor.

Mr. President, I have a wire here from
the Governor of South Carolina. I be-
lieve this is n copy of a wire sent to the
distinguished chairman of the Constitu-
tional Subcommitiee, Senator Bays. He
8ays:

Deak MR. CHAmRMAN: I have concluded a
review of bill 8. 10 pending before your
subcommittee, which would authorize the
U.B. Attorney General to institute or inter-
vene In actions alleging deprivation of con-
stitutionsl rights of institutionalized per-
sons. We have a functionally effective
ombudsman system in the State of South
Caroling, independent State advocacy units,
and constantly seek to upgrade facilities and
conditions in State institutions. The answer
to all problems ls not always found In the
courts, I strongly urge you and your sub-
committes to consider more desirable alter-
natives to achleving necessary protections
for citizens who are Institutionalized. I con-
sider S. 10 both unnecessary and undesirable.

RICHARD W. RILEY,
Governor, State of South Carolina.

Mr. President, I have a letter here from

the Governor of Mississippi:
THE CAPITOL,
Jackson. Miss.,, June 19, 1878.
Hon. StRoM THURMOND,
U.S. Senate State of South Carolinag, Dirksen
Senate Ofice Building, Washington, D.C.

DEAR SENATOR THURMOND: Thank you for
your recent letter concerning 8. 10.

I have studied thia bill carefully and be-
lleve this area of State and local concern
may best be regulated through State legisla-
tion slong with the regulations and stand-
arg:a :;iopted by the various agencles within
8 -

The passage of this bill would infringe
upon o State's rights of self government. The
ability of the State to goverp its internal
affairs should not be carved away 8sny
further than has been done in the past. We
are willlng to work with federal agencies in
this ares, however the ensctment of 8. 10
would surely create frictlon and confronta-
tions between States and federal agencles at
a time when cooperation is most needed.

Agnin, thank you for writing and If I may
be of any further assistance, please do not
hesitate to contact me.
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With kindest personal regards and best
wishes, I am
Sincerely your friend,
FincH,
Governor.

Mr. President, I have a letter here
from the Governor of Indiana:

OFFICE OF THE GOVERNOR,
Indianepolis, Ind,, May 22, 1879.
Hon. STROM THURMOND,
U.S. Senator,
Washington, D.C,

DraR SExATOR THURMOND: Having reviewed
S, 10, it 15 my opinfon that the bill would
permit unnecessary federal control over in-
stitutional care nt the state level. While it
may be true that 10 or 15 years sgo, many
states were not meeting their obligations to
those confined in state institutions, fortu-
nately, that is no longer true,

In the past several years, Indlana, llke
many other states, has moved aflirmatively
in this prea. Examination of Indlansa's slg-
nificant progress has been made in the pro-
vision of care and protection to inmates, as
well as in respect for human rights. Where
Indians and other states have fallen short
{n mesting thelr responsiblilities in the In-
stitutional ares, sdvocacy organizations for
the various persons confined have shown they
can be very effective in their use of the ju-
diclal system.

In view of the states' progress jn the pro-
vision of institutional care and judiclal rem-
edles which assure additional progress, S. 10
would be an unnecessary layer of federal in-
tervention in an area already belng handled
effectlvely at the state level.

Kindest personal regards,
Oris R. Bowex, MD.,
Governor.

I especially wish to call that letter to
the attention of the able chairman of the
subcommittee who is a distinguished
Senator from that State.

Mr. President, I have a letfer here
from the Governor of Virginia:

COMMONWEALTH OF VIRGINIA,
Richmond, Va., May 7, 1979.
Hon. STROM THURMOND,
U.S. Senate,
Washington, D.C.

Drak STRoM: Thank you for your letter of
May 1 snd the copy of Senate Bill 10.

1 am enclosing a copy of a letter I have
written Virginia's Congressional Delegation
on this legislation for your information.

I do appreciate your bringing this to my
attention, however.

With all good wishes, I am

Very truly yours,

JoHN N. DALTON.

And in the copy of the letter to the
delegation, he opposes vigorously S. 10:

I APRIL 19, 1978.
Hon. JosePH L. FISHER,
Cannon House Office Building,
Washington, D.C.

Dear JoE: I have been advised that House
Bill 10 concerning the rights of the institu-
tionalized has cleared the House Judiciary
Commilttee and Is tentatively scheduled to
be heard on the floor on April 26, 1879. A
simtlar bill, S. 10, has been Introduced in the
Senate.

I continue in my opposition to the bills as
belng unnecessary and redundant. I am con-
cerned that the Attorney Genersl may re-
quire & large bureaucratic organleation to
attempt a good falth effort to comply with
thelr provisions, and such an expensive
bureaticracy {8 unnecessary. ¥ also feel that
there Is now ample provision to ensure n
full and falr consideration of alleged viola-
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tlons of an Individual's civil rights and that
the bills would Interpose the Attorney Gen-
eral as some sort of official lawyer for those
confined, In brief, I feel there {5 an ample
body of case law already existing to resolve
disputes in the courts, and the scales of
fustice are not unduly tipped in favor of the
states. Therefore, the system proposed by
these bills are unnecessary, redundant and
unduly expensive. I Turther feel they repre-
sent an Intrusion into State prerogatives,

A copy of m position paper setting forth
Virginin’s position on the two bills Is at-
tached for your use. I hope you seriously
consider our pasition.

Wwith all good wishes, I am

Very truly yours,
JoHn N. DALTON,

Mr. President, I have a letier here
from the attorney general of California:
STATE OF CALIFORNIA
DEPARTMENT OF JUSTICE,
Sacrameiito, Calif., November 1, 1978.
Hon. Stron THUEMOND,
US. Senats, Commiltee on the Judiciery,
Washington, D.C.

DEear SENATOR THURMOND: Thank you for
your letter of September 14, 1879, In which
you asked for my thoughts concerning 8. 10,
a biil which would authorize the United
States Attorney Genernl to bring civil ac-
tions on behalf of institutionslized persons
in state and local facilities.

I am O] to 5. 10 because it fosters
confrontation between the state and federsl
governments instead of cooperation which
f5 sorely needed 1o insure that the rights of
the institutionallzed are safeguarded. Treat-
ment of Institutionalized persons Is a serious
concern. However, it 15 ns much & state and
jocal concern as it 18 a federal one. It s &
mutual concern which requires coordinated
effort and cooperation between the various
levels of goyernment.

Consequently, comprohensive and cooper-
ative national and state leglsiative programs
have ben enacted to improve the quality of
\ife for the confined. Californin has respond-
ed to thé Developmentally Disabled Assist-
ance and Blll of Rights Act (42 us.C.
£ 6001-6081) with extensive legisiation
which recognizes n responsibility to /ssure
the dignity nnd self-respect of these persons.
This legisiation established the Californla
Development Disabliity State Plan (Cal. Wel
& Inst. Code §§4560-4565), o State Couneil
on Developmental Disabllities (Cal. Wel. &
Inst. Code §5 4520-4554), and Area Boards on
Developmental Disabilities which areé man-
dated to protect and advocate the rights of
all persons with developmental disabilitles
(Cal, Wel. & Inst. Code §§ 4570-4631) , The
rights of the involuntarily detnined are pre-
cisaly defined by state lnw {Cal. Wel, & Inst,
Code 56 B325-5331), For those imprisoned
persons, California has absndoned the con-
cept of “oivil death™ and has restored all
elvil rights; and these may be restricted only
when necessary for the reasonabie security
of institutions snd the reasonable protection
of the publie (Cal. Pen. Code #§ 2600-2601).
These are but & few of the provisions of
Californin law which afford moans of redress
to confined persons claiming deprivations of
rights.

5. 10 threatens to disrunt coordinated
state and national programs lke those catab-
ltehied in California. I am concerned that
the podsibility of lawsults with the United
States will adversely aflect the cooperative
and open-exchange relationships we scek
with the United States Attorneys and the
Federal Bureau of Investigation. Interefoct-
ing the United States Deperiment of Justice
as overseer in the operation of state instita-
tions for the confined reallgns the United
States and State as courtroom adversaries.
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This unnecessarily promotes confrontatlon
instead of cooperation.

It is already not uncommon for California
to provide the United States Department of
Justice with access to confined persons and
their institutions, to cooperate in federsl in-
vestigations and to hold conferences with
federal officials. Indeed, where federal money
is dispensed, such scrutiny is necessary. How-
ever, the spirlt of a cooperative effort to
solve the problems of the helpless should not
be blended with tho coercive element of a
threatened lawsult. In the study of the care
due the {nfirm, {11, disabled and handicapped,
reasonable men, including experts in the
soclal sciences, sometimes disagree on
methods and means. Supplying the federal
conferees with the ‘“‘big stick® to prosecuto
can only chill the openness necessary for
mesaningful consultation and negotiation.

Litigation and more threats thereof are not
the ultimate solution in obtaining care and
treatment for those confined in state or local
facilitles. Government officials and employees
have been inundated with federal lawsults.
Nevertheless, most of the improvements in
our system and its Instltutions have been
brought about by legislative and administra-
tive actlons.

Providing the United States Attorney Gen-
eral with a vehlcle to bring actions against
state and local governments can only en-
courage resort to the courtroom, and more
ltigation. Comprehensive and cooperative
planning, participated in by all government
entities, has thus {ar been the most success-
ful means to the end which is commonly
deslred, namely, good care and treatment for
institutlonalized clitizens.

Most cordially,
GEORGE DEUKMEJIAN.

Mr. President, I have a letter here
from the attorney general of Florida,
and a copy attached thereto to Senator
CHILES on this subject:

DEPARTMENT OF LEGAL AFFAIRS,
Tallghassee, Fla., May 14, 1979.
Re: 8, 10 (H.R. 10 in the House of Repre-
sentatives)
Hon. Stroam THURMOND,
U.8. Senator,
Washington, D.C.

Duar Sexaton THURMOND: Thank you very
much for your letter of May 1, 1979, regard-
ing 8 10 (HR. 10 in the Houst¢ of Repre-
sentatlves), which would permit the Unlted
States Attorney Genersl Lo bring suit directly
against state prisons and mental Institu-
tions to mssert violation of federal constitu-
tional rights.

1 share your concern for this legislation
and am strongly opposed to this proposal. T
have previously contacted Florida’s senators
and governor on this matter and urged their
opposition to this bill. For your information,
I am enclosing my correspondence to Senator
Chliles,

Should you need addlitional assistance or
information, please fee] free to call on me.

Sincerely,
JiM SMrrH,
Attorney General,
DEPARTMENT OF LEGAL AFFAIRS,
Tallahassee, Fla., February 16, 1979,
Hon. Lawrton M. CuILes,
U.S. Senator,
Federal Building,
Lakeland, Fla.

Dzar LawToN: I understand you have been
requested to co-sponsor S, 10, which would
permit the United States Attorney General
to bring sult directly against state prisons
and mental institutions to assert violation
of federal constitutional rights, Whils T he-
lleve that such rights ought to be protected,
I am writing to you to strongly urge your

CONGRESSIONAL RECORD —SENATE

opposition to this proposal. A federal law-
suit is a rather {nefficlent and costly means
to achleve the tmprovements we all desire.
Federal dockets are so crowded as {t 1s now,
that clvil sults move very slowly, if at all.
Institutional suits typlecally require the at-
tention of a federal judge for years. More-
over, courts are ill-suiled to resoclve these
Issues. All too often such cases turn upon
amorphous ‘“‘expert” opinion as to psycho-
logical harm and rehabllitative theorles. I
strongly believe that institutional probleme
must be resolved leglslatlvely, not by judges.
If Congress is seriously concerned that the
llving environments of state institutlons be
improved, 1t should assist the states by re-
turning tax revenues to states for that pur-
pose. The Attorney General might then have
& useful role to oversee the proper expendi-
ture of federal money.

The bill which 1s now before you !s very
much the same as proposals in past years.
The new 30-day notice period is of little
value to state oficials (n suits of this kind
since state legisiatures meet only once each
yvear. In sum, 1 hope that you will oppose
S. 10.

Sincerely,
JiM SnarTH,
Attorney General.

Mr. President, all of these letters, I
might say, express opposition. These let-
ters are from Governors, attorney gen-
erals, and other officials expressing op-
position to S. 10.

Mr. President, I have a letter here
from the Governor of Arkansas:

STATE OF ARKANSAS,
Litile Rock Ark., May 31, 1879.

Re: 8. 10

Hon. 85TRoM THURMOND,

U.S. Senator,

Russell Senate Office Building,
Waskington, D.C.

DeAR SENATOR THURMOND: This Office has
reviewed the referenced bill and agrees with
your observation that it may well straln fed-
eral-state relationships in the absence of any
federal funding to permit states to comply
with equitable afirmative relief ordered by
federal courts. In addition, since individual
plaintiffls may bring actions under present
law lmposing a lesser burden of proof, the
need for this legislation is dubtous.

Thank you for giving this Office the op-
portunity to review and comment upon this
measure.

Yours truly,
Frank B, NeweLr,
Administrative Assistant.

Mr. President, I have a letter here

from the Governor of Connecticut:
OcroBer 3, 1979,

Hon. STROM THURMOND,

Russell Senate Office Buflding,

Washington, D.C,

DeaR SENATOR THURMOND: I am writlng
concerning S. 10 which proposes to authorize
the Attorney General to Institute legnl ac-
tion on behalf of Lnstitutionallzed persons
in cases where such persons are purportedly
deprived of rights, privileges or immunities
provided by the Constitution or Laws of the
United States.

It 135 important to note that the Justice
Department already has adequate authority
to act in those cases where it 1gs deemed nec-
essary, and that existing controls and regula-
tions administered by other Federal agencles,
vis-a-vis the Developmental Dieabilitles Act,
Medicald and Medicare regulations, Educa-
tlon of all Handicapped Children’s Act (94—
194) provide sufiiclent protection for resi-
dents of state-run institutlons.

Furthermore, Connecticut, through fits
protective scrvices, and advocacy laws, and
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other statutes protecting the handicapped
already has sufficient authority to protect
the rights of the institutionalized and {t is
currently exerclslng it, as evidenced by re-
cent federal court action initiated by Con-
necticut’s Office of Protection and Advocacy
of the Handlcapped and Developmentally
Disabled Persons in a case concerning the
care of mentally retarded persons within this
State.

Should the bili be approved by the Com-
mittee. I would urge you to consider these
existing remedies prior to making a decision
on the bill.

With best wishes,

Cordially.
ELLA GRASSO,
Governor.

Mr. President, I have a letter here from

the attorney general of Hawait:
STATE OF HAWAIL,
Honolulu, Hawaii, May 18, 1979.
Hon. StTRoM THURMOND,
U.S. Senate,
Washington, D.C.

DeAR SzNaTorR THuUaMOND: This letter 15
to acknowledge recelpt of your letter of May
1, 1979, relating to bill 8. 10 which grants
standing for the United States Attorney Gen-
eral to initiate suilts against the states on
behalf of institutlonallzed persons. I appre-
ciate your forwarding me your informative
comments on the blll.

After an Inittal review of S. 10, I agree with
you that the individual states should have
the authority to regulate the operation of its
institutions with minimum federal infringe-
ment. The State of Hawall is capable of ef-
fectively operating its own institutions. It
appears that allowing the United States At-
torney General to initinte sults against state
institutions may not be the appropriate
means of remsdying problems that exist {n
such Institutions. Furthermore, there are
presently sufficient avenues of retlef for an
institutionalized person who has any com-
pleints, Including filing suit {n federal court
under 42 USC 1983

I will keep in mind your commentis on 8.
10 when I consult with Governor George R.
Ariyoshi on this matter. Again, thank you
for your sincere efforts in providing me in-
formation on this matter.

Very truly yours,
WAYNE MINAMI,
Attorney Gexeral.

Mr, President. I have a letter here
from the attorney general of EKansas:
STATE Or KANSAS,
Topeka, Kans., May 9, 1979.
Hon. STRoM THURMOND,
U.S. Senate,
Washington, D.C.

DEAR SENATOR THURMOND: Thank you for
your letter of May 1, 1979, concerning S. 10.
At this point I am opposed to passage of such
legislation as it appeers to pose another bu-
reaucratic problem where thore are already
legal remedies avallable. I know of no in-
stance when the Office of Attorney General
of Kansas was unwlilling to cooperate in ful-
filllng the duty of caring for the mentally
111. Until a need 1s shown In this state I can-
not support S. 10.

Very truly yours,
ROBERT T. STEPHAN,
Attorney General of Kansas.

Mr. President, I have a letter here

{from the attorney general of Idaho:
STATE OF IDAHO,
Boise, Idaho, May 24, 1879.

Senator STROM THURMOND,
U.S. Senate, Committee on the Judiciary,
Washington, D.C.

Drar SENaTOR THURMOND: Thank you for
your correspondence concerning Scnate Blll
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10, sponsored by Seénator Birch Bayh of In-
diana. This office has already corresponded
with the National Aszociation of Attorneys
General, indicating our opposition to the bill.
However, we feel obliged to personally advise
your office that we are in oppesition to Sen-
ate Bill 10.

A copy of your correspondence with its
enclosures, has been forwarded on to tho
Idaho Governor's Office.

Very truly yours,
MICHAEL B. KENNEDY,
Deputy Attorney General,
Chief, Criminal Justice Division.

Mr. President, I have a letter from the

Governor of Maryland:
STATE OF MARYLAND,
Annapolis, Md., May 24, 1979.
Hon. STROM THURMOND,
U.S. Senate, Dirksen Building,
Waoshistgton, D.C.

DEeAR SENATOR THURMOND: Thank you for
your letter of May 1, 1878 concerning S, 10,
which would give the United States Depart-
ment of Justice certailn rights of suit on
behalf of persons in state institutlons.

Maryland s concerned about federal decl-
sion making in deallng with areas of state
responsibllity. Attorney General Sachs Is
working with the Nationsl Association of
Attorneys General in an effort to tighten up
conditions in which federal intervention
might take place, should legislation simllar
to S. 10 move forward. There are, of course,
enormous fiscal implications involved in
most initiatives for deinstitutionalization
or Institutional improvement. Maryland
would welcome federsl cooperation in this
sphere.

I appreclate heering from you.

Sincerely,
HaroLp HOUGHES,
Governor.

Mr. President, I have a letter here

from the Governor of Louisiana:

STATE OF LQUISIANA,
Baton Rouge, La., May 25, 1979.
Hon. STROM THURMOND,
U.S. Senate, Washington, D.C.

Dear SeNATOR THURMOND: Thank you for
your letter of May 1, 1979, informing me of
S. 10 which would allow the United States
Justice Department to initlate suits against
the statee on behalf of institutionalized per-
s0n08. As you have noted, this bfll raises many
questions concerning federal interference in
state affairs and promotes confilct rather
than cooperation.

I will be contacting the Louisiana Con-
gressional Delegation concerning this legls-
lation and have shared your letter with other
state officlals. I appreciate your calling this
matter to my attention.

Sincerely.
EpwIN EDWARDS,
Governor.

Mr. President, T have a letter here from
the attorney general of Illinojs:
Chicago, Ill., September 26, 1879.
Hon, STROM THEURMOND,
U.S. Senate,
Washington, D.C.

DrAs SENATOR THURMOND: I Am responding
to your letter of Beptember 14, 1878 to Wil-
lam J. Scott, Attorney General of the State
of Illinois. Mr. Bcott recently underwent
coronary bypass surgery or he would have
answered your letter personally. He sends
glls regrets and has asked me to respond for

m.

I agree with your conclusion that S10
would glve the Unlited States Deoartment of
Justice too much oversight authority with
respect to the operations of state {nstitu-
tions. Sectlon 1 of the Act mives the Attorney
Genersl of the United States almost un-
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limited discretion to decide when to inject
the United Stateés government tnto the op-
eratlons of State facilitles. That is not to say
that some involvement at some time might
not be required because there are instances
where the rights, privileges, and immunities,
secured by the Constitution are belng vio-
lated, but the Bill as it now stands would give
the Attorney General of the Unlted States
the independent discretion to make that type
of finding. Further, Sectlon 2 of the Act gives
the Attorney General of the United States
the authority to virtually mandate and re-
quire sovereign states to do those actlons
which the Attorney General of the United
States, {n his opinion, feels are required
when they may not actually be required.

It is dificult for state and local govern-
ments to operate institutions in a manner
which best serves not only the residents of
its Institutions but nlso the taxpayers who
are required to support those institutions.
Adding yet snother federal buresueratic
taskmaster 18 not the answer and unless 810
is modified 1t would seem to be a poor Blll
in its current posture.

Again, Mr. Scott had desired to answer
your inquiry personally but that was im-
possible and if there is anything more that
can be done by this office please contact me
at the above address or call me at (312)
793-3117.

Vory truly yours,
PRANK M. GRENARD,
Ezecutive Assistant.

Mr. President, I have a letter here from
the attorney general of Maine:
DEPARTMENT OF THE ATTORNEY
GENERAL,
Augusta, Maine, June 15, 1979.
Hon. STROM THURMOND,
U.S. Senate,
Washington, D.C.

Dear SENATOR THURMOND: This is in re-
sponse to your letter of May 1, 1979, express-
ing concern over S. 10, a bill to authorize the
Justice Department to bring a civil action
to enforce the rights of persons residing ln
state Institutions and prisons. My office has
followed the course of 8§, 10 and its compan-
ion HR. 10 and shares your concern with
the possible impact of this Jegislation on the
operation of state government.

In 1976 = class action was filed against the
State of Maine on behalf of persons residing
at Pineland Center, Malne's Institution for
the mentslly retarded. The class ag certified
by the U.S. District Court included not only
current and future resldents of Pineland, but
also residents who hed been released from
Pineland Center years ago. The suit was
brought initially by Pine Tree Legal Assist-
ance, Iac., of Portland, Maine, but control of
the suit was quickly taken over by the Men-
tal Health Lew Project, Washington, D.C.

The dual nature of the certified class and
dusl representation of the class made defense
of the suit very difiicult. The suit was settled
by consent in July 1978, but only after two
years of negotiation, and at 8 cost of several
million dollars, including $90,000 In attor-
ney's fees, The negotlations were 50 pro-
tracted and so costly because of dual repre-
sentation. Pine Tree Legal Assistance and the
Mental Fealth Law Project frequently dls-
agreed on the goals of the lawsult and on the
terms on which the goals could be achleved.

The State of Maine is sensitive to the needs
and righte of persons residing in her tnstitu-
tlons and prisons. This office belleves, how-
ever, that persons In institutions and prisons
are adequately represented at this time. In
fact. Maine's experience as related above sug-
gests the fnterjectlon of the Jusatice Depart-
ment In institutional litigation may signifi-
cantly impede the resolution of the issues
ralsed in such litigation by inserting yet an-
other party with a potentlally different polnt
of view. That will only aggravate the rather
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lronlc predicament confronting the states,
which compels them to expend money to
meet litigation costs when that money might
otherwise be used to remedy problems {in
state institutions and prisons.

Thank you for your personal invitation
io comment on 5. 10 and please be assured of
Malne's support for your position.

Very truly yours,
RICHARD S. COMEN,
Attorney General.

Mr. President, I have a letter here
from the attorney general of Missouri:

ATTORNEY GEXERAL OF MISSOURI,
Jeflerson City, Mo., May 21, 1979.
Hon. SteoM THURMOND,
U.S. Senate,
Washington. D.C.

DEAR SENATOR THURMOND: Thank you for
your letter regarding the institutions legisla-
tion proposed by Senator Birch Bayh. I am
deeply aslarmed about this incursion of the
federal government into the internal admin-
istration of state lnstitutions.

I appeared before a House Committee last
year regarding this matter and stated my
clear objection to this unwarranted in-
fringement of the US. Department of Jus-
tice.

It should be noted that thesc matters are
all being litigated very frequently in the
federal courts and there is no need to have
the Justice Department bring additional
sults.

I am currently defending s significant
number of sults relating to the conditions
In virtually every institution in my state
that have been brought by legal ald socle-
ties, private partles and others. Additional
funding for the Justice Department would
be a senseless duplication of federal involve-
ment {n an ared which is already made dif-
ficult by the costly litigation which lmpairs
the abllity of the states to correct problems
which do exist.

Thank you for your concern and your sup-
port in this matter.
Most sincerely,
JOHN ASHCROFT,
Altorney General.

Mr. President, I have a letter here
from the attorney general of Montana:
ATTORNEY GENERAL OF MONTANA,

Helena, Mont., September 26, 1979.
Hon. StroM THURMOND,
U.S. Senate,
Washington, D.C.

DEAR SENATOR THURMOND: Thank you for
your September 14, 1979 letter concerning
8. 10. Following your first letter some
months ago, I wrote directly to both Senators
Melcher and Baucus to express my own con-
cerns on 8. 10. I enclose a copy of my letter.

Very truly yours,
M1kE GREELY,
Attorney Gerneral.
JUNE 27, 1978.
Senator Max BAUCUS,
U.S. Senate,
Washington, D.C.

Dear Max: I recently learned thst the
House of Representatives has passed H.R. 10.
A corresponding bill, S. 10, s presently
pending in the Constitution Subcommittee
of the Senate. These bills. which would au-
thorize the Attorney General of the United
States to lnstitute civil actions on behalf of
the United States to secure the constitu-
tlonal rights of inmsates and patients of
state institutions, is of grave concem to the
State of Montana and to me as a state At-
torney General.

My concerns are not with the spirit or
overall intent of the bill, since irrespective
of the blll the States are obligated to re-
spect the constitutional and legal rights of
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their cltizens, Rather, my concern is with
the onus placed upon the Governor and
state Attorney General to formulato an ade-
quate response to institutional conditions
or practices found objectionable by the
United States Attorney General within &
very brief, thirty day period, The bill lncks
any requirement that federal aid be made
avallable to fssist the States In improving
institutional conditions, ecars and proce-
dures.

Sectlon 2(a) of S. 10 proyvides that as &
prerequisite o bringing any action, the
United States Attorney General must
certify that "at least thirty days previously”
he notified the Governor and state Attorney
General of objectionable institutional condl-
tions or practices and supplied them with
supporting facts concerning the conditions
or practices. Section 2(a)(2) & (3) requires
the Attorney General to make n reasonable
effort to eliminate the alleged condlitions on
an informal basis by consulting with both
the Governor and Attorney General.

But while the Attorney General must fur-
ther certify that (in his opinion) state offi-
clals have had ndequate timo to take appro-
priate action, state officials are in effect given
a desdline to formulate & response and plan
of action, satlsfactory to the Attorney Gen-
eral, witiin thirty days. Such a short tims 18
unreasonable. The conditions or practices
may not be susceptible to instant solution.

Formulating n responsive proposal, and
then carrying it out, requires investigation,
careful planning and coordination AmMONg
state agencles and officials. It may require
ndditional funds not immediately available,
and in some cases an act of the legislature.

The difficult position which a state will
face in responding within thirty days Is fur-
ther compounded by the lack of any provi-
sjon requiring federal assistance to imple-
ment responsive measurés. In many cases
the willingness and desire of state officials to
ameliorate objectionable conditions may be
stymied by & lack of avalizble funds.

T therefore urge you to recommend and
support amendments before the Constitu-
tion Subcommities and on the floor of the
Senate which will increase the thirty day
notice requirement to-at lenst 120 days and
provide for direct federnl finsncial assistance
to Implement remedial measures agreed to
by & state and the Attorney General

Very truly yours,
MIKE GREELY,
Attorney General.

Mr. President, I have a letter here
from the attorney general of Nebraska:
DEPARTMENT OF JUSTICE,
Lincoin, Neb., May 24, 1979.
Hon. STROM THURMOND,
U.S. Senate,
Washington, D.C.

DEAR SENATOR THURMOND: We recelved your
letter and materials concernlng S. 10 and
appreciate your interest In this matter.

This office has presented oral and written
testimony in opposition to this bill and its
predccessor. We have also jolned with the
Honorable Senator Exon of Nebraska {n his
apposition to this blll. We have learned
through a long bitter struggle that litigation
1s not the answer to this problem.

If we can be of any assistance In further
opposition to this or similar leglslation,
please let us know.

Very truly yours,
PauL L. DOUGLAS,
Atlforney General.

Mr. President, I have a letter and a
statement here from the attorney gen-

eral of New Hampshire, Thomas D.
Rath:

CXXVI— 249— Part 3

CONGRESSIONAL RECORD —SENATE

THE ATTORNEY GENERAL,
Concord, NH., May 9, 1979.
Hon. STROM THURMOND,
U.S. Senate,
Washington, D.C.

DEAt SENATOR THURMOND: Thank you for
your letter of May 1, 1979 coneerning legisia-
tion now pending in Congress which would
allow the Unlted States to sue states over
conditlons in state institutions and/or to
intervene in pending suits concerning {nsti-
tutional Issues.

My office has recently been made palnfully
aware of many of the problems that may be
raised by interventlion by the United States.
A sult involving the state institution for the
retarded is now pending in the United States
District Court for the District of New Hamp-
shire, and the Justice Department has moved,
and been allowed, to intervene in that case.

On March 28, 1979, I testified against S. 10
before the Subcommittee on the Constltution
of the Senate Judiclary Commitiee concern-
ing cur involvement in this case. Although
1 am certain you have already recelved one,
I am enclosing o copy of my testimony.

My office certainly opposes the legislation
{n its current form. Please let me know if
there is anything I can do to asslst you in
your opposttion to this bill

Sincerely yours,
THodAS D. RATH,
Attorney General.

STATEMENT OF THOMAS D. RATH

Mr. Chairman, members of the Commitiee,
I thank you for giving me thiz opportunity
to appear before you to express my Opposi-
tlon to 8 10, which would extend specific
authority to the United States to sue states
and/or to Intervene {n suits against states to
redress the rights of Instlitutionalized per-
sons in state institutions.

I appear today as the Attorney General of
a state now belng sued by the United States
over conditions in Iits state institution for
the retarded. the Laconia State School and
Training Center. I belleve that the experience
of New Hampshire with federal intervention
in litigation now pending before the United
States District Court for the District of New
Hampshire ! is pertinent to this Committee’s
examination of the proposed legislation now
before you and will provide you with evi-
dence to support a llmitation of the federal
authority with regard to suits agalnst the
states proposed in this bill. I would like to
share that experience with you after a more
general discussion of why 1 oppose this legis-
lation as It Is now proposed.

At the outset, I would like to state that I
favor the proposal made by the Nat{ional As-
sociation of Attormeys General for a Presi-
dentlal Commission to study the issues in-
volved Iln the care of institutionalized per-
sons and to recommend a natlonal policy
concerning adequate care for such persons.
My concern about S. 10 {g that it would result
in the formulation of a federal policy con-
cerning the treatment of institutionallzed
persons through litigation. I belleve that
such a policy would be fragmented,” and 1
object to the formulation of policy against
the states to an adversarial process, rather
than with their cooperation and mutual
agreenient.

I do not share the ‘“conviction” of Assist-
ant Attorney General Drew S, Days, III, as
expressed in his testimony before this Com-
mittee on FPebruary 9 of this year, that litiga-
tion Is “an appropriate and necessary means
by which the rights of [institutionalized]
persons may be vindicated.”* Mr. Days ex-
pressed the apinlon of the Department of
Justice that states are incapable and unwitl-
ing to improve their institutions and that
Htigation is necessary to force, or at |east
encourage, the states to make such im-

Footnotes at end of artlcle.
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provements. While I will agree that all gov-
ernments, state and federal, are not now
blesssed with an abundance of resources, I
do not belleve that the states are unwilling
to resolve problems lo this area. Moreover,
I do not think that the process of litigation
Is the appropriate way Lo obtain cooperation
from the states or to achleve constructive
change in the ares of jnstitutional services.

My primary objection to the formulation
of policy through litigntion 15 thal 1t bhas
been my experience that litigation hardens
positions; it does not make them more flexi-
ble, It is very difficult for a state to co-
operate with the federal government when
the Unlited Stiates is taking an adversarial
position agalnst It. This Is particularly true
where, as in our case, the United States
takes sldes In litigatlon which the state is
attempting Lo settle or In a case where the
United States intervenes In litigation in-
volving personal damage clalms. Where
policy Is sought to be made by litigatlon.
federal experts, who might otherwise be in
a unique poslition to offer to a state the
technical or financlal assistance contem-
plated by thils legislation, become witnesses
agalnst the state and are therefore unavalla-
ble to assist the state in resolving the prob-
lems to which this legislation is addressed.
Moreover, litigation in this area has a det-
rimental eflect on settlement possibilities
hecause it invalves political considerations
inherent in confitcts between state and fed-
eral governments.

For these gencral rpasons, I oppose this
leglslation As an attemot to create tederal
policy in the area of Institutional services
.and programs by an adversarial process
against the states, particularly where Con-
gress has alrendy established a detatled and
effective system of administrative penalties
under varlous federal spending programs
covering this same area. Litigation should
be a matter of last resort. I therefore be'leve
that Congress should pursue all other op-
ttons, including the Presldenttal Commis-
slon propozed by the National Assoclation
of Attorneys Generul, before enacting Jeis-
lation which would vest the Department of
Justice, the litleatlve arm of the federal
government, with policy-making functions
for the states.

Although I oppose this lemislation and
therofore favor postponement of this legls-
Iation until the Presidentiy]l Commission
proposed by NAAG completes its work, I
recognize that the interests of the states
must be balanced ngalnst the richts of in-
stitutionallzed persons. Thus, I do not nec-
essurily ‘oppose all litigation by the United
States in this area and all le-islation glving
the United States the authority to suc or
intervene in suits involving institutionalized
persons. We all must recoenize that there arc
circumstances in which it may well be ap-
propriate for the United States to sue to vin-
dicate the rights of institutionalized persons.
Where, as described in Sectlon 1 of 8, 10, &
state, or its employees, subjects persons in
institutions to “egregious and fiagrant con-
ditions' which are willful and wanton, and
pursuant to o pattern and practice of resist-
ance to the rights of such persons, and the
Governor or Attorney General fall to correct
thoso abuses within a ressonable time after
n specific delineation of the conditlons and
after the consultation with respect to finan-
clal, technical or other assistance that would
ald in correcting the conditions, then liti-
gatlon by the United States {s, without ques-
tion, appropriate,

What coneerns me is not so much that the
Unlted States is empowered to bring suit
sgninst the atates or Lo intervene in pending
suits to redress the rights of insiitutional-
ized persons, but rather the conditions under
which those actlons are brought.
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Thus, If legislation in this case is to be
passed, I favor: (1) more specific definition
of the conditions which may lead to sult or
interventlon by the United States; (2) rec-
ognlzing that such specificity may not be
possible, strict complirnce with-specific con-~
ditions designed to avoid litigation prior to
any action by the United States against a
state whether by initiation of suit or inter-
vention {n pending litigation; and (3) court
review of federal compliance with those spe-
cific pre-suit conditiona.

Measured mgalnst the criteria which I be-
liave should be imposed prior to litigation by
the federal government against the states
whether by initlation or intervention, I find
S. 10 to be wanting in four respects.

DEFICIENCIES IN 8, 10 AS NOW PROPOSED

First, the circumstances under which the
United States may decide {o initlate ltiga-
tion and/or to intervene are extremely vague.
Section 1 of the Bil), which covers initiation,
vests total discretion with the Attorney Gen-
eral to determine when there is “reasonable
cause” to bring an action.

In this determination of ‘‘reasonable
cause,” the Attorney General, and only the
Attorney QGenera), decides whether condi-
tions in state institutions are: (1) “‘egre-
glous and flagrant,” (2) result from ‘willful
or wanton"” conduct, as opposed to merely
negligent conduct, and (3) result from a
“pattern or practice” on the part of the state
as opposed to belng isolated events.

Under these tests, it is obvious the At-
torney General must assess Institutional
conditions, personal motives, and state
practices agsinst some standard to deter-
mine whether those conditions violate
those standards and whether the extent
of the violatlon is “egreglous or flagrant.”
At the same time, however, the Attorney
General and his staff do not have to reveal
the standards they are to apply. In fact,
S. 10 specifically provides that Its passage
‘“ghall not authorize the promulgation of
regulations defining standards of care.”
As 1 have noted, relevant jnstitutional
standards are not precise. I believe that the
asgsessment of institutional condltions and
individual motives agalnst undefined and
unreviewable standards creates the possi-
bllity of substantial abuse of discretion in
Instituting actions against the states.

The conditions imposed by S. 10 with re-
spect to the Attorney General’s Intervention
in ltigation against states are even more
vague. Section 3 of S. 10 allows the Attorney
General to intervene without any preinter-
vention notification or negotiation when-
ever he has reasonable cause to belfeve that
the conditions alleged to exist in the pend-
ing suit are a result of a state pattern or
practice. Once again, no standards for de-
termining the merits of the allegations are
mentioned, and there is no avallable re-
view of the investigation conducted by the
Attorney General In order to determline
whether his intervention 1s merited. As I
will discuss later in this testimony, I see no
valld practical distinction between initia-
tlon of litigatlon by the United States
against a state and United States {nterven-
tion In a pending case. In both instances,
the United States becomes a complainant
and the parties stand opposed to one an-
other as piaintiA and defendant. Thus, I see
no reason to provide different standards for
the Inftintion of litigation and intervention.
As with Section 1. the vagueness of Section
8 crentes an obvious potential for abuse of
discretion by the Justice Department.

My second mrjor objectlon 1o the current-
ly proposed legislation concerns the nature
of the pre-sult conditlons specified In Sec-
tion 2. Recognizing that a more precise defi-
nition of the conditlons pursuant to which
the Attornev General may exercise his au-
thority under Sectians 1 and 3 is unliksly,
I betleve that control over abusive ltigation
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agalnst the states may be ensured by Im-
posing strict and realistic condltions prec-
edent to litlgation. Those conditions should
be designed to glve specific and adequate
advance notice of problems which the United
States has with state institutions and to
ensure that all measures short of litigation
are exhausted. In this regard, I belleve that
the thirty day notice perlod provided by
Section 2(s) (1) Is grossly inadequate.

There is no reason why the Unlted States
cannot give at least six months advance no-
tice of intent to sue and of the condltions
which {t believes must be remedied. It is
entirely unreasonable to expect a Governor
or Attorney General to be able to negotiate
with the Justice Department or to tnke ac-
tion o redress alleged violatlons within
thirty days. This Is particularly true In New
Hompshire where the Legislature meets only
for six months every two years and where In
maony instences a speclal sesslon would be
required to improve {nstitutional conditions.

1 have no substantial problems with the
notice provisions set forth in Sections
2(a) (1) (A), (B). and (C) except that, as I
will point out later ln this testimony, I would
make compliance with those requirements
reviewable by the courts. I would however,
recommend the additlon of other ltems as
part of the required certifications. I submit
1hat the Attorney General should be required
{0 certify prior to initiating a suit or to In-
terventlon that the statc 15 not in compli-
ance with standards promulgated by various
federal agencies pursuant to federal statutes
implementing federal spending programs
pursuant to which the state receives funds
for the institution. Prior to asserting a fed-
eral interest In litigation, the Attorney Gen-
eral should be required to certiiy that viola-
tions of such federal statutes have occurred,
the nature of violations of federal statutes
and alsd to certi{y that at least one compli-
ance action under these statutes either has
been filed or, If such an action cannot be
filed, the reasons why such an action cannot,
or has not, been filed. The purpose of such a
certificntlon would be to prevent the Justice
Department from instituting action against a
state over an institution which other federal
agencles deem to be In compliance with
various standards adopted by those agoncies,
It 1s certainly not unrez2sonable to require
that prior to institution of suits against
states, the federal government must ensure
that the states are not in compliance with
standards adopted by the agencles of the
United States.

Section 2 also requlres that the Attorney
General certify that he has “made a8 reason-
able effort to consult'’ with the Governor or
Attorney GQeneral concerning “financlal,
technical and other assistance which may be
available from the United States to assist in
the correction of such conditlons.” Once
agsin, I consider this notlee provision to be
too vague. Since as noted Iater in this testl-
mony, the Attorney General's certification
under thls section may expose the Governor
or State Attorney General 10 o personal dem-
age actlon, I believe that the Attorney Gen-
eral should be required to specify that the
Unlted States has made such assistance avall-
sble and to specify the type of assistance
offered before filing suit. This will ensure
that the United States makes s good falth
effort to identify and make that assistauce
avallable and will also ensure that such as-
sistance for which the state {5 eligible exists
in fact.

The remaining portions of Sectlon 2 of
S. 10 as proposed also require a certification
that tho Attorney General bas 'endeavored'
to eliminate the illegal practices informally
and that, in his opinton, the state officers
have had an opportunity to correct the con~
ditlons and have falled.* These portions of
Section 2 lack any specificity as to the ef-

Footnotes at end of article.
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forts made by the Justice Department to
gain a settlement prior to sull or ss to the
facts on which the Attorney General's opin-
ion of unreasonable tiine for compliance Is
based. I recommend the inclusion of speclfic
language in this section requiring the Attor-
ney General to specify all actions taken to
obtain informal resoluilon of the conditions
which the Attorney General considers a basis
for sult, and & requirement that he specify
the basis of his conclusion that a reasonable
time for compliance hus passed.

My third objection to S. 10 {5 that unlike
its predecessor in the B5th Congress, S. 1308,
it does not provide for pre-intervention notl-
fication similar to the presult notification in
Section 2 of S. 10° The original version of
8, 1383 did not call for any pre-intervention
notlfication; however, that blll was amended
to provide that prior to Intervention, the
Attorney General would be reguired to issue
a certification nearly identical to that re-
quired by 8. 1383 (and in S. 10) as a precon-
dltion to sult.

The difference between the pre-interven-
tion and pre-sult notification in S. 1393 wes
that in the case of intervention, no pre-sult
negotlations were required. See S. Rep. 95—
1056 at 45 and 30. I belleve that pre-inter-
vention notification similsr tc that required
in S. 1393 and pre-intervention negotiations
should be required jn thies bill.

While, as a matter of law, an intervenor's
role {n 8 particular litigation Is more limited
than that of a plalntiff (since the vitality of
the intervenor's actlon will depend on the
plaintifi’s cause of actlon), the practical dis-
tinction between intervention by the Unlted
States ln a sult agalnst a state and a direct
suit against A state is a distinction without
a difference. In both cates, the United States
flles & complalnt against state offictals, pre-
sents its case individually, and will be able
to subjest the defendants to extensive dis-
covery, and to perticipate as an independent
party during the trisl, In short, once inter-
vention is granted, the ability of the United
States to litigate against state officlals Is
precisely the same as if it had instituted the
suit In the first instance.

The Justice Department has often argued
in institutional cases that the concerns of
federalism inherent in suits between the
United States and a state ? are not Involved
when the United States is only an intervenor,
since the Individual plalntifis, and not the
United States, have called the state into
court” That argument must however be
welghed ngainst the arguments Justice has
conslistently made before this Committee In
order to support legisiation allowing their
intervention.

In the henrings on S, 1303 and In the testi-
mony on this bill, the Department of Justice
has conslstently contested that its Interven-
tlon In Institutional suits is made necessary
by the limited resources of private plaintiffs.
See e.g. Civil Rights of Tnstitutionalized Per-
sons, Hearings Before the Subcommittee on
the Constitution of the Committee on the
Judiclary on 5. 1893, June 17-July 1, 1877,
at 33-34, The primary purpose stated for
having the Justice Department intervene in
or initiate institutional ltigation 15 to have
the Justice Department direct the litigation.
Indeed, In this regard, the Senate Report on
8, 1393 stressed five considerstions which
were sald to favor action by the Justice De-
partment in institutional sults: (1) the
massive 1itigative resources of the Justice
Department and ts aceess to experts; (2) the
skilled staff of the Department: (3) the
serpdibiiity’ which the “superior cesouvces
and skill” of the Justice Department would
give the case; (4) the abllity of the Justice
Départment to speed the case toward reso-
jution: sud (5) the abllity of the Justice
Department, through iis resources, to force
the states to settle and to implement orders,
5. Rep. No, $5-1056 at 19-21. These factors are
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hardly conststent with the argument that
{ntervention by the United States does not
implicate serlous problems of federallsm be-
cause the United States is not the primary
party plaintiff, The pre-suit notification re-
guirements were Included In 5. 1393 and In
this bill* to ensure that litigation by the
federal government against the states would
be severely limited so as to avold confiicts be-
tween the states and the federal government
whenever possible, Those conflicts are no less
minimized merely because the United States,
with all of its “superior resources and skill"
in ltigation, s not the only Plaintiff. Since in
cases of Intervention the United States is no
less @ litlgator than In cases where the
United States initiates the suit, pre-inter-
vention notification is no less lmportant, I
therefore réecommend that the pre-interven-
tion notificatlon provided in Section 3(a)
of S. 1383 be added to this bill.

As 8 finn] point with respect to pre-inter-
vention notificatton, I believe that pre-inter-
ventlon negotiation should alse be required.
In its Report on 8. 1393, this Committee
stated that there was ‘‘no possibility of pre-
suit negotiations" in cases of intervention. S.
Rep., No. 95-1058, at 30. I belleve that this
statement misses the polnt. While it is obvi-
oualy is not possible for the United States to
enter into negotiations as to the case-in-
chief prior to Intervention, It is entirely pos-
sible for the United States to enter into
settlement negotintions as to Its own con-
cerns and complaints prior to intervention.

In many instences, the United States may
have different concerns and different prob-
lems fromm those raised by the plaintiffs Iln
thelr complaint. Because of this fact. it is
entirely appropriate that the United States
should discuss its concerns with the state
before it seeks to Intervene. Once the fed-
eral government has intervened in the case,
the state defendants are then unable to
discuss the possibility of resoclving the
United States' concerns without also dis-
cussing simllar concerns with the other
plaintiffs in the lawsuit. For this reason, I
recommend not only that a pre-interven-
tion notification be ndded to 8. 10, but
that the Atiorney General be required to
certify prior to Intervention that he has ex-
hausted the possibllity of resolving the
United States' dispute with the defendants
by informal methods. On n more practical
level, such a requirement might also have
the advantage of creating a more cooperative
relatlonship between the United States and
the state defendants in the event that the
United States s finally compelled (and per-
mitted) to Intérvene.

My final concern with the currently pro-
posed legisiation relates to the three faotors
I have just discussed. I have noted that
given the vague standards by which the At-
torney Genernl of the United States may
declide to bring litigation agalnst the states
in the form of direct suit or by Interyention,
there 15 a substantial possibility that the
Attorney General's declsion to ltigate may
be subject to abuse, Since, as I have noted
previously, added sprolficity of the stand-
ards for filing actions seems unlikely, T be-
leve that in conjunction with very specific
pre-sult or pre-intervention notification and
certification, the Attorney General's certifi-
catlion should be subject to review by the
federal courts,

In making thls suggestion. I am not ad-
vocating thst the Attorney General's deci-
slon with respect to matters such as whether
the case 15 one of "public importance” or
whether a “pattern or practice” of conduct
exlsts should be subject to review. Rather
I am only suggesting that the state de-
fendants should have the right to challenge
the factual determinations which the At-
torney General sets forth in his certification.
For example, the state defendants should

Footnotes at end of article.
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be able to challenge the fact that the At-
torney 'General hes not provided the stale
with any of the supporting facts giving rise
to the alleged conditions which have led to
inltiation of Utigation or intervention in o
pending suit. State defendants should also
be entitled to challenge the Attorney Gen-
eral's certification that he has pursued in-
formal settlement possibilities and/or that
he has made “financial, technical or other
assistance” nvalinble to the state defendants.

It s worth noting that there is no legal
bar to the review of the Attorney General's
certification. In those instances in which
the courts have considered the certification
procedure of the Attorney General under
other civil rights statutes® the courts haye
generally found his certification to be unre-
viewable;®* however, the basis of each of
those decisions was that the defendants had
sought to review general and discretionary
certifications of the Attorney General such
as whether ‘ressonable cause' existed or
whether the cage was one of general “public
importance.” In saddition, those cases in-
volved & situatlon in which s statute pur-
suant to which the Attorney General was to
make his certification did not require spe-
cific factual determinations prior to certifi-
catlon. There Is an obvious contrast to the
situation with respect to this proposed leg-
Islatlon, where the Attorney General's cer-
tification required that he make factugl de-
termination.

In the one Instance in which a certifica-
tion involving specific facts was found to be
unreviewnble,! the Pifth Olrcult Court of
Appeals found that the Attormey General's
certification was unreviewable because Con-
gress had clearly indicated that such a re-
view was not to be allowsd. Assistant At-
torney General Days has suggested that a
similar expression of Congressional intent
be made with respect to the proposed leglsla-
Hon.* While such unreviewabliity has an ob-
vious implication in light of the Greenwood
declsion, there Is nothing to. prevent the
c;ungtm from making certification review-
able.

As I have stated, in the absence of spe-
cific standards and the review of those
standards by the courts, there is an obvious
possibllity that litigation against the states
will not be used as a matter of last resort,
but will become & powerful and oppressive
tool against the states, The Justice Depart-
ment has assured this Committee that it
will “engage in consuliation with state of-
ficlals whenever appropriate, whether to seek
to avold the necessity of litigation or
whether to have the full benefits of their
views" and will “take very seriously its du-
ties to comply with . . . provisions” of the
et portaining to pre-sult negotiations»
I believe that the Justice Department's
statements in this regard and the need for
specific pre-sult or pre-intervention notifi-
cotion and negotiation which 15 reviewable
by the court mey best be evnluated through
& review of the actions of the Justice De-
partment in fillng litigation against the
states and, In particular, by a review of its
Intervention In the suft now pending
against the State of New Hampshire,

NEW HAMPSHIRE'S EXIMERIENCE WITH UNITED
STATES INTERVERTION

On August 20, 1878 the Department of
Justice filed & motion for leave to file a com-
piaint in Intervention in Jitigation Involving
Laconla State School and Tralning Center
pending In the United States Distriet Court
for the District of Wew Hampshire.

Laconlia State School and Training Center
is the only state institution for the retarded
in New Hampshire. It has approximately 600
residents, most of whom sare severely and
profoundly retarded. In the past few years,
six of the twelve residentinl units at the
Institution have obtalned HEW certification
as Intermedlate care facilities for the men-
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tally retarded so that the resldents llving in
those units may receive federal Medicald
funding.

As early as Jenuary of 1878, my office had
beon In contact with the Office of the United
States Attorney for the District of New
Hampshire concerning Laconia State School.
I was informed by the Unlted States Attor-
ney that seversl parents had complaints
about conditions at the School, but no
specification of charges was cver given to
this office, with exceptions 1 will discuss-in
a moment. ;

In January or February of 1878, FBI
agents interviewed employecs at Laconls
State School and, to the best of my knowl-
edge, made a report to the United States
Attorney concerning thelr findings. in &n
effort to resolve the problems raised by the
parents and investigated by the FBI, an
Assistant Attorney General {n my ofiice con-
tacted an Assistant United States Attorney
and arranged a tour of the Iacility for the
United States Attorney’s office, My Assistant
then sccompanled the Assistant United
States Attorney on a tour of the facility and
arranged 4 meeting with the Superintend-
ent of the institution, Dr. Jack Melton, to
diseuss any concerns about the institution.

Sometime {n March or April of 1978, my
Assistant met with the Assistant Unlted
States Attorney to discuss the findings of
that office’s investigations. As the chief law
enforcement officer for the State ol New
Hampshire, I obviousiy deslred to be apprised
of any criminal violations that might be
ocecurring at the institution, that persons
responsible for those violations would be
prosecuted or have their employment termi-
nated, Only one isolated incident of wrong-
doing on the part of & former state employee
was presented to my office. Following this
initinl meeting, my office Indicated s will-
ingness to meet with members of the Unlted
States Attorney's Office at any time to dis-
ctiss the situation at Laconia, and offered to
make the prosecutorial services of my office
avallable if it proved necessary.

At approximately the same time that my
office was contacted sbout complaints by
the United States Attorney's Office, we also
recaived complaints from other stlorneys
representing the parents of residents at the
Hehool, which complaints concerned use of
medieation at the Institution. After thosc
complalnts were made, representatives from
my office met with representatives of the
parents an several occasions and made avail-
able to those representatives substantial
amounts of information concerning medica-
tion prescribed and sdministered at the in-
stitution. Bassd on our conversations with
thase representutives, the madical proce-
dures at the institution were substantially
rovised and partially at thelr suggestion, a
unit-dose system of sdministering medica-
tion wns implemented.

On April 12, 1878, s group of six individual
residents at the institution and the New
Hampshire Assoclation for Retarded Cltizens
filed sult against the Governor of the state
and several other state offictals. The broad
allegations in the complaint challenge the
1iving conditions and services provided at the
institution, as well 8s the services provided
in the community. Although it contained
specific factual allegetions of conditions in
the institution, the complaint did not specify
any of the proposed rellef sought by the
Plaintiffs for either the institution or in the
community, except to state that the Plain-
tiffe seel a “normalized environment" for
each resident of the institution and the com-
munity. Subseguent to the date of the fillng
of the complaint, my office was informed by
counsel for the Plaintiffs that the Plaintifis
would seek to close the Institution in its en-
tirety and to require the state to provide
services for the developmentally disabled only
in communlity settings.
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Prior to the fillng of the litigation, my of-
fice had sought to aiscuss the proolems of the
institution with counsel for the Piaintiffs,
but had peen unsuccessful in our attempts in
that regard. From the outset of the litiga-
tion, we have taken the position that there
are violatlons of law occurring at the institu-
tion and in the avallability of community
services, and that the Division of Mental
Health would devote its energy to the formu-
lation of & deinstitutionalization plan. In
fact, formulation of that plan was under way
at the time the suit was flled. Efforts o
convince counsel for the Plaintiffs to bogin
settlement negotiations were being made at
the time that the United States filed its com-
plaint in Intervention 1In August. Subsequent
to that filing, counsel for the Plaintiffs stated
thet they would not agree to begin negotia-
tions unless, as & precondition to those nego-
tlations, the Defendants would agree to close
the institution.

In late August of 1978, I recelved a tele-
phone call from the United States Attorney
informing me that the Untted States was
about to bring sult against the state within
a few days followlng our conversation. On
August 29, the proposed complaint for inter-
vention was flled with the Court. On August
30, 1978, one day after the filing of the pro-
posed complaint in intervention,.I received
a letter from Unlted States Assistant Attor-
ney Drew S. Days, III. In its entirety, that
letter stated as follows:

“Dear MR. EaTH: I am writing to advise
you that the United States will shortly file
a Motion For Leave To File Complalat In In-
tervention in the above captloned case.

“We hope that our participation will assist
the parties and the court in resolving the
lssues raised by this litigation.

Sincerely,

Daew 8. Days, III." 14

While it would be difficult to disagree with
the reasons for intervention stated in Mr,
Days’ letter, those reasons must be con-
trasted to the nllegations in the Complaint
in Intervention and to the allegations later
made in oral argument before the United
States District Court. The United States’
Complaint in Intervention asimply restated,
although in less precise form, the allega-
tions of the Plaintiffs, charging the state De-
fendants with widespread and systematic
abuses of constitutionsl rights of the La-
conia State School. The Complaint also al-
leged that the United States bad ‘“‘an inter-
est in halting wldespread and systematic
deprivations of the constitutional rights of
its clitizens as s evidenced by 18 U.S.C. 241
and 242,” the criminal civil rights statutes.
At the hearing for the motion to intervene, &
Justice Department attorney raised s num-
ber of specific allegations never before made
available to the Defendants, and stated that
because the Defendants had denled: various
allegations {n their answer to the complaint,
*‘the state Defendants have officially taken
the position that the abuses do not exist.”

With the exception of thelr discussions
with the Plaintiffs, I must assume that the
allegations made by the United States are
based on thelr {nspectlon of the School. in-
cluding the inspection by the FBI. I must
make assumptions in this regard because, in
spite of the fact that I have continually re-
quested access to any reports concerning con-
ditlone st the Institution, I have never been
glven B copy of eny such report and at least,
on one occasicn, the Unlted States has an-
swered an interrogatory by stating that the
information gathered by FBI constitutes the
work product of the United States and is
therefore not subject to disclosure.l*

On September 22, 1978, in an effort to ob-
taln specification of the concerns of the
United States, I wrote to Assistant Attorney

Footnotes at end of artiele.
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General Days suggesting that the motion for
intervention be wihdrawn until such time as
representatives of our respective offices could
dlscuss those concerns and the possibility of
their resolution.’” Since our othce was anx-
jous to settle the litigation but had been un-
aple to even begin settlement negotiations
with the Plaintiffs, I helleved that the United
States might in fact be able to assist us in
achieving settlement by providing the De-
fendants with the expertise available to the
United States, including assistance In the
formulation of a delnstitutionaljzation plan.
I belleved at that time, and I continue to
belleve today, that the United States could
Inve substantlally assisted the parties In
this litigation without becoming a ltigant
itself.

On October 16, after the arguments before
the Court on intervention had been com-
pleted, I recelved a reply from Mr. Days.®
Mr. Days stated that he remailned committed
to seek intervention, and that be did not
see why intervention by the United States
would pose any obstacle to negotiations.
With respect to my request for pre-filing
negotiations, he stated that he did not think
those negotlations would be appropriate
since the United States could not negotlate
a resolution of the lawsuit before it became
involved.

On October 24, 1978, I agaln wrote to Mr.
Days and requested an opportunity to dis-
cuss the concerns and complaints of the
United Btates.® With respect to his concorns
about pre-fillng negotiations, I pointed out
that my office was not trying to obtain a
settlement of the suit between the Plaintifls
and the state, but was attempting to nego-
tiate and perbhaps settle the concerns of the
United States with respect to the state De-
fendants. Referring to the provisions of S.
1393 which required pre-intervention noti-
fication and which I understood to state the
policy of the Department of Justice, I re-
quested notice of the facts on which the
Justice Department based its complalnt con-
cerning conditions at the institution and the
proposed solution to those conditions. In
short, 1 simply took the position that, if only
as a matter of courtesy, the state was entltled
to know the basis of the United States’
complaints,

Mr. Davs has never answered mv letter,

On Novernber 20, 1978, the United States
District Court granted the Unlted States’
requested intervention.™ Since the date of
the United States' interventlon, the Defend-
ants have been subjected to extensive dis-
covery by the Plaintiffs and by the United
States as a Plaintiff-Intervenor.®

During the same perlod of time that the
Unlted States was seeking intervention in
this case, important developments occurred
in the State of New Hampshire. In November
of 1978, the Honorable Hugh J. Gallen was
elected Governer of the state and became the
primary Defendant in the lawsuit. Prior to
his election. Governor Gallen made the {ssue
of services provided at Laconin State School
a major focus of his campalgn., Since the
time of his election, the Governor has taken
dramatic steps to Improve conditions et the
institution ms well as Iln the community.
Although the Governor has generally
attempted to restrict spending in other areas
of the state budget, he has recommended an
increase of 36% in the budget for the devel-
opmentally disabled. The CGovernor's pro-
posed budget calls for the expenditure of
some $8,000,000 In the next blennium,
approximately $4,000,000 of which will be
spent on the School and $4,000,000 of which
will be used to improve community services,
It is anticipated that these expendltures will
ensure that within the next two years every
Individual residing at the institution will
have an individual habllitation plan and be
recelving services in accordance with ICF/
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MR standards. In addition, the Governor's
proposed budget anticipates that 100 resi-
dents will be aeinstituuionalizea within the
next two years and that, based on experl-
ence of those individuals and the expendi-
ture of additional sums for community serv-
Ices, many, if not all, of the remaining resi-
dents at the School will be delnstituclonal-
1zed.

Shortly after Governor Gallen took office,
he requested an opportunity to have his
Executive Assistant for Folicy Development
and his legal counsel meet with the attor-
neys for the Plaintids and for the United
States. The meeting between those parties
and representatives of my office was held on
January 23, 1979, At that meeting, the state
representatives outlined the Governor's pro-
posed plans and suggested that the litiga-
tion be stayed for short periods of tlme so
that the partles might work together to
develop a plan for improvement of services
during the current legisiative session.
Although the Justice Department attorney
responsible for the litigation and the United
States Attorney agreed to listen to whatever
proposals were suggested, they stated that
they could not agree to any stay of discovery
or af litigatlon, nor were they prepared to telj
the state what rellef they would be seeking.

Since the date on which the United States
sought an intervention on the case, my of-
fice has consistently requested that the
United States inform us what rellef they will
be seeking in the case. The United States
has not yet indicated the nature of that
rellef. Indeed, at subsequent meetings be-
tween myself and the Governor's legal coun-
sel, my office has becen informed by counsel
for the United States that the United States
will not be able to tell the Defendants what
improvements it wishes to see made in the
institution or to specify its concerns about
conditions at the School or in the community
until {t has conducted discovery.

Further evidence of the inabllity of the
United States to specifly the factual bases for
its Intervention is found in answers to in-
terrogatories propounded by the Defendants
and answered In January of this year. In
its Aanswers to these interrogatories, the
United States Indicated that with respect to
the allegations in its complalnt of “wide-
spread and systematlc deprivations’ of con-
stitutional rights “‘evidenced by 18 U.S.C. 241
and 242," {t had not alleged a violation of
either of those criminal atatutes. As for the
“substantive deprivations” of constitutional
rights alleged to be occurring at the School,
the United States sald that "ld]iscovery will
be in process shortly, and more detalled in-
formation concerning these deprivations will
be available to Defendants as it becomes
known to the United States.” Even more per-
tinent in this regard is the fact that the
United States answered Interrogatories re-
questing Information on investigations con-
ducted by the United States into services
provided by the Defendants or the State of
New Hampshire to developmentally disabled
persons by stating that it was not aware of
any such investigations with the exceptlon
of two routine audit investigations and the
FBY Investigation to which [ have referred
to above.

T believe 1t to be apparent from the inabil-
ity to specify the nature of the rellef it is
seeking and from its inabllity or unwill-
ingess to discuss specific concerns in any
detall that the United States could not
vossibly have complied with the pre-
Intervention notification requirements of
S. 1893. Tn stark contrast to the cautious
approach to litigation which the Department
of Justice assured this Committee it would
pursue, the United States sought to Intervens
in this sult without any advance notice and
withort any attempt to provide the state with
assistance. In view of these facts, 1 submit
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that {L is necessary to place limitations on
the discretion of the Department of Justice
to initlate or enter suits against the state.

In its report on S. 1393, the Senate Judl-
clary Commlttee stated as follows:

“The committee does not Intend that the
Attorney General shall Initlate 1ltigation
against a State or local government which
is fully aware of the challenged condlitions
or practices In its Institutions, concedes their
unconstitutionality, and Is presently en-
gaged in active remedial measures which
eliminate the need for litigation by the At-
torney General. S. Rep. No. 95-1056 at 29.”

While the State of New Hampshlre is not,
at this time, willing to stipulate that the
conditions at Laconia State School are un-
constitutional, the Defendants have been
willlng to admit to violations of law and are
presently engaged in attempts to obtain
leglsiative approval of a budget which will
support a plan to improve conditions at the
institution and the community. In splte of
those efforts, the State of New Hampshire
has never been glven any notice of any
technical or financial assistance which might
be avallable to the state to resolve problems
at Laconja State School. In the meantime,
while this litigation progresses, the stafl of
Laconia State School has spent more than
2,000 hours in the past year on matters
directly related to this lawsult at the expense
of providing services to residents at the
School. Pederal Experts who might otherwise
be of assistance to the School have fnstead
been used to gather facts for the purpose
of litigating against the State. In summary,
although the participation of the United
States has not necessarily prevented settle-
ment in this case, it has done nothing to
enhance those prospects and/or the prospects
to lmprove services provided to residents of
the School.

I would like to add onc final observation
about intervention in litigation against the
states. I believe it is also necessary to view
federal action In this area in conjunction
with the Civil Rights Attorneys' Fees Awards
Act of 1976, 42 U.S.C. § 1988. Our experience
with that Act has been that it 18 a deterrent
to settlement of lawsuits since plaintiffs’
attorneys realize that by continulng to lti-
gate, thay may galn a substantial lump sum
payment from the state. Under that Act,
there is little incentive on the part of plain-
tiffs to sign a consent decree even where the
defendants are willing to do 80 since by con-
tinuing to litigate after a defendant indi-
cates a desire to settle or admits liabillty,
the plaintiffis may ensure a larger recovery
of attorneys' fees.

This Committee stated in this Report on
8. 1883 that federal intervention msy have
the effect of forcing defendants “who would
otherwise engage in dilatory tactics in an
effort to stall resolution of a casé until plain-
tiffs’ resources are exhausted,” to seek set-
tlement. 8. Rep. 55-10586, at 21, I belleve there
are two sides to that coln; where states wish
to obtaln m settiement of lltigation and the
plnintiffs are not willing to negotiate, par-
tinlly because of the possibility of attorneys’
fees, the Interventlon of the United States
only serves to exacerbate the problems by
encouraging plaintiffs already unwilling to
settle to continue to litigate knowing that
the massive resources of the United States
are aveilable to assist in that ltigation and
to increase attorneys’ fees. In short, the re-
sources of the United States can be used to
block settlement of the litlgation and to in-
crense attorneys’ fees for plaintiffs.

As Is, I belleve, evident from the above,
S. 10 in Its present form ralses more ques-
tions and causes more problems than it re-
solves. Arming the Justice Department with
the authorization contemplated by this bill,
in light of the demonstrated practices of
that department, can only result in lengthier
and more counterproductive litigation,
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It {s clear that more study must be given
to thls bill, perhaps following the NAAG
proposal, At the very least, I would ask that
strong consideration be given to the amend-
ments suggested herein in order to make the
Justice Department's actlons more account-
able acd predictable.=

I would urge this committee to remember
that essentlally what we are talking about
here Is the improvement of conditions of
those least fortunate members of our soclety.
I submit that the litigatlon model proposed
by the Justice Department in S. 10 is not the
most effective way and certalnly not the most
efliclent way to deliver these changes in as
expeditious fashion as possible. I thank the
committee for the opportunity to shere this
testimony with you today.

FOOTNOTES

1 Garrity, et al. v. Gallen, et al., Civ. Act.
No. 78-116. The matter s referred to In the
testimony of Assistant Attorney General
Drew S. Days, III, before this Subcommlttee
on February 9, 1979, at 6.

*In consldering the dilemma faced by
states when federal policy s formulated
through plecemesl litigation, it is important
to take note of how rapidly professional and
legal theories are changing with respect to
treatment of the mentally {11, habilitation of
the mentally retarded, and rehabilitation of
prisoners, For instance, whereas In 1972, the
courts emphasized improvement of condi-
tions and care for the mentally rctarded
within the institution (See, e.g., Wyatt v.
Stickney, 844 F. Supp 387 (M.D. Ala. 1972),
today, the emphasls appears to be on deln-
stitutionalization and the provislon of serv-
ices in community-based settings. (See, e.g.,
Holderman v. Pennhurst, 446 F. 1295 (ED.
Pn, 1977). Thus it can be readily seen that
Presidential Commlission Report on the
proper role of lnstitutlons over the next dec-
ade or more would be Invaluable to state
officials and the courts because it would pro-
vide a clear direction for both state planning
and judicial relief.

i Days’ Testimony, at 13.

tIt 15 worth noting that the provisions of
5. 10 governing the Attorney General’s certi-
fication that the Governor and Attorney Gen-
eral of the state have been notified of uncon-
stitutional conditions and have falled to cor-
rect those conditlons parellels the language
used by the courts to define the qualified im-
munity of state officlals from personal lia-
bility. See Scheuer v. Rhodes, 416 U.S. 232, 40
L.Ed.2d 80 (1974) and Wood v. Strickland,
420 U.8. 308, 48 L.Ed2d 214 (1975). The At-
torney General's certification that the state
officers are nware of the unconstitutional con-
ditions and have falled to correct them,
would appear to be an open invitation to the
filllng of personal damage actions agalnst
those officers. The possibiiity of such suits
constitutes a compelllng reason to require
the Attormey Generel to be extremely care-
Tul and specific {n his certification and to al-
low state officers to obtain review of that
certification by the courts.

' A section by sectlon analysis of S.1393 is
contained in Benate Report 85-1056, Report
of the Senate Judlclary Committee on S.
1303 at 25, et s¢q.

¢These concerns are descrlbed in detail
in the opinlons in U.S. v. Solomon, 419 F.
supp. 358, (D. Md. 1976) affd. 563 F, 2d 1121
(4th Cir. 1977), and Alezander v. Hall, C.A.
No. 72-209 (D.8.C. June 12, 1978).

“This argument was used in the United
States District Court in New Hampshire as
a basis for distinguishing intervention from
the initintion of litigation pronibited by
the Solomon Court.

#See Mr. Days' testimony of February 9,
1979, at 10.

*See e.g. 42 U.S.C. 2000-a56 (public ac-
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commodatlons); 42 U.S.C. 2000b (public fa-
cilities); 42 U.S.C. 2000c~6 (school desegre-
gatlon); 42 U.S.C. 2000e-6 (employment);
42 U.S.C. 2000h-2 (Attornoy General inter-
vention).

1 See ¢.g. United States v. Greenwood Mu-
nicipal Separate School District, 406 F. 2d
1088 (5th Cir. 1969), cert. denied, 395 U.S.
907 (1969); Umiled States v. Building and
Construction Trades Council of Si. Louls,
Missouri, AFL-CIO, 271 F. Supp. 447 (ED.
Mo. 1986); United States v. Northside Realty
Assoclation, inc., 47¢ F. 2d 1164 (5th Clr.
1973).

1 US.v. Greenwood, supra.

= See cg. Testimony of Drew B. Days, III,
in the Hearlngs Before the Subcommlttee
of the Constitution on S. 1393, at 35.

V3 Mr. Days' testimony of February 8, 1979,
at 10 and 12.

1t A copy of Mr, Days’ letter Is attached to
this testimongy.

15This Justice Department attorney ac-
cused the state of subjecting people to de-
grading conditions and of such various prac-
tices as poking residents with safety pins,
striking them with fists, hitting them with
bats, forcing them to sit in straight jackets
for hours and subjecting residents to puni-
tive forms of isolation and seclusion. The
Defendants do not believe these allegations
to be true. Furthermore, it is my opinlon
that the United States now knows these alle-
gations to be untrue based on thelr inspec-
tion of the institution.

13 The Assistant Attorney QGeneral {in my
office responsible for this litigation has since
been told that the FBI report will be pro-
duced, but that no date for production can
be given. It is perhaps interesting to note
that i{ the report was prepared in prepara-
tlon for litigation, the Unlted States had
planned to bring suit as early as January,
prior to the Plaintifis’ sult. If this is g0, one
must ask why the allegations in the com-
plaint were not discussed with my office
when we requested an opportunity to discuss
the concerns of the United States.

17A copy of my letter to Mr. Days is at-
tached to this testimony.

12 Copy of Mr. Days’ response 18 attached to
this testimony.

» Copy of my letter of October 24, 1978 is
attached to this testimony.

20 Although the Court agreed with the De-
fendants' contention that the United States
needed specific statutory authority to inter-
vene in the ltigation, it con¢luded that such
specific suthority was found In Rule 24(b)
of the Pederal Rules of Civil Procedure,
which section allows governmental officers to
intervene in an action whenever a party to
the action relies as part of its clalm or de-
fense upon an statute of executive order
administered by n federal or state govern-
mental officlal or agency. The Court therefore
allowed the United States to Intervene on
that basis; however, it also allowed the
United States to {ntervene to assert the con-
stitutional rights of the residents of the
School. In December of 1978, my office re-
quested a rehearing on the Court's order of
intervention asking that the government’s
participation be limited to the interest of
the United States in the enfcrcement of va-
rious statutes and regulations. Our motion
for rohearing is still pending before the
Court.

nThe United States has had four expert
witnesses tour the Laconia State School and
has been given an oppertunity to engage in
extensive discussions with the stafl of the
School. It is perhaps interesting to note that
during each occasion on which expert wit-
nesses have vislted the institution, at least
one of those experts have been sccompanied
solely by counse] for the Flaintiffs rather
than counsal for the United States. This per-
haps demonstrates the extent to which the
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resources of the United States ere evallable
only to one slde in the proceeding.

2z Atlached as an appendix to this testi-
mony are some suggested amendments to
8. 10.

Here is a letter from the attorney gen-

eral of North Carolinae:
STATE OF NORTH CAROLINA,
DEPARTMENT OF JUSTICE,
Raletgh, N.C., May 14, 1979.
Re Senate Bill 10.
Hon. STRoat THURMAN,
U.S. Senate,
Washington, D.C.

DEAR SENATOR THUARMAN: Last year one of
the altorneys in my officc reséarched Senate
BIll 1393 which as amended Is exactly the
same as Senate Bill 10 which was reintro-
duced by Senator Bayh. It is my opinion
that Senate Bill 10 1s an unwarranted in-
truslon into the aflairs of the states and
was Wwritten in the bellef thal stales are
Incapable of or unconcerned with providing
proper care for Institutionalized persons in
their custody. I think this is a blatant af-
front to the dignity of the states and di-
rectly contrary to the princlples of federal-
{sm, which is a part of the foundation of our
constitutional form of government.

I should think the United States Attorney
General would be busy enough In assuring
that the constitutional rights of persons in
federel custody are not violated and does
not need the additional responsibility of
overseelng the fifty states. Moreover, in n
time when the citizens are demanding a re-
duction In the slze of the bureaucracy, this
bill runs counter to the wishes of the tax-
payer,

I am enclosing a copy of a letter to Senator
Morgan on Senate Blll 1393. This letter was
written at my direction and I fully concur
with its contents, I am also ¢nclosing a
copy of my remarks to the Senate Com-

mittee on the Judiciary on the “'Civil Rights

Improvement Act,” which I understand
efther will be or has already been rein-
troduced. The comments I made on that
bill are in many respects equally applicable
to 5. 10.

Thank you for giving me this opportunity
to comment on this bill. If I can be of fur-
ther assistance to you in this or any other
matter, please do not hesitate to call upon
me.

With highest regards, I remain
Yours truly,
Rurvus L. EDMISTEN,
Attorney General of North Carolina,

Here Is a letter from the attorney gen-
eral of North Dakota:

STATE OF NoaTH DAEOTA,
Bismarck, N. Dak., September 21, 1979.
Hon. StaoM THUEMOND,
U.S. Senator,
Washington, D.C.

DEAR SENATOR THURMOND: This is in re-
sponse to your letter of September 14, 1979,
in which you alert me to the provisions of
§. 10, 8 Senate blll now pending before the
full Judiciary Committee.

As you noted, this bill would interject the
United Btates Department of Justice as an
averseer in the operstion of state institu-
tions for the mentally ill, retarded or elderly
and in the operation of state prisons, ineclud-
ing local jalls.

The blll sets forth a procedure by which
the Unlted States Attorney General may in-
stitute civil nctions on behalf of persons re-
slding In state institutions, seeking equitable
relief when institutionallzed persons are al-
legedly deprived of constitutionally secured
rights and the alleged deprivation ls pursu-
ant to a pattern or practice of resistance to
the full enjoyment of constitutionally pro-
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tected rights. Such a procedure 1s an unnec-
essary and unwarranted extension of fed-
eral involvement in the sdministration of
state institutions.

Current federal law authorizes civil ac-
tions for redress of deprivation of constitu-
tionally protected rights under color of state
inw, and awards of attorneys [e¢s Lo success-
ful litigants, Current federal law also au-
thorizes criminal prosecution in certain cases
of deprivatton of constitutionally protected
rights under color of state law.

I am especlally concerned about Subsec-
tions 2 {1) and (2) of the bill which requires
that upon commencing an sction, the United
States Attorney General must certify that
the governor and the state attorney general
of a state have been notified by the United
States Attorney General or his designee of
the measures which he believes may remedy
the alleged conditions which deprive rights,
privileges or immunities secured or protected
by tho Constitution or Iaws of the United
States; and that the governor and state at-
torney general have beoen made aware of
federal financial or technical pssistance avall-
able to assist in the corroction of such con-
ditions. Apparently if o state, for whateyer
reason, fails to seck all avadlable federal
assistance for state Institutions, that state
is subject to & lawsuit. The judgment of the
Justice Department will thus be Imposed on
the qualified speclalists who are administra-
tors of state Institutions.

8. 10 would not provide any greater protec-
tion to institutionalized persons than what
1s currently available. 1t would simply create
another level of federal bureaucracy not near-
1y as sensitive to the rights of North Dakota
citizens who are Institutionalized nor as well-
equipped to protect those rights as those
agencies, officials and Individuals now work-
tng institutionalized persons,

North Dakots legislators and state officials
are acutely aware of thelr responsibilities to
{nstitutionalized persons. The North Dakota
Legislature has enacted jall standards legis-
lation which directs the Attorney General to
promulgate fail rules and regulations and to
enforce those rules and regulations. A legis-
1ative interim committee is devsloping a cor-
rections master vlan and another i3 studying
the special needs of North Dskota's institu-
tions for the mentally retarded. There is no
necessity of federal supervision of such
efforts.

I oppose B. 10 for all the above rensons.

Sincerely.
AvreN I. OLsON,
Attorney General.

Here is a letter from the attorney gen-
eral of South Dakota:

STATE OF S0UTH DAKOTA,
Pierre, S. Dak., May 18, 1979.
Hon. STROM THURMOND,
U.S. Senate,
Washington, D.C.

Dear SEMATOR THURMOND: I will be suc-
cinct. T am opposed to Senate Bill 10 and
hope that 1t will dle In Senate committee. I
have informed our senior Senator McGovern
of my opposition and have informed, as you
requested, the Governor and certain legisla-
tors.

You might inform the sponsors of the bill
for me that we presently have a board of
charities and corrections, & legislature, a
governor, a warden, superintendents of va-
rious remedial schools, and & host of other
people trylng to do the very best they can
for our institutionalized citlzens. I would
hope that the committee would remember
that those poople institutionalized are the
sons and daughters, mothers and fathers of
people who live in our state and vote for
the people responsible for these tnstitutions.

I may point out, Senator Thurmond, with
a note of bitter humor, that there are many
of us who would like to institutionslize some
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of the Justice Department lawyers who fly
out from Washington to solve all of our
problems and then go back home to fight
the Civil Service Reform Blll. It may be good
for tourism in our state, but 1t certalnly is
not goad for government,
Respectfully submitted,
Mapk V. MEIERHENRY,
Attorney General.

Here is a letter from the attorney gen-

eral of Tennessee:
STATE OF TENNESSEE,
Nashville, Tenn., October 2, 19789.
Senator StrRoM THURMOND,
U.S. Senate,
Committee on the Judiciary,
washington, D.C.

Deax Semator THUBMOND: I have received
vour letter of Seéptember 14, 1979, in refer-
ence to S. 10, £6th Congress, 1st Sesslon. T ap-
preciate your interest in the oplinlons of the
States on this matter; and, in view of the
fact that I have been following closely the
progress of . 10, I am grateful for the oppor-
tunity 1o express the position of the State of
Tennessce. Initislly, I am sanguine thay the
State of Tennessee supports the assumptions
underlying the Bill: that institutionalized
persons should not be subjected to conditicns
{egreglous, fisgrant or otherwise), that would
deprive them of rights guaranteed by the
Constitution or laws of the United States;
and that persons sublected to such condi-
tions are entitled to both equitable and legal
relfef.

Despite agreement with the above-stated
sssumptions, this office does not support 8.10.
Specifically, it 1s the opinion of this office
that 8. 10 ignores many practical problems
encountered in meeting the needs of Institu-
tionalized persons as well as the potential for
state-crented rights to provide creative and
meaningful solutions to the problems. The
following briefly outlines our objections to §
10,

Pirst, It ts unclear whether S. 10 applies
to only physical conditions, or whether it ap-
plies to both physical conditions and other
statutory rights such as rights to treatment
and education. If §, 10 is intended to apply to
the Iatter sltuations, it is the opinion of our
office that many lasues ralsed by federal stat-
utary and regulatory schemes need to be re-
rolved between the states and tho federal
agencies involved before the Attorney Gen-
ernl of the United States intervenes.

Second, S. 10 renders state constitutional
and statutory provisions ineffective, If not
ingignificant, by providing that all actions
be brought in federal court. Specifically,
since S. 10 requires a federal forum, the
state clalms become merely pendant and as
you are well aware, federal courts are re-
luctant to construe state statutory and con-
stitutional provisions more broadly than is
necessary to resolve the foderal claims. Con-
sequently, many state statutes may be inter-
preted Initially by a federal district court.
a situation that is scceptable to the State
of Tennessee. Further, by requiring the At-
torney General of the United States to bring
actions in federal courts, the state courts
are deprived of an opportunity to resolve
matters that are of utmost importance to
the states.

Third, Section 2 of S. 10 apparently pre-
sumes that allegedly unconstitutional in-
stitutlonal conditions can be quickly and
simply remediated, Specifically, this segtion
requirés ns a condition precedent to the inl-
tiation of an action that the Attorney Cen-
eral of the Unlited States certify, inter slla,
the following:

{1) That 20-day notice has been given to
the State of the alleged violation,

(2) That reasonabio efforts have been
madse to consult with the State regarding
financial, technictal or other assistance that
could assist In porrecting the altustilon. and
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(3) That the approprinte officlals had a
reasonable amount of time to take the ap-
propriate action.

The presumption that institutional condl-
tions can be quickly and simply remediated
{s belled by both the present inability of
federal programs to nccomplish this end and
the difficultlas encountered by federal courts
in implementing institutionsl reforms. In
fact, it is the experience of this State and
the federal courts, that the ultimate solu-
tion to {nstitutional reform fnvolves in-
creased and substantial appropristions by
the state legislatures and long-term planning
by state administrators, In view of the fact
that S, 10 Ignores past experience that indi-
cates that compiex political decisions under-
1o resolution of the problems associated with
{nstitutional conditions, 1t is unacceptable.

Pourth, S. 10, which creates an adversary
relationship between the State and Fed-
era) governments, conflicts with the federal
statutory programs that rely prineipally upon
the Statez. for Implementation. Specifically
In most instances, the states and the federal
government are presumed to be working to-
ward the same end. When thls presumption
is incorrect, the federal statutes ususally pro-
vide specific mechanisms for problem-solving.
It would appear that the resolution of prob-
lems existing in regard to implementation of
federal statutory rights should be based upon
the federal agency responsible for oversee-
ing the program, and not the Attorney Gen-
era]l of the United States.

Finally, numerous mechanisms presently
exist for the enforcement of the rights of
institutlonalized persons. These include pri-
vate causes of action. expressed or implied,
as well as mechanisms for problem-solving
between the states and the federal govern-
ment. Further, private actions are encour-
aged, both by the appropriation of statutory
attorney's fees and the appropriation of sub-
stantial sums for the representation of in-
suitutionalized persons by Legal Services Cor~

poration and other advocacy groups. Given
the multitude of existing enforcement mech-

anisms, It would seem that the federal
government could better protect the rights
of instituttonalized persons by spending fed-
eral monies directly upon the identified
needs of this population.

In conclusion, while the State of Tennes-
see supports the principal assumptlon under-
Iying S. 10, {t does not support the bill itself.
The experience of this State has shown that
1itigation is tremendously expenslve, both In
terms of time and money. Further, nefther
the lawsuits in this Btate, or in other States,
have produced Immedlate resolution of the
problems encountered In the pravision of
institutional services. It i8 clear that institu-
tional reform requires the Infusion of mil-
llons of dollars of state and federal money;
and to add another enforcement mechanism
to the myriad of mechanisms that presently
exist is to Ignore the real needs in this
area, In short, given the oxistence of numer-
ous legal remedies, the additlon of another
i not merely wasteful, but patently counter-
productive.

I hope that this brief discussion of 8. 10
will be of some use to you. If you have fur-
ther questions regarding this matter, or if
I can be of some assistance to you, please
contact me.

With kindest regards and best wishes.

Sincerely,
‘WiLLmam M. LERCH, Jr.,
Attormey General.

Here is a letter from the Attorney

general of West Virginja:
STATE OF WEST VIRGINIA,
Charleston, W. Va., October 16, 1579.

Hon. SteoM THURMOND,
U.S. Senate,
Washington, D.C.

DEeaAR SENATOR THURMOND: I would like to
thank you for your correspondence glving
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me an opportunity to express our office’s
feelings concerning 8, 10. It is very pleasant
to note that our views on this disturbing
plece of legisiation coincide.

The Office of the Attorney General for the
State of West Virginia has reviewed the text
of 5. 10 and we conclude that there are so
many unanswered questions atténding this
bill that we must go on record s opposing its
passage. Therefore, you may feel free to use
this letter in whatever manner you feel is
appropriate.

Herewith are our major concerns regard-
ing this legislation:

(1) Much of the caseload of this office's
Trial and Appellate Division already consists
of elvl] rights cases brought by Institutionsl-
lzed persons, frequently with representation
by public interest organizations. Most of
these sults are brought 1o challenge the con-
stitutionality of conditions of confinement
in West Virginla’s public institutions. We
have dealt with between fifty and eighty
suits every year since 1674 filed by our prison
population alone; this fact can oe appreci-
ated only when one consldors that West
Virginia 1s a small state with a total adult
prison population of approximately 1200. Our
attorneys, therefore, are already regularly
required to address a multitude of claims
alleging inadequate provision of treatment
and care. The attorneys feel that most meri-
torious clnims have already been ralsed or
will 5000 be raised by private parties, making
federal involvement In this area at best
superfluous. They also feel that the public
defenders and public interest attorneys in
our State are sufficiently motivated and ag-
gressive to raise on their own, not just meri-
torious claims. but clajms designed specifi-
cally to attack the good faith efforts by the
State government to provide sdequate care
by challenging the courts to define new and
frequently dublous ‘“‘rights” of incarcerated
persons. The Injection of the Justice Depart-
ment into these ongoing courtroom battles,
while with good intentions, woild ultimately
serve only to Increase the number of cases
iIn an aren where thero is already adequate
remedy at law. It would serve only to strain
our office's resources.

(2) We also question the concept under-
iying this blll in 1ight of the doctrines of
federailsm. This bill will allow the federal
government to directly intervene in govern-
mental functions clearly allocated to the
states. This intervention 1s no less a legiti-
mate cause of serlous concern because it is
in the guise of advocacy on behalf of those
presumably not In an optlmum position to
assert their own rights. It 1s now accepted
social policy In our country to allow the
creation of private and semiprivate leeal aid
orgoni{zations whose speeific functlon it 1s to
make just such advocacy on behalf of the
incarcerated In opposition to state govern-
ment. This policy Is endorsed by Congress by
their allocation of millions to fund such
groups. We infer from this funding that
Congress has already decided that such non-
governmental groups are best suited as ad-
vocates for the Institutionalized. The new
form of federal Intorvention prooo-ed by
8. 10 is also no less questionable because it
would be in the form of judicial action as
opposed to edministrative regulatory action
attended by all the burdensome conditions
placed on federal funding. There exists at
present a plethore of federnl funding au-
thorities for state mental, penal and juve-
nile institutions which are staffed by ex-
perts In the various fields who are much
better sulted to formulate policy and develop
practices than the lawyers of the Justice
Devpartment. S. 10, on the other hand, would
allow the Justice Department to use the
leverage of clvil action In order to effect its
own concepts of mental health and correc-
tional pollcy.

(3) We are concerned. furthermore. about
the loopholes contained in S. 10. Section
Two contains what scems to be safeguards
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to Insure that the Justice Department brings
suit only after It has falled to obtain the
cooperntion of state officlals. Unfortunately,
Section Three provides the Justice Depart-
ment with the means to avold the requlre-
ments of Section Two; all that is needed is
the existence of another plaintiff, of which
there s never any shortage, particularly in
the area of adult corrections, and the Justice
Department can bring all their resources to
bear against the states without meeting the
prerequisites of Section Two.

(4) We belleve that S. 10 glves the federal
government inappropriate means to dictate
pollcy to the states. If the Justice Depart-
ment so desires, it may atternpt to compel
the courts to pass judgment on every state
fnstitution In the country irrespective of s
state's inancial resources or budgetary pol-
Icy. The ultimate gravamen of this bill is
that through the courts the federal govern-
ment can force state legisiatures to make
polley declslons and appropriations in the
area of mental health and corrcctions
against their wills.

(6) We also belleve Lhat 8. 10 would put
the Justice Department In & preposterous
position. On one hand the Justice Depart-
ment s defense counsel for employees of
the Federal Bureau of Prisons in prisoner
civil rights actions, but, on the other, 8. 10
would enable and encourage the Justice De-
partment to asslst lnmates of state correc-
tional {nstitutions when they bring such ac-
tions agalnst employees of the state.

In summary, this office takes the stand
that S. 10 provides a highly inappropriate
vehicle to the federal government fo In-
terfere with policy-making functions that
properly belong to the states. In our Soclety
the mere threat of a lawsuil can be one of
the most efficaclous ways of compelling
someont to act In ways contrary to thelr own
interests. S. 10 at its very heart would glve
this coercive power to the federal govern-
ment in such a singular way as to empower
it to supervise the operations of all state
institutions. We strongly feel that this ve-
hicle 1s an unnecessary one; there is no lack
of plaintiffis and no lack of legal aid and
public Interest attorneys.

I think it is appropriate to note that fed-
eral and state court declslons within the past
few years have established major guidelines
by which institutions (as defined In the
bill) are now operated and maintsined with
respect to the rights of those institution-
allzed. T am unaware of any state that is not
currently making a determined and con-
certed effort to meet those guldellnes.

The cost of such an effort natlonwide is,
of course, enormous. If Congress belleves
that this 1s an area In which therea must be
federal involvement, I respectfully suggest
that financial assistance, not revenue wast-
ing litigation, is & better eolution. Before
the limited legal resolrces of the states snd
the federal government are thrown into
pitched battles in every federnl courthouss
throughout the land in lengthy and enor-
moualy costly Itigation, T 'would suggest
that we determine—perhaps through an im-
partial Prestdentinl Commission—how seri-
ous the problem really is; whet standards
are to be used or required (there are some
currently); what capital and operational
costs will be required to meet sny such
standards; and what ls the fiscal ability of
the states to comply with those needs or
mandates.

I sincerely believe that the great mafority
if indced not sll the states are currently
making mafor efforts to provide approoriate
care, treatment and confinement conditions
to those In thelr state who are institutional-
{zed. Admitiedly. this has not always been
true, But I glso belleve, with all due re-
spect, that the Congress does not have all
of the avallable, pertinent and current facts
regurding those state efforts upon which 1t
properly can base a decision to authorize
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such federal action and {nvolvement in these
state activitles, A Presidential Commission
might obtaln such facts and offer other
recommendnations for an acceptable solu-
tion to the problem. S. 10 offers not a solu-
tion, but confrontation, litigation snd an
inappropriate and severe test of the doctrine
of federalism.

On the basis of my experlence as a former
State Commissioner of Institutions, member
of the ABA Committee on Legal Rights of
Prisoners, Immediate Past President of the
Natlonal Assoclation of Attorneys General
and Attorney General of West Virginia for
the past eleven years, I oppose the passage of
8. 10 in its present form for the reasons set
forth above.

Sincerely,
CHAUNCEY H. BROWNING,
Attorney General.

Here is a letter from the attorney gen-
eral of Nevada:

STATE OF NEVADA,
Carson City, Nev., October 30, 1979.
Hon. STeoM THURMOND,
Russell Senate Office Building.
Washington, D.C.

DeAr SENATOR THURMOND: I agree with
your position on S-10 and support efforts
made to defeat the bill,

The ({nitiation of court actlon by the
United States Department of Justice against
the states 18 not an expeditious or appro-
priate method to assure the rights of persons
confined to mental i{nstitutions, nursing
homes, prisons and faciiities for juveniles
and the handicapped.

The State of Nevada can provide quality
services to its citizens without the necessity
for Department of Justice intervention. Such
judiclal intervention will divert time, money
and energy to legal defense. State resources
can better be used to provide direct care to
institutionalized persons.

Thank you for your concern regarding
8-10. I will forward coples of this letter to
Neveda SBenators Howard Cannon and Paul
Laxalt and Congressman James Santini.

SBincerely,
Ricaarp H. BRYAN,
Attorney General.

Here is a letter from the attorney
general of Washington, the State of
‘Washington:

OLYMPIA, WASH., May 9, 1979.
Hon. STRoM THURMOND,
U. S. Senate,
Washington, D.C.

DeAR SENATOR THUAMAND: Thank you very
much for your thoughtful letter of May 1,
1879 on 8. 10. I am delighted In your under-
standing of, and opposition to, that pro-
posal.

Both the Natlonal Associatlon of Attorneys
Qeneral and I, as Attorney Qeneral of the
State of Washington, have opposed the bill
and itg predecessors as an outrageous viola-
tion of the basic precepts of federallsm. Our
experience in the State of Washington with
the Department of Justice has been almost
entirely negative. It's interferences with
the appropriate determination of state pol-
Icies of the state its¢lf are simply too nu-
merous to mention.

You have already put your finger on the
most Important objection to S. 10: The sepa-
ration of the enforcement authorlty of such
policles as the department may determine
to be appropriste from the responsibility of
coming up with the money to implement
them. 1 hope that you esn presuads your
colleagues of the justice of your position
and I will continue to oppose the proposal
with my own congressional delegation.

Sincerely,
SLADE GORTON,
Attorney Gencral.
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Here 15 a letter from the attorney gen-

eral of Wyoming:
CHEYENNE, Wyo., July 13, 1979.
Re S. 10, HR. 10.
Hon. StroxM THURMOND,
U. S. Senate,
Washington, D.C.

Dear SENATOR THUrMOND: The State of
Wyoming, while supporting the objectlves
of the “Institutions Bill”’ with regard to fully
protecting the rights of Institutionalized
persons, vehemently objects to the procedure
for correction envisloned by the bill- In line
with the positicn announced by the National
Associatlon of Attorneys General and the
Natlonal Assoclation of State Mental Health
Program Directors, we belleve that there
exist far more reasonable alternatives to the
litigious eolution suggested by this legisla-
tion.

The practical problems which the bill
raigses are overwhelming. It seems possible,
for instance. that the Justice Department
might prevall {n litigation sgainst a political
subdivision, resulting in an order that the
subdlviston take corrective action far beyond
its means to accomplish. I am advised that
Congressman Kastenmeler’s amendment to
allow federal financial assistance to the de-
fendant state or subdivision faliled to pass.
indicating that while the federal government
is granted the right to make the initial
determination that an egregious condition
exists, there 1s no concomitant duty to lend
assistance in eny meaningful way.

But the elected representatives of the
states can gupport & blll which suggests
a procedure which has cost one state £56,000
to answer one set of Interrogatories, when
that same amount would probably have
corrected the egregious condition, appears
to be a sterling example of an exerclse in
counterproductivity.

This s, after all, a nation of states. It
seems as though some of our congressmen
forget that they are elected to represent
the people of those states, and not to
bludgeon them with needless lawsults.

I sincerely hope that the United States
Congress will recognize the pitfalls inherent
in this legislation and take proper steps to
enact law which puts the federal govern-
ment and the states on the road to a co-
operative solution. The disagreements which
this state has had with the federal govern-
ment are well known to all. I belleve that
these differences are, to a large degree, the
result of precipitous action taken by our
lawmakers without due regard for the legiti-
mate interssts of the several states, and the
special conditions which exist in each.

Why not spend the tax doliars of the
people of this state to help them, rather
than to sue them.

Sincerely yours,
JouN D. TROUGHTON,
Attorney General.

Mr. President, I ask unanimous con-
sent that letters from various other offi-
cials throughout the United States be
printed in the Recorb.

There being no objection, the material
was ordered to be printed in the Recoro,
as follows:

THE STATE OF SOUTH CAROLINA,
Columbia, S.C., March 26, 1879.

Hon. BIRCH BAYH,

Chairman, Senate Judiciary Subcommittee
on the Constitution, Dirksen Senate Of-
Jfice Building, Washingion, D.C.

Dear Mr. CHamMan: This Office has experl-
enced the conduct of litigation by the US.
Department of Justice from 1972 until 1978
in the case of Alexander v. Hall, Civil Ac-
tion No. 72-209. This was & sult alleg-
ing the unconstitutionality of the South
Carolina Mental Health commitment laws
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and also ralsed issue as to adequacy of
treatment for those patlents reslding at
South Carolina State Hospital. The purpose
of this letter 18 to inform you of our opposi-
tion to the enactment of S. 10 and H.R. 10
based upon the experience of this Office in
defending Alexander v. Hall. I recommend
that this Subcommittee pay great heed to
the April 4, 1978, letter of the Natlonal Asso-
clation of Attorneys General, a position with
which this Office wholeheartedly concurs,

The Bouth Carolina experience in the de-
fense of Alexander v. Hall proved to be ex-
tremely costly and time consuming, both for
attorneys In thls Office and for individuals
Involved in the treatment of the mentally
i1 at South Carolina State Hospital. This
sult was ultimately dismissed but only after
four years of litigation with the Department
of Justlce.

I feel compelled to add one further alter-
native toc that mentioned by the National
Association of Attorneys General in its letter
of April 4, 1978. There presently exists in the
Department of Health, Education and Wel-
fare extensive regulations governing the ap-
propriate care of individuals in State mental
institutions in order for those institutions
to receive Medicare and Medicald funds. A
goal of {mproving the conditions of the men-
tally {1 can be much better served through
enforcoment of existing regulations by HEW
personne! trained in the field rather than
through the adversary approach of pliting
federal lawyers agalnst state lawyers.

I zincerely hope that thils Subcommittee
can schieve 1ts goal of the protection of citi-
#ens who are less uble to protect their own
rights without authorizing the Indiscrimi-
nate initlation of litigation by the Depart-
ment of Justice. I use the word ‘{ndiscrimi-
nete” advisedly because, throughout the con-
duct of this litigation in South Carolina, the
Justice Department repeatedly refused to
advise this Office or the Court of the stand-
ards that were allegedly not being provided
to the citizens of this State. Furthermore,
the Justice Department refused to acknowl-
edge the existence of detalled standards of
adequate treatment set forth in HEW regu-
lations with which all South Carolina Btate
Institutions comply.

Thank you very much for your consldera-
tion and interest in this matter.

Very truly yours,
Danier, R. McLrzon,
Attorney General.
STATE oF NEW MEeXico,
Santa Fe, N.M,, May 28, 1978.
Hon. SrrRoM THURMOND,
U.S. Senator,
Washington, D.C.

DeAR SENATOR THURMOND: I agree that S.
10 constitutes an erroneous approach to se-
curing the rights of persons residing in state
institutions.

We, 1in New Mexico, have made tremendous
strides in the last few years in insuring that
the rights of our institutionalized eitizens
nre protected. Advocacy groups have estab-
lishad & viable rapport with the Attorney
General’s office, with other state agencles,
and with the judicial system to react quick-
ly when any shortcomings In our institu-
tions are identified. I.egal representation 18
also readily available in any type of comn-
mitment to our state facilities. Our State
has at least as well-defined an understanding
of the needs of its Institutionalized cltizens
a3 does Washington and our officials are more
interested than would be Washington 1awyers
in meeting the needs of these cltizens.

Cooperation between the States and
Washington 1 bound to have demonstrably
better results than the confrontation &p-
proach which S. 10 would seem to foster.

A copy of this letter is being sent to New
Mexico Attorney Genersl, Jeff Blngaman,
for his consideration and review.
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If I can be of further asslstance, please let
mo Know.
Sincerely,
Bruce KING,
Governor.

STATE OF INDIANA,
Indianegpolis, Ind., June 28,1979.
Hon. STROM THURMOND,
U.S. Senator.
Russell Senate Office Bldg.,
Washington, D.C.

DEAR SENATOR THURMOND: Before you
come to a concluslon as to S. 10 which is
pending in the Constitution Subcommittee
of which you are a member, please review
the enclosed statement which I have pre-
vlously submitted on behalf of the Natlonal
Association of Attorneys General and myself
tepresenting the consldered research and ex-
perience of the chief legal officials of all fifty
states.

Thank you very much for your consldera-
tion of &1l aspects of this important matter—
both the short range fashionable ones and
the long range substantive ones.

Best personal wishes.

Respectfully yours,
TREODORE L. SENDAK,
Attorney General of Indiana.

TESTIMONY OF THE HONORABLE THEODORE L.
SENDAK, ATTORNEY GENERAL OF TRE STATE
OF INDIANA, ON PROPOSED S-10 BEFORE THE
SENATE SUBCOMMITIEE ON THE CONSTITU-

+ TION
I would like to thank the Committee for

this opportunity to present written testl-

mony {n opposition to S-10. This testimony
reflects my personal views; the views of

numerous officlals in Indians; and my assess-
ment, based upon my year as President of
the National Assoclation of Attorneys Gen-
eral, of the views of the chief legal officials
of all the states.

The National Association of Attorneys

Qeneral (NAAG), which Is composed of the
attorney general from each state plus the
four territories, overwhelmingly reafirmed
its position in opposition to the institutions
bills In a resolution passcd at the Mlid-
Winter Meeting on December 3. 1878. See
copy attached. In addition, several attorneys
genera! from different jurisdlctions have of-
fered testimony before Congress on the pred-
ecessor bills, S-1393, H.R. 2439, and H.R. 8400.,

There are several problems with these bills.
First, they are unconstitutional In that the
Tenth Amendment to the Constitution of
the United States reserves to the states and
to the people all power not specifically dele-
gated to the United States. Obviously, there
{s no delegation of authority in the Constitu-
tion for the Executive Department to sue on
behalf of private individuals.

Second, the bills are not needed since they
purport to provide rellef where numerous
remedles already exist. For example, Congress
has provided in 42 U.S.C. § 1983 for suits for
an alleged “deprivation of any rights, privi-
leges, or immunities secured by the Con-
stitution and laws” of the United States. My
office is currently defending over 350 suits
under § 1983, 2 substantial number of which
are class actions, i.e., actlons brought by a
named party for the benefit of themselves
and “all other similarly situated” persons.
Those sults involve all aspects of individual
rights including conditione in all of the state
correctional institutions, mental health
problems, racial composition of publlic
schools, abortion, welfare clalms, personal
injuries, and other aress. Many of thesc
cages are brought pro se, l.e., by the com-
plaining party without aid of counsel, and
are later taken over by so-called public in-
terest law groups. If brought pro se, the
Supreme Court has held that all proceed-
ings must be construed liberally in favor of
the compilalning party, and thus, they are
not held to strict compliance with court
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rules or procedure. Sce Haines v. Xerner, 404
U.S. 519 (1972).

An example of the onus of these cases
arose in July and August 1978, when four
Deputy Attorneys General on my staff tried
an elghteen day lawsult in federal dlstrict
court in Indianapolis concerning the condl-
tions of confinement at the Indlona Reform-
atory. The case started in 1875 as a pro se
complaint. In early 1976, Legal Services Or-
ganization took over the prosecution. The
Justice Department was allowed to Iinter-
vene in that case as & “ltigating amlcus
curlae,” and It asslsted the Legal Services
Organization in litgating all sspects of im-
prisonment such as food, health, recreation,
training, discipline, etc. My staff has spent
over 2,300 hours on that case, which has yet
to be decided by the Court. In requesting
intervention in that case, the Justice De-
partment listed many prison suits in which
{t had {ntervened as a litigating amlcus. Sce
copy of “Motion for Leave to Participate as
Amicus Curise” and “Memorandum of tho
Unlited States In Support of its Motion for
Leave o Participate as Amlcus Curiae™ In
French v. Phend, IP 75-877-C. attached
hereto, NAAG records indlcate that the De-
partment of Justlce has intervened in prison
cases in at least twelve states.

The Justlce Depsrtment rlso has been per-
mitted to intervene as a litigating amicus 1D
cases Involving the mentally retarded and
mentally il1, including cases in Alabama,
New York and Pennsylvania.

In addition to the above, Indiana has pro-
vided s remedy for the representation of
‘developmenteally disabled’ persons by the
creation of the Protection and Advocacy
Service Commissian for the Developmentally
Disabled, a federally funded state agency
under P.L. 94-103, ""The Developmentally
Disabled Assistance and Bill of Rights Act.”
See Indiana Code 16-13-16-1 et seq. That
agency is charged with the duty, among
other things, to:

“Provide legnl and other advocacy services
throughout the state to lndlvidusls or or-
ganizations on matters related to the protec-
tlon of disabled persons;” [I. C. 16-13-19-5
3)1.

Additlonal remedies are also available, in-
cluding: 28 U.S.C. §1016, which allows 2
federal district court to authorize any suit
to be brought without the payment of fees
and costs and allows the judges to appoint
counsel to represent the complainant: I.C.
a44-1-1-3, which sllows a state court to ap-
polnt counsel to represent “a poor person”
elther as a plaintil or defendant In a law-
sult: and L.C. 33-1-7-2, which makes it the
duty of the Publle Defender's Office of the
State of Indiana to represent any person in
any penal institution in the state who is
without funds to employ private counsel.
In that regard, there 13 a branch office of the
Public Defender at the Indiana State Prison
with & full time deputy on duty.

In additlion to these services, most sreas
of Indiana are served by groups such as the
Legal Services Orgnnization, Legal Ald So-
claty, Project Justice and Equality, American
Clvil ‘Liberties Unlon, ete., so that frée legal
assistance is readily available to institution-
alized persons.

A third reason why these blils are not
needed Is that they will have a substan-
tially adverse effect on the relatlonship be-
tween the federal and state governments.
That relatlonship is getting more striined
all the time with actions being taken by
Congress and by Federal agencies such as the
FIC to repulste conduct traditionally regu-
jatedd by the states, These bills will further
affect that relatlonship since the states will
be called upon to defend all lawsuits
brought by the Justice Department sgalnst
the state agencies and officlals invelved,

In additlon to thesc problems regarding
S-10 genorally, there are questions with spe-
cific sections with the bill, Section 2 glves
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the Unlted States Attorney General far
reaching authority, even extending to re-
placement of the functions of state legis-
latures. The Attorney General is required
to give only thirty days notlce to the Gov-
ernor and state Attorney General listing the
allegedly offending condltions, supporting
facts, and the measures he believes may
remedy the conditions. The notice must
furtber provide that he has made & reason-
able effort to consult with the state's Gov-
ernor and Attorney General regarding fed-
eral nssistance: that he has endeavored to
eliminate the alleged conditions by informal
methods; that he is satigfied that the officlals
have had a reasonable time to teke ap-
proprigte action to corréct such conditions,
and that he belleves an action by the United
States Is of general public importance.

Suppose, for example, that the Attorney
General's staff tells him that there are con-
stitutional violations in the Indiana penal
system, which 1t did, and a general notice—
supposedly containing ‘facts—is zent to
the Governor and the Attorney General. Fur-
ther suppose that a member of the Gover-
nor's staff, one of my ussistants and I fiy to
Washington, which we did, to meet with the
head of the Justice Department's Civil
Rights Divislon and members of his stafl;
nnd that during that meeting specific facts
are requested since they had not been sup-
plied earlier. When facta were finally pre-
sented, it was discovered that the Justice
Depnrtmeént was working with completely
outdated information. Allegedly offending
tacilities had been remodeled or totally re-
placed.

Even though the Justice Department
abandoned its desire to challenge Indiana's
entire penal system, it still intervened In
the French case mentioned above. That case
has gone to trial, and corrections experts
have disagreed over the nature and extent
of any problems.

A state jegislature must be given suffi-
clent opportunity to resct to thete alleged
problems, In Indiana, the General Assembly
meets for sixty days in odd years and thirty
diays In even years. Budgets are prepared
during the long sesslons with emergency
matters considered in the short sesslons.
However, Indiana has a constitutional pro-
hibition ugainst going into debt. Thus, mpjor
expenditures eannot easily be undertaken as
an “emergency” matter; and these functions
concerning the proper allocation of state
funds, programs to be implemented in state
institutions, ete,, are nll decistons for state
legislatures to make.

Another financial asvect of these bills is
that they would enable publicly pald law-
vers from the Department of Justice to bring
or to intervene in sctions on behalf of in-
mates in publlic institutions against public
officials who will be defended by publlely pald
lawvers for the state or local governments.
This; along with the fact that the so-called
public interest law groups are 1ax supported,
means that the citizens of this country will
be paying all sides In these disputes, as well
as the fudges, and will be paying to house,
foed, nnd care for those bringing the szuit,
The taxpayers will further be required to
pay for any measures taken as a result of
ihess sults, on top of the taxes they already
pay to build, maintaln, lmorove, and expand
the facilities without being mandated by
courts. These payments in 1878-7§ amount
to over 887,400,000 for the 5,600 inmnates and
2900 parolees under the control of the De-
partment of Corrections, with apnroximately
32,500,000 for the parolees and the remainder
tor the 5,600 incarcerated offenders.

The institutions bills also fall to consider
another very important fact, and that is
that all alleged violations of constitutional
rights do not oceur to people in state and
local Institutions. Federal prisons  are
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equally vulnerable to such charges, as a
review of the cases in Federal Supplement
and Federnl Reporter will show. However, the
United States Attorney General is not Im-
powered to sue on behalf of s person In &
Federal institution. The apparent disregard
of the Fourtcenth Amendment rights of per-
sons in federal institutions by this differen-
tiation will further adversely affect the fed-
eral state relationship and civil rights.

It {s my opinion that 8-10 and similar so-
called Institutions bills are duplicative of
existing remedies, and arc completely un-
needed. I would hope that this Committee
would recommend that the bills not pass.

Thank you very much.

STATE OF NEW YORK,
Albany, N.Y., September 26, 1979.
Hon. STROM THURMOND,
Committee on the Judictary, Dirksen Sen-
ate Office Building, Washington, D.C.

DeAR SENATOR THURMOND; I urge you to
oppose 5. 10, & blll thet would grant the
Justice Department standing to sue states
for alleged violalion of the rights of insti-
tutionallzed tndividuals.

The Departments of Justice and Health,
Education, and Welfare already have euffi-
cient authority to protect the rights of the
institutionalized and thoy are currently ex-
ercising it.

Sincerely,
JAMES E. INTRONE,
Acting Commissioner,
STATE OF NEVADA,
Carson City, Nev,, October 1, 1979.

Senator STROM THURMOND,
Russell Office Building,
Washington, D.C.

DzxAR SENATOR THURMOND, on behalf of the
State Division of Mental Hygiene and Men-
tal Retardation I would like to indicate sup-
port of any efforts on your part to defeat

8-10. The concept of providing quallity, hu-
manistic care to the mentally il and men-
taily retarded citizens is one to which Ne-
vada strongly ascribes. However, it appears
that S—~10 would arrange a system of inter-
vention on the part of the Federal Depart-
ment of Justice In state affalrs that would
be contraproductive. It would create con-
frontation rather than cooperation between
the federal and state governments. It would
not provide any fecderal assistance in cor-
recting problems ldentified. The economic
and human costs of responding to Depart-
ment of Justice inquiries into state mental
bealth and mental retardation programs
could be much better applied to respond-
ing to the needs of the citizens of the state
who require such programs. The system
created by 5-10 would serve mo useful pur-
pose and would Interfere with the states'
Tight and responsibility to care for 1ts handi-
capped citizens.

Thank you for your consideration of these
thoughts. If the Nevada State Division of
Menltal Hygiene and Mental Retardation can
provide you with additional Informatlon in
your efforts on this matter, please feel Iree
to contact me.

Respectfully submitted,
JERRY GRIEPENTROG,
Administrator,
SHERIFF OF UNION COUNTY,
La Grande, Orep., October 18, 1979.
8enator STROM THURMOND,
Russell Senate Office Building,
Washington, D.C.

8m: I have just been made aware of Blil
No. 10.

I want to specak against this bill In the
same manner as the Oregon State Sheriff's
Assoclation. I also have some additional
thoughts.

I presume that whenever a complaint is
made, the United States Attorney General
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will assign someone to do an on premiees
investigation and inspection. Recognizing
that there will be complaints from every
facility in the nation, I can see that there
would be a tremendous work force needed.

It seems to me, that ultimately, the Fed-
eral Government would be placed tn the
position of belng inspectors of all jalls
throughout the United States.

I don't know for certaln who is seeking
thig legislation. If I did, I would probably
understand what the motivation is for this
step.

In summary, I wish to urge serlous con-
Rideration of what this bill implies. If this
type of Federal intervention is allowed, we
might give consideration to having the Fed-
eral Government simply fund and operate
all jalls in the nation.

On second thought, that may be the an-
swer. The Federal Government would then
have to figure out how to pay for the results
of some of the “well thought out” decl-
slons of the past.

Slncerely,
RoreaT V. PrICE,
Sheriff of Union County.
Bro Horn COUNTY,
Basin, Wyo., October 18, 1879.

DEAR SeNATOR: In reference to Senate Bill
10 (Rights of Institutionsalized Persons)
House of Representative Blll 10 I ask that you
pleass vote against 1ts passage as the poten-
tial for conspiracy by inmates and overzeal-
ous intervention by the Attorney General in
matters more political than legal is consid-
erable, given the extreme vagueness of the
Bill.

Sincerely,
JoN DAHLBERG,
Sherig).
RrSOLUTION AS ADOPTED BY THE NATIONAL
ASSOCIATION OF ATTOANEYS GENERAL

INSTITUTIONS BILLS

‘Whereas, the 96th Congress will agaln con-
sider legislation which would allow the Attor-
ney General of the United States to institute
and intervene in civil actions in certain cases
against stato governments slleging depriva-
tion of the constitutional rights of institu-
tionalized persons in jalls, mental hospitals,
facilities for the handicapped and mentally
rotarded, juvenile detention centers and
nursing homes; and

‘Whereas, persons complalning of unconsti-
tutional conditions of confinement in insti-
tutions have legal remedies under 42 U.5.C.
1983: and thousands of such cases staffed
by public interest legal organizations and by
private counsel are awsiting resolution in the
courts; and

Whereas, there are now {n place at the
state level federally funded advocacy units
and agencies to deal with the speclal prob-
lems and rights of many institutionalized
persons by means of litigation and otherwise
and the efforts of such units and sgencles
should not be duplicated; and

Whereas, formulation of a national policy
to define and protect the constitutional
rights of inmates of federal, state and local
{nstitutions should be undertaken in formal
consultation with state government before
legisiation is enacted; and

Whereas, any federal legislation such as the
institutions btils of the 96th Congress which
falls to provide for the financing ol the
chanpes it xeeks is unreallstic, unfalr and
unworkable;

‘Therefore, be it resolved that:;

(1) The National Association of Attorneys
General supports establishment of o Presi-
dential Commission to study the Issues {n-
volved in the care of Institutionalized per-
sons in local, state and federal institutions
and to recommend improvements in the
operation of the institutions, including the
drafting of proposed minlmum standards
of care; and
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(2) That a natlonal policy concerning ade-
quate care for institutionalized persons In
local, state and federal Institutions should
develop from a shared commitment of local,
state and fcderal government working to-
gether to define the causes and solutions to
these problems; and

(3) A study of the fiscal aspects of insti-
tutional operations must be included in the
work of the Commission to determine what
financing methads are avallable and practi-
cable to assure the improvement of care to
at least s constitutional minimum, and

(4) The Washington Counsel of this Asso-
clation 1s suthorized to present these vlews
to the appropriate Congressional committees
and to the Administration.

INDIANA BHERIFF’S8 ASSOCIATION, INC.,
Indianapolis, Ind., October 4, 1979.
Hon. StroM THURMOND,
U.S. Senate, Russell Senate Office Bullding,
Washington, D.C.

Drar SenaToa THUBMOND: The Indlana
Sherifi's Assoclation's 26 member Board of
Directors voted unsnlmously at thelr last
Board Meetlng to have thelr opposition to
Senate Bill 10 expressed to you and other
members of the Judiclary Committee.

This legislation does not appear tn create
any new rights for Incarcerated persons that
they do not now enjoy under existing State
and Federal law. The most significant Im-
pact I that under this legisiation, the inmate
would no longer be required to initiate his
own action, for the Attorney General would
be authorized to initiate a civil action agalnst
any state, political subdivision, official or even
the lowliest employee whenever the inmate
alleges $omé real or imagined deprivation of
bis rights.

The effect of the bill would appear to be
to remove entirely, the jurisdiction of the
state oourts in these questions where the
Attorney Genernl Intercedes, and permit the
full force of the office of the Attorney Gen-
eral of the Unlted States to be brought
against local county officlals, Sheriffs, and
Jajl Personnel, with whatever credibility
might be implled to the inmates cause of
action. 2

We feel the potential for consplracy by
inmates, and overzealous intervention by
the Attorney General in matters more politi-
cal than legal is considerable.

It appears to us that there are sufficlent
existing state and federal laws that provide
for the constitutional guarantees, rights.
privileges or immunities of inmates. There
are presently a number of Iinvestigative
agencies, such as; Grand Jury, County and
Btate Welfare Departments, County Health
Officers, State Jall Inspectors, and others
who have s statutory suthority and duty
to Inspect jalls and fnvestigate any matter
that appears to violate existing laws pertain-
ing to the operation of the institution. It
such violation should be found to exist, the
agencies have the ability 4nd means to bring
about a remedy through tho courts if neces-
sary. It Is alto possible should an inmate
deslre to do so, to file a clvil action against
those responsible for the operation of the
institution. This may be done by the inmate
himself or with assistance from a legal serv-
ice attorney, without cost to the Inmatwe
if he s0 requests.

It is for these reasons we do not feel
that this legislation is needed or necessary
to protect the rights of Jall Inmates. In re-
spect to county Jalls and other correctional
institutions, it would appenr that this legls-
lation would only create a need for addl-
tional staff sand expenses for the Attorney
Generals office and provide for a means for
the federal government to circumvent those
laws, nnd remedies that slready exist for
that very purpose.

Wo would therefore suggest that If this
type of legisintion 1s found to be necded
to protect the rights of persoans in other in-
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stitutions, that the sectlons pertalning o
jaiis and other correctionnl Institutions be

eliminated from the bill
If you have any questions concerning our

view of this matter, please let Us Enow,
Sincerely,
JorN O, CATEY,
Erecutive Director.
MICHIGAN SHERIFFS' ASSOCIATION,
Lansing, Mich., October 2, 15979.

Senator Epwarp M. KENNEDY,

Chairman, U.S. Senate Judiclary Comimitice,
2241 Dirksen Senate Office Building,
Weshington, D.C.

Dear SeraTor Kenmeny: The Michigan
Sheriffs' Association has reviewed the above
referenced Bills. As n result of our analysis
of thess Bills and the Impact of thelr passage
on the police community and the total crim-
insl justice system, the Michigan Sherifre’
Associntion is offictally taking & position of
opposition toc the above Bills as they are
presently written.

The reasons for opposition Include:

1. This legisiation credted no new rights
for incarcerated persons that they do not
now enjoy under existing state and federal
law.

2. The effect would be to remove entlrely,
the jurisdiction of the state courts in these
questlons where the Attorney General inter-
cedes.

3. The potential for conspiracy by in-
mates, and overzealous intervention by the
Attorney General In matters more political
than legal Is considerable, given the extreme
vagueness of the Bills.

It you have further questions, please do
not hesltate to contact Mr. Bernard Grysen,
Executive Director, or myself.

Very truly yours,
DALE E. Davis,
Director of Legislative Aflairs.

Mr. THURMOND. Now, Mr. President,
the communications we have put in the
Recosp are only some of those we have
received.

I want to say, in closing, Mr. Presi-
dent, that it is difficult for me to under-
stand why anyone would wish to impose
5. 10 on his State. I cannot imagine why
any Senator sitting in this body would
wish to impose this bill on his State when
the heads of the mental institutions in
his State are opposed to it, the heads
of the correctional Insitutions in his
State are opposed to 1t, when the nurs-
ing homes affected are opposed to it.

These are the people who work with
the institutionalized. They are interested
in them and in helping them.

Yes; there have been some abuses on
both the State and Federal levels. Un-
fortunately, there will be some abuses
in the future, no matter what takes
place. There are bound to be some
abuses.

However, Mr. President, that is no ex-
cuse for the Federal Government's com-
ing in with its heavy hand and saying
to the people of a State that despite
the concerns and objections all of the
people who run these institutions and
who are opposed to this Intervention by
the Federal Government that the States
must be subjected to this treatment at
the hands of the Federal Government.

Who wants that type of action by the
Federal Government? After all, who runs
the State? Is the Federal Government
going to run the State? If the people in
the States, or practically all the people
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in the States, want to control their own
institutions, why not let them do it? Why
do we have to have the Federal Govern-
ment come in and initiate sults?

1 repeat a statement I made yesterday
that under the lax now anyone can bring
a sult. He can bring it in the State court
or the Federal court, and if it is in the
Federal court the Attorney General then
can intervene to assist with the suit. But,
Mr. President, to give them the power to
initiate suits just does not make sense.

Mr. President, I want to say again
that, in my judgment, the Federal Gov-
ernment has gone too far already in try-
ing to dictate to the States, in trying
to dictate to the people of the States,
what they can do and what they must
do. what they should not do. I think we
have to get the Government back to the
people. The people of this country have
a right to run their own State govern-
ments without interference from the
Central Union.

Mr. President, if the people who wrote
the Constitution of the United States—
and I think they are the wisest peo-
ple who ever lived—were here today they
would be shocked. They would indeed be
shocked, to think that the Unlon, the
Federal Government, the Central Gov-
ernment, the National Government, was
trying to assume power to dictate to the
States how to run their own institutions.

Again I say are not there people in
the States interested in the institution-
alized?

The point is made, of course, that there
have been some abuses. I answered that.
I said sure, there have been. There al-
ways will be. But again I repeat that
when an investigation was mede down in
Atlanta, Ga., of the Federal penitentiary
recently—and that is a new report by the
Senator from Georgia (Mr. NunnN) and
the Senator from Illinois (Mr. PERCY)—
they found abuses there.

Let the Federal Government clean up
its own institutions. The States can take
care of thelrs. With all the abuses of
alcoholism and narcotics that occur, ac-
cording to Senator NUNN and Senator
PercY, in the Atlanta Penitentiary it
ought to shock the Attorney General, It
ought to shock the Justice Department.
Let them clear up their own business
and let the States alone. I think the
States are doing a better job than the
Federal Government in this field now. I
think the States are operating their gov-
ernments more efficiently and more eco-
nomically than the Federal Government
is being operated.

I am willing to trust the States. After
all, we have got 51 governments in this
country. We have got 50 State govern-
ments and we have got one Central
Government, and when the Constitution
was written it was never intended. and
it never has been so construed, that the
Central Government would take over the
rights, the duties, and the responsibili-
ties of the States.

I realize in the last 25 or 30 years the
Central Government has gone a long
way in entering into so many facets of
life of the people in the States. But that
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was wrong, and let us not compound one
wrong with another wrong. That is what
we will do here if we pass S. 10.

I ask any Senator here who is thinking
about voting for this bill to go back to
his home State, talk to his people, talk
to his officials, talk to the Governor, talk
to the attorney general, talk to other
people in whom he has confidence and
ask them if they want the Federal Gov-
ernment to impose S. 10 on their people.
S. 10 is a bill that will permit the State
to be sued, that will permit the officials
in the State to be sued, that will permit
the taxpayers to be sued, because the
taxpayers in the end are going to have
to pay for it.

Mr. President, I am not going to take
more time, but I just want to say that
this is one of the most obnoxious bills
that has come to my attention since I
have been in the U.S. Senate.

The PRESIDING OFFICER (Mr.
STEWART). The Senator requested that
he be notified when he has 5 minutes
remaining.

Mr. THURMOND. Mr. President. I
hope the Members of this body will study
this bill before they vote on it tomorrow.
I hope the Members of this body will not
vole to give the Federal Government
more power than it has now. We should
be getting the Federal Government off
the backs of the people. That Is what the
people want. After all, we are servants
of the people. I can tell you the people
are dissatisfied. They have shown their
disgust with Congress, they have shown
their disgust with the Government, and
the passage of this type of legisiation
tends to go further in that direction and
to cause them to lose faith in their
Government.

The humanitarian aspect is brought
up. Of course, we all are interested in
helping people who are mistreated, but
that can be corrected in the States. It
can be corrected by suits being brought
in the States, if the government officlals
will not correct any problems which
might exist.

There are plenty of agencies in the
States now, such as legal aid socleties.
They have been bringing these suils as
some of the Senators have noted. They
have a right to bring those suits.

But let us not extend the power of the
Federal Government where it is notf
needed. Let us keep the Federal Govern-
ment out of everything we can. The Fed-
eral Government today s going much
further than was ever intended under
the Constitution and now is a good time
to stop that.

If we stop S. 10, I think it will have a
fine moral effect and will create more
confidence on the part of the citizens
of this country in their Federal Govern-
ment.

When we pass a bill like this, it tends
to shake the confidence of the people in
the Federal Government. We do not want
to damage the confidence of the people
in the Federal Government, so let us
stop S. 10. Let us kill S. 10 on tomorrow.
I hope that will be done.

Mr. BAYH addressed the Chafr.

The PRESIDING OFFICER, The
Senator from Indiana.




