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August 29, 2022 

VIA CM/ECF 

Michael E. Gans, Clerk of Court 
United States Court of Appeals for the Eighth Circuit 
Thomas F. Eagleton Courthouse 
111 South 10th Street 
Room 24.329 
St. Louis, MO 63102 
 
Re:  Religious Sisters of Mercy v. Becerra, No. 21-1890 

Rule 28(j) Notice of Supplemental Authority: 
  

Franciscan Alliance v. Becerra, --- F.4th ---, No. 21-11174,  
2022 WL 3700044 (5th Cir. Aug. 26, 2022) (attached as Exhibit 1) 
 

Dear Mr. Gans:  

In Franciscan Alliance, the Fifth Circuit unanimously affirmed a permanent injunc-
tion like the one here—prohibiting HHS from requiring religious healthcare provid-
ers to perform or insure gender-transition procedures. And it unanimously rejected 
the same justiciability arguments HHS makes here.  

First, HHS says this case isn’t justiciable because the 2016 Rule was “rescinded” by 
the 2020 Rule. HHS.Br.23. But Franciscan rejected this argument, explaining that 
the Walker and Whitman-Walker “injunctions,” “the 2020 Rule” “post-Bostock,” and 
“the 2021 Interpretation” of Section 1557 “threaten [plaintiffs] in the same way that 
the challenged portions of the 2016 Rule did.” Op.11, 13; Resp.Br.33-37; see A783-85 
(district court here holding same). 

Second, HHS says Plaintiffs lack injury because HHS “has not to date evaluated” 
whether to exempt Plaintiffs under RFRA. HHS.Br.24. But Franciscan rejected this 
argument, noting that an assertion that HHS “‘has not to date evaluated’ whether it 
will enforce Section 1557” is simply a “conce[ssion] that it may” do so. Op.11. And 
HHS has “repeatedly refused to disavow enforcement against [plaintiffs].” Id. So too 
here. Resp.Br.29, 39-41. 
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Alternatively, HHS says Plaintiffs lack injury because HHS “will comply” with RFRA. 
HHS.Br.24. But Franciscan held that “vaguely promis[ing]” to comply with RFRA is 
no different from vaguely promising to comply with the First Amendment—and 
doesn’t defeat standing where, as here, plaintiffs are “within the class whose conduct 
is arguably restricted.” Op.12 (cleaned up) (distinguishing Iowa Right to Life Comm. 
v. Tooker, 717 F.3d 576 (8th Cir. 2013), which HHS relies on here); Resp.Br.47-50.  

Third, HHS claims the district court violated Article III by enjoining “hypothetical 
future action.” HHS.Br.30. But Franciscan held “this argument proves too much,” 
because it would mean “plaintiffs could never obtain injunctive relief to prevent fu-
ture violations of” any law “where means/ends scrutiny is involved. But that can’t be 
right.” Op.16-17.  

Finally, HHS says Plaintiffs haven’t demonstrated “irreparable harm.” HHS.Br.50. 
But Franciscan disagreed, holding that “loss of freedoms guaranteed by … RFRA” is 
“per se irreparable harm.” Op.18; Resp.Br.56-57.  

Franciscan, like the district court’s decision here, is correct—and reversal would cre-
ate a square circuit split. The Court should affirm.  
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/s/ Luke W. Goodrich   
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Washington, DC 20036 
(202) 955-0095 
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Before Elrod, Willett, and Engelhardt, Circuit Judges. 

Don R. Willett, Circuit Judge: 

This is the third time this case has reached us.1 Last time we remanded 

to the district court so it could consider whether, in light of recent 

developments, Plaintiffs (collectively Franciscan Alliance) should have been 

granted a permanent injunction, and not just vacatur of the challenged 

regulation. On remand, the district court granted Franciscan Alliance’s 

motion, permanently enjoining the United States Department of Health and 

Human Services (HHS) from requiring Franciscan Alliance to perform 

gender-reassignment surgeries or abortions in violation of its sincerely held 

religious beliefs.  

HHS and the Intervenor Defendants—the American Civil Liberties 

Union of Texas, and River City Gender Alliance (collectively ACLU)—

argue that the permanent injunction was improper. They contend that 

Franciscan Alliance’s claims are moot, it was improper to award relief not 

requested in the complaint, and Franciscan Alliance failed to show it would 

be irreparably harmed absent an injunction. While we agree with Appellants 

that we must DISMISS Franciscan Alliance’s APA claim as moot, we 

AFFIRM the district court’s judgment in all other respects.  

I  

Section 1557 of the Patient Protection and Affordable Care Act 

prohibits health care programs that receive federal funds from discriminating 

against patients on the basis of sex.2 Section 1557 incorporates Title IX’s 

 

1 See Franciscan All., Inc. v. Cochran, No. 7:16-CV-108, ECF 82 (June 30, 2017); 
Franciscan All., Inc. v. Becerra, 843 F. App’x 662 (5th Cir. 2021) (per curiam). 

2 Pub. L. No. 111-148, tit. I, § 1557, 124 Stat. 119, 260 (2010) (codified at 42 U.S.C. 
§ 18116). 
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definition of prohibited sex discrimination.3 The Secretary of HHS has 

authority to issue regulations to implement Section 1557.4 

In May 2016, HHS issued a rule interpreting Section 1557’s 

prohibition of “discrimination on the basis of sex.”5 It defined sex 

discrimination to include discrimination on the basis of “termination of 

pregnancy” and “gender identity.”6 Franciscan Alliance claimed the rule 

violated the Administrative Procedure Act (APA) by defining “sex 

discrimination” inconsistently with Title IX. Franciscan Alliance also 

claimed that the rule violated the Religious Freedom Restoration Act 

(RFRA) by forcing it to perform abortions and gender-reassignment 

surgeries inconsistent with its sincerely held religious beliefs.  

The district court issued a nationwide preliminary injunction barring 

enforcement of the challenged parts of the 2016 Rule. The case was stayed to 

give HHS time to reconsider the 2016 Rule. Before HHS had completed its 

review, the parties jointly moved to lift the stay, which the district court 

granted. The district court then granted Franciscan Alliance’s motion for 

summary judgment and vacated the offending provisions of the 2016 Rule. 

But it declined to issue an injunction because it found there was no indication 

that, if the rule was vacated, HHS would bring an enforcement action against 

Franciscan Alliance. Franciscan Alliance timely appealed the denial of 

permanent injunctive relief. 

 

3 Id. § 1557(a) (citing 42 U.S.C. § 2000d et seq.). 
4 Id. § 1557(c). 
5 Nondiscrimination in Health Programs, 81 Fed. Reg. 31375, 31376 (May 18, 2016) 

(formerly codified at 45 C.F.R. § 92.4 (2016)). 
6 Id.  
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Shortly thereafter, HHS finalized a new rule implementing Section 

1557 (the “2020 Rule”).7 The 2020 Rule adopted Title IX’s religious 

exemption and repealed the 2016 Rule’s definition of sex discrimination.8 

But HHS declined to replace it with a new definition, reasoning that the 

Supreme Court’s impending decision in Bostock would “likely have 

ramifications for the definition of ‘on the basis of sex’ under Title IX.”9 Just 

three days after HHS issued the 2020 Rule, the Supreme Court decided 

Bostock, holding that Title VII’s prohibition of discrimination “because of” 

sex made it unlawful to terminate employees for being homosexual or 

transgender.10  

Bostock triggered multiple lawsuits challenging the 2020 Rule. Most 

relevant here, two courts entered nationwide injunctions preventing much of 

the 2020 Rule from going into effect, effectively reinstating portions of the 

2016 Rule (the Whitman and Whitman-Walker opinions).11 Both courts 

acknowledged they had no power to undo the district court’s vacatur in this 

case.12 But in effect they did just that. While those courts did not directly 

resurrect the 2016 Rule’s prohibition on “gender identity” discrimination, 

they did reanimate the rule’s “sex-stereotyping” prohibition.13 Both courts 

further reasoned that, in light of Bostock, sex-stereotyping discrimination 

 

7 85 Fed. Reg. 37160 (June 19, 2020). 
8 Id. at 37162, 37168. 
9 Id. at 37168. 
10 Bostock v. Clayton Cnty., 140 S. Ct. 1731, 1737 (2020). 
11 Whitman-Walker Clinic, Inc. v. HHS, 485 F. Supp. 3d 1, 60 (D.D.C. 2020); 

Walker v. Azar, 480 F. Supp. 3d 417, 420 (E.D.N.Y. 2020). 
12 Whitman-Walker, 485 F. Supp. 3d at 26; Walker, 480 F. Supp. 3d at 427. 
13 Whitman-Walker, 485 F. Supp. 3d at 64; Walker, 480 F. Supp. 3d at 430. 
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encompasses gender identity discrimination.14 Whitman-Walker also 

enjoined the 2020 Rule’s incorporation of Title IX’s religious exemption,15 

even though the district court here held that the 2016 Rule was unlawful for 

not providing such an exemption.  

Also while Franciscan Alliance’s appeal was pending, President Biden 

issued an executive order declaring that his administration would apply 

Bostock’s interpretation of Title VII to other statutes prohibiting sex 

discrimination, including Title IX.16 He instructed each agency to consider 

whether new actions are necessary to implement Bostock’s definition of sex 

discrimination.17 HHS is in the process of reconsidering the 2020 Rule. 

We held oral argument on March 2, 2021. We remanded the case to 

the district court because “the legal landscape ha[d] shifted significantly” 

since the district court denied injunctive relief.18 The 2020 Rule, the Bostock 

decision, the Walker and Whitman-Walker injunctions, and the new 

administration’s interpretation of Section 1557 all occurred after the district 

court issued its order.  

While the case was back with the district court, HHS issued a 

“Notification of Interpretation and Enforcement” (the 2021 

Interpretation).19 The 2021 Interpretation stated that in light of Bostock, 

 

14 Whitman-Walker, 485 F. Supp. 3d at 39–42; Walker, 480 F. Supp. 3d at 429–30. 
15 Whitman-Walker, 485 F. Supp. 3d at 64. 
16 Exec. Order No. 13,988, 86 Fed. Reg. 7023, 7023 (Jan. 20, 2021). 
17 Id. at 7023–24. 
18 Franciscan All., Inc. v. Becerra, 843 F. App’x 662, 662 (5th Cir. 2021) (per 

curiam). 
19 Notification of Interpretation and Enforcement of Section 1557 of the Affordable 

Care Act and Title IX of the Education Amendments of 1972, 86 Fed. Reg. 27984, 27984 
(May 25, 2021). 
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HHS would enforce Section 1557 to prohibit “discrimination on the basis of 

gender identity.”20 It also encouraged members of the public to file 

complaints with HHS if they believed the rule had been violated.21  

After receiving supplemental briefing, the district court ruled on 

Franciscan Alliance’s motion for a permanent injunction. The district court 

rejected HHS’s argument that the 2020 Rule rendered the case moot, found 

that Franciscan Alliance’s complaint had challenged Section 1557 in addition 

to the 2016 Rule, and concluded that Rule 54(c) authorized the court to issue 

the injunction Franciscan Alliance now sought. The district court also 

concluded that subsequent events showed that partial vacatur of the 2016 

Rule was insufficient to remedy the RFRA violation. Finding that Franciscan 

Alliance had met the requirements for a permanent injunction, the district 

court enjoined HHS “from interpreting or enforcing Section 1557 . . . or any 

implementing regulations thereto” against Franciscan Alliance “in a manner 

that would require [it] to perform” or insure gender-reassignment surgeries 

or abortions. 

In November 2021, HHS noticed this appeal. That same month, it 

withdrew the appeal in Walker and Whitman-Walker, leaving in place the 

injunctions reinstating parts of the 2016 Rule.  

Two additional developments occurred while this appeal was pending. 

In March 2022, HHS issued a “Notice and Guidance on Gender Affirming 

Care” (the “2022 Notice”).22 The 2022 Notice states that “[a]ttempts to 

 

20 Id. 
21 Id. at 27985. 
22 HHS Notice and Guidance on Gender Affirming Care, Civil Rights, and Patient 

Privacy, U.S. Dep’t of Health and Human Servs. (Mar. 2, 2022), 
https://perma.cc/LX26-59QR. 
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restrict” gender-reassignment surgeries are “dangerous” and “covered 

entities restricting an individual’s ability to receive . . . gender-affirming 

care . . . likely violates Section 1557.”23 The 2022 Notice also said that HHS 

“is investigating and, where appropriate, enforcing Section 1557” in “cases 

involving discrimination on the basis of . . . gender identity.”24 And on 

August 4, 2022, HHS filed a Notice of Proposed Rulemaking (the 2022 

NPRM). This proposed rule, if adopted, would reinstate much the same 

approach as the 2016 Rule by likewise interpreting Section 1557 to require 

that hospitals perform gender-reassignment surgeries and abortions.25 

II 

Appellants’ arguments boil down to three overarching issues. First, is 

the case moot? Second, did the district court err in granting injunctive relief 

against Section 1557 and all future agency action? And third, did the district 

court err in finding that Franciscan Alliance demonstrated irreparable harm? 

We agree with Appellants’ mootness argument in part but hold that the 

district court did not err on the remaining two issues.  

A  

HHS argues that any challenge to the 2016 Rule is now moot because 

the district court already vacated the parts of the rule that violated the APA, 

and because the 2020 Rule rescinded the 2016 Rule. While the parties treat 

the mootness of Franciscan Alliance’s APA and RFRA claims 

interchangeably, they should be analyzed separately because an APA claim 

 

23 Id. 
24 Id. 
25 Nondiscrimination in Health Programs and Activities, 87 Fed. Reg. 47824-01, 

47871–72, 47878–79 (proposed Aug. 4, 2022). 
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challenges a particular regulation, while a RFRA claim challenges burdens 

placed on religious conduct. 

Appellants are right that the APA claim is moot.26 When a challenged 

rule is replaced with a new rule, the case is moot so long as the change gives 

“the precise relief that petitioners requested.”27 The change will not moot 

the case if the “government repeals the challenged action and replaces it with 

something substantially similar.”28  

The 2020 Rule gave Franciscan Alliance the remedy an APA violation 

called for—vacatur of the 2016 Rule’s prohibition of discrimination on the 

basis of “termination of pregnancy” and “gender identity.” Franciscan 

Alliance’s APA claim sought nothing more. Nor could it have. Vacatur is the 

only statutorily prescribed remedy for a successful APA challenge to a 

regulation.29  

 

26 Franciscan Alliance comes close to admitting this point. Its brief states that 
“[v]acatur remedied Plaintiffs’ APA claims, but didn’t provide complete relief under 
RFRA.” The 2020 Rule, even as modified by the two district court injunctions, provides 
the same relief as vacatur did: It excised the two parts of the 2016 Rule that Franciscan 
Alliance challenged. If vacatur remedied Franciscan Alliance’s APA claims, and the 2020 
Rule accomplished the same thing as vacatur, it follows that the 2020 Rule likewise fully 
remedied Franciscan Alliance’s APA claims.  

27 New York State Rifle & Pistol Ass’n, Inc. v. City of New York, 140 S. Ct. 1525, 1526 
(2020) (NYSRPA). 

28 Texas v. Biden, 20 F.4th 928, 958 (5th Cir. 2021), rev’d on other grounds, 142 S. 
Ct. 2528 (2022). 

29 See 5 U.S.C. § 706(2)(A) (instructing courts to “hold unlawful and set aside 
agency action[s] . . . found to be . . . arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law”); see also Texas, 20 F.4th at 1000 (“[B]y default, 
remand with vacatur is the appropriate remedy . . . .” (emphasis omitted)); United Steel v. 
Mine Safety & Health Admin., 925 F.3d 1279, 1287 (D.C. Cir. 2019) (“The ordinary practice 
is to vacate unlawful agency action. . . . In rare cases, however, we do not vacate the action 
but instead remand for the agency to correct its errors.”). 
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True, the Whitman and Whitman-Walker cases “resurrected” most of 

the 2016 Rule, but those courts expressly disclaimed any intention of altering 

the two portions of the rule Franciscan Alliance’s APA claim takes issue 

with.30 It is also true that these injunctions and the agency’s threat to enforce 

Section 1557 harm Franciscan Alliance the same way the 2016 Rule’s 

termination of pregnancy and gender-identity clauses did (a topic discussed 

in more detail below). But those facts don’t make a difference. Franciscan 

Alliance cannot use the APA to vacate those injunctions or Section 1557. For 

Franciscan Alliance’s APA claim, then, the court is unable to provide relief 

beyond what the 2020 Rule already gave. The claim is therefore moot. 

When a claim becomes moot on appeal, we usually not only dismiss 

the action, but vacate the district court’s judgment as well.31 But not always. 

Vacatur is an equitable remedy based on the idea that a “party who seeks 

review of the merits of an adverse ruling, but is frustrated by the vagaries of 

circumstance, ought not in fairness be forced to acquiesce in the 

judgment.”32 The burden of proving entitlement to vacatur rests with the 

party seeking relief from the district court’s order.33 The moving party must 

 

30 Whitman-Walker, 485 F. Supp. 3d at 26; Walker, 480 F. Supp. 3d at 427. 
31 See Marilyn T., Inc. v. Evans, 803 F.2d 1383, 1385 (5th Cir. 1986) (“Generally, 

when a case becomes moot on appeal, the appellate court should vacate the order of the 
district court and order dismissal of the action.”); see also Al Najjar v. Ashcroft, 273 F.3d 
1330, 1340 (11th Cir. 2001) (“When a case becomes moot on appeal [the court] . . . must 
not only dismiss the case, but also vacate the district court’s order.”). 

32 U.S. Bancorp Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 25 (1994).  
33 See id. at 26 (“It is petitioner’s burden, as the party seeking relief from the status 

quo of the appellate judgment, to demonstrate . . . equitable entitlement to the 
extraordinary remedy of vacatur.”).  
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show that it was not responsible for the case becoming moot and that “the 

public interest would be served by a vacatur.”34 

Appellants cannot meet either prong. HHS caused Franciscan 

Alliance’s APA claim to become moot by passing the 2020 Rule. Nor would 

it be in the public interest to vacate the district court’s order. Usually when 

a new rule repeals an old rule, the chances are vanishingly small that the old 

rule will ever have legal effect again. But two district courts already used 

nationwide injunctions to reanimate much of the 2016 Rule. If we vacated the 

district court’s partial vacatur, the Whitman and Whitman-Walker courts, or 

some other court, could just as easily breathe new life into the remaining 

fragments of the 2016 Rule as well. Permitting important agency rules to 

flicker in and out of existence is detrimental to the rule of law. Appellants are 

not entitled to the equitable remedy of vacatur. 

Whether Franciscan Alliance’s RFRA claim is moot is an analytically 

distinct issue. HHS argues that Franciscan Alliance’s RFRA claims have 

also become moot because the 2016 Rule was replaced by the 2020 Rule. It is 

true that a case can become moot if the defendant ceases the allegedly 

unlawful conduct—including when a challenged statute, executive order, 

local ordinance, or regulation expires or is repealed. But “a defendant cannot 

automatically moot a case simply by ending its [allegedly] unlawful conduct 

once sued.”35 “If that is all it took to moot a case, ‘a defendant could engage 

in unlawful conduct, stop when sued to have the case declared moot, then 

pick up where he left off, repeating this cycle until he achieves all his unlawful 

 

34 Id. (quoting Izumi Seimitsu Kogyo Kabushiki Kaisha v. U.S. Philips Corp., 510 U.S. 
27, 40 (1993) (Stevens, J., dissenting)). 

35 Spell v. Edwards, 962 F.3d 175, 179 (5th Cir. 2020) (quoting Already, LLC v. Nike, 
Inc., 568 U.S. 85, 91 (2013)). 
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ends.’”36 As a result, the burden rests with the defendant to demonstrate 

“that it is absolutely clear the allegedly wrongful behavior could not 

reasonably be expected to recur.”37 

HHS has not carried its burden. As the district court persuasively 

reasoned, the district court injunctions, the 2020 Rule, and the 2021 

Interpretation combined to threaten Franciscan Alliance in the same way that 

the challenged portions of the 2016 Rule did. Since that time, it has become 

even clearer that Franciscan Alliance’s RFRA claim is not moot. Just 

months ago HHS issued the 2022 Notice, which warned covered entities like 

Franciscan Alliance that refusing to offer gender-reassignment surgeries 

violates Section 1557.38 HHS has also repeatedly refused to disavow 

enforcement against Franciscan Alliance. In its brief on appeal, HHS simply 

says it “has not to date evaluated” whether it will enforce Section 1557 

against Franciscan Alliance—in other words, it concedes that it may.39 

We have repeatedly held that plaintiffs have standing in the face of 

similar prosecutorial indecision.40 In Pool v. City of Houston when the 

 

36 Id. (quoting Nike, 568 U.S. at 91). 
37 Freedom From Religion Found. v. Abbott, 955 F.3d 417, 425 (5th Cir. 2020); see also 

West Virginia v. Env’t Prot. Agency, 142 S. Ct. 2587, 2607 (2022) (“‘[V]oluntary cessation 
does not moot a case’ unless it is ‘absolutely clear that the allegedly wrongful behavior 
could not reasonably be expected to recur.’” (quoting Parents Involved in Cmty. Sch. v. 
Seattle Sch. Dist. No. 1, 551 U.S. 701, 719 (2007))). 

38 See HHS Notice and Guidance on Gender Affirming Care, Civil Rights, and Patient 
Privacy, U.S. Dep’t of Health and Human Servs. (Mar. 2, 2022), 
https://perma.cc/LX26-59QR.  

39 No party argues that the 2022 NPRM affects the mootness inquiry. Nor can we 
see any reason why it should. The ACLU does argue that the 2022 NPRM is relevant to 
the propriety of a permanent injunction, an issue which we discuss below.  

40 Indeed, the burden of proving mootness is higher than simply showing a lack of 
standing. See Friends of the Earth, Inc. v. Laidlaw Env’t Servs. (TOC), Inc., 528 U.S. 167, 190 
(2000) (noting that “there are circumstances in which the prospect that a defendant will 
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“City . . . indicated that it had not yet determined its position on the Charter 

requirements’ enforceability,” we held that the plaintiffs had standing to 

bring an “immediate[]” challenge.41 In Speech First, Inc. v. Fenves the 

defendant vaguely promised to not enforce the challenged policies “contrary 

to the First Amendment”42—similar to HHS’s promise to “comply with 

the Religious Freedom Restoration Act . . . and all other legal 

requirements.”43 We held that the plaintiffs had standing to bring suit 

because they were within the “class whose [conduct] is arguably restricted,” 

and the defendant’s promise was so vague that the scope of liability was both 

“unknown by the [defendant] and unknowable to those regulated by it.”44 

The cases cited by Appellants are inapposite. In Zimmerman v. City of 
Austin the plaintiff lacked standing because he failed to show “a serious 

intention to engage in conduct proscribed by law.”45 Here, Franciscan 

Alliance already refuses to offer gender-reassignment surgeries or abortions. 

In Iowa Right to Life Committee, Inc. v. Tooker there was no credible threat of 

enforcement.46 The Eighth Circuit certified the case to the Iowa Supreme 

Court, and its opinion was “clear” that the plaintiffs were not covered by the 

 

engage in (or resume) harmful conduct may be too speculative to support standing, but not 
too speculative to overcome mootness”). While we need not be distracted by the subtle 
distinctions between mootness and standing, suffice it to say that if there is an ongoing 
dispute giving a plaintiff standing, the case is not moot. See id. at 189–92.  

41 978 F.3d 307, 310 (5th Cir. 2020). 
42 979 F.3d 319, 338 (5th Cir. 2020). 
43 86 Fed. Reg. at 27985. 
44 Speech First, Inc., 979 F.3d at 338. 
45 881 F.3d 378, 389 (5th Cir. 2018). 
46 717 F.3d 576, 585–86 (8th Cir. 2013). 
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statute.47 In this case there is substantial reason to believe that Franciscan 

Alliance falls within the scope of Section 1557, especially post-Bostock. The 

ACLU cites Wyoming v. U.S. Department of Interior.48 In that case the district 

court’s challenged order “[b]y its terms . . . ha[d] expired” when a new rule 

had been enacted.49 That challenge was moot because there was no longer 

any order to challenge, and any decision on whether the order was legally 

correct would have been purely advisory. The district court’s order in this 

case had no such expiration date. Finally, the ACLU cites State of Alaska v. 
Environmental Protection Agency.50 In that case, the Ninth Circuit summarily 

dismissed the lawsuit because enforcement of the statute had been 

“indefinitely suspended.”51 HHS has steadfastly refused to promise that it 

would not enforce Section 1557 or the 2016 Rule.  

In short, Franciscan Alliance’s APA claim is moot, its RFRA claim 

is not, and we leave the district court’s vacatur of the 2016 Rule in effect.  

B  

Appellants also take issue with the district court’s decision on remand 

to award a permanent injunction rather than just vacate the 2016 Rule. They 

argue that the district court erred in granting relief beyond the scope of 

Franciscan Alliance’s complaint because the complaint only sought relief 

from the 2016 Rule—not from Section 1557 more broadly. HHS’s point is 

more pragmatic than doctrinal. It notes that in a similar case the plaintiffs 

filed an amended complaint to seek relief against Section 1557 and explicitly 

 

47 Id. 
48 587 F.3d 1245, 1252 (10th Cir. 2009). 
49 Id. 
50 521 F.2d 842, 843–44 (9th Cir. 1975). 
51 Id. 
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requested an injunction like the one granted by the district court in this 

case.52 HHS implies that if those plaintiffs were specific in their complaint, 

Franciscan Alliance could (and should) have been too. 

HHS’s argument relies on a false dichotomy. HHS implicitly argues 

that a lawsuit challenging a regulation and a lawsuit challenging the 

underlying statute are different. But as the Court recently noted in FEC v. 
Cruz, a challenge to an agency regulation is necessarily a challenge to the 

underlying statute as well. That’s because an agency “‘literally has no power 

to act’—including under its regulations—unless and until Congress 

authorizes it to do so by statute.”53 In that case the government argued—as 

it does here—that plaintiffs who sued challenging the agency’s regulation 

had no standing to seek injunctive relief against enforcement of the statute. 

That argument rested on the faulty premise that the plaintiffs were “suing” 

a regulation. Rather, the Court said the right way to view the plaintiffs’ suit 

was as challenging “one Government action that causes their harm: the 

[Government’s] threatened enforcement of the [statute], through its 

implementing regulation.”54  

HHS’s best case to the contrary is NYSRPA v. City of New York, 

where the Supreme Court declined to consider a damages claim that wasn’t 

requested in the complaint.55 The Court noted that “the possibility of a 

damages claim was not raised until well into the litigation in this Court.”56 

 

52 See Religious Sisters of Mercy v. Azar, 513 F. Supp. 3d 1113 (D.N.D. Jan. 19, 2021), 
appeal filed, No. 21-1890 (8th Cir. Apr. 21, 2021). 

53 Fed. Election Comm’n v. Cruz, 142 S. Ct. 1638, 1649 (2022) (quoting La. Pub. 
Serv. Comm’n v. FCC, 476 U.S. 355, 374 (1986)).  

54 Id. at 1650 (second emphasis added). 
55 NYSRPA, 140 S. Ct. at 1526. 
56 Id. 
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But here, Franciscan Alliance sought a permanent injunction in its complaint. 

The essential form of relief sought has not changed—Franciscan Alliance 

seeks relief from HHS’s threat to prosecute hospitals that refuse to perform 

gender-reassignment surgeries and abortions. That stands in contrast to 

NYSRPA where the plaintiffs tried to fundamentally change the species of 

relief sought on appeal. 

And even if Appellants are right that Franciscan Alliance’s complaint 

did not seek relief against Section 1557 enforcement, Rule 54(c) allows 

district courts to grant “relief to which each party is entitled, even if the party 

has not demanded that relief in its pleadings.”57 Appellants concede this 

point, but the ACLU responds that courts cannot give unrequested relief if 

it would “prejudice” the opponent. And it argues that it is prejudiced 

because HHS might have offered different narrow tailoring arguments if it 

realized it was defending Section 1557 itself, not just the 2016 Rule.  

But the ACLU seems to have not read the case it cites, Portillo v. 
Cunningham, closely enough. Portillo says that when a party has a chance to 

argue whether the proposed relief is improper, “there is no prejudice.”58 A 

party is only prejudiced if the proposed relief is not “tested adversarially, 

tried by consent, or at least developed with meaningful notice to the 

defendant.”59 Franciscan Alliance’s proposed relief was briefed extensively 

by both sides—both on remand and on appeal. No surprise means no 

prejudice.  

 

57 Fed. R. Civ. P. 54(c); see also 10 Wright & Miller, Fed. Prac. & 
Proc. Civ. § 2664 (4th ed.) (noting that a court’s “duty [is] to grant the relief to which 
the prevailing party is entitled, whether . . . demanded or not”). 

58 Portillo v. Cunningham, 872 F.3d 728, 735 (5th Cir. 2017) (quoting Peterson v. Bell 
Helicopter Textron, Inc., 806 F.3d 335, 340 (5th Cir. 2015)). 

59 Peterson, 806 F.3d at 340.  
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More importantly, to show prejudice Appellants cannot vaguely assert 

that they might have made different narrow tailoring arguments. Appellants 

gave the district court no clues as to what, exactly, the prejudice was. These 

arguments have not been refined on appeal. To the contrary, the ACLU 

concedes in its brief that the substantial-burden analysis is identical whether 

Franciscan Alliance is challenging Section 1557 or the 2016 Rule. The 

ACLU’s concession is well taken. As discussed above, Cruz said that there 

is no metaphysical difference between a challenge to a rule and the underlying 

statute because “[a]n agency’s regulation cannot ‘operate independently of’ 

the statute that authorized it.”60 Nothing in the district court’s strict-

scrutiny analysis, or its analysis on the permanent injunction factors, 

depended on whether the 2016 Rule or the underlying statute were being 

challenged.61  

Finally, Appellants argue that Franciscan Alliance lacks standing to 

seek a permanent injunction against future regulations that may require it to 

perform abortions or gender-reassignment surgeries. Appellants argue that 

they may make different arguments about narrow tailoring in the future, and 

that the district court violated Article III when it granted Franciscan Alliance 

a permanent injunction against hypothetical future Section 1557 

 

60 Cruz, 142 S. Ct. at 1649 (quoting California v. Texas, 141 S. Ct. 2104, 2120 
(2021)). 

61 The ACLU also argues that the district court’s injunction violated Rule 65(d) 
because it was not “narrowly tailored to remedy the specific action which gives rise to the 
order as determined by the substantive law at issue.” ODonnell v. Harris Cnty., 892 F.3d 
147, 163 (5th Cir. 2018) (quoting Scott v. Schedler, 826 F.3d 207, 211 (5th Cir. 2016)), 
overruled on other grounds by Daves v. Dallas Cnty., 22 F.4th 522 (5th Cir. 2022). This is a 
carbon copy of Appellants’ scope-of-the-complaint and Rule 54(c) arguments, and it is 
wrong for the same reasons. The injunction did not reach beyond the scope of Franciscan 
Alliance’s RFRA claim.  
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enforcement. As noted above, Appellants give no clues about what these 

different arguments would be.  

Besides, this argument proves too much. It is always true that the 

Government’s interest may subtly evolve over time. If that hypothetical 

chance is enough to defeat standing, then plaintiffs could never obtain 

injunctive relief to prevent future violations of the Free Speech Clause, the 

Equal Protection Clause, or any other lawsuit where means/ends scrutiny is 

involved. But that can’t be right. Courts have issued permanent injunctions 

in these contexts countless times.62 Throughout its storied history the 

ACLU has sought and obtained multiple permanent injunctions against 

statutes that failed heightened scrutiny.63 In contrast, Appellants do not cite 

a single case where a court refused to grant a permanent injunction because 

 

62 See, e.g., Brown v. Ent. Merchants Ass’n, 564 U.S. 786, 789 (2011) (affirming 
permanent injunction in a free speech case); Dep’t of Texas, Veterans of Foreign Wars of U.S. 
v. Texas Lottery Comm’n, 760 F.3d 427, 441 (5th Cir. 2014) (same); Adarand Constructors, 
Inc. v. Pena, 515 U.S. 200, 210 (1995) (plaintiff had standing to seek injunctive relief to 
prevent future violations of the Equal Protection Clause); F. Buddie Contracting Co. v. City 
of Elyria, 773 F. Supp. 1018, 1033 (N.D. Ohio 1991) (permanently enjoining enforcement of 
local ordinance for violating the Equal Protection Clause).  

63 See, e.g., ACLU v. Mukasey, 534 F.3d 181 (3d Cir. 2008) (affirming permanent 
injunction indefinitely prohibiting the Attorney General from enforcing the Child Online 
Protection Act (COPA)); Arizona Dream Act Coal. v. Brewer, 818 F.3d 901, 911–12 & n.3, 
919–20 (9th Cir. 2016), amended 855 F.3d 957 (9th Cir. 2017) (en banc) (affirming 
permanent injunction indefinitely prohibiting Arizona from continuing a policy the court 
held violated the Equal Protection Clause); see also Brief of Appellant, Glossip v. Missouri 
Dep’t of Transp. & Highway Patrol Employees’ Ret. Sys., No. SC92583, 2012 WL 6825480 
(Mo. Nov. 5, 2012) (brief written by ACLU encouraging the court to grant permanent 
injunction against a statute it argued was subject to strict scrutiny); Plaintiff’s Brief, 
Saucedo v. Gardner, No. 17-CV-183-LM, ECF 48-1, 2018 WL 1467237 (D.N.H. Mar. 19, 
2018) (same). While legally irrelevant, given that the ACLU more often finds itself 
defending individual civil liberties than governmental prerogatives, we can’t help but think 
that it would come to regret a rule that permanent injunctions are never permitted when 
the statute or policy in question is subject to heightened scrutiny.  
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of the hypothetical chance that the Government could advance a compelling 

government interest sometime in the future. We see no reason to be the first 

court to do so.  

C  

Finally, the ACLU—but not HHS— argues that the district court 

erred in granting the permanent injunction because Franciscan Alliance did 

not satisfy the irreparable harm standard. To obtain a permanent injunction, 

Franciscan Alliance had to show that “the failure to grant the injunction 

[would] result in irreparable injury.”64 We have recognized that the loss of 

freedoms guaranteed by the First Amendment, RLUIPA, and RFRA all 

constitute per se irreparable harm.65 Again, the ACLU gives us no reason to 

rethink those precedents. And even if it did, the rule of orderliness prevents 

us from doing so. 

III 

Franciscan Alliance’s APA claim is DISMISSED as moot. In all 

other respects, the judgment of the district court is AFFIRMED. 

 

64 United Motorcoach Ass’n v. City of Austin, 851 F.3d 489, 492–93 (5th Cir. 2017). 
65 Opulent Life Church v. City of Holly Springs., 697 F.3d 279, 294 (5th Cir. 2012). 
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