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**787 CONTENTS

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*1 **788 THE COMMITTEE ON THE JUDICIARY, TO WHICH WAS REFERRED THE BILL (S. 10) TO GRANT THE
UNITED STATES ATTORNEY GENERAL STATUTORY AUTHORITY TO INITIATE AND TO INTERVENE IN
CIVIL ACTIONS BROUGHT TO REDRESS SYSTEMATIC DEPRIVATIONS OF CONSTITUTIONAL AND FEDERAL
STATUTORY RIGHTS OF PERSONS RESIDING IN STATE INSTITUTIONS, HAVING CONSIDERED THE SAME,
REPORTS FAVORABLY THEREON, WITH AN AMENDMENT, AND RECOMMENDS THAT THE BILL DO PASS.

I. PURPOSE

ONE MEASURE OF A NATION’S CIVILIZATION IS THE QUALITY OF TREATMENT IT PROVIDES PERSONS
ENTRUSTED TO ITS CARE. THE PAST DECADE HAS BORNE TESTIMONY TO THE GROWING CIVILIZATION
OF THIS COUNTRY THROUGH ITS COMMITMENT TO THE ADEQUATE CARE OF ITS INSTITUTIONALIZED
CITIZENS. * NOWHERE IS THAT COMMITMENT MORE EVIDENT THAN IN THE ACTIONS OF THE UNITED
STATES JUSTICE **789 DEPARTMENT.

SINCE 1971, THE ATTORNEY GENERAL HAS PARTICIPATED IN A SERIES OF CIVIL ACTIONS SEEKING TO
REDRESS WIDESPREAD VIOLATIONS OF CONSTITUTIONAL AND FEDERAL STATUTORY RIGHTS OF
PERSONS RESIDING IN STATE INSTITUTIONS. THROUGH LITIGATION CONDUCTED BY THE CIVIL RIGHTS
DIVISION, THE JUSTICE DEPARTMENT HAS PARTICIPATED AS AMICUS CURIAE OR
PLAINTIFF-INTERVENOR IN MORE THAN 25 SUITS BROUGHT TO SECURE DECENT AND HUMANE
CONDITIONS IN INSTITUTIONS HOUSING THE MENTALLY ILL, THE RETARDED, THE CHRONICALLY
PHYSICALLY ILL, PRISONERS, JUVENILE DELINQUENTS, AND NEGLECTED CHILDREN. IN ADDITION, THE


https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IBF7B6D8C50-4841CDADEA4-BBF8436586E)&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0100369619&pubNum=0100015&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=TV&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

S. REP. 96-416, S. REP. 96-416 (1979)

ATTORNEY GENERAL HAS PARTICIPATED IN SUITS SUCCESSFULLY CHALLENGING THE
CONSTITUTIONALITY OF SEVERAL STATE COMMITMENT STATUTES.

AT LEAST TEN FEDERAL DISTRICT COURTS HAVE REQUESTED THE JUSTICE DEPARTMENT TO
PARTICIPATE IN LITIGATION CONCERNING THE RIGHTS OF INSTITUTIONALIZED INDIVIDUALS. THE
ATTORNEY GENERAL HAS ALSO PETITIONED TO INTERVENE IN PENDING CASES, TO REPRESENT THE
INTERESTS OF THE UNITED STATES IN SECURING BASIC CONSTITUTIONAL RIGHTS FOR ITS
INSTITUTIONALIZED CITIZENS. WHETHER BY REQUEST OF THE COURT OR BY PETITION TO INTERVENE,
HOWEVER, THE JUSTICE DEPARTMENT INVARIABLY HAS BROUGHT TO THE LITIGATION PROCESS
INVESTIGATIVE RESOURCES, TECHNICAL ADVICE, AND LEGAL EXPERTISE UNAVAILABLE TO PRIVATE
LITIGANTS. COURTS HAVE BEEN OPENLY APPRECIATIVE OF THESE EFFORTS. ?

APART FROM THEIR SALUTARY EFFECTS ON THE MANAGEMENT OF SUCH LITIGATION, THE JUSTICE
DEPARTMENT’S ACTIVITIES HAVE ENHANCED THE LIVES OF THOUSANDS OF INSTITUTIONALIZED
INDIVIDUALS THROUGHOUT THE COUNTRY. IN EVERY SUIT IN WHICH THE DEPARTMENT HAS
PARTICIPATED, THE TRIAL AND APPELLATE COURTS HAVE UPHELD THE PLAINTIFFS’ CLAIMS AND
ORDERED EXTENSIVE RELIEF. AS A RESULT, CONDITIONS HAVE IMPROVED SIGNIFICANTLY IN DOZENS
OF INSTITUTIONS ACROSS THE NATION: DECENT AND HUMANE LIVING ENVIRONMENTS HAVE BEEN
SECURED FOR MENTALLY ILL AND RETARDED RESIDENTS IN STATE HOSPITALS; BARBARIC TREATMENT
OF ADULT AND JUVENILE PRISONERS HAS BEEN CURBED; PERSONS UNNECESSARILY OR IMPROPERLY
COMMITTED HAVE BEEN RELEASED OR RELOCATED IN LESS RESTRICTIVE COMMUNITY PLACEMENTS;
AND STATES FACING THE PROSPECT OF SUIT BY THE ATTORNEY GENERAL HAVE VOLUNTARILY
UPGRADED CONDITIONS IN THEIR INSTITUTIONS AND REWRITTEN STATE COMMITMENT LAWS TO
COMPLY WITH PREVIOUSLY ANNOUNCED CONSTITUTIONAL STANDARDS.

DESPITE THE PROVEN EFFECTIVENESS OF THE DEPARTMENT’S EFFORTS, ITS LITIGATION PROGRAM
STANDS THREATENED BY TWO RECENT FEDERAL COURT DECISIONS. DISTRICT COURTS IN BOTH
MARYLAND AND MONTANA RECENTLY RULED THAT, ABSENT EXPRESS STATUTORY AUTHORITY, THE
ATTORNEY GENERAL LACKED STANDING TO INITIATE CIVIL ACTIONS CHALLENGING CONDITIONS IN
TWO STATE FACILITIES FOR THE MENTALLY RETARDED. ® BOTH SUITS WERE RECENTLY UPHELD ON
APPEAL. ¢

ALTHOUGH CONGRESS HAS, IN OTHER CONTEXTS, GIVEN THE ATTORNEY GENERAL EXPLICIT
AUTHORITY TO REDRESS SYSTEMATIC DEPRIVATIONS OF CONSTITUTIONAL RIGHTS, ¢ IT HAS NEVER
EXPRESSLY AUTHORIZED HIM TO ENFORCE FUNDAMENTAL **790 *3 FEDERAL RIGHTS OF
INSTITUTIONALIZED INDIVIDUALS. THE MARYLAND AND MONTANA DECISIONS MAKE CLEAR THAT
WITHOUT A FEDERAL STATUTE CLARIFYING THE ATTORNEY GENERAL’S AUTHORITY TO INITIATE AND
TO INTERVENE IN SUCH SUITS, THE DEPARTMENT’S LITIGATIVE EFFORTS TO PROTECT THE
INSTITUTIONALIZED WILL BE PARALYZED.

S. 10 PROVIDES THAT AUTHORITY. IT CREATES NO NEW SUBSTANTIVE RIGHTS. IT SIMPLY GIVES THE
ATTORNEY GENERAL LEGAL STANDING TO ENFORCE EXISTING CONSTITUTIONAL AND FEDERAL
STATUTORY RIGHTS OF INSTITUTIONALIZED PERSONS. BY CODIFYING THE AUTHORITY OF THE
ATTORNEY GENERAL TO INITIATE AND TO INTERVENE IN SUITS TO REDRESS SERIOUS AND PERVASIVE
PATTERNS OF INSTITUTIONAL ABUSE, S. 10 ENSURES THAT INSTITUTIONALIZED CITIZENS WILL BE
AFFORDED THE FULL MEASURE OF PROTECTIONS GUARANTEED THEM BY THE CONSTITUTION OF THE
UNITED STATES.

* x k% %

*9 1l. LEGISLATIVE HISTORY

SINCE 1976 CONGRESS HAS INDICATED A DESIRE TO ASSIST THE ATTORNEY GENERAL IN CONDUCTING
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HIS LITIGATION PROGRAM ON BEHALF OF THE INSTITUTIONALIZED.

ON APRIL 26, 1977, SENATOR BIRCH BAYH INTRODUCED S. 1393, A BILL TO GRANT THE U.S. ATTORNEY
GENERAL STATUTORY AUTHORITY TO INITIATE AND TO INTERVENE IN LITIGATION SEEKING TO
REDRESS WIDESPREAD DEPRIVATIONS OF INSTITUTIONALIZED PERSONS’ CONSTITUTIONAL AND
FEDERAL STATUTORY RIGHTS. THE BILL WAS REFERRED TO THE COMMITTEE, WHICH REFERRED IT TO
THE SUBCOMMITTEE ON THE CONSTITUTION. FIVE DAYS OF HEARINGS WERE HELD IN WASHINGTON,
D.C., ON JUNE 17, 22, 23, 30, AND JULY 1, 1977. A TOTAL OF 40 WITNESSES TESTIFIED ON S. 1393,
INCLUDING FORMER INSTITUTION RESIDENTS, SUPERINTENDENTS OF MENTAL AND CORRECTIONAL
FACILITIES, PUBLIC HEALTH OFFICIALS, STATE ATTORNEYS GENERAL, DOCTORS, LAWYERS, EXPERTS IN
THE FIELDS OF MENTAL RETARDATION, MENTAL HEALTH, AND PENOLOGY, AND REPRESENTATIVES OF
NUMEROUS ORGANIZATIONS INTERESTED IN THE CARE OF THE INSTITUTIONALIZED.

THE SUBCOMMITTEE ON THE CONSTITUTION MET ON NOVEMBER 15, 1977 TO CONSIDER S. 1393. BY A
VOTE OF 4 TO 0, THE SUBCOMMITTEE REPORTED THE BILL TO THE COMMITTEE, WITH THE
RECOMMENDATION THAT FAVORABLE ACTION BE TAKEN ON IT.

**791 THE COMMITTEE ON THE JUDICIARY CONSIDERED AND DISCUSSED THE BILL AT SEVERAL
MEETINGS IN 1978, AND ON JULY 18, 1978 MET FOR THE PURPOSE OF FINAL CONSIDERATION ON
REPORTING THE BILL. THE COMMITTEE, BY A VOTE OF 11 TO 6 ORDERED S. 1393 REPORTED WITH A
RECOMMENDATION THAT IT BE PASSED BY THE SENATE. HOWEVER, THE SENATE FAILED TO ACT ON S.
1393 IN 1978.

SENATOR BAYH AND SENATOR HATCH ALONG WITH 27 OTHER SENATORS INTRODUCED S. 10 ON
JANUARY 15, 1979. THE BILL WAS REFERRED TO THE SUBCOMMITTEE ON THE CONSTITUTION
FOLLOWING WHICH, THREE DAYS OF HEARINGS WERE HELD ON FEBRUARY 9, MARCH 28 AND MARCH 29,
TWO OF WHICH WERE DEVOTED, AT THE REQUEST OF SENATORS THURMOND AND MORGAN, TO
OPPOSITION TO THE LEGISLATION. ON SEPTEMBER 7, 1979, THE SUBCOMMITTEE ON THE CONSTITUTION
VOTED TO ALLOW FULL COMMITTEE CONSIDERATION OF THE LEGISLATION BY A VOTE OF 5 TO 2 AFTER
APPROVING NINE AMENDMENTS TO THE BILL.

THE COMMITTEE ON THE JUDICIARY CONSIDERED AND DISCUSSED THE BILL AT TWO MEETING ON
OCTOBER 23 AND OCTOBER 30 AND BY A VOTE OF 12 TO 4 ORDERED S. 10 REPORTED WITH
RECOMMENDATION THAT IT BE PASSED BY THE SENATE. ALL BUT ONE OF THE AMENDMENTS WHICH
WERE VOTED UPON FAILED. AN AMENDMENT OFFERED BY SENATOR DOLE WHICH REFINED
CERTIFICATION LANGUAGE IN SECTION 3 WAS ACCEPTED BY THE COMMITTEE BY AVOTE OF 13 TO 2.

*10 IV. BACKGROUND

IN 1971, GUARDIANS FOR A CLASS OF PATIENTS AT ALABAMA’S BRYCE HOSPITAL FOR THE MENTALLY
ILL BROUGHT SUIT AGAINST INSTITUTION ADMINISTRATORS AND STATE OFFICIALS, ALLEGING THAT
THE CONDITIONS AT BRYCE AND THE STATE’S TWO OTHER HOSPITALS FOR THE MENTALLY
HANDICAPPED FELL BELOW THE MINIMUM LEVELS OF CARE AND TREATMENT REQUIRED BY THE
FEDERAL CONSTITUTION. THAT CASE, WYATT V. STICKNEY, * MARKED NOT ONLY THE BEGINNING OF A
SERIES OF LAWSUITS BROUGHT TO SECURE FUNDAMENTAL RIGHTS FOR INSTITUTIONALIZED
INDIVIDUALS, BUT THE INAUGURATION OF THE JUSTICE DEPARTMENT’S LITIGATION PROGRAM TO
ASSIST IN THAT EFFORT. FOR IT WAS IN WYATT THAT JUDGE FRANK M. JOHNSON, JR. FIRST ORDERED
THE ATTORNEY GENERAL TO APPEAR AS LITIGATING AMICUS CURIAE, TO ASSIST THE COURT IN
GATHERING EVIDENCE OF INSTITUTIONAL CONDITIONS, TO EVALUATE THE ADEQUACY OF THE
HOSPITAL’S TREATMENT PROGRAMS, AND TO ASSIST INSTITUTION OFFICIALS IN MEETING FEDERAL
STANDARDS FOR ADEQUATE CARE. AT THE CONCLUSION OF TRIAL, THE COURT TOOK SPECIAL NOTICE
OF THE ‘EXEMPLARY SERVICE‘ PROVIDED BY THE DEPARTMENT. ’

SINCE 1971, THE OFFICE OF SPECIAL LITIGATION AND OFFICE OF PUBLIC ACCOMMODATIONS AND
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FACILITIES OF THE CIVIL RIGHTS DIVISION OF THE JUSTICE DEPARTMENT HAVE CONTINUED TO
PARTICIPATE IN WYATT-TYPE SUITS CHALLENGING CONDITIONS OF CONFINEMENT IN STATE
INSTITUTIONS ACROSS THE NATION, AND SUCCESSFULLY ATTACKING THE CONSTITUTIONALITY OF
SEVERAL STATE COMMITMENT STATUTES. ¢ OFTEN THE DEPARTMENT HAS REQUESTED OR BEEN
ORDERED TO APPEAR BY COURTS IN SUITS INITIATED BY PRIVATE PARTIES; IN SUCH CASES THE
DEPARTMENT HAS ACTED IN THE CAPACITY IN LITIGATING AMICUS OR PLAINTIFF-INTERVENOR. MORE
RECENTLY, THE DEPARTMENT INITIATED SUIT AS THE SOLE PLAINTIFF, ON BEHALF OF THE UNITED
STATES, TO SECURE HUMANE AND ADEQUATE TREATMENT FOR ITS INSTITUTIONALIZED CITIZENS. ®

COMMON TO EVERY SUIT IN WHICH THE DEPARTMENT HAS PARTICIPATED HAS BEEN THE REVELATION
OF CONDITIONS SO DEPLORABLE THAT COURTS HAVE UNIFORMLY ORDERED IMMEDIATE AND
UNCONDITIONAL RELIEF. A SAMPLE OF THOSE CONDITIONS AND THE IMPACT OF THE ATTORNEY
GENERAL’S INVOLVEMENT IN SUITS BROUGHT TO AMELIORATE SUCH CONDITIONS MERITS CAREFUL
CONSIDERATION.

A. INSTITUTIONAL CONDITIONS

MENTAL INSTITUTIONS.-- THE CONDITIONS DOCUMENTED IN THE WYATT DECISION AND SUBSEQUENT
SUITS DISPEL ANY DOUBT AS TO THE EXISTENCE, SEVERITY, OR SCOPE OF INSTITUTIONAL ABUSE. IN
WYATT, THE RECORD REVEALED THAT ALABAMA’S MENTAL HOSPITALS WERE SEVERELY
OVERCROWDED AND UNDERSTAFFED. RETARDED PERSONS WERE TIED TO THEIR BEDS AT NIGHT IN THE
ABSENCE OF SUFFICIENT STAFF TO CARE FOR THEM; TOILET PAPER WAS LOCKED UP TO **792 AVOID
ADDITIONAL CLEANUP WORK. ONE PATIENT WAS REGULARLY CONFINED IN A STRAIGHTJACKET FOR 9
YEARS, AS A RESULT OF WHICH SHE LOST THE USE OF *11 BOTH ARMS. ® THE STATE RANKED 50TH IN
THE NATION IN PER PATIENT EXPENDITURES AND THE LESS THAN 50 CENTS PER PATIENT PER DAY
SPENT ON FOOD RESULTED IN A DIET ‘COMING CLOSER TO PUNISHMENT BY STARVATION THAN
NUTRITION.® * THE COURT ULTIMATELY CHARACTERIZED CONDITIONS AT THE STATE HOSPITAL FOR
THE MENTALLY RETARDED AS ‘CONDUCIVE ONLY TO THE DETERIORATION AND DEBILITATION OF THE
RESIDENTS * * * AND SUBSTANDARD TO THE POINT OF ENDANGERING (THEIR) HEALTH AND LIVES.

THE CONDITIONS DOCUMENTED IN WYATT WERE NEITHER UNIQUE TO ALABAMA FACILITIES NOR
ENDEMIC TO THE SOUTH. IN A SUIT CHALLENGING THE ADEQUACY OF CARE AT NEW YORK’S
WILLOWBROOK STATE SCHOOL FOR THE MENTALLY RETARDED, THE TRIAL RECORD REVEALED
EQUALLY APPALLING CONDITIONS. *# PARTICIPATING AS LITIGATING AMICUS, THE DEPARTMENT
ASSISTED PLAINTIFFS IN PRODUCING EVIDENCE OF MASSIVE OVERDRUGGING OF RETARDED CHILDREN
BY STAFF, AND PHYSICAL ABUSE OF WEAKER RESIDENTS BY STRONGER ONES. IN THE ABSENCE OF
ADEQUATE SUPERVISION, CHILDREN SUFFERED BROKEN TEETH, LOSS OF AN EYE, AND LOSS OF PART OF
AN EAR BITTEN OFF BY ANOTHER RESIDENT. IN AN 8-MONTH PERIOD, THE 5,000-RESIDENT FACILITY
REPORTED OVER 1,300 INCIDENTS OF INJURY, PATIENT ASSAULT, OR PATIENT FIGHTS. UNSANITARY
CONDITIONS LED TO 100 PERCENT OF THE RESIDENTS CONTRACTING HEPATITIS WITHIN 6 MONTHS OF
THEIR ADMISSION. *

THE TRIAL COURT CHARACTERIZED CONDITIONS AT WILLOWBROOK AS ‘SHOCKING, © ‘INHUMANE,* AND
‘HAZARDOUS TO THE HEALTH, SAFETY, AND SANITY OF THE RESIDENTS.* *

FACILITIES FOR JUVENILES.-- IN A 1974 CASE CHALLENGING CONDITIONS IN TEXAS’ FIVE JUVENILE
DETENTION FACILITIES, THE JUSTICE DEPARTMENT WAS AGAIN ORDERED BY THE COURT TO APPEAR AS
LITIGATING AMICUS. * AFTER A YEAR OF DISCOVERY AND SIX WEEKS OF TRIAL, THE COURT
DETERMINED THAT THE STAFF WAS ENGAGED IN ‘A WIDESPREAD PRACTICE OF BEATING, SLAPPING,
KICKING, AND OTHERWISE PHYSICALLY ABUSING JUVENILE INMATES, IN THE ABSENCE OF ANY
EXIGENT CIRCUMSTANCES. ° ¥ BRUTALITY WAS FOUND TO BE ‘A REGULAR OCCURRENCE * * *
ENCOURAGED BY THOSE IN AUTHORITY.*

IN GARY W. V. STEWART, ® THE JUSTICE DEPARTMENT PARTICIPATED AS *12 **793
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PLAINTIFF-INTERVENOR IN A SUIT SUCCESSFULLY CHALLENGING LOUISIANA’S PRACTICE OF SENDING
HUNDREDS OF RETARDED, DISTURBED, NEGLECTED, ABANDONED, AND OTHERWISE DEPENDENT
CHILDREN TO OUT-OF-STATE RESIDENTIAL PLACEMENTS, WHERE CONDITIONS OF CARE AND
TREATMENT WERE OFTEN INADEQUATE. THE JUSTICE DEPARTMENT’S DISCOVERY, CONDUCTED
THROUGHOUT THE STATE OF , TEXAS, REVEALED THAT CHILDREN WERE PHYSICALLY ABUSED,
HANDCUFFED, BEATEN, CHAINED, TIED UP, KEPT IN CAGES, AND OVERDRUGGED WITH PSYCHOTROPIC
MEDICATION. ®

CORRECTIONAL FACILITIES.-- JUSTICE DEPARTMENT-ASSISTED LITIGATION CHALLENGING CONDITIONS
OF CONFINEMENT IN PRISONS AND JAILS REVEALED THAT CONDITIONS IN CORRECTIONAL FACILITIES
ACROSS THE NATION WERE, IF POSSIBLE, WORSE THAN THOSE IN MENTAL INSTITUTIONS. IN A SUIT
ATTACKING CONDITIONS IN THE PRISONS OF OKLAHOMA’S STATE PENITENTIARY SYSTEM, # THE
COURT FOUND THAT FACILITIES DESIGNED TO ACCOMMODATE 2,400 INMATES HOUSED 4,600. INMATES
WERE COMPELLED TO SLEEP IN GARAGES AND STAIRWELLS. GROUPS OF FOUR MEN WERE REGULARLY
CONFINED IN 6-BY-6-FOOT CELLS WITH NO VENTILATION, NO HOT WATER, AND SEWAGE LEAKS. OVER A
3-YEAR PERIOD, ONE FACILITY REPORTED 40 STABBINGS, 44 SERIOUS BEATINGS, AND 19 VIOLENT
DEATHS. 2 KITCHEN AND FOOD STORAGE AREAS WERE FOUND TO BE INFESTED WITH MICE, RATS, AND
VERMIN, AND FIREFIGHTING CAPABILITIES WERE DEEMED ‘NONEXISTENT.® THE COURT ULTIMATELY
CONCLUDED THAT CONDITIONS IN THE PRISONS CONSTITUTED ‘AN IMMEDIATE AND INTOLERABLE
THREAT TO THE SAFETY AND SECURITY OF INMATES, PRISON PERSONNEL, AND THE STATE.* =

A SIMILAR CONCLUSION WAS REACHED BY A TRIAL COURT EVALUATING EVIDENCE IN A SUIT
BROUGHT WITH THE ASSISTANCE OF THE JUSTICE DEPARTMENT AGAINST MISSISSIPPI STATE
PENITENTIARY AT PARCHMAN. # DEAD RATS SURROUNDED THE BARRACKS, BROKEN WINDOWS WERE
STUFFED WITH RAGS TO KEEP OUT THE COLD AND RAIN, EXPOSED WIRING POSED A CONSTANT THREAT
OF FIRE, AND OPEN SEWAGE CONTRIBUTED TO THE SPREAD OF CONTAGIOUS DISEASE. IN ONE CAMP, 80
MEN SHARED THREE WASH BASINS, WHICH CONSISTED OF OIL DRUMS CUT IN HALF. # MILK OF
MAGNESIA WAS FORCEABLY ADMINISTERED TO INMATES AS A DISCIPLINARY MEASURE; CATTLE
PRODS WERE USED TO KEEP INMATES STANDING OR MOVING. IN A 6-BY-6-FOOT CELL WITH NO LIGHT,
TOILET, SINK, BED, OR MATTRESS, INMATES WERE CONFINED NAKED FOR UP TO THREE DAYS, WITHOUT
HYGIENIC MATERIALS, HEAT, OR ADEQUATE FOOD. THE COURT CHARACTERIZED THE PRISON AS ‘UNFIT
FOR HUMAN HABITATION UNDER ANY MODERN CONCEPT OF DECENCY . #

THE CONDITIONS CITED ABOVE DO NOT BEGIN TO EXHAUST THE RANGE OF INSTITUTIONAL ABUSES
BROUGHT TO LIGHT BY JUSTICE DEPARTMENT-ASSISTED LITIGATION. THEY DO, HOWEVER,
CONSTITUTE A REPRESENTATIVE SAMPLING OF **794 THE PRACTICES DOCUMENTED IN DOZENS OF
DECISIONS ISSUED BY COURTS IN VIRTUALLY EVERY PART OF THE COUNTRY. #

*13 B. JUSTICE DEPARTMENT INVOLVEMENT

1. LEGAL BASES FOR RELIEF

IN ALL OF THE CASES CITED ABOVE, THE PLAINTIFFS AND THE JUSTICE DEPARTMENT CHALLENGED
CONDITIONS AND PRACTICES OF THE INSTITUTIONS IN QUESTION AS VIOLATIVE OF THEIR RESIDENTS’
FUNDAMENTAL RIGHTS UNDER THE FEDERAL CONSTITUTION AND IN SOME INSTANCES THEIR RIGHTS
UNDER FEDERAL STATUTES AS WELL. IN EVERY CASE THEY PREVAILED, AND IT IS NOW GENERALLY
ACCEPTED THAT THE FEDERAL CONSTITUTION GUARANTEES INSTITUTIONALIZED CITIZENS A DECENT
AND HUMANE LIVING ENVIRONMENT. %

THEORIES OF RELIEF HAVE VARIED, DEPENDING ON THE CIRCUMSTANCES OF THE COMMITMENT. IN
THE AREA OF CIVIL COMMITMENTS, SOME COURTS HAVE RECOGNIZED AN EXPRESS ‘RIGHT TO
TREATMENT® UNDER THE 14TH AMENDMENT. # OTHERS HAVE FOUND THAT THE 8§TH AMENDMENT’S
PROHIBITION AGAINST CRUEL AND UNUSUAL PUNISHMENT ENCOMPASSES A RIGHT TO ‘PROTECTION
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FROM HARM," WHICH ENSURES CIVILLY COMMITTED PERSONS THE SAFEGUARDS NECESSARY TO
PROTECT THEM FROM CONDITIONS THAT THREATEN THEIR SAFETY OR GUARANTEE THEIR FURTHER
DETERIORATION. ®

IN THE CASE OF PRISON INMATES AND PRETRIAL DETAINEES, NO RIGHT TO REHABILITATIVE
TREATMENT HAS EVER BEEN ARTICULATED. HOWEVER, COURTS HAVE CONSISTENTLY HELD THAT
WHERE CONDITIONS OF CONFINEMENT ARE ‘SO BASE, INHUMANE, AND BARBARIC® AS TO ‘SHOCK THE
CONSCIENCE OF ANY RIGHT THINKING PERSON‘ THEY MAY CONSTITUTE CRUEL AND UNUSUAL
PUNISHMENT IN VIOLATION OF THE 8TH AMENDMENT. *

REGARDLESS OF THE LEGAL BASIS FOR RELIEF, HOWEVER, IN EVERY CASE IN WHICH THE JUSTICE
DEPARTMENT HAS PARTICIPATED, WHETHER ON BEHALF OF THE CIVILLY OR CRIMINALLY COMMITTED,
THE ADJUDICATING COURT HAS HELD THAT THE FEDERAL CONSTITUTION GUARANTEES
INSTITUTIONALIZED PERSONS THE MINIMAL AMENITIES OF LIFE WHICH COMPRISE A SAFE AND
HUMANE ENVIRONMENT. IN THE WORDS OF A PROMINENT FEDERAL JUDGE, ‘A TOLERABLE LIVING
ENVIRONMENT IS NOW GUARANTEED BY LAW. * =

AS NOTED ABOVE, THE JUSTICE DEPARTMENT HAS ALSO BEEN INVOLVED IN SUITS CHALLENGING THE
CONSTITUTIONALITY OF SEVERAL STATES’ CIVIL COMMITMENTS STATUTES. IN SOME STATES, PRIOR TO
JUSTICE DEPARTMENT LITIGATION, **795 BOTH THE PROCEDURES AND STANDARDS FOR COMMITTING
PERSONS WERE IN CLEAR VIOLATION OF THE 14TH AMENDMENT’S DUE PROCESS CLAUSE, AS
PREVIOUSLY *14 INTERPRETED BY THE SUPREME COURT. * NONETHELESS, IN THE ABSENCE OF
LITIGATION CHALLENGING SUCH LAWS, THEY REMAINED IN FORCE. ONLY AFTER THE UNITED STATES
INITIATED OR PARTICIPATED IN SUITS ATTACKING THE CONSTITUTIONALITY OF SUCH STATUTES, WERE
THEY REPEALED. IN EVERY STATE IN WHICH THE UNITED STATES PARTICIPATED IN LITIGATION
CHALLENGING A STATE COMMITMENT STATUTE, THE LEGISLATURE RESPONDED BY PASSING A NEW
LAW, BRINGING INTO CONSTITUTIONAL COMPLIANCE THE SUBSTANTIVE AND PROCEDURAL
STANDARDS FOR COMMITTING ITS CITIZENS. *

2. IMPACT OF JUSTICE DEPARTMENT EFFORTS

THE RESULTS OF JUSTICE DEPARTMENT-ASSISTED LITIGATION ON BEHALF OF THE INSTITUTIONALIZED
ARE IMPRESSIVE. NOT ONLY HAVE COURTS GIVEN LEGAL RECOGNITION TO THE FUNDAMENTAL RIGHTS
OF INSTITUTIONALIZED INDIVIDUALS, BUT STATE AND LOCAL OFFICIALS UNDER COURT ORDER HAVE
MADE SIGNIFICANT PROGRESS IN IMPLEMENTING THOSE RIGHTS.

AS A RESULT OF A CONSENT DECREE AGREED TO BY THE PARTIES IN THE WILLOWBROOK CASE AND
RATIFIED BY THE COURT IN 1975, THE STATE HAS PROCEEDED WITH A PROGRAM FOR REDUCING
SIGNIFICANTLY THE POPULATION OF WILLOWBROOK. THE NEW YORK DEPARTMENT OF MENTAL
HYGIENE HAS ESTABLISHED A METROPOLITAN PLACEMENT UNIT DESIGNED TO PROVIDE COMMUNITY
LIVING ARRANGEMENTS FOR FORMER WILLOWBROOK INMATES; SINCE THE DECREE WAS ENTERED,
HUNDREDS OF PERSONS HAVE BEEN REMOVED FROM THE 5,000-PATIENT FACILITY AND RELOCATED IN
COMMUNITY PLACEMENTS. ADDITIONAL PATIENTS CONTINUE TO BE RELOCATED IN WHAT ONE
ATTORNEY HAS CHARACTERIZED AS ‘GOOD QUALITY PLACEMENTS.* ®

THE DECREASE IN THE NUMBER OF WILLOWBROOK PATIENTS, COUPLED WITH INCREASED STAFF
HIRING PROVIDED BY THE CONSENT DECREE, HAS RESULTED IN CLEANER, HEALTHIER CONDITIONS FOR
THOSE STILL RESIDING IN WILLOWBROOK. MOREOVER, A STEADILY INCREASING NUMBER OF PATIENTS
NOW RECEIVE DAILY TRAINING. FINALLY, A REVIEW PANEL OF MENTAL RETARDATION EXPERTS
CONTINUES TO MONITOR THE STATE’S COMPLIANCE WITH THE CONSENT DECREE TO ENSURE ITS
CONTINUED IMPLEMENTATION. ®

**796 JUVENILES.-- THE IMPLEMENTATION OF THE COURT’S DECREE IN GARY W. THE SUIT
CHALLENGING LOUISIANA’S PRACTICE OF SENDING DEPENDENT CHILDREN TO OUT-OF-STATE
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FACILITIES, PROVIDES FURTHER VISIBLE PROOF OF THE EFFICACY OF THE JUSTICE DEPARTMENT’S
ASSISTANCE. UNDER THE TERMS OF THE COURT ORDER, THE AFFECTED CHILDREN ARE BEING
RETURNED TO THEIR HOME STATE, WHERE A TEAM OF SPECIALISTS FROM LOUISIANA STATE
UNIVERSITY MEDICAL SCHOOL EVALUATES EACH CHILD PREVIOUSLY PLACED IN AN OUT-OF-STATE
FACILITY. TREATMENT PROGRAMS ARE PRESCRIBED WITH THE AIM OF PLACING CHILDREN EITHER
WITH THEIR FAMILIES WITH SERVICES, OR IN THE LEAST RESTRICTIVE SETTING WITHIN A REASONABLE
PROXIMITY TO THEIR FAMILIES. PLAINTIFF’S ATTORNEYS RECEIVE REPORTS FROM THE MEDICAL
SCHOOL TEAM AND THE STATE, DESCRIBING THE PLACEMENT FOUND FOR EACH CHILD. ¥ STEPHEN
BERZON, LEAD ATTORNEY IN THE GARY W. CASE, STATED TO THE SENATE CONSTITUTION
SUBCOMMITTEE DURING THE HEARINGS ON S. 1393:

I CAN ASSURE THE SUBCOMMITTEE THAT THESE CHILDREN ARE BEING PLACED IN FOSTER HOMES, IN
GROUP HOMES, OR WITH FAMILIES NEAR *15 THEIR HOMES, AND IT CAN BE DONE. IT IS BECAUSE OF THE
JUSTICE DEPARTMENT’S INVOLVEMENT IN THIS CASE THAT WE WERE ABLE TO ACCOMPLISH THIS
RESULT.

PRISONERS.-- CORRECTIONAL AND PRETRIAL DETENTION FACILITIES HAVE IMPROVED MARKEDLY AS A
RESULT OF SUITS BROUGHT OR ASSISTED BY THE JUSTICE DEPARTMENT. AS A RESULT OF THE COURT
ORDER IN GATES V. COLLIER, * SEVEN OF THE MOST DILAPIDATED CAMPS AT MISSISSIPPI’S PARCHMAN
STATE PRISON HAVE BEEN CLOSED AND REPLACED BY MODERN FACILITIES MEETING RECOGNIZED
CORRECTIONAL STANDARDS. IN THE WAKE OF THE BATTLE CASE, IN WHICH THE JUSTICE DEPARTMENT
PARTICIPATED AS PLAINTIFF-INTERVENOR, OKLAHOMA STATE OFFICIALS HAVE INITIATED
IMPROVEMENTS IN THE FACILITIES OF THE PENITENTIARY SYSTEM. RACIAL SEGREGATION HAS BEEN
ELIMINATED; THE MOST SEVERE OVERCROWDING HAS BEEN REDUCED, AND CONTINUING EFFORTS ARE
UNDER WAY TO RELOCATE 150 PRISONERS PER MONTH, UNTIL THE POPULATION REACHES DESIGN
CAPACITY. ©

IT SHOULD BE NOTED THAT MANY OF THE ORDERS IMPOSED ON CORRECTIONS ADMINISTRATORS HAVE
INVOLVED NEITHER EXCESSIVE TIME NOR MONEY. SOME, FOR INSTANCE, HAVE REQUIRED MERELY
THAT PRISON OFFICIALS CEASE TO ENGAGE IN FLAGRANTLY UNCONSTITUTIONAL PRACTICES, SUCH AS
BEATING, SHOOTING, AND GASSING INMATES, CENSORING AND SUPPRESSING MAIL, DEPRIVING
PRISONERS OF HYGIENIC MATERIALS, AND CONFINING INMATES IN ‘DARK-HOLE* ISOLATION CELLS FOR
PROLONGED PERIODS. THESE ABUSES HAVE ALSO BEEN CURBED AS A DIRECT RESULT OF JUSTICE
DEPARTMENT LITIGATION.

THE SUCCESS OF THE ATTORNEY GENERAL’S LITIGATION PROGRAM ON BEHALF OF THE
INSTITUTIONALIZED, BOTH ON PAPER AND IN ACTION, IS ELOQUENT TESTIMONY TO THE POTENTIAL OF
THE UNITED STATES TO SERVE AS A CATALYST IN ACTIVATING STATE OFFICIALS TO FULFILL
CONSTITUTIONAL AND FEDERAL STATUTORY DUTIES TO THEIR INSTITUTIONALIZED POPULATIONS. IN
THE WORDS OF HARRY RUBIN, CHAIRMAN OF THE LITIGATION PANEL OF THE MENTAL HEALTH **797
ASSOCIATION, ‘LITIGATION IS THE SINGLE MOST EFFECTIVE WAY OF DEALING WITH A CONTINUING
INERTIA AMONG STATE BUREAUCRACIES, AND THE SINGLE MOST EFFECTIVE LITIGANT * * * |S THE U.S.
DEPARTMENT OF JUSTICE.* ¢

V. OBSTACLES TO CONTINUED LITIGATION BY THE JUSTICE DEPARTMENT

A. THE ATTORNEY GENERAL’S EXISTING AUTHORITY TO ENFORCE CONSTITUTIONAL RIGHTS OF
INSTITUTIONALIZED PERSONS

THE CIVILLY COMMITTED.-- THE ATTORNEY GENERAL HAS NEVER BEEN GIVEN EXPRESS STATUTORY
AUTHORITY TO INITIATE OR TO INTERVENE IN LITIGATION TO ENFORCE BASIC CONSTITUTIONAL
RIGHTS OF INSTITUTIONALIZED PERSONS. FOR THIS REASON, MUCH OF THE JUSTICE DEPARTMENT’S
LITIGATIVE ACTIVITY HAS BEEN THE RESULT OF REQUESTS BY COURTS TO APPEAR AS AMICUS CURIAE,
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2 OR THROUGH PETITIONS TO INTERVENE IN PENDING SUITS. WHILE INTERVENTION HAS PROVEN AN
EFFECTIVE MEANS OF SECURING CONSTITUTIONAL RIGHTS FOR RESIDENTS OF INSTITUTIONS ALREADY
THE SUBJECT OF PENDING LITIGATION, IT HAS LIMITED THE ATTORNEY GENERAL IN HIS SELECTION OF
APPROPRIATE CASES *16 FOR JUSTICE DEPARTMENT ACTION. SINCE INSTITUTIONALIZED CITIZENS AND
THEIR GUARDIANS ARE LESS LIKELY TO INITIATE SUIT THAN ARE OTHER CITIZENS, IT IS NOT
UNCOMMON FOR DEPLORABLE CONDITIONS TO EXIST IN INSTITUTIONS AGAINST WHICH NO SUIT HAS
BEEN FILED. UNDER PRESENT LAW, HOWEVER, THE ATTORNEY GENERAL’S DEPENDENCE ON THE
SELECTION OF LITIGATION BY PRIVATE PARTIES CONSTITUTES A BARRIER TO THE MOST EFFICIENT AND
EFFECTIVE UTILIZATION OF THE JUSTICE DEPARTMENT’S RESOURCES.

PRISONERS.-- SIMILARLY, IN THE FIELD OF CORRECTIONAL INSTITUTIONS NO STATUTE CURRENTLY
EXISTS GIVING THE ATTORNEY GENERAL AUTHORITY TO REDRESS WIDESPREAD DEPRIVATIONS OF
PRISONERS’ CONSTITUTIONAL RIGHTS. HOWEVER, UNDER TITLE III OF THE CIVIL RIGHTS ACT OF 1964,
42 U.S.C. 2000B, THE ATTORNEY GENERAL IS EMPOWERED TO INITIATE SUIT TO DESEGREGATE PUBLIC
FACILITIES (INCLUDING JAILS) OPERATED BY THE STATES AND THEIR SUBDIVISIONS. SIMILAR
STATUTORY AUTHORITY IS GIVEN THE ATTORNEY GENERAL UNDER TITLE IX, 42 U.S.C. 2000H-2, TO
INTERVENE IN PENDING LITIGATION SEEKING RELIEF FROM THE DENIAL OF EQUAL PROTECTION ON
ACCOUNT OF RACE, COLOR, RELIGION, SEX, OR NATIONAL ORIGIN. UNDER THESE TWO STATUTES, THE
ATTORNEY GENERAL HAS INITIATED AND INTERVENED IN SUITS AGAINST PENAL FACILITIES THAT
CONTINUE TO MAINTAIN SEGREGATED FACILITIES OR OTHERWISE ENGAGE IN PRACTICES THAT
VIOLATE THEIR INMATES’ RIGHTS TO EQUAL PROTECTION OF THE LAW. “ ONCE ADMITTED AS A PARTY
TO SUCH ACTIONS, HE HAS BEEN ABLE TO APPEND ADDITIONAL CHARGES CHALLENGING THE
CONSTITUTIONALITY OF THE CONDITIONS OF CONFINEMENT. HOWEVER, WHERE NO EVIDENCE EXISTS
TO SUGGEST EITHER RACIAL SEGREGATION OR OTHER GROUNDS FOR CLAIMING A DENIAL OF EQUAL
PROTECTION, THE ATTORNEY GENERAL FACES THE SAME LACK OF STATUTORY AUTHORITY THAT
EXISTS WITH RESPECT TO INSTITUTIONS FOR THE CIVILLY COMMITTED. #

**798 B. SOLOMON AND MATTSON DECISIONS

AS NOTED ABOVE, NOT ALL INSTANCES OF INSTITUTIONAL ABUSE ARE THE SUBJECT OF PENDING
LITIGATION BY PRIVATE PARTIES. IN RECOGNITION OF THE NEED TO PROTECT THE RIGHTS OF
INSTITUTIONALIZED INDIVIDUALS, EVEN IN THE ABSENCE OF PENDING LITIGATION, THE ATTORNEY
GENERAL 3 YEARS AGO FILED UNITED STATES V. SOLOMON, “# A SUIT AGAINST MARYLAND’S
ROSEWOOD STATE HOSPITAL FOR THE MENTALLY RETARDED. IN THE COMPLAINT, THE ATTORNEY
GENERAL ALLEGED THAT OFFICIALS OF THE 2,400-RESIDENT FACILITY HAD FAILED TO PROVIDE
PATIENTS WITH A DECENT AND HUMANE ENVIRONMENT, AND THAT CONDITIONS AT THE HOSPITAL
FELL FAR BELOW THE MINIMAL REQUIREMENTS OF THE CONSTITUTION. A SIMILAR SUIT, UNITED
STATES V. MATTSON, WAS FILED AGAINST MONTANA’S BOULDER RIVER HOSPITAL FOR THE MENTALLY
RETARDED. “ THE DEFENDANTS IN BOTH SUITS MOVED TO DISMISS THE COMPLAINTS ON THE GROUND
THAT THE ATTORNEY GENERAL LACKED STATUTORY AUTHORITY TO INITIATE SUCH ACTIONS. #
JUSTICE DEPARTMENT ATTORNEYS ARGUED THAT THE ATTORNEY *17 GENERAL HAD INHERENT
AUTHORITY TO REPRESENT THE INTERESTS OF THE UNITED STATES IN LITIGATION TO PROTECT THE
CONSTITUTIONAL RIGHTS OF ITS INSTITUTIONALIZED CITIZENS. REJECTING THIS ARGUMENT, THE
DISTRICT COURT IN SOLOMON GRANTED THE DEFENDANTS’ MOTION TO DISMISS. THE DISTRICT COURT
IN MONTANA FOLLOWED THE LEAD OF THE MARYLAND COURT AND DISMISSED THE ATTORNEY
GENERAL’S COMPLAINT IN MATTSON. IN OCTOBER 1977, THE FOURTH CIRCUIT COURT OF APPEALS
AFFIRMED THE DISTRICT COURT DECISION IN SOLOMON, AND IN JULY OF 1979 THE NINTH CIRCUIT
COURT OF APPEALS APPROVED THE DECISION IN MATTSON.

THE IMPACT OF THE SOLOMON AND MATTSON DECISIONS CANNOT BE OVERSTATED. NOT ONLY DO THE
TWO DECISIONS POSE EFFECTIVE BARS TO THE ATTORNEY GENERAL’S INITIATION OF LITIGATION IN
THE FOURTH AND NINTH CIRCUITS, BUT THEY THREATEN TO PARALYZE THE DEPARTMENT’S EFFORTS
THROUGHOUT THE NATION. THE DECISIONS PROMISE TO AFFECT THE ATTORNEY GENERAL’S
LITIGATION PROGRAM IN SEVERAL IMPORTANT RESPECTS.


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000B&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000H-2&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

S. REP. 96-416, S. REP. 96-416 (1979)

FIRST, ANY NEW SUIT FILED BY THE DEPARTMENT OUTSIDE THE CIRCUITS WHERE SOLOMON AND
MATTSON WERE DECIDED WILL BE SUBJECTED TO DEFENDANTS’ MOTIONS TO DISMISS, THUS CAUSING
DELAY AND, IN ALL LIKELIHOOD, AN EVENTUAL DECISION ADVERSE TO THE UNITED STATES. SECOND,
SUITS IN WHICH THE UNITED STATES IS CURRENTLY PARTICIPATING AS AMICUS OR
PLAINTIFF-INTERVENOR WILL BE DISRUPTED BY DEFENDANT’S MOTIONS TO DISMISS THE UNITED
STATES AS A PARTY, BASED ON THE SOLOMON AND MATTSON DECISIONS. THE FOURTH CIRCUIT’S
AFFIRMANCE IN SOLOMON AND THE NINTH CIRCUIT’S MATTSON STRENGTHENS THOSE ARGUMENTS.
THIRD, DEFENDANTS WHO WERE PREVIOUSLY INSTITUTING VOLUNTARY CHANGES TO AVOID SUIT BY
THE ATTORNEY GENERAL WILL HAVE LITTLE INCENTIVE TO CONTINUE, IN THE ABSENCE OF ANY **799
REAL THREAT OF LITIGATION. FINALLY, THOSE INSTITUTIONS CURRENTLY UNDER INVESTIGATION BY
THE JUSTICE DEPARTMENT WILL INTENSIFY THEIR RESISTANCE TO DEPARTMENT-INITIATED
INSPECTIONS, CONFIDENT THAT THE ATTORNEY GENERAL IS POWERLESS TO COMPEL COOPERATION
WITH INVESTIGATORS OR COMPLIANCE WITH THE CONSTITUTION. JUSTICE DEPARTMENT ATTORNEYS
HAVE ALREADY EXPERIENCED SUCH RECALCITRANCE BY SOME STATE OFFICIALS.

IT IS CLEAR THAT WITHOUT EXPRESS STATUTORY AUTHORITY TO SECURE JUDICIAL ENFORCEMENT OF
CONSTITUTIONAL AND FEDERAL STATUTORY RIGHTS OF THE INSTITUTIONALIZED, THE ATTORNEY
GENERAL’S LITIGATION PROGRAM CANNOT SURVIVE. BY CLARIFYING THE ATTORNEY GENERAL’S
AUTHORITY TO BOTH INTERVENE AND INITIATE SUCH SUITS, S. 10 ALLOWS THE NATION’S CHIEF LAW
ENFORCEMENT OFFICER TO ADDRESS THE PROBLEMS OF INSTITUTIONAL ABUSE IN A SYSTEMATIC
FASHION, ENGAGING IN A PROGRAM OF SELECTIVE LITIGATION AGAINST THOSE INSTITUTIONS WHERE
THE MOST EGREGIOUS CONSTITUTIONAL DEPRIVATIONS AFFECT THE LARGEST NUMBER OF PEOPLE. IN
THIS MANNER, S. 10 PERMITS *18 THE ATTORNEY GENERAL TO UTILIZE THE RESOURCES OF THE JUSTICE
DEPARTMENT IN THE MOST EFFECTIVE MANNER POSSIBLE.

VI. NEED FOR LEGISLATION

A. THE NATIONAL COMMITMENT OF THE CONGRESS TO THE INSTITUTIONALIZED

OVER 1 MILLION PERSONS RESIDE IN INSTITUTIONS THROUGHOUT THE NATION. * IN RECOGNITION OF
THE NEED TO PROTECT THIS LARGE BUT QUIESCENT MINORITY, CONGRESS HAS, ARTICULATED IN A
VARIETY OF CONTEXTS, A NATIONAL COMMITMENT TO THE ADEQUATE CARE OF INSTITUTIONALIZED
CITIZENS. WHILE RECOGNIZING THAT STATE AND LOCAL GOVERNMENTS BEAR PRIMARY
RESPONSIBILITY FOR ADMINISTERING THE DAY-TO-DAY OPERATIONS OF THEIR INSTITUTIONS,
CONGRESS HAS NOT HESITATED TO ENACT LEGISLATION TO PROTECT INSTITUTIONALIZED PERSONS
THROUGH FEDERAL AID AND ADVOCACY. THUS IN SUCH LAWS AS THE DEVELOPMENTALLY DISABLED
ASSISTANCE AND BILL OF RIGHTS ACT, 42 U.S.C. 6010 ET SEQ. (PUBLIC LAW 94-103), THE REHABILITATION
ACT OF 1973, 29 U.S.C. 794 (PUBLIC LAW 93-112), THE EDUCATION OF ALL HANDICAPPED CHILDREN ACT
OF 1975 (PUBLIC LAW 94-142), THE JUVENILE JUSTICE AND DELINQUENCY PREVENTION ACT OF 1974, 42
U.S.C. 5601 ET SEQ. (PUBLIC LAW 93-415), THE OMNIBUS CRIME AND SAFE STREETS ACT, 42 U.S.C. 3701
(PUBLIC LAW 90-351), AND THE PAROLE COMMISSION AND REORGANIZATION ACT OF 1976, 18 U.S.C. 4201
ET SEQ. (PUB. LAW 94-233), CONGRESS HAS PASSED LEGISLATION DIRECTLY AFFECTING OR SERVING AS
MODELS FOR THE OPERATION OF STATE INSTITUTIONS. **800 CONGRESS ALSO HAS COMMITTED
BILLIONS OF DOLLARS IN FEDERAL FUNDS TO PROVIDE ADEQUATE CARE FOR THE INSTITUTIONALIZED.
51

NOTWITHSTANDING THIS CLEAR NATIONAL COMMITMENT, BOTH MORAL AND FISCAL, THERE IS
UNIFORM AGREEMENT AMONG THOSE FAMILIAR WITH INSTITUTIONAL ENVIRONMENTS THAT
THOUSANDS OF INDIVIDUALS CONTINUE TO BE SUBJECTED TO CONDITIONS AND PRACTICES
FLAGRANTLY VIOLATIVE OF THEIR MOST BASIC HUMAN RIGHTS. IN THE WORDS OF ASSISTANT
ATTORNEY GENERAL DREW S. DAYS III:
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THE EXPERIENCE OF THE DEPARTMENT OF JUSTICE THROUGH ITS INVOLVEMENT IN THIS LITIGATION
HAS SHOWN THAT THE BASIC CONSTITUTIONAL *19 AND FEDERAL STATUTORY RIGHTS OF
INSTITUTIONALIZED PERSONS ARE BEING VIOLATED ON SUCH A SYSTEMATIC AND WIDESPREAD BASIS
TO WARRANT THE ATTENTION OF THE FEDERAL GOVERNMENT.

THE DOZENS OF REPORTED CASES * GRAPHICALLY DOCUMENT THE NEED FOR ACTIVE FEDERAL
INVOLVEMENT IS ESPECIALLY CRUCIAL IN LIGHT OF THE DEMONSTRATED INABILITY OF STATE AND
LOCAL GOVERNMENTS TO INSURE ADEQUATE PROTECTION OF THEIR INSTITUTIONALIZED CITIZENS.
STATE ATTORNEYS GENERAL, BOUND BY LAW TO DEFEND THE VERY AGENCIES RESPONSIBLE FOR
MAINTAINING SUCH CONDITIONS, ARE NEITHER WILLING NOR ABLE TO SERVE AS ADVOCATES FOR THE
INSTITUTIONALIZED. *

IN THE WORDS OF ONE MENTAL HEALTH EXPERT, 100 YEARS OF BAD INSTITUTIONAL PRACTICES IS
LONG ENOUGH TO WAIT FOR THE STATE TO HAVE SORTED OUT THE PROBLEMS FOR THEMSELVES.* *
THE DEMONSTRATED FAILURE OF NUMEROUS STATES TO FULFILL THEIR CONSTITUTIONAL
OBLIGATIONS TO THEIR INSTITUTIONALIZED CITIZENS, AND THE MORAL AND FINANCIAL COMMITMENT
OF THE FEDERAL GOVERNMENT TO ENSURE A DECENT AND HUMANE ENVIRONMENT FOR THOSE
CITIZENS, MAKES FEDERAL ENFORCEMENT OF SUCH OBLIGATIONS BOTH APPROPRIATE AND
NECESSARY.

**801 B. UNIQUE INABILITY OF INSTITUTIONALIZED PERSONS TO ASSERT THEIR OWN RIGHTS

THE PROLIFERATION OF FEDERAL LAW AND CONSTITUTIONAL DOCTRINE GUARANTEEING CERTAIN
BASIC RIGHTS TO INSTITUTIONALIZED PERSONS HAS DONE NOTHING TO OVERCOME THEIR INHERENT
INABILITY TO SECURE ENFORCEMENT OF THOSE RIGHTS. FOR A VARIETY OF REASONS EXAMINED
BELOW, THE INSTITUTIONALIZED ARE UNIQUELY UNABLE TO PROTECT THEIR CONSTITUTIONAL AND
FEDERAL STATUTORY RIGHTS WITHOUT OUTSIDE ASSISTANCE.

FIRST, MANY INSTITUTIONALIZED PERSONS ARE WHOLLY UNAWARE OF THEIR RIGHTS. SOME ARE
INTELLECTUALLY AND EMOTIONALLY INCAPABLE OF UNDERSTANDING THE CONCEPT OF LEGAL
RIGHTS, WHILE OTHERS ARE CONDITIONED TO ACCEPT THEIR INSTITUTIONAL ENVIRONMENTS
WITHOUT QUESTION. MANY ARE INARTICULATE, AND MOST ARE UNEDUCATED. STILL OTHERS ARE
DEEMED BY LAW TO LACK THE CAPACITY TO SUE.

THIS IGNORANCE OF LEGAL RIGHTS, OR INABILITY TO ARTICULATE THEM, IS COMPOUNDED BY THE
PHYSICAL ISOLATION IN WHICH MOST INSTITUTIONALIZED PERSONS LIVE. HISTORICALLY, MENTAL
AND PENAL INSTITUTIONS HAVE BEEN LOCATED FAR FROM URBAN CENTERS, INACCESSIBLE TO
FRIENDS, RELATIVES, LAWYERS, AND OTHERS WHO MIGHT ASSIST IN ENSURING PROTECTION OF
INSTITUTIONALIZED PERSONS’ RIGHTS. FEW LAWYERS CAN AFFORD THE TIME AND EXPENSE *20 OF
TRAVELING LONG DISTANCES TO INTERVIEW INSTITUTIONALIZED CLIENTS; FOR OBVIOUS REASONS,
THE INSTITUTIONALIZED THEMSELVES ARE UNABLE TO SEEK OUTSIDE HELP.

A THIRD FACTOR IMPAIRING THE ABILITY OF THE INSTITUTIONALIZED TO SECURE PROTECTION OF
THEIR RIGHTS IS A LACK OF MONEY. MOST INSTITUTIONALIZED PERSONS ARE POOR; MANY ARE
INDIGENT; NONE POSSESSES THE RESOURCES NECESSARY TO FINANCE LITIGATION CHALLENGING
SYSTEMATIC, INSTITUTION-WIDE ABUSE. THE COST OF HIRING EXPERTS TO INVESTIGATE, DOCUMENT,
EVALUATE, AND PRESENT TESTIMONY ON THE ADEQUACY OF INSTITUTIONAL CONDITIONS IS BEYOND
THE MEANS OF THE MOST AFFLUENT INSTITUTIONALIZED INDIVIDUALS.

IN LIGHT OF THE ENORMOUS RESOURCES REQUIRED TO MOUNT AND SUSTAIN PROTRACTED LITIGATION
NECESSARY TO SECURE INSTITUTION-WIDE RELIEF, IT IS NOT SURPRISING THAT VIRTUALLY EVERY
SUIT DEALING WITH THE RIGHTS OF THE MENTALLY DISABLED HAS BEEN BROUGHT WITH THE
ASSISTANCE OF THE JUSTICE DEPARTMENT. % IT IS EQUALLY NOTEWORTHY THAT DESPITE THE
DEMONSTRATED ABILITY OF PRISONERS TO FILE PETITIONS CHALLENGING THE CONSTITUTIONALITY
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OF THEIR CONFINEMENT, FEW, IF ANY, SUITS SECURING WIDESPREAD RELIEF FROM
UNCONSTITUTIONAL PRISON CONDITIONS HAVE BEEN BROUGHT WITHOUT THE ASSISTANCE OF
OUTSIDE SOURCES, MOST NOTABLY THE JUSTICE DEPARTMENT. %

**802 FINALLY, A LESS OBVIOUS BUT NOT LESS POWERFUL FORCE TENDING TO INHIBIT
INSTITUTIONALIZED PERSONS FROM ASSERTING THEIR LEGAL RIGHTS IS THEIR FEAR OF RETALIATION.
COMPLETELY DEPENDENT ON THEIR INSTITUTIONAL ENVIRONMENTS, RESIDENTS ARE PARTICULARLY
SUSCEPTIBLE TO INTIMIDATION AND FREQUENTLY AFRAID TO VOICE THEIR GRIEVANCES. PARENTS
AND CARING RELATIVES OF INSTITUTIONALIZED INDIVIDUALS MAY BE EQUALLY INHIBITED. DREW
DAYS, ASSISTANT U.S. ATTORNEY GENERAL, TESTIFYING DURING HEARINGS ON S. 10 NOTED:

IT HAS BEEN OUR EXPERIENCE THAT INDIVIDUALS ARE NOT OFTEN CAPABLE OF INITIATING
LITIGATION ON THEIR OWN. THEY DON’'T HAVE THE FULL SENSE OF THE PROTECTIONS THAT ARE
AFFORDED THEM.

IN THE CASE OF THE MENTALLY ILL, THE RETARDED, OR JUVENILES, CERTAINLY THEY, BY DEFINITION,
LACK COMPETENCE TO MAKE CERTAIN DECISIONS.

THIS LITIGATION IS EXTREMELY EXPENSIVE, IF INDEED IT GETS TO THE LITIGATION STAGE. EXPERTS
ARE REQUIRED. INVESTIGATIONS ARE REQUIRED.

IT ASSUMES AN ENORMOUS COST, NOT ONLY IN MONEY, BUT IN HUMAN RESOURCES. IT IS OUR FEELING
THAT WHERE THESE SYSTEMATIC PROBLEMS HAVE BEEN IDENTIFIED, THE FEDERAL GOVERNMENT IS
THE MOST EFFECTIVE TOOL FOR DEALING WITH THESE PROBLEMS AND WE CANNOT, AS THE SENATOR
SAID, AS A JUST SOCIETY, A SOCIETY INTERESTED IN PROTECTING THE RIGHTS OF ALL PEOPLE, SIMPLY
LEAVE THE REMEDYING OF THESE GROSS DEPRIVATIONS TO INDIVIDUAL COMPLAINANTS.

*21 THESE FOUR FACTORS COMPEL THE CONCLUSION THAT INSTITUTIONALIZED PERSONS CANNOT BE
EXPECTED TO REDRESS SYSTEMATIC DEPRIVATIONS OF THEIR BASIC RIGHTS WITHOUT ASSISTANCE. OF
THE THREE POSSIBLE SOURCES OF SUCH ASSISTANCE-- THE LEGAL SERVICES BAR, PRIVATE ADVOCACY
GROUPS, AND THE JUSTICE DEPARTMENT, ONLY THE LAST-MENTIONED OFFERS ANY REALISTIC HOPE
FOR IMPROVING THE PLIGHT OF THE INSTITUTIONALIZED.

C. INADEQUACY OF LEGAL SERVICES AND PRIVATELY FUNDED PUBLIC INTEREST ADVOCACY GROUPS

THE RESOURCES OF THE LEGAL SERVICES AND PRIVATELY FUNDED PUBLIC INTEREST BARS ARE
WOEFULLY INADEQUATE TO REPRESENT THE NEEDS OF THE NATION’S INSTITUTIONALIZED
POPULATION. BY ITS OWN ESTIMATE, THE LEGAL SERVICES CORPORATION’S FUNDING IS INSUFFICIENT
TO PERMIT ITS ATTORNEYS TO PROVIDE MINIMALLY ADEQUATE LEGAL REPRESENTATION TO THE
NEARLY 29 MILLION PEOPLE WITH INCOMES BELOW THE POVERTY LINE. * THE DIFFICULTIES INVOLVED
IN COMMUNICATING WITH THE MENTALLY ILL AND RETARDED, THE HARDSHIPS ASSOCIATED WITH
COMMUTING LONG DISTANCES TO CONFER WITH **803 CLIENTS IN REMOTE LOCATIONS, AND THE
DISPROPORTIONATELY LARGE COSTS OF BRINGING ANY SUIT CHALLENGING THE ADEQUACY OF
INSTITUTIONAL CARE, MAKE RESIDENTS OF INSTITUTIONS EVEN LESS LIKELY THAN OTHER ELIGIBLE
RECIPIENTS TO RECEIVE THE ASSISTANCE OF LEGAL SERVICES ATTORNEYS.

THE RESOURCES OF NONPROFIT PRIVATELY FUNDED PUBLIC INTEREST GROUPS ARE EQUALLY SCANT.
THE MENTAL HEALTH LAW PROJECT, THE NATION’S MAJOR PUBLIC INTEREST GROUP IN THE FIELD OF
MENTAL HEALTH LAW, EMPLOYS ONLY SIX ATTORNEYS IN THE ENTIRE COUNTRY. & THE NATIONAL
PRISON PROJECT, THE LARGEST ORGANIZATION ENGAGED IN PRISONERS’ RIGHTS LITIGATION, HAS A
STAFF OF SEVEN ATTORNEYS. © OF THE 92 PUBLIC INTEREST LAW CENTERS LISTED IN A RECENT
NATIONAL STUDY, ONLY 6 HAD PRACTICES DEVOTED PRINCIPALLY TO CHILDREN’S ISSUES, AND ONLY
A SMALL PORTION OF THE RESOURCES OF THOSE 6 WERE DEVOTED TO INSTITUTIONALIZED CHILDREN.
OF THE 57 PRIVATE FIRMS OR LAWYERS IDENTIFIED AS SPECIALIZING IN PUBLIC INTEREST WORK, ONLY
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6 SPENT MORE THAN 10 PERCENT OF THEIR TIME ON ISSUES AFFECTING THE MENTALLY IMPAIRED. &

EVEN WHEN THE PUBLIC INTEREST LAW FIRMS ATTEMPT TO REPRESENT THE INSTITUTIONALIZED,
THEY ARE HAMPERED BY SHORTAGES OF MONEY AND MANPOWER. MANY PUBLIC INTEREST PROJECTS
ARE FUNDED ON A YEARLY BASIS, THUS INHIBITING MANAGING ATTORNEYS FROM TAKING ON
LITIGATION DESTINED TO EXTEND OVER A CONSIDERABLE PERIOD OF TIME. IN ADDITION, THE
TURNOVER RATE AMONG PUBLIC INTEREST LAWYERS IS HIGH; MOST CHANGE EMPLOYMENT WITHIN
TWO OR THREE YEARS, FURTHER HINDERING EFFORTS TO SUSTAIN PROTRACTED LITIGATION.

THESE LIMITATIONS ON RESOURCES, MANPOWER, AND CONTINUITY AMONG PUBLICLY FUNDED LEGAL
SERVICES AND PRIVATELY FUNDED PUBLIC INTEREST ADVOCACY GROUPS, LEAVE NO DOUBT THAT
INSTITUTIONALIZED PERSONS MUST LOOK ELSEWHERE FOR LEGAL REPRESENTATION. IN THE ABSENCE
OF A MASSIVE AND UNLIKELY INFUSION OF FUNDS TO PROVIDE LEGAL SERVICES TO THE
INSTITUTIONALIZED, THE VINDICATION OF THEIR RIGHTS WILL CONTINUE TO DEPEND ON THE
PARTICIPATION AND RESOURCES OF THE JUSTICE DEPARTMENT.

*22 D. APPROPRIATENESS OF JUSTICE DEPARTMENT ADVOCACY TO ENFORCE FEDERAL RIGHTS OF THE
INSTITUTIONALIZED

IN THE PAST, CONGRESS HAS NOT HESITATED TO GIVE THE ATTORNEY GENERAL STATUTORY
AUTHORITY TO ENGAGE IN LITIGATION TO SECURE CITIZENS’ BASIC CONSTITUTIONAL RIGHTS WHERE
EVIDENCE HAS TENDED TO SHOW A WIDESPREAD DENIAL OF SUCH RIGHTS. THUS, IN THE CONTEXT OF
DISCRIMINATION IN VOTING, EDUCATION, EMPLOYMENT, HOUSING, AND PUBLIC SERVICES, CONGRESS
HAS ENACTED LEGISLATION SIMILAR TO S. 10, AUTHORIZING THE ATTORNEY GENERAL TO REDRESS
‘PATTERNS OR PRACTICES® OF WIDESPREAD ABUSE. * THE AUTHORITY PROPOSED IN S. 10, THEREFORE,
IS NEITHER NOVEL IN CONCEPT OR UNPRECEDENTED IN USE. MOREOVER, THE RESULTS OF THE
ATTORNEY GENERAL’S LITIGATIVE EFFORTS ON BEHALF OF THE INSTITUTIONALIZED CONFIRM BOTH
THE NEED FOR AND EFFICACY OF SUCH EFFORTS.

A NUMBER OF FACTORS MAKE THE CONTRIBUTION OF THE ATTORNEY GENERAL A UNIQUE AND
INVALUABLE ONE. FIRST, AS NOTED ABOVE, PRIVATE LITIGANTS, **804 EVEN WITH THE ASSISTANCE OF
LEGAL SERVICES AND PUBLIC INTEREST GROUPS, CANNOT MARSHAL THE RESOURCES NECESSARY TO
MOUNT A FULL-SCALE ATTACK ON SYSTEM-WIDE INSTITUTIONAL ABUSE. ® THE JUSTICE DEPARTMENT,
HOWEVER, DOES POSSESS SUCH RESOURCES. THE DEPARTMENT CAN CALL UPON THE FBI TO CONDUCT
THOROUGH INVESTIGATIONS OF INSTITUTIONS, TAKING PHOTOGRAPHS AND COLLECTING RELEVANT
DATA ON INSTITUTIONAL CONDITIONS. IT HAS READY ACCESS TO THE EXPERTISE OF OTHER FEDERAL
AGENCIES, INCLUDING THE DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, THE BUREAU OF
PRISONS, AND THE LAW ENFORCEMENT ASSISTANCE ADMINISTRATION, WHOSE EXPERTS CAN
EVALUATE THE DATA COLLECTED BY THE FBI OR MAKE INDEPENDENT INSPECTIONS. INDEED, THE
COMMITTEE WOULD EXPECT THE DEPARTMENT OF JUSTICE NORMALLY TO CONSULT WITH HEW AND
OTHER RELEVANT AGENCIES IN ORDER TO DETERMINE WHETHER TO BRING SUIT AND WHAT RELIEF IS
APPROPRIATE. FROM ITS PAST EXPERIENCE IN THE FIELD, THE JUSTICE DEPARTMENT IS FAMILIAR WITH
AND HAS ACCESS TO NATIONALLY RECOGNIZED EXPERTS IN MENTAL HEALTH, MENTAL RETARDATION,
PENOLOGY, AND PUBLIC HEALTH, AND CAN RELY UPON SUCH EXPERTS FOR ACCURATE AND
RESPONSIBLE ASSESSMENTS OF THE ADEQUACY OF INSTITUTIONAL CONDITIONS. ALL OF THESE
FACTORS CONTRIBUTE TO THE DEPARTMENT’S UNIQUE ABILITY TO DEVELOP A FULL AND FAIR
FACTUAL RECORD FOR THE COURT. ¥

A SECOND IMPORTANT CONTRIBUTION OF THE JUSTICE DEPARTMENT TO LITIGATION ON BEHALF OF
THE INSTITUTIONALIZED IS ITS STAFF OF HIGHLY SKILLED ATTORNEYS. THEIR FAMILIARITY WITH THE
SUBSTANTIVE AND PROCEDURAL ISSUES INVOLVED IN SUCH LITIGATION GIVES THEM AN EXPERTISE
UNMATCHED BY *23 LESS EXPERIENCED COUNSEL. JUDGES, LITIGANTS, AND OTHER ATTORNEYS WHO
HAVE OBSERVED THE EFFORTS OF JUSTICE DEPARTMENT LAWYERS HAVE BEEN UNSTINTING IN THEIR
PRAISE. ONE JUDGE, THE HONORABLE NICHOLAS J. WALINSKI, MADE THE FOLLOWING OBSERVATIONS
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REGARDING THE PERFORMANCE OF JUSTICE DEPARTMENT ATTORNEYS IN DAVIS V. WATKINS: ¢

THEY BROUGHT WITH THEM THE UNDERLYING TECHNICAL EXPERTISE NECESSARY TO STRUCTURE THIS
ACTION FOR TRIAL. THEY WERE FAMILIAR WITH AND HAD ACCESS TO EXPERT WITNESSES WITH
EXPERIENCE IN THE TREATMENT AND CARE OF MENTAL PATIENTS INSTITUTIONALIZED IN LARGE
STATE FACILITIES. THEY COULD DRAW UPON A BANK OF INFORMATION MAINTAINED BY THE
DEPARTMENT THROUGH ITS INVOLVEMENT IN A NUMBER OF OTHER CASES AROUND THE COUNTRY.
THEY HAD ACCESS TO IN-HOUSE PERSONNEL NECESSARY FOR THE **805 LABORIOUS JOB OF CULLING
THROUGH REAMS OF MATERIAL SECURED IN THE PROCESS OF DISCOVERY. WITH THEIR ASSISTANCE
THE PARTIES WERE ABLE TO ENTER INTO APPROXIMATELY 132 PAGES OF STIPULATIONS WHICH HAD
THE EFFECT OF CUTTING THE TRIAL TO FIVE (5) CALENDAR DAYS. (WITHOUT THE ASSISTANCE OF SUCH
LITIGATORS EXPERIENCED IN A HIGHLY TECHNICAL FIELD, | COULD OTHERWISE ANTICIPATE SUCH AN
ACTION STRETCHING OVER MONTHS OF TESTIMONY ) ®

IN ADDITION TO ITS SUPERIOR RESOURCES AND SKILL, THE JUSTICE DEPARTMENT BRINGS CREDIBILITY
TO THE PROCEEDINGS. THE MERE PRESENCE OF THE DEPARTMENT ALERTS A COURT THAT CONDITIONS
IN A GIVEN INSTITUTION ARE SUFFICIENTLY SERIOUS AND PERVASIVE TO WARRANT THE ATTENTION
OF THE ATTORNEY GENERAL. THE SELECTIVE PROCEDURES USED TO CHOOSE CASES WORTHY OF
JUSTICE DEPARTMENT INVOLVEMENT, AND THE LIMITATION OF SUCH INVOLVEMENT TO PATTERNS OR
PRACTICES OF ABUSE, ENSURE THAT THE DEPARTMENT’S RESOURCES WILL BE DIRECTED TO CASES
DESIGNED TO SECURE RELIEF FOR LARGE NUMBERS OF INDIVIDUALS. THE RELIEF THUS SECURED
SERVES AS A NATIONAL PRECEDENT, ALERTING STATES ACROSS THE NATION TO MINIMUM
CONSTITUTIONAL STANDARDS, AND ENABLING THEM TO TAKE PROPHYLACTIC MEASURES TO ENSURE
COMPLIANCE WITH SUCH STANDARDS, THEREBY AVOIDING SIMILAR SUITS AGAINST THEIR OWN
INSTITUTIONS. IN SUM, THE PRESENCE AND PARTICIPATION OF THE JUSTICE DEPARTMENT SERVES TO
HIGHLIGHT THE IMPORTANT CASES, NOT ONLY FOR COURTS ADJUDICATING THEM BUT FOR STATE AND
LOCAL OFFICIALS WHO WILL ULTIMATELY BE HELD ACCOUNTABLE FOR THE CONDITIONS AND
PRACTICES IN THEIR INSTITUTIONS.

THE DEPARTMENT’S ABILITY TO STREAMLINE COMPLEX LITIGATION RESULTS IN A NOTABLE
CONSERVATION OF JUDICIAL RESOURCES. BY ENSURING A WELL PREPARED, TIGHTLY STRUCTURED
CASE, THE DEPARTMENT CAN SPEED THE LITIGATION PROCESS AND FACILITATE SETTLEMENT, THUS
SAVING WEEKS OR MONTHS OF DISCOVERY AND TRIAL. ADDITIONALLY, IN SUITS ALLEGING A PATTERN
OR PRACTICE OF INSTITUTIONAL VIOLATIONS, THE COURT CAN CONSOLIDATE NUMEROUS INDIVIDUAL
COMPLAINTS INTO A SINGLE ACTION, TO BE TRIED AND DISPOSED OF IN ONE PROCEEDING. THIS, IN
FACT, IS WHAT COURTS HAVE DONE. ® THUS, THE PARTICIPATION OF THE JUSTICE DEPARTMENT IN
SUCH ‘PATTERN OR PRACTICE® *24 SUITS BOTH ACCELERATES THE LITIGATION AND AVOIDS
PIECE-MEAL DISPOSITION OF INDIVIDUAL COMPLAINTS, THEREBY GUARANTEEING THE MOST
EFFECTIVE USE OF LIMITED JUDICIAL RESOURCES.

A FIFTH AND FINAL CONTRIBUTION OF THE JUSTICE DEPARTMENT TO LITIGATION ON BEHALF OF THE
INSTITUTIONALIZED IS THE STABILITY AND CONTINUITY IT BRINGS TO THE LITIGATION PROCESS.
DEFENDANTS WHO WOULD OTHERWISE ENGAGE IN DILATORY TACTICS, IN AN EFFORT TO STALL
RESOLUTION OF A CASE UNTIL PLAINTIFFS’ RESOURCES WERE EXHAUSTED OR THEIR PUBLIC INTEREST
ATTORNEYS HAD MOVED ON TO OTHER EMPLOYMENT, ARE LESS INCLINED TO EMPLOY SUCH
PRACTICES AGAINST THE JUSTICE DEPARTMENT. THIS DISINCENTIVE FOR PROLONGING LITIGATION
CAN FACILITATE EARLY SETTLEMENT. MOREOVER, ONCE RELIEF IS SECURED, THE JUSTICE
DEPARTMENT HAS THE STAYING POWER TO ENSURE THAT A COURT’S DECREE WILL BE IMPLEMENTED.
SINCE THE RELIEF ORDERED FREQUENTLY **806 TAKES MONTHS AND SOMETIMES YEARS TO ACHIEVE,
IT IS IMPERATIVE THAT THE COURT BE ABLE TO RELY ON THE CONTINUING PRESENCE OF THE
DEPARTMENT TO MONITOR IMPLEMENTATION OF THE DECREE AND SECURE COMPLIANCE WITH
CONSTITUTIONAL MANDATES.

VII. CONSTITUTIONALITY
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THE COMMITTEE CLEARLY BELIEVES THAT NO CONVINCING ARGUMENT HAS BEEN OFFERED TO
CHALLENGE THE CONSTITUTIONALITY OF S. 10. SINCE SEVERAL CONSTITUTIONAL QUESTIONS HAVE
BEEN RAISED, HOWEVER, THEIR DISCUSSION MAY BE APPROPRIATE. ™

SECTION 5 OF THE 14TH AMENDMENT SPECIFICALLY AUTHORIZES CONGRESS TO °‘ENFORCE, BY
APPROPRIATE LEGISLATION, THE PROVISIONS OF THIS ARTICLE.© AS NOTED EARLIER, IN OTHER
CONTEXTS CONGRESS HAS REPEATEDLY ACTED UNDER THE POWER CONFERRED IN SECTION 5 TO
GRANT THE ATTORNEY GENERAL STATUTORY AUTHORITY TO REDRESS PATTERNS OR PRACTICES OF
UNCONSTITUTIONAL ACTIVITY. 2 SIMILARLY, IN AUTHORIZING THE ATTORNEY GENERAL TO ENFORCE
RIGHTS, PRIVILEGES OR IMMUNITIES SECURED OR PROTECTED BY THE CONSTITUTION OR LAWS OF THE
UNITED STATES, THIS BILL IS NOT INTENDED TO EXPAND THE PRESENT CONGRESSIONAL AUTHORITY
OVER STATE ACTION ARISING FROM SECTION 5 OF THE 14TH AMENDMENT. THE AUTHORITY GRANTED
TO THE ATTORNEY GENERAL IS LIMITED TO ENFORCEMENT AGAINST THE STATE OF THOSE LAWS
GOVERNING STATE CONDUCT THAT CONGRESS HAS CONSTITUTIONAL AUTHORITY TO PRESCRIBE. NO
SUCCESSFUL CHALLENGE HAS EVER BEEN MADE TO THE CONSTITUTIONALITY OF SUCH GRANTS.

THE CHALLENGE OCCASIONALLY RAISED TO THE CONSTITUTIONALITY OF S. 10 IS GROUNDED IN THE
10TH AMENDMENT. THE AMENDMENT PROVIDES THAT ‘(THE POWERS NOT DELEGATED TO THE UNITED
STATES BY THE CONSTITUTION, NOR PROHIBITED BY IT TO THE STATES, ARE RESERVED TO THE STATES,
RESPECTIVELY, OR TO THE PEOPLE.* BECAUSE THE INSTITUTIONS SUBJECT TO SUIT UNDER S. 10 WILL BE
UNDER THE CONTROL OF THE STATES OR THEIR POLITICAL SUBDIVISIONS, SOME HAVE ARGUED THAT
THE BILL CONSTITUTES AN UNCONSTITUTIONAL DELEGATION OF POWER TO THE FEDERAL
GOVERNMENT TO ADMINISTER STATE AND LOCAL INSTITUTIONS.

THIS ARGUMENT MISCONSTRUES BOTH THE CONSTITUTION AND THE AUTHORITY GRANTED BY S. 10.
FIRST, THE 10TH AMENDMENT’S RESERVATION OF POWERS TO THE STATES DOES NOT IMPLY A
RESERVED RIGHT TO VIOLATE THE FEDERAL *25 CONSTITUTION; NOR DOES IT RELIEVE ANY STATE OF A
SINGLE OBLIGATION IMPOSED BY THE CONSTITUTION AND FEDERAL LAWS. ON THE CONTRARY,
ARTICLE VI OF THE CONSTITUTION EXPRESSLY STATES THAT THE CONSTITUTION AND LAWS OF THE
UNITED STATES SHALL BE ‘THE SUPREME LAW OF THE LAND ... ANY THING IN THE CONSTITUTION OR
LAWS OF ANY STATE TO THE CONTRARY NOTWITHSTANDING.  IT IS CLEAR, THEREFORE, THAT THE
OBLIGATION OF EVERY STATE AND LOCAL GOVERNMENT TO COMPLY WITH THE CONSTITUTION IS IN
NO WAY AFFECTED BY THE 10TH AMENDMENT.

NOR IS THE GRANT OF AUTHORITY TO THE ATTORNEY GENERAL TO ENFORCE COMPLIANCE WITH THE
CONSTITUTION THROUGH LITIGATION AN INAPPROPRIATE DELEGATION OF POWER TO THE FEDERAL
GOVERNMENT. CONTRARY TO THE ASSERTIONS OF THOSE UNFAMILIAR WITH SUCH LITIGATION,
FEDERAL COURTS **807 CALLED UPON TO ADJUDICATE CLAIMS OF UNCONSITUTIONAL INSTITUTIONAL
CONDITIONS HAVE RESISTED INVOLVEMENT IN THE DAY-TO-DAY OPERATIONS OF STATE AND LOCAL
INSTITUTIONS BEYOND THAT WHICH HAS BEEN NECESSARY TO ENSURE CONSTITUTIONALLY
ADEQUATE CONDITIONS. * IN FACT, FEDERAL COURTS HAVE PUNCTILIOUSLY AVOIDED PRECIPITOUS
INTERVENTION IN STATE AFFAIRS, ALLOWING DEFENDANTS THE GREATEST POSSIBLE LEEWAY IN
DEVISING METHODS TO BRING THEIR INSTITUTIONS UP TO CONSTITUTIONALLY ACCEPTABLE
STANDARDS. * ONLY WHEN STATE OFFICIALS HAVE FAILED TO COMPLY WITH CONSTITUTIONALLY
MANDATED JUDICIAL ORDERS HAVE FEDERAL COURTS IMPOSED SPECIFIC REQUIREMENTS FOR
INSTITUTIONAL OPERATIONS. EVEN THESE, HOWEVER, HAVE BEEN NO MORE THAN WHAT THE EXPERT
TESTIMONY AT TRIAL, PREVIOUS CASES, AND NATIONALLY RECOGNIZED STANDARDS HAVE INDICATED
TO BE MINIMALLY ACCEPTABLE CONDITIONS UNDER THE PROVISIONS OF THE CONSTITUTION. IT IS
CLEAR, THEREFORE, THAT BOTH THE PRIMACY OF THE FEDERAL CONSTITUTION, AND THE AUTHORITY
OF CONGRESS TO IMPLEMENT ITS PROVISIONS BY LEGISLATION SUCH AS S. 10 IS BEYOND DISPUTE.

VIII. STANDARDS
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A. STANDARDS FOR FILING SUIT

A LETTER REPRODUCED IN APPENDIX A OF THIS REPORT FROM DREW S. DAYS , Ill, ASSISTANT
ATTORNEY GENERAL IN CHARGE OF CIVIL RIGHTS, OUTLINES THE STANDARDS USED BY THE
ATTORNEY GENERAL IN THE PAST TO DETERMINE WHEN PARTICIPATION BY THE JUSTICE DEPARTMENT
IS APPROPRIATE IN SUITS ALLEGING A PATTERN OR PRACTICE OF UNCONSTITUTIONAL INSTITUTIONAL
CONDUCT. AS NOTED IN THE LETTER, THE ATTORNEY GENERAL’S PARTICIPATION *26 IN SUCH SUITS
HAS BEEN LIMITED TO CASES IN WHICH HE HAS FOUND: (1) SIGNIFICANT NUMBERS OF
INSTITUTIONALIZED INDIVIDUALS, BEING SUBJECTED TO (2) BROADLY APPLICABLE POLICIES OR
PRACTICES, WHICH (3) RESULT IN SEVERE DEPRIVATIONS OF FUNDAMENTAL CONSTITUTIONAL AND
FEDERAL STATUTORY RIGHTS, AND (4) THERE IS NO REALISTIC PROSPECT OF RELIEF FOR SUCH
INDIVIDUALS WITHOUT THE ASSISTANCE OF THE UNITED STATES.

B. STANDARDS FOR RELIEF

AS NOTED IN ASSISTANT ATTORNEY GENERAL DAYS’ LETTER, THERE IS NO DEARTH OF PRECEDENT FOR
JUDGES TO FOLLOW IN FASHIONING EQUITABLE RELIEF **808 FOR CONSTITUTIONAL VIOLATIONS; THEY
HAVE BEEN DOING SO FOR YEARS AND WILL CONTINUE TO DO SO IN ANY SUIT BROUGHT TO REDRESS
UNCONSTITUTIONAL INSTITUTIONAL CONDITIONS. » NOR ARE COURTS IGNORANT OF NATIONALLY
RECOGNIZED STANDARDS ON WHICH TO BASE RELIEF. GROUPS SUCH AS THE AMERICAN PUBLIC
HEALTH ASSOCIATION, THE AMERICAN CORRECTIONAL ASSOCIATION, THE NATIONAL SHERIFFS’
ASSOCIATION, THE AMERICAN ASSOCIATION ON MENTAL DEFICIENCY, AND OTHERS, PUBLISH
STANDARDS OUTLINING MINIMALLY ACCEPTABLE ENVIRONMENTAL CONDITIONS IN CORRECTIONAL
AND MENTAL HEALTH FACILITIES; ™ COURTS HAVE USED SUCH STANDARDS REGULARLY AS
GUIDELINES IN DETERMINING CONSTITUTIONALLY ADEQUATE CONDITIONS. THE ABILITY OF THE
ATTORNEY GENERAL TO MAKE AVAILABLE TO COURTS BOTH THE TESTIMONY OF EXPERT WITNESSES
FAMILIAR WITH INSTITUTIONS ACROSS THE NATION AND THE PUBLISHED STANDARDS OF NATIONALLY
RECOGNIZED ORGANIZATIONS ENSURES THAT JUDICIAL DETERMINATIONS OF CONSTITUTIONALLY
ACCEPTABLE MINIMA WILL BE BASED ON AUTHORITATIVE AND NATIONALLY ACKNOWLEDGED
NORMS.

THE COMMITTEE WISHES TO MAKE CLEAR THAT S. 10 IS NOT INTENDED IN ANY WAY TO EMPOWER THE
ATTORNEY GENERAL TO DETERMINE MEDICAL POLICY. THE COURTS WILL CONTINUE TO DETERMINE IF
CONSTITUTIONAL MINIMA ARE BEING IGNORED TO SUCH A DEGREE THAT MEDICAL CARE AND OTHER
PROFESSIONAL SERVICES MUST BE ADDRESSED, AND IN MAKING THAT JUDGMENT THE COMMITTEE
BELIEVES THE COURTS SHOULD CONTINUE TO SEEK THE EXPERT MEDICAL AND PROFESSIONAL ADVICE
FROM ORGANIZATIONS SUCH AS THE AMERICAN PSYCHIATRIC ASSOCIATION, THE MENTAL HEALTH
ASSOCIATION, THE NATIONAL ASSOCIATION FOR RETARDED CITIZENS, AND OTHER INDIVIDUALS
MENTIONED ABOVE WHO WILL GUIDE THE COURTS IN FASHIONING APPROPRIATE EQUITABLE RELIEF.

IX. FEDERAL PRISON SYSTEM

THE COMMITTEE IS QUITE CONCERNED THAT THE FEDERAL PRISON SYSTEM, WHICH IS IN FACT UNDER
THE SUPERVISION OF THE ATTORNEY GENERAL, IS NOT WITHOUT ITS SHORTCOMINGS. WHILE THIS
LEGISLATION GIVES THE ATTORNEY GENERAL PATTERN AND PRACTICE AUTHORITY TO PROCEED
AGAINST STATE PRISON SYSTEMS ALLEGED TO BE IN VIOLATION OF THE CONSTITUTION, THE
ATTORNEY GENERAL MUST TAKE POSITIVE AND FORCEFUL ACTION TO ASSURE THAT THE FEDERAL
PRISON SYSTEM ITSELF IS IN COMPLIANCE WITH THE CONSTITUTION.

THE ATTORNEY GENERAL SHOULD CONSIDER THE PROBLEM OF BRINGING THE FEDERAL PRISON
SYSTEM INTO COMPLIANCE WITH THE CONSTITUTION AS HIGH IF NOT A HIGHER PRIORITY THAN
COMPLIANCE BY STATE AND LOCAL GOVERNMENTS. *27 THE COMMITTEE BELIEVES THAT THE
FEDERAL PRISON SERVICE POLICY STATEMENTS AND THE DRAFT FEDERAL STANDARDS FOR
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CORRECTIONS WOULD, IF PROPERLY ENFORCED, MAKE SIGNIFICANT PROGRESS TOWARD THIS END.
ALTHOUGH THE BUREAU OF PRISONS HAS THE INTERNAL MECHANISM TO PROVIDE FOR THE PROPER
IMPLEMENTATION OF THESE STANDARDS AND POLICIES, THE COMMITTEE BELIEVES THAT ATTORNEYS
IN THE CIVIL RIGHTS DIVISION SHOULD **809 BE SUPERVISING IMPLEMENTATION OF THOSE
STANDARDS TO INSURE THAT THE FEDERAL PRISON SYSTEM IS HELD TO THE SAME STANDARDS AS
THEY SEEK FOR STATE AND LOCAL SYSTEMS. THE COMMITTEE WILL CONSIDER, IF NECESSARY,
AMENDING THE DEPARTMENT OF JUSTICE AUTHORIZATION BILL IN FUTURE YEARS BASED ON THE
INFORMATION SUPPLIED IN THE ATTORNEY GENERAL’S REPORT TO CONGRESS TO REQUIRE THAT
THERE BE AN EQUAL ALLOCATION OF CIVIL RIGHTS DIVISION RESOURCES ON THE FEDERAL PRISONS
AS WELL AS ON STATE AND LOCAL FACILITIES.

X. CONCLUSION

NEITHER THE ATTORNEY GENERAL NOR THE COMMITTEE SUGGEST THAT LITIGATION BY THE JUSTICE
DEPARTMENT IS AN IDEAL METHOD FOR ERADICATING WIDESPREAD INSTITUTIONAL ABUSE. IT IS
COSTLY, TIME CONSUMING, AND DISRUPTIVE OF THE OPERATION OF STATE AND LOCAL
GOVERNMENTS. EXPERIENCE HAS SHOWN, HOWEVER, THAT IT IS ALSO THE SINGLE MOST EFFECTIVE
METHOD FOR REDRESSING SYSTEMATIC DEPRIVATIONS OF INSTITUTIONALIZED PERSONS’
CONSTITUTIONAL AND FEDERAL STATUTORY RIGHTS. UNTIL SUCH TIME AS EVERY STATE AND
POLITICAL SUBDIVISION ASSUMES FULL RESPONSIBILITY FOR PROTECTING THE FUNDAMENTAL RIGHT
OF ITS INSTITUTIONALIZED CITIZENS, THE NEED FOR FEDERAL ENFORCEMENT OF THOSE RIGHTS WILL ,
CONTINUE. 7

CONGRESS HAS REPEATEDLY AUTHORIZED LITIGATION BY THE ATTORNEY GENERAL TO REDRESS
PATTERNS OR PRACTICES OF UNCONSTITUTIONAL ACTIVITY DIRECTED AGAINST GROUPS ILL-EQUIPPED
TO ENFORCE THEIR OWN RIGHTS. THE SPECIAL DISABILITIES OF THE INSTITUTIONALIZED MAKE THEM A
PRIME CANDIDATE FOR ADVOCACY BY THE ATTORNEY GENERAL. POOR, ISOLATED, USUALLY
INARTICULATE, FREQUENTLY INCOMPETENT, AND WHOLLY DEPENDENT ON THEIR INSTITUTIONAL
ENVIRONMENTS, THEY LACK BOTH THE KNOWLEDGE OF THEIR LEGAL RIGHTS AND THE MEANS TO
ENFORCE THEM. LEGAL SERVICES AND PUBLIC INTEREST ATTORNEYS LACK THE FINANCIAL
RESOURCES AND PERSONNEL NEEDED TO SUSTAIN THE PROTRACTED LITIGATION REQUIRED TO
REDRESS SYSTEM-WIDE ABUSE. IN THE ABSENCE OF OTHER AVAILABLE ASSISTANCE, THE ONLY
REALISTIC SOURCE OF HOPE FOR THE INSTITUTIONALIZED LIES WITH THE U.S. ATTORNEY GENERAL.

THE LITIGATIVE EFFORTS OF THE ATTORNEY GENERAL TO DATE, UNDERTAKEN WITHOUT EXPRESS
STATUTORY AUTHORITY, PROVIDE CONCLUSIVE PROOF OF THE EFFICACY OF JUSTICE DEPARTMENT
INVOLVEMENT IN LITIGATION ON BEHALF OF THE INSTITUTIONALIZED. THE SIGNIFICANT VISIBLE
IMPROVEMENTS IN CORRECTIONAL AND MENTAL HEALTH FACILITIES THROUGHOUT THE NATION, THE
HEIGHTENED SENSITIVITY OF THE CITIZENRY TO THE PLIGHT OF INSTITUTIONALIZED PERSONS, AND
THE EFFORTS OF SOME STATE AND LOCAL OFFICIALS TO ACHIEVE VOLUNTARY COMPLIANCE WITH
MINIMUM CONSTITUTIONAL STANDARDS ARE DIRECTLY ATTRIBUTABLE TO THE ATTORNEY
GENERAL’S LITIGATION PROGRAM.

THE RESOURCES AND SKILL WHICH THE ATTORNEY GENERAL BRINGS TO SUCH LITIGATION CANNOT BE
MATCHED BY PRIVATE COUNSEL. THE JUSTICE DEPARTMENT’S ACCESS TO THE INVESTIGATIVE
RESOURCES OF THE FBI, THE TECHNICAL *28 **810 ADVICE OF OTHER FEDERAL AGENCIES, AND THE
PROFESSIONAL ASSISTANCE OF NATIONALLY RECOGNIZED EXPERTS IN THE FIELD OF INSTITUTIONAL
CARE, ENABLE IT TO DEVELOP A COMPREHENSIVE RECORD FOR ADJUDICATING COURTS. THE
EXPERIENCE AND EXPERTISE OF JUSTICE DEPARTMENT ATTORNEYS GUARANTEES THAT THE
LITIGATION WILL BE HANDLED PROFESSIONALLY, WITH A MINIMAL EXPENDITURE OF JUDICIAL TIME
AND RESOURCES. THE PRESENCE OF THE ATTORNEY GENERAL LENDS CREDIBILITY TO THE
PROCEEDINGS AND ALERTS COURTS, LITIGANTS, AND THE PUBLIC TO THE SERIOUSNESS OF THE
CHARGES. FINALLY, THE DEPARTMENT PROVIDES THE STABILITY AND CONTINUITY NECESSARY TO SEE
LITIGATION TO ITS CONCLUSION AND TO MONITOR IMPLEMENTATION OF COURT DECREES. THESE
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FACTORS COMBINE TO MAKE THE ATTORNEY GENERAL AN INVALUABLE AID TO THE JUDICIARY AND
AN INDISPENSABLE ADVOCATE FOR THE INSTITUTIONALIZED.

IN HUNDREDS OF INSTITUTIONS ACROSS THE NATION, THERE IS NO DISCERNIBLE EVIDENCE OF
CONGRESS’ PROFESSED COMMITMENT TO THE ADEQUATE CARE OF ITS INSTITUTIONALIZED CITIZENS.
IN THE BACK WARDS OF STATE MENTAL HOSPITALS AND THE CROWDED CELLS OF STATE PRISONS AND
COUNTY JAILS, THE CONSTITUTIONALLY GUARANTEED RIGHT TO A DECENT AND HUMANE
ENVIRONMENT HAS YET TO BE GIVEN A PRACTICAL EFFECT. THE DEMONSTRATED INABILITY OF
INSTITUTIONALIZED PERSONS TO REDRESS SYSTEMATIC DEPRIVATIONS OF THEIR FUNDAMENTAL
RIGHTS, AND THE PROVEN ABILITY OF THE ATTORNEY GENERAL TO ACT AS AN EFFECTIVE ADVOCATE
ON THEIR BEHALF, CONVINCES THE COMMITTEE THAT THE LITIGATION PROGRAM UNDERTAKEN BY
THE JUSTICE DEPARTMENT TO DATE SHOULD BE ENCOURAGED AND CONTINUED. BY CODIFYING THE
AUTHORITY OF THE ATTORNEY GENERAL TO INITIATE AND TO INTERVENE IN LITIGATION DESIGNED TO
REDRESS WIDESPREAD DEPRIVATIONS OF INSTITUTIONALIZED PERSONS’ FUNDAMENTAL FEDERAL
RIGHTS, S. 10 CONSTITUTES A MODEST BUT NECESSARY STEP TOWARD FULFILLING THAT NATIONAL
COMMITMENT.

XI. SECTION-BY-SECTION ANALYSIS

A. SECTION 1: AUTHORITY TO INITIATE SUIT

SECTION 1 GRANTS THE ATTORNEY GENERAL AUTHORITY TO INITIATE LITIGATION IN FEDERAL
DISTRICT COURT WHEN HE HAS REASON TO BELIEVE THAT A STATE OR POLITICAL SUBDIVISION, OR AN
AGENT THEREOF, IS ENGAGED IN A PATTERN OR PRACTICE OF DEPRIVING PERSONS RESIDING IN
INSTITUTIONS (AS DEFINED IN SECTION 8) OF RIGHTS SECURED BY THE CONSTITUTION AND FEDERAL
LAWS, SUBJECT TO THE LIMITATION BELOW CONCERNING CORRECTIONAL FACILITIES. ® THIS GRANT
*29 **811 IS SIMILAR TO THAT GIVEN THE ATTORNEY GENERAL UNDER TITLE VI OF THE CIVIL RIGHTS
ACT OF 1960 (VOTING DISCRIMINATION), TITLES Il AND VII OF THE CIVIL RIGHTS ACT OF 1964 (PUBLIC
ACCOMMODATIONS AND EMPLOYMENT DISCRIMINATION), TITLE VIII OF THE CIVIL RIGHTS ACT OF
1968 (HOUSING DISCRIMINATION), AND SECTION 122(C) OF THE STATE AND LOCAL FISCAL ASSISTANCE
ACT OF 1972 (DISCRIMINATION IN PROGRAMS RECEIVING FEDERAL ASSISTANCE). UNDER THESE
PROVISIONS, COURTS HAVE CONSISTENTLY HELD THAT THE DECISION OF THE ATTORNEY GENERAL TO
INITIATE SUCH PATTERN OR PRACTICE LITIGATION IS NOT A PROPER SUBJECT FOR JUDICIAL INQUIRY. ™
THE COMMITTEE INTENDS THAT UNDER THE GRANT OF AUTHORITY IN SECTION 1, THE DECISION OF THE
ATTORNEY GENERAL TO FILE SUIT SHALL BE SIMILARLY UNREVIEWABLE.

BEFORE INITIATING LITIGATION WITH RESPECT TO A PARTICULAR INSTITUTION, THE ATTORNEY
GENERAL MUST, OF COURSE, THOROUGHLY INVESTIGATE SUCH INSTITUTION. SUCH AN INVESTIGATION
CAN BE MOST COSTLY, TIME CONSUMING, AND DISRUPTIVE OF THE OPERATION OF SUCH INSTITUTIONS.
CONSEQUENTLY, THE COMMITTEE EXPECTS THAT THE ATTORNEY GENERAL WOULD NOT INITIATE ANY
INVESTIGATION OF AN INSTITUTION UNLESS HE HAS RECEIVED FROM A SOURCE OUTSIDE THE JUSTICE
DEPARTMENT-- EITHER A PUBLISHED REPORT OR A PERSON CLAIMING PERSONAL KNOWLEDGE-- AN
ALLEGATION THAT PERSONS RESIDING IN SUCH INSTITUTION ARE BEING DEPRIVED OF RIGHTS
SECURED BY THE CONSTITUTION AND FEDERAL LAWS. THE COMMITTEE BELIEVES THAT IF CONDITIONS
IN AN INSTITUTION ARE SO BAD THAT FEDERAL LITIGATION MAY BE APPROPRIATE, THIS FACT WOULD
BE MADE AVAILABLE TO JUSTICE BY INSTITUTION EMPLOYEES, NEIGHBORS, RELATIVES, REPORTERS,
AND OTHER FEDERAL AGENCIES.

THE ATTORNEY GENERAL’S AUTHORITY TO LITIGATE IS LIMITED TO SITUATIONS IN WHICH HE HAS
REASONABLE CAUSE TO SUSPECT A ‘PATTERN OR PRACTICE® OF INSTITUTIONAL ABUSE IN VIOLATION
OF THE CONSTITUTION OR FEDERAL LAWS. THIS ‘PATTERN OR PRACTICE® AUTHORITY HAS BEEN
INTERPRETED BY THE COURTS IN OTHER CONTEXTS, AND THE COMMITTEE INTENDS THE LANGUAGE
HERE TO BE CONSTRUED IN CONFORMITY WITH ESTABLISHED PRECEDENT. ® THUS, THE ATTORNEY
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GENERAL DOES NOT HAVE AUTHORITY UNDER THIS BILL TO REDRESS ISOLATED INSTANCES OF ABUSE
OR REPEATED VIOLATIONS AGAINST AN INDIVIDUAL. RATHER, THE ATTORNEY GENERAL’S AUTHORITY
IS LIMITED TO CASES WHERE UNCONSTITUTIONAL OR ILLEGAL PRACTICES ARE WIDESPREAD,
PERVASIVE, AND SYSTEMATIC, AND ADVERSELY AFFECT SIGNIFICANT NUMBERS OF
INSTITUTIONALIZED INDIVIDUALS. IT IS CLEARLY THE INTENT OF THE COMMITTEE THAT MINOR OR
ISOLATED ACTS OR INJURIES ARE NOT INTENDED TO BE THE SUBJECT OF LITIGATION UNDER THIS BILL.
THE BILL AUTHORIZES ACTION ONLY WHERE PERSONS RESIDING IN AN INSTITUTION ARE SUBJECTED
TO ‘EGREGIOUS OR FLAGRANT CONDITIONS (CONDITIONS WHICH ARE WILLFUL OR WANTON OR
CONDITIONS OF GROSS NEGLECT) ... CAUSING THEM TO SUFFER GRIEVOUS HARM.* THESE DESCRIPTIVE
TERMS ARE INTENDED TO PARALLEL THE LIMITATIONS THAT HAVE BEEN APPLIED TO ACTIONS
BROUGHT UNDER 42 U.S.C. 1983 AND SIMILAR RIGHTS ENFORCEMENT STATUTES. &

*30 **812 MANY INSTITUTIONS THAT WILL BE SUBJECT TO THE PROVISIONS OF THIS ACT RECEIVE
FEDERAL FUNDS ADMINISTERED THROUGH AGENCIES SUCH AS HEW. SUCH AGENCIES HAVE THE
RESPONSIBILITY TO SEE THAT FEDERAL FUNDS ARE UTILIZED IN A MANNER CONSISTENT WITH
CONGRESSIONAL INTENT. THEY HAVE AUTHORITY TO CUT OFF FUNDS IF INSTITUTIONS ARE NOT
CONFORMING TO FEDERAL POLICY. THIS IS SELDOM DONE BECAUSE RESIDENTS OF SUCH INSTITUTIONS
WOULD OFTEN BE WORSE OFF IF NO FEDERAL FUNDS WERE AVAILABLE AND BECAUSE OF
BUREAUCRATIC BACKLOG. THE AGENCIES ARE SOMETIMES ABLE, HOWEVER, TO NEGOTIATE WITH
INSTITUTIONS FOR IMPROVED CONDITIONS TO THE EXTENT AVAILABLE RESOURCES PERMIT.

THE COMMITTEE EXPECTS THAT THE ATTORNEY GENERAL WILL CONSULT WITH SUCH AGENCIES TO
INSURE THAT THE RELIEF HE SEEKS AND THE LITIGATION PROCESS ITSELF ARE CONSISTENT WITH
FEDERAL POLICY-- AS EXPRESSED IN STATUTES, REGULATIONS, AND ADMINISTRATIVE PRACTICE-- AND
WITH THE MOST EFFECTIVE METHOD TO SECURE THE RIGHTS OF PERSONS RESIDING IN INSTITUTIONS.
THE ATTORNEY GENERAL SHOULD DETERMINE THAT HIS ACTIONS WOULD NOT IMPEDE THE EFFORTS
OF SUCH AGENCIES TO BRING ABOUT THE SECURING OF SUCH RIGHTS BY DIVERTING RESOURCES AND
ATTENTION OF THE INSTITUTION AND THE STATE TO THE LITIGATION PROCESS AND BY PROPOSING
RELIEF THAT WOULD BE INCONSISTENT WITH THAT SOUGHT BY THE AGENCY.

THE LEGISLATION FURTHER LIMITS ACTIONS TO ENFORCE THE RIGHTS OF PERSONS RESIDING IN ‘ANY
JAIL, PRISON, OR OTHER CORRECTIONAL FACILITY, OR ANY PRETRIAL DETENTION FACILITY,* AS
DEFINED IN SECTION 8(A)(2)(B). RELIEF WILL BE AVAILABLE TO SUCH PERSONS THROUGH ACTIONS
BROUGHT UNDER THIS BILL’S AUTHORITY ONLY IF THE PERSONS ARE SUBJECTED TO CONDITIONS
WHICH DEPRIVE THEM OF ‘RIGHTS, PRIVILEGES, OR IMMUNITIES SECURED OR PROTECTED BY THE
CONSTITUTION OF THE UNITED STATES®;, RELIEF IN SUCH ACTIONS WILL NOT BE AVAILABLE ON THE
BASIS OF THE BROADER TERM ‘CONSTITUTION OR LAWS OF THE UNITED STATES® WHICH APPLIES TO
PERSONS RESIDING IN THE OTHER INSTITUTIONS. THE PURPOSE OF THIS AMENDMENT IS TO PRECLUDE
SUITS UNDER THIS BILL ON BEHALF OF PERSONS IN JAILS, PRISONS, CORRECTIONAL FACILITIES OR
PRETRIAL DETENTION FACILITIES ARISING SOLELY FROM FEDERAL STATUTORY VIOLATIONS RATHER
THAN CONSTITUTIONAL VIOLATIONS.

IN ORDER TO INITIATE LITIGATION UNDER SECTION 1, THE ATTORNEY GENERAL MUST HAVE REASON
TO BELIEVE THAT A STATE OR POLITICAL SUBDIVISION, OR AN AGENT THEREOF, IS ENGAGED IN THE
ILLEGAL PATTERN OR PRACTICE OF ACTIVITY. WHILE THIS DOES NOT ELIMINATE THE POSSIBILITY OF
ACTIONS BY THE ATTORNEY GENERAL THAT AFFECT PRIVATE INSTITUTIONS PERFORMING A PUBLIC
FUNCTION ® OR UNDER CONTRACT TO THE STATE, IT IS INTENDED TO PRECLUDE SUITS AGAINST SMALL
PRIVATE OPERATIONS. THIS INTENTION IS MADE EXPLICIT IN SECTION 8(B).

THIS SECTION AUTHORIZES THE ATTORNEY GENERAL TO SEEK ‘SUCH EQUITABLE RELIEF AS MAY BE
APPROPRIATE® TO ENSURE THE FULL ENJOYMENT OF ANY RIGHTS, PRIVILEGES OR IMMUNITIES
SECURED BY THE CONSTITUTION AND FEDERAL **813 LAWS. SIMILAR LANGUAGE IS CONTAINED IN
OTHER CIVIL RIGHTS STATUTES AUTHORIZING ACTIONS BY THE ATTORNEY GENERAL, ®# AND HAS
BEEN INTERPRETED *31 BY THE COURTS TO PERMIT THE FASHIONING OF APPROPRIATE EQUITABLE
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RELIEF. IN THE PAST, SUCH RELIEF HAS INCLUDED INJUNCTIONS AGAINST THE CONTINUANCE OF
UNCONSTITUTIONALLY CRUEL PRACTICES, AFFIRMATIVE ORDERS REQUIRING THE UPGRADING OF
PHYSICAL FACILITIES NECESSARY TO MEET CONSTITUTIONALLY MINIMAL STANDARDS, ORDERS
MANDATING THE ESTABLISHMENT OF MINIMUM NUTRITIONAL PROGRAMS, AND THE HIRING OF
ADDITIONAL STAFF IN SUFFICIENT NUMBERS TO PROVIDE ADEQUATE SUPERVISION OF RESIDENTS. ® IN
LIGHT OF EXISTING PRECEDENT FOR THIS AUTHORITY, THE ATTORNEY GENERAL’S DEMONSTRATED
ABILITY TO EXERCISE IT, AND THE DESIRABILITY OF ALLOWING COURTS SOME FLEXIBILITY IN
FASHIONING EQUITABLE RELIEF, THE COMMITTEE BELIEVES THIS GRANT IS AN APPROPRIATE ONE. #

HOWEVER, THE COMMITTEE DOES NOT BELIEVE THAT SUCH RELIEF SOUGHT BY THE ATTORNEY
GENERAL SHOULD INCLUDE MONEY DAMAGES. WHILE IT IS NOT THE INTENTION OF THE COMMITTEE
THAT THE COURT BE PRECLUDED FROM APPLYING ANY EQUITABLE REMEDY DEEMED APPROPRIATE BY
A COURT, IT IS NEVERTHELESS THE HOPE OF THE COMMITTEE THAT THE COURTS WILL CHOOSE TO USE
THE INJUNCTIVE REMEDY, IF APPROPRIATE, TO OTHER EQUITABLE REMEDIES IMPOSING AFFIRMATIVE
BURDENS UPON THE DEFENDANTS.

AN AMENDMENT WAS ACCEPTED TO S. 10 DURING SUBCOMMITTEE CONSIDERATION WHICH WOULD
ALLOW THE PREVAILING PARTY OTHER THAN THE UNITED STATES A REASONABLE ATTORNEY’S FEE AT
THE DISCRETION OF THE COURT. #

THE REQUIREMENT THAT THE ATTORNEY GENERAL PERSONALLY SIGN THE COMPLAINT IS INTENDED
TO ENSURE THAT ANY DECISION TO INITIATE SUIT SHALL BE MADE BY THE ATTORNEY GENERAL
HIMSELF BUT IS NOT INTENDED TO PRECLUDE AN ACTING ATTORNEY GENERAL FROM SIGNING THE
COMPLAINT. THIS PROVISION IS ALSO MODELED AFTER EXISTING LEGISLATION AND IS INCLUDED IN
RECOGNITION OF THE IMPORTANT ISSUES INHERENT IN LITIGATION BY THE FEDERAL GOVERNMENT
AGAINST STATE AND LOCAL OFFICIALS.

FINALLY, IT SHOULD BE EMPHASIZED THAT UNDER SECTION 1, THE ATTORNEY GENERAL’S AUTHORITY
EXTENDS TO INITIATING SUIT ‘FOR OR IN THE NAME OF THE UNITED STATES, ° IN ORDER TO REPRESENT
THE NATIONAL INTEREST IN SECURING CONSTITUTIONALLY ADEQUATE CARE FOR INSTITUTIONALIZED
CITIZENS. AS A REPRESENTATIVE OF THE UNITED STATES, THE ATTORNEY GENERAL DOES NOT
DIRECTLY REPRESENT ANY INSTITUTIONALIZED PLAINTIFFS, AND THE AUTHORITY GRANTED HIM IS IN
NO WAY INTENDED TO PRECLUDE, DELAY OR PREJUDICE PRIVATE LITIGANTS FROM ENFORCING ANY
CAUSE OF ACTION THEY MAY HAVE UNDER EXISTING OR FUTURE LAW.

*32 **814 B. SECTION 2: PRE-SUIT NOTIFICATION AND NEGOTIATION

THE BROAD PURPOSE OF SECTION 2 IS TO ENSURE THAT BEFORE LITIGATION IS UNDERTAKEN BY THE
ATTORNEY GENERAL PURSUANT TO SECTION 1, STATE AND LOCAL OFFICIALS WILL BE ADEQUATELY
APPRISED OF THE ATTORNEY GENERAL’S CONCERNS AND WILL HAVE AN OPPORTUNITY TO CONSULT
WITH HIM OR HIS DESIGNEE BEFORE ANY COMPLAINT IS FILED.

UNDER THIS SECTION, THE ATTORNEY GENERAL MUST AT LEAST 65 DAYS BEFORE FILING SUIT NOTIFY
IN WRITING NOT ONLY THE INSTITUTION DIRECTOR BUT THE GOVERNOR AND ATTORNEY GENERAL OF
THE STATE OR LOCAL OFFICIALS IN ANALOGOUS POSITIONS. SUCH NOTIFICATION MUST INCLUDE BOTH
THE LEGAL BASES FOR THE ALLEGED DEPRIVATIONS OF FEDERAL RIGHTS AND THE FACTS
UNDERLYING THOSE CLAIMS. THE NOTIFICATION MUST ALSO INCLUDE THE MINIMUM MEASURES
BELIEVED NECESSARY TO REMEDY THE DEPRIVATIONS. THE COMMITTEE REALIZES THAT BEFORE A
COMPLAINT IS FILED AND DISCOVERY CONDUCTED, IT MAY BE IMPOSSIBLE FOR THE ATTORNEY
GENERAL TO SPECIFY THE PRECISE MEASURES REQUIRED TO CORRECT THE ALLEGED ABUSES.
FURTHER, THE COMMITTEE BELIEVES IT IS ADVISABLE TO GIVE STATES THE PRIMARY RESPONSIBILITY
FOR CORRECTING UNCONSTITUTIONAL CONDITIONS IN THEIR OWN INSTITUTIONS AND TO ATTEMPT TO
REACH AN AGREEMENT ON THE NECESSARY REMEDIES TO CORRECT THE ALLEGED CONDITIONS
THROUGH INFORMAL AND VOLUNTARY METHODS. WHERE THE ATTORNEY GENERAL RECOGNIZES
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THAT THERE ARE ALTERNATIVES COURSES OF REMEDY BY WHICH THE INSTITUTION COULD CORRECT
THE ALLEGED CONDITIONS, IT IS THE INTENTION THAT THE COURSE GENERALLY BE FOLLOWED WHICH
IS PREFERRED BY THE INSTITUTION ITSELF. IN THE FACE OF GOOD-FAITH EFFORTS BY APPROPRIATE
STATE AND LOCAL OFFICIALS TO COMPLY WITH CONSTITUTIONALLY REQUIRED MINIMA, THE
COMMITTEE DEEMS IT PREFERABLE TO GIVE SUCH OFFICIALS THE OPPORTUNITY TO FASHION THEIR
OWN SPECIFIC SOLUTIONS.

IN ADDITION TO NOTIFYING OFFICIALS OF THE ALLEGED DEPRIVATIONS, THE ATTORNEY GENERAL OR
HIS DESIGNEE IS REQUIRED UNDER SECTION 2 TO NOTIFY THE APPROPRIATE STATE OFFICIALS IN
WRITING OF HIS INTENTION TO COMMENCE AN INVESTIGATION AND TO MAKE REASONABLE EFFORTS
TO CONSULT WITH SUCH OFFICIALS REGARDING APPROPRIATE ACTION. THE COMMITTEE INTENDS
THAT UNLESS STATE OFFICIALS PROVE UNWILLING TO CONSULT WITH THE ATTORNEY GENERAL OR
HIS DESIGNEE, SUCH CONSULTATIONS WILL BE ROUTINE PROCEDURE IN EVERY SUIT FILED UNDER THE
BILL. THE CONTENT OF SUCH CONSULTATION SHOULD INCLUDE, BUT NOT BE LIMITED TO, APPRISING
APPROPRIATE OFFICIALS OF FINANCIAL, TECHNICAL, OR OTHER ASSISTANCE WHICH MAY BE
AVAILABLE FROM THE FEDERAL GOVERNMENT. IT HAS BEEN THE EXPERIENCE OF THE JUSTICE
DEPARTMENT IN PAST LITIGATION THAT MANY STATES WHICH COULD QUALIFY **815 FOR FEDERAL
FUNDS HAVE NOT BEEN RECEIVING ANY AT THE TIME SUIT WAS FILED. ¥ WHERE THE RECEIPT OF SUCH
FUNDS CAN SIGNIFICANTLY AID STATES IN IMPLEMENTING CONSTITUTIONALLY MANDATED REFORMS,
IT IS IMPERATIVE THAT APPROPRIATE OFFICIALS BE MADE AWARE OF THE AVAILABILITY OF SUCH
ASSISTANCE. IN ADDITION, IT IS ANTICIPATED THAT THE ATTORNEY GENERAL SHALL MAKE
AVAILABLE TO STATES DESIROUS OF USING THEM, THE CONSULTATION SERVICES AND TECHNICAL
GUIDANCE OF OTHER FEDERAL AGENCIES, INCLUDING THE DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE, THE BUREAU OF PRISONS, AND THE LAW ENFORCEMENT ASSISTANCE ADMINISTRATION.

*33 THE ATTORNEY GENERAL MUST ALSO CERTIFY, WHEN FILING SUIT UNDER SECTION 1, THAT HE IS
SATISFIED THAT APPROPRIATE OFFICIALS HAVE HAD A REASONABLE TIME TO CORRECT THE ALLEGED
DEPRIVATIONS AND HAVE NOT ADEQUATELY DONE SO. THIS PROVISION IS NOT INTENDED TO REQUIRE
THE ATTORNEY GENERAL TO WAIT MONTHS OR YEARS BETWEEN THE INITIAL NOTIFICATION OF
COMMENCEMENT OF AN INVESTIGATION AND THE FILING OF SUIT. THE ATTORNEY GENERAL NEED
ONLY BE SATISFIED THAT THE UNCONSTITUTIONAL OR OTHERWISE ILLEGAL CONDITIONS HAVE
EXISTED FOR A SUFFICIENT PERIOD OF TIME FROM SUCH NOTIFICATION THAT STATE AND LOCAL
OFFICIALS COULD HAVE AND SHOULD HAVE TAKEN MEASURES TO REMEDY SUCH VIOLATIONS AND
HAVE FAILED TO DO SO. THE COMMITTEE DOES NOT INTEND, HOWEVER, THAT THE ATTORNEY
GENERAL SHALL INITIATE LITIGATION AGAINST A STATE OR LOCAL GOVERNMENT WHICH IS FULLY
AWARE OF THE CHALLENGED CONDITIONS OR PRACTICES IN ITS INSTITUTIONS, AND IS PRESENTLY
ENGAGED IN ACTIVE REMEDIAL MEASURES WHICH ELIMINATE THE NEED FOR LITIGATION BY THE
ATTORNEY GENERAL. #

FINALLY THE ATTORNEY GENERAL MUST CERTIFY THAT SUCH AN ACTION IS OF GENERAL PUBLIC
IMPORTANCE AND WILL MATERIALLY FURTHER THE VINDICATION OF RIGHTS, PRIVILEGES, OR
IMMUNITIES SECURED OR PROTECTED BY THE CONSTITUTION OR LAWS OF THE UNITED STATES. AS IN
SECTION 1, THE REQUIREMENTS THAT THE ATTORNEY GENERAL SIGN THE CERTIFICATION IS DESIGNED
TO ENSURE THAT SUCH DECISIONS RECEIVE THE PERSONAL ATTENTION OF THE HIGHEST ACTING
OFFICIALS OF THE JUSTICE DEPARTMENT, HOWEVER IT IS THE INTENTION OF THE COMMITTEE THAT AN
ACTING ATTORNEY GENERAL BE PERMITTED TO SIGN THE COMPLAINT.

C. SECTION 3: AUTHORITY TO INTERVENE IN PENDING LITIGATION

SECTION 3 GRANTS THE ATTORNEY GENERAL AUTHORITY TO INTERVENE IN PENDING SUITS WHICH HE
WOULD HAVE BEEN AUTHORIZED TO INITIATE UNDER SECTION 1. THIS SECTION MERELY CODIFIES THE
AUTHORITY WHICH THE ATTORNEY GENERAL HAS BEEN EXERCISING SINCE 1971 UNDER RULE 24 OF
THE FEDERAL RULES OF CIVIL PROCEDURE. ®
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AN AMENDMENT TO THIS SECTION WHICH WAS VOTED UPON FAVORABLY BY THE FULL COMMITTEE BY
A VOTE OF 13 TO 2 ENSURES THAT THE STATES WILL HAVE PROPER NOTIFICATION OF THE JUSTICE
DEPARTMENTS INTERVENTION. AT THE TIME OF THE MOTION TO INTERVENE THE ATTORNEY GENERAL
MUST CERTIFY TO THE COURT THAT AT LEAST 15 DAYS PREVIOUSLY HE HAS NOTIFIED THE
APPROPRIATE STATE OFFICIALS OF HIS INTENTION TO INTERVENE AND OF THE SUPPORTING **816
FACTS GIVING RISE TO HIS INTENTION AS WELL AS THE FACT THAT THE CASE IS OF GENERAL
IMPORTANCE.

D. SECTION 4: WHISTLE BLOWER

THE COMMITTEE WISHES, TO THE EXTENT POSSIBLE, TO PROTECT THOSE WHO HAVE KNOWLEDGE OF
SYSTEMIC ABUSE OF CONSTITUTIONAL RIGHTS IN INSTITUTIONS AND WHO REPORT SUCH ABUSE TO
THE ATTORNEY GENERAL OR OTHER APPROPRIATE OFFICIALS OR INTERESTED PARTIES.

*34 E. SECTION 5: EXHAUSTION OF GRIEVANCE PROCEDURES

THIS SECTION PROVIDES, IN CERTAIN CASES, FOR EXHAUSTION OF CORRECTIONAL GRIEVANCE
PROCEDURES PRIOR TO CONSIDERATION OF A PRISONER SUIT IN FEDERAL COURT FILED UNDER 42 U.S.C.
1983. THE EXHAUSTION OF GRIEVANCE PROCEDURES WILL BE REQUIRED IN THOSE CASES WHERE THE
STATE OR LOCAL AGENCIES HAVE VOLUNTARILY ADOPTED SYSTEMS WHICH ARE IN SUBSTANTIAL
COMPLIANCE WITH MODEL MINIMUM STANDARDS ESTABLISHED BY THE ATTORNEY GENERAL. THE
BILL DIRECTS THE ATTORNEY GENERAL TO DEVELOP A PROCEDURE TO REVIEW THE CORRECTIONAL
GRIEVANCE RESOLUTION SYSTEMS OF THE VARIOUS STATE AND LOCAL AGENCIES IN ORDER TO
CERTIFY AS ACCEPTABLE THOSE SYSTEMS WHICH ARE IN SUBSTANTIAL COMPLIANCE WITH THE
MODEL MINIMUM STANDARDS. THE STATE AND LOCAL AGENCIES ARE NOT REQUIRED TO SEEK SUCH
CERTIFICATION, AND SUBMISSION FOR CERTIFICATION UNDER THE MINIMUM STANDARDS
PROMULGATED PURSUANT TO THIS SECTION IS ENTIRELY VOLUNTARY.

THIS PROVISION WILL GIVE RECOGNITION TO THE MANY STATES AND LOCALITIES WHICH HAVE
DEVELOPED HIGH QUALITY GRIEVANCE RESOLUTION SYSTEMS. WHILE ADOPTION OF MINIMUM
STANDARDS IS ENTIRELY VOLUNTARY, IN STATES WHICH DO MEET THOSE CONDITIONS, IT WILL
ENCOURAGE RESOLUTION OF PROBLEMS BY THE PERSONS INVOLVED IN PRISON ADMINISTRATION. THIS
SHOULD HELP TO DEVELOP A SENSITIVITY THAT MAY HAVE BEEN OTHERWISE LACKING.

IN ADDITION, THIS PROVISION WILL MAKE AN IMPORTANT CONTRIBUTION TOWARD REDUCING COURT
BACKLOG IN MANY DISTRICTS. THE ALMOST 10,000 PRISONER SUITS BROUGHT TO COURT IN 1978 ARE
SWAMPING OUR JUDGES. MANY OF THESE COMPLAINTS ARE PRO SE AND OFTEN POORLY DRAFTED IN
TERMS OF PRESENTING THE PROBLEM IN A LEGAL CONTEXT. REQUIRING THE EXHAUSTION OF
IN-PRISON GRIEVANCES SHOULD RESOLVE SOME CASES THEREBY REDUCING THE TOTAL NUMBER AND
HELP FRAME THE ISSUES IN THE REMAINING CASES SO AS TO MAKE THEM READY FOR EXPEDITIOUS
COURT CONSIDERATION.

SUBSECTION (A) OF SECTION 5 AUTHORIZES A FEDERAL COURT IN WHICH AN ADULT PRISONER’S SUIT
FILED UNDER 42 U.S.C. 1983 IS PENDING, TO CONTINUE THAT ACTION FOR A PERIOD NOT TO EXCEED 90
DAYS IF THE PRISONER HAS ACCESS TO A GRIEVANCE RESOLUTION SYSTEM WHICH IS IN SUBSTANTIAL
COMPLIANCE WITH THE MINIMUM STANDARDS PROMULGATED PURSUANT TO THIS **817 SECTION.
SUCH LIMITED CONTINUANCE WOULD BE FOR THE PURPOSE OF REQUIRING EXHAUSTION OF THE
APPROVED GRIEVANCE RESOLUTION SYSTEM. IN ORDER TO ORDER SUCH A CONTINUANCE, THE COURT
MUST FIND THAT IT WOULD BE ‘APPROPRIATE AND IN THE INTEREST OF JUSTICE.*

IT IS THE INTENT OF THE COMMITTEE THAT THE COURT NOT FIND SUCH A REQUIREMENT APPROPRIATE
IN THOSE SITUATIONS IN WHICH THE ACTION BROUGHT PURSUANT TO 42 U.S.C. 1983 RAISES ISSUES
WHICH CANNOT, IN REASONABLE PROBABILITY, BE RESOLVED BY THE GRIEVANCE RESOLUTION
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SYSTEM, INCLUDING CASES WHERE IMMINENT DANGER TO LIFE IS ALLEGED. ALLEGATIONS
UNRELATED TO CONDITIONS OF CONFINEMENT, SUCH AS THOSE WHICH CENTER ON EVENTS OUTSIDE
OF THE INSTITUTION, WOULD NOT APPROPRIATELY BE CONTINUED FOR RESOLUTION BY THE
GRIEVANCE RESOLUTION SYSTEM.

IT IS THE INTENT OF THE COMMITTEE THAT THE PHRASE ‘IN SUBSTANTIAL COMPLIANCE WITH* MEANS
THAT THERE BE NO OMISSION OF ANY ESSENTIAL PART FROM COMPLIANCE, THAT ANY OMISSION FROM
COMPLIANCE CONSISTS ONLY OF UNIMPORTANT DEFECTS OR OMISSIONS, AND THAT THERE HAS BEEN
A FIRM EFFORT TO FULLY COMPLY WITH THE STANDARDS.

*35 SUBSECTION (B) REQUIRES THAT THE ATTORNEY GENERAL PROMULGATE SUCH STANDARDS °NO
LATER THAN 180 DAYS AFTER THE DATE OF ENACTMENT OF THIS ACT. °* FURTHER, THE SECTION
REQUIRES THAT THE ATTORNEY GENERAL CONSULT WITH ‘STATE AND LOCAL AGENCIES AND PERSONS
AND ORGANIZATIONS HAVING A BACKGROUND AND EXPERTISE IN THE AREA OF CORRECTIONS® PRIOR
TO PROMULGATING SUCH STANDARDS. SUBSECTION (B) ALSO INDICATES FIVE (5) ELEMENTS IN THE
MINIMUM STANDARDS.

SUBSECTION (C) OF SECTION 5 REQUIRES THE ATTORNEY GENERAL TO DEVELOP A PROCEDURE FOR THE
PROMPT REVIEW OF GRIEVANCE RESOLUTION SYSTEMS AND CERTIFY AS ACCEPTABLE THOSE SYSTEMS
WHICH ARE IN SUBSTANTIAL COMPLIANCE WITH THE STANDARDS PROMULGATED PURSUANT TO THIS
SECTION. IT IS THE INTENT OF THE COMMITTEE THAT THE VARIOUS JURISDICTIONS WHICH ELECT TO
DO SO, SHALL SUBMIT TO THE ATTORNEY GENERAL DETAILED WRITTEN DESCRIPTIONS OF THE
PROPOSED GRIEVANCE RESOLUTION SYSTEM TOGETHER WITH SUCH SUPPORTING INFORMATION,
REGULATIONS, AND INMATE AND STAFF INSTRUCTION MATERIALS AS MAY BE REQUIRED BY THE
ATTORNEY GENERAL IN ORDER TO DETERMINE IF SUCH SYSTEM IS IN SUBSTANTIAL COMPLIANCE WITH
THE MINIMUM STANDARDS. SUCH DETERMINATIONS AND RESULTING CERTIFICATIONS SHALL BE MADE
IN WRITING.

THIS SUBSECTION ALSO PROVIDES THAT THE ATTORNEY GENERAL MAY SUSPEND OR WITHDRAW SUCH
CERTIFICATION AT ANY TIME IF HE HAS REASONABLE CAUSE TO BELIEVE THAT THE GRIEVANCE
PROCEDURE IS NO LONGER IN SUBSTANTIAL COMPLIANCE WITH THE MINIMUM STANDARDS. IT IS THE
INTENT OF THE COMMITTEE THAT THE ATTORNEY GENERAL PROMPTLY REVIEW SUCH MATERIAL OR
INFORMATION WHICH MAY COME TO HIS ATTENTION WHICH SUGGESTS THAT SUCH SUSPENSION OR
WITHDRAWAL IS IN ORDER, AND THAT, FROM TIME TO TIME, A REVIEW BE CONDUCTED TO INSURE
THAT NO UNWARRANTED CERTIFICATIONS ARE IN EFFECT.

SUBSECTION (D) WAS ADDED BY THE COMMITTEE TO STRESS THE VOLUNTARY ASPECT OF THE
DECISION BY A STATE OR LOCAL AGENCY TO ADOPT A GRIEVANCE PROCEDURE IN SUBSTANTIAL
COMPLIANCE WITH THE MODEL MINIMUM STANDARDS. THAT DECISION WILL ONLY AFFECT WHETHER
THE PRISONERS IN THAT FACILITY ARE REQUIRED TO EXHAUST THE PROCEDURE PRIOR TO FILING A
SECTION 1983 SUIT. IF A STATE OR LOCAL AGENCY DOES NOT SEEK TO ADOPT A GRIEVANCE **818
PROCEDURE IN ACCORDANCE WITH THE MODEL STANDARDS, THAT CHOICE WILL NOT BE CONSIDERED
EVIDENCE OF A ‘DEPRIVATION OF RIGHTS, PRIVILEGES, OR IMMUNITIES SECURED OR PROTECTED BY
THE CONSTITUTION.*

F. SECTION 6: ANNUAL REPORT TO CONGRESS

THE REQUIREMENT OF SECTION 6 THAT THE ATTORNEY GENERAL ANNUALLY REPORT TO CONGRESS
ON THE HISTORY, PROCEDURES, COSTS AND OTHER RELEVANT INFORMATION ABOUT ACTIONS
BROUGHT UNDER THIS ACT IS DESIGNED TO ENSURE THAT CONGRESS SHALL HAVE THE OPPORTUNITY
TO ASSESS PERIODICALLY THE EFFICACY AND IMPACT OF THE JUSTICE DEPARTMENT’S LITIGATION
PROGRAM. IN ADDITION, THE ATTORNEY GENERAL WILL BE EXPECTED TO REPORT ON THE PROGRESS
MADE IN EACH FEDERAL INSTITUTION TOWARD MEETING THE STANDARDS EXPECTED OF THE STATE
INSTITUTIONS AND HE WILL BE EXPECTED TO REPORT ON THE FINANCIAL, TECHNICAL AND OTHER
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ASSISTANCE WHICH HAS BEEN OFFERED TO THE STATES TO CORRECT THE CONDITIONS GIVING RISE TO
SUIT. EVEN IN THE ABSENCE OF STATUTORY AUTHORITY GRANTED BY THIS BILL, THE ATTORNEY
GENERAL TRADITIONALLY HAS INCLUDED IN HIS REPORT TO CONGRESS *36 INFORMATION DESCRIBING
THE ACTIVITIES OF THE DEPARTMENT IN INSTITUTIONAL LITIGATION. * SIMILAR REQUIREMENTS ARE
IMPOSED BY OTHER STATUTES.

G. SECTION 7: GAO REPORT ON EXISTING FEDERAL ASSISTANCE TO STATE INSTITUTIONS

THE COMMITTEE HAS REQUESTED THAT GAO PREPARE A REPORT LISTING ALL OF FINANCIAL,
TECHNICAL AND OTHER TYPES OF FEDERAL ASSISTANCE PROGRAMS WHICH ARE AVAILABLE TO
STATES FOR THE CORRECTION OF UNCONSTITUTIONAL CONDITIONS IN THEIR INSTITUTIONS. IT IS THE
FEELING OF THE COMMITTEE THAT SUCH A REPORT WOULD BE A USEFUL TOOL IN PROVIDING MUCH
NEEDED INFORMATION IN CONVENIENT FORM FOR THE STATES WHEN THEY ARE ATTEMPTING TO
IMPROVE CONDITIONS FOR THEIR INSTITUTIONALIZED CITIZENS AND THAT SUCH A REPORT SHOULD BE
COMPLETED EXPEDITIOUSLY.

H. SECTION 8: INSTITUTIONS DEFINED

THE DEFINITIONS OF INSTITUTIONS IN SECTION 8 ARE INTENDED TO ENCOMPASS ANY FACILITY WHERE
PERSONS RESIDING THEREIN ARE DEPENDENT FOR THEIR BASIC LIVING NEEDS ON THE SERVICES
PROVIDED BY SUCH FACILITY. SPECIFICALLY NOTED ARE FACILITIES HOUSING THE MENTALLY ILL,
RETARDED, DISABLED, CHRONICALLY ILL OR HANDICAPPED, AS WELL AS PRISONS, TRAINING SCHOOLS,
JAILS, AND OTHER PRETRIAL DETENTION FACILITIES. SPECIFICALLY EXCLUDED FROM THIS
LEGISLATION ARE SCHOOLS WHICH EXIST FOR THE SOLE PURPOSE OF PROVIDING EDUCATIONAL
PROGRAMS FOR STUDENTS WHO ARE NOT PHYSICALLY OR MENTALLY HANDICAPPED AND WHO DO
NOT REQUIRE SPECIAL SUPERVISION IN A RESIDENTIAL PROGRAM.

AS NOTED ABOVE, SECTION 1 REQUIRES THAT THE ATTORNEY GENERAL FIND THAT A STATE OR
POLITICAL SUBDIVISION, OR AN AGENT THEREOF, IS ENGAGED IN A PATTERN OR PRACTICE OF ILLEGAL
ACTIVITY. IN MOST CASES, THE INSTITUTIONS IN QUESTION WILL BE UNDER THE DIRECT CONTROL OF
STATE OR LOCAL GOVERNMENTS. HOWEVER, WHERE THE STATE CONTRACTS WITH PRIVATE FACILITIES
OR OTHERWISE ARRANGES FOR SUCH FACILITIES TO FULFILL FUNCTIONS TRADITIONALLY PERFORMED
BY THE STATES, THERE IS NO REASON TO EXCLUDE RESIDENTS **819 OF SUCH INSTITUTIONS FROM THE
PROTECTIONS OF THE CONSTITUTION AND THE COVERAGE OF THIS BILL. *

HOWEVER, IT IS THE INTENTION OF THE COMMITTEE THAT INSTITUTIONS COVERED BY THIS ACT
PARTAKE IN SOME SIGNIFICANT RESPECT OF THE QUALITIES OF A STATE OR PUBLIC INSTITUTION.
SUBSECTION 8(B) CLARIFIES THAT IT IS NOT THE INTENT OF THE COMMITTEE THAT LICENSURE PLUS
THE RECEIPT OF MONIES UNDER TITLE XVI, TITLE XVII OR TITLE XIX, IN AND OF ITSELF, BE
CONSIDERED SUFFICIENT TO PERMIT A PRIVATE INSTITUTION TO BE COVERED BY THIS ACT. IT IS ALSO
NOT THE INTENT OF THE COMMITTEE THAT AN INSTITUTION, WITHIN WHICH THERE ARE A DE MINIMUS
NUMBER OF INSTITUTIONALIZED PERSONS WHO RESIDE IN SUCH FACILITY AS A RESULT OF STATE
ACTION, SHALL BE COVERED BY THIS ACT.

I. SECTION 9: SENSE OF THE SENATE RESOLUTION ON FEDERAL FUNDING PROGRAMS

THE COMMITTEE AGREED TO INCLUDE A SENSE OF THE CONGRESS RESOLUTION WHICH EXPRESSES THE
DESIRE OF THE COMMITTEE THAT, WHERE POSSIBLE *37 AND WITHOUT REDIRECTING FUNDS FROM ONE
PROGRAM TO ANOTHER OR ONE STATE TO ANOTHER AND WITHOUT IN ANY WAY CREATING HARDSHIP
FOR CITIZENS IN AN INSTITUTION WHO MAY NOT BE AFFECTED BY EXISTING UNCONSTITUTIONAL
CONDITIONS IN ANOTHER PART OF THE INSTITUTION, APPROPRIATE PROGRAM FUNDS BE DIRECTED TO
CORRECT UNCONSTITUTIONAL CONDITIONS AS A PRIORITY BEFORE OTHER CORRECTIONS OR
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IMPROVEMENTS ARE MADE IN THE INSTITUTION. THE COMMITTEE UNDERSTANDS THAT THIS SECTION
IS IN NO WAY BINDING.

J. SECTION 10: STANDARDS OF CARE

THIS SECTION ENSURES THAT THIS LEGISLATION WILL NOT LEAD TO FEDERALLY PROMULGATED
STANDARDS OF CARE FOR INSTITUTIONS.

Xl1l. COST ESTIMATE

IN ACCORDANCE WITH SECTION 252(A) OF THE LEGISLATIVE REORGANIZATION ACT OF 1970 (PUBLIC
LAW 95-510), THE COMMITTEE ESTIMATES THAT THERE WILL BE NO APPRECIABLE INCREASE IN THE
EXISTING ADMINISTRATIVE COSTS OF THE JUSTICE DEPARTMENT IN ORDER TO ADMINISTER THIS ACT.

DEPARTMENT OF JUSTICE,
ASSISTANT ATTORNEY GENERAL,
LEGISLATIVE AFFAIRS,

WASHINGTON, D.C., NOVEMBER 13, 1979.

XII. REGULATORY IMPACT STATEMENT

HON. BIRCH BAYH,

CHAIRMAN, SUBCOMMITTEE ON THE CONSTITUTION, COMMITTEE ON THE JUDICIARY, U.S. SENATE,
WASHINGTON, D.C.

DEAR SENATOR BAYH: THIS IS IN RESPONSE TO YOUR REQUEST FOR THE DEPARTMENT OF JUSTICE’S
EVALUATION OF THE REGULATORY IMPACT OF S. 10, **820 CIVIL RIGHTS OF INSTITUTIONALIZED
PERSONS, AS IT WAS REPORTED BY THE SENATE JUDICIARY COMMITTEE ON NOVEMBER 2, 1979.

SECTION 5(B)(1) OF S. 10 REQUIRES THE ATTORNEY GENERAL TO PROMULGATE MINIMUM STANDARDS
FOR THE DEVELOPMENT AND IMPLEMENTATION OF GRIEVANCE RESOLUTION SYSTEMS FOR ADULTS
CONFINED IN PENAL INSTITUTIONS. SECTION 5(C) REQUIRES THAT HE DEVELOP A PROCEDURE TO
REVIEW ANY SUCH SYSTEMS THAT ARE VOLUNTARILY SUBMITTED BY STATES AND POLITICAL
SUBDIVISIONS AND CERTIFY THOSE THAT ARE IN COMPLIANCE WITH THE MINIMUM STANDARDS.
ALTHOUGH SECTION 5(B)(2) SPECIFIES CERTAIN STATUTORY MINIMUM FEATURES OF THE GRIEVANCE
RESOLUTION STANDARDS, WE ANTICIPATE THAT COMPLIANCE WITH SECTION 5 WILL REQUIRE A
MODEST AMOUNT OF REGULATORY DEVELOPMENT BY THIS DEPARTMENT.

IT IS IMPRACTICABLE TO ESTIMATE THE NUMBER OF PERSONS WHO WOULD BE REGULATED, THE
ECONOMIC IMPACT OF SUCH REGULATION OR THE AMOUNT OF ADDITIONAL PAPERWORK THAT WILL
RESULT FROM THE REGULATIONS. BECAUSE THE SUBMISSION OF GRIEVANCE RESOLUTION
PROCEDURES WILL BE VOLUNTARY ON THE PART OF STATES AND POLITICAL SUBDIVISIONS, WE HAVE
NO BASIS FOR PREDICTING WHICH ONES WILL CHOOSE TO MAKE SUCH SUBMISSIONS, AND THEREFORE
NO KNOWLEDGE OF THE NUMBER, SIZE, OR BUDGETARY FEATURES OF THE GOVERNMENTAL ENTITIES
THAT WILL BE AFFECTED BY THE SECTION 5 PROCEDURES.

*38 WE ANTICIPATE NO IMPACT ON THE PERSONAL PRIVACY OF THE INDIVIDUALS AFFECTED.
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WE DO NOT EXPECT THE ENACTMENT OF S. 10 TO HAVE ANY REGULATORY IMPACT BEYOND THAT
NECESSITATED BY SECTION 5.

SINCERELY YOURS,
ALAN A. PARKER,
ASSISTANT ATTORNEY GENERAL,

OFFICE OF LEGISLATIVE AFFAIRS.

*39 APPENDIX

(EXHIBIT A)

U.S. DEPARTMENT OF JUSTICE,
WASHINGTON, D.C., JULY 28, 1977.
HON. BIRCH BAYH,

CHAIRMAN, SUBCOMMITTEE ON THE CONSTITUTION, COMMITTEE ON THE JUDICIARY, U.S. SENATE,
WASHINGTON, D.C.

DEAR CHAIRMAN BAYH: DURING MY TESTIMONY BEFORE THE SUBCOMMITTEE ON JUNE 17, 1977,
CONCERNING S. 1393, | WAS ASKED WHAT GUIDELINES MIGHT BE FOLLOWED BY THE ATTORNEY
GENERAL IN OUR LITIGATION PROGRAM CONCERNING THE CONSTITUTIONAL RIGHTS OF
INSTITUTIONALIZED PERSONS IN DETERMINING WHETHER TO INSTITUTE A SUIT AND, IF SO, WHAT
RELIEF MIGHT BE OBTAINED.

1. STANDARDS FOR FILING SUITS

AS | STATED IN MY TESTIMONY, THE PARTICIPATION BY THE UNITED STATES IN SUITS SUCH AS
CONTEMPLATED BY S. 1393 HAS BEEN LARGELY AT THE INVITATION OF COURTS TO APPEAR AS AMICUS
CURIAE OR THROUGH INTERVENTION IN PENDING LITIGATION INSTITUTED BY PRIVATE INDIVIDUALS.
HOWEVER, THE **821 DEPARTMENT HAS INITIATED A SMALL NUMBER OF SUITS WHERE NO PRIVATE
ACTION WAS PENDING, BASED UPON THE THEORY THAT THE ATTORNEY GENERAL HAS INHERENT
AUTHORITY TO BRING SUIT TO PROTECT THE INTERESTS OF THE UNITED STATES, A THEORY WHICH HAS
LONG BEEN ACCEPTED BY THE COURTS IN OTHER CONTEXTS. WE HAVE DETERMINED THAT THE
INTERESTS OF THE UNITED STATES REQUIRED THE INITIATION OF A SUIT WHERE THE FOLLOWING
FACTORS ARE PRESENT:

1. A SIGNIFICANT NUMBER OF INDIVIDUALS ARE BEING SUBJECTED TO DEPRIVATIONS OF RIGHTS
SECURED TO THEM BY THE FEDERAL CONSTITUTION OR FEDERAL STATUTES;

2. SUCH DEPRIVATIONS ARE PURSUANT TO BROADLY APPLICABLE POLICIES, PROCEDURES OR
PRACTICES;

3. SUCH DEPRIVATIONS ARE OF AN EXTREMELY SERIOUS NATURE, SO AS TO INCLUDE, BUT NOT BE
LIMITED TO, AT LEAST ONE OF THE FOLLOWING:

(A) INDIVIDUALS ARE CONFINED UNDER CONDITIONS WHICH AMOUNT TO ‘CRUEL AND UNUSUAL
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PUNISHMENT,* WITHIN THE MEANING OF THE 8TH AMENDMENT,

(B) INDIVIDUALS ARE SUBJECTED TO CONFINEMENT OR TO OTHER SEVERE RESTRICTIONS OF LIBERTY
WITHOUT LAWFUL JUSTIFICATION, E.G., FAILURE TO PROVIDE TREATMENT TO PERSONS COMMITTED
FOR THE PURPOSE OF BEING TREATED,

(C) INDIVIDUALS ARE DENIED BASIC FREEDOMS, E.G., FREEDOM OF SPEECH, FREEDOM OF RELIGION,
FREEDOM TO PETITION THE GOVERNMENT (INCLUDING REASONABLE ACCESS TO THE COURTS); AND

4. THERE IS NO REALISTIC PROSPECT OF AN EFFECTIVE, TIMELY REMEDY WITHOUT THE INVOLVEMENT
OF THE UNITED STATES.

*40 WE WOULD EXPECT TO FOLLOW SIMILAR GUIDELINES IF A BILL SUCH AS S. 1393 BECOMES LAW. | DO
NOT BELIEVE THAT IT IS NECESSARY TO INCORPORATE SUCH GUIDELINES IN THE LEGISLATION ITSELF.
AS | STATED IN MY TESTIMONY, THE ATTORNEY GENERAL HAS HAD ‘PATTERN OR PRACTICE®
AUTHORITY FOR SOME TIME IN OTHER AREAS OF CIVIL RIGHTS ENFORCEMENT AND THE DEPARTMENT
OF JUSTICE HAS THEREFORE HAD EXTENSIVE EXPERIENCE IN OPERATING UNDER THAT STANDARD. |
BELIEVE THAT THE GUIDELINES WHICH | HAVE OUTLINED WOULD MEET THE ‘PATTERN OR PRACTICE *
STANDARD. THE SUBCOMMITTEE COULD, HOWEVER, INCLUDE IN ITS REPORT ON THE BILL LANGUAGE
INDICATING ITS UNDERSTANDING OF THIS TERM.

2. RELIEF

DURING MY TESTIMONY, CONCERN WAS EXPRESSED ABOUT THE SCOPE OF THE LANGUAGE OF SECTION
1 OF S. 1393 WHICH AUTHORIZES THE ATTORNEY GENERAL TO INSTITUTE A CIVIL ACTION FOR SUCH
RELIEF AS HE DEEMS NECESSARY TO INSURE THE FULL ENJOYMENT OF ANY RIGHTS, PRIVILEGES, OR
IMMUNITIES SECURED BY THE CONSTITUTION OR LAWS OF THE UNITED STATES BY PERSONS CONFINED
IN AN INSTITUTION. THIS LANGUAGE IS QUITE SIMILAR TO THAT OF MANY OTHER CIVIL RIGHTS
STATUTES WHICH AUTHORIZE CIVIL ACTIONS BY THE ATTORNEY GENERAL, E.G., 42 U.S.C. 2000A-5
(DISCRIMINATION IN PUBLIC ACCOMMODATIONS); 42 U.S.C. 2000B (DISCRIMINATION IN PUBLIC
FACILITIES); 42 U.S.C. 2000C-6 (DESEGREGATION OF PUBLIC EDUCATION); 42 U.S.C. 2000E-6
(DISCRIMINATION IN EMPLOYMENT); AND 42 U.S.C. 3613 (FAIR HOUSING). THIS LANGUAGE WOULD,
THEREFORE, HAVE ESTABLISHED MEANING AND ITS USE WOULD SERVE TO INSURE THAT, IN AN
APPROPRIATE CASE, THE ATTORNEY GENERAL WOULD NOT BE LIMITED IN HIS AUTHORITY TO SEEK
FULL RELIEF FOR ANY VIOLATION WHICH IS WITHIN THE TERMS OF THE STATUTE.

**822 IT IS, OF COURSE, THE COURT IN WHICH SUIT IS BROUGHT WHICH WOULD DETERMINE THE
EXTENT OF RELIEF WHICH WOULD BE GRANTED TO REMEDY A VIOLATION OF CONSTITUTIONAL OR
STATUTORY RIGHTS. THUS, ALTHOUGH THE LANGUAGE OF S. 1393 GIVES AUTHORITY TO THE
ATTORNEY GENERAL TO SEEK SUCH RELIEF AS HE DEEMS NECESSARY, THE COURTS, UNDER GENERAL
EQUITABLE PRINCIPLES, WOULD BE REQUIRED TO FIT THE REMEDY TO THE VIOLATION WHICH IS
PROVED. FOR EXAMPLE, IN RECENT DECISIONS INVOLVING CONDITIONS IN PRISONS, COURTS HAVE
ORDERED RELIEF WHICH CORRECTED UNCONSTITUTIONAL LACK OF MEDICAL CARE, REQUIRED
INTERNAL DUE PROCESS FOR IMPOSITION OF DISCIPLINARY MEASURES AND PLACED POPULATION
CEILINGS ON INSTITUTIONS WHICH WERE SO OVERCROWDED AS TO AMOUNT TO CRUEL AND UNUSUAL
PUNISHMENT. WHERE CONDITIONS EXIST WHICH VIOLATE THE CONSTITUTION, AN INJUNCTIVE ORDER
MUST BE ENTERED WHICH WOULD CAUSE THE CONDITIONS TO BE BROUGHT WITHIN CONSTITUTIONAL
LIMITS.

THE CONSTITUTIONAL STANDARDS AS INTERPRETED BY THE COURTS ARE, OF COURSE, THE MEASURE
OF VIOLATIONS OF CONSTITUTIONAL RIGHTS. FREQUENTLY, HOWEVER, THE TRIAL COURTS HAVE BEEN
GUIDED IN DETERMINING WHAT CONSTITUTES UNCONSTITUTIONAL CONDITIONS BY EVIDENCE OF
ACCEPTABLE NORMS FOR INSTITUTIONS PUBLISHED IN THE FORM OF ‘STANDARDS.© THE EXPERT
WITNESSES WHO HAVE TESTIFIED IN OUR LITIGATION CONCERNING CORRECTIONAL FACILITIES HAVE
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REFERRED PRIMARILY TO THE FOLLOWING PUBLISHED STANDARDS AS MEASURES OF THE MINIMUM
CONDITIONS WHICH SHOULD EXIST IN THOSE INSTITUTIONS: THE AMERICAN PUBLIC HEALTH
ASSOCIATION’S STANDARDS FOR HEALTH SERVICES IN CORRECTIONAL INSTITUTIONS (1979), THE
AMERICAN MEDICAL ASSOCIATION’S STANDARDS FOR THE ACCREDITATION OF MEDICAL CARE AND
HEALTH SERVICES IN PRISONS AND JAILS (1977), AND *41 THE AMERICAN CORRECTIONAL
ASSOCIATION’S MANUAL OF CORRECTIONAL STANDARDS (1973).

IN THE AREA OF NON-CORRECTIONAL INSTITUTIONS, THE DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE, WHICH GRANTS SUBSTANTIAL FINANCIAL ASSISTANCE TO SUCH INSTITUTIONS, HAS
PRESCRIBED, PURSUANT TO THE AUTHORITY CONFERRED IN 42 U.S.C. 1302, ‘STANDARDS FOR
INTERMEDIATE CARE FACILITIES, 45 C.F.R. 249.13. THOSE °‘STANDARDS® ARE A USEFUL AND
FREQUENTLY APPLICABLE MEASURE OF MINIMAL REQUIREMENTS FOR FACILITIES IN WHICH
MENTALLY RETARDED, MENTALLY ILL, AND AGED PERSONS ARE CONFINED.

THANK YOU FOR THE OPPORTUNITY OF APPEARING BEFORE YOUR SUBCOMMITTEE. IF | CAN BE OF
FURTHER ASSISTANCE, PLEASE FEEL FREE TO CONTACT ME.

SINCERELY,
DREW S. DAYS I,
ASSISTANT ATTORNEY GENERAL,

CIVIL RIGHTS DIVISION.

(EXHIBIT B)

THE LIBRARY OF CONGRESS,

CONGRESSIONAL RESEARCH SERVICE,

WASHINGTON, D.C., JUNE 29, 1977.

TO: SENATE SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS (ATTENTION: NORA MANELLA).
FROM: AMERICAN LAW DIVISION.

SUBJECT: AUTHORITY OF THE ATTORNEY GENERAL TO INTERVENE IN OR INITIATE ACTION TO REDRESS
DEPRIVATIONS OF CONSTITUTIONAL AND FEDERAL STATUTORY RIGHTS.

**823 PURSUANT TO YOUR REQUEST FOR A LIST OF STATUTES GIVING THE ATTORNEY GENERAL THE
AUTHORITY TO INITIATE ACTIONS TO REDRESS DEPRIVATIONS OF CONSTITUTIONAL AND FEDERAL
STATUTORY RIGHTS, WE HAVE PREPARED THE ATTACHED LIST.

AS WE DISCUSSED, YOUR CONCERN ARISES FROM LANGUAGE IN S. 1393 WHICH GIVES THE ATTORNEY
GENERAL AUTHORITY TO REDRESS CONSTITUTIONAL OR STATUTORY DEPRIVATIONS ‘PURSUANT TO A
PATTERN OR PRACTICE OF RESISTANCE TO THE FULL ENJOYMENT OF SUCH RIGHTS, PRIVILEGES, OR
IMMUNITIES * * * . SIMILAR LEGISLATION HAS BEEN INTRODUCED IN THE HOUSE. (H.R. 2439, H.R. 5791.)
HEARINGS HAVE BEEN HELD CONCERNING H.R. 2439 AND WE HAVE ENCLOSED FOR YOUR REFERENCE
THE STATEMENT OF MR. DREW S. DAYS I, ASSISTANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION,
DEPARTMENT OF JUSTICE.

CURRENTLY, THE ATTORNEY GENERAL IS ENTRUSTED WITH SIMILAR ‘PATTERN OR PRACTICE®
AUTHORITY UNDER TITLE VI OF THE CIVIL RIGHTS ACT OF 1960 (VOTING), TITLES Il AND VII OF THE
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CIVIL RIGHTS ACT OF 1964 (PUBLIC ACCOMMODATIONS AND EMPLOYMENT, TITLE VII OF THE CIVIL
RIGHTS ACT OF 1968 (HOUSING), SEC. 518(C)(3) OF THE CRIME CONTROL ACT OF 1973, AND SEC. 122(C) OF
THE STATE AND LOCAL FISCAL ASSISTANCE ACT OF 1972 (DISCRIMINATION IN PROGRAMS RECEIVING
FEDERAL ASSISTANCE).

SOME OF THESE STATUTES GIVE THE ATTORNEY GENERAL AUTHORITY TO BOTH INITIATE SUIT AND
INTERVENE IN A PRIVATE ACTION. SOME ALSO REQUIRE A ‘PATTERN OR PRACTICE® OF VIOLATIONS,
MEANING A REPEATED ROUTINE DENIAL OF RIGHTS, RATHER THAN AN ISOLATED INSTANCE. U.S. V.
IRONWORKERS LOCAL 86, 443 F.2D 544 (9TH CIR.), CERT. DENIED, 404 U.S. 984 (1971) (EMPLOYMENT).
OTHERS, HOWEVER, REQUIRE ONLY THAT THERE EXIST REASONABLE *42 GROUNDS FOR BELIEF THAT A
PERSON’S FEDERALLY PROTECTED RIGHTS HAVE BEEN OR ARE ABOUT TO BE VIOLATED IN ORDER FOR
THE ATTORNEY GENERAL TO TAKE LEGAL ACTION.

IT IS WELL SETTLED THAT CONGRESS DOES HAVE THE POWER UNDER SECTION 5 OF THE 14TH
AMENDMENT, TO ENTRUST ENFORCEMENT OF CONSTITUTIONAL AND FEDERAL STATUTORY RIGHTS TO
THE ATTORNEY GENERAL. THE AUTHORITY OF THE ATTORNEY GENERAL UNDER THE CIVIL RIGHTS
ACT OF 1960 WAS EXPLICITLY UPHELD IN UNITED STATES V. MISSISSIPPI, 380 U.S. 128 ¢ (1965). THE
COURT’S HOLDING WAS PREMISED ON THE CONGRESSIONAL POWER UNDER SECTION 5 OF THE 15TH
AMENDMENT TO PROTECT THE FEDERALLY GUARANTEED RIGHT TO VOTE:

SECTION 1971(42 U.S.C. 1971) WAS PASSED BY CONGRESS UNDER THE AUTHORITY OF THE FIFTEENTH
AMENDMENT TO ENFORCE THE AMENDMENT’S GUARANTEE, WHICH PROTECTS AGAINST ANY
DISCRIMINATION BY A STATE, ITS LAWS, ITS CUSTOMS, OR ITS OFFICIALS IN ANY WAY. WE REJECT THE
ARGUMENT THAT THE ATTORNEY GENERAL WAS WITHOUT POWER TO INSTITUTE THESE PROCEEDINGS
IN ORDER TO PROTECT THE FEDERALLY GUARANTEED RIGHT TO VOTE WITHOUT DISCRIMINATION ON
ACCOUNT OF COLOR.

THE SAME REASONING CERTAINLY APPLIES TO PROTECTION OF THE GUARANTEES OF THE 14TH
AMENDMENT. WE ARE UNAWARE OF ANY CONSTITUTIONAL CHALLENGES TO THE GRANT OF
AUTHORITY TO THE ATTORNEY GENERAL TO ENFORCE AND PROTECT THOSE FEDERAL RIGHTS.

**824 WE HOPE THE ENCLOSED LIST WILL BE USEFUL TO YOU. SHOULD YOU NEED ADDITIONAL
INFORMATION, PLEASE FEEL FREE TO CALL ON US.

DONNA C. PARRATT,

LEGISLATIVE ATTORNEY.

(EXHIBIT C)
CONGRESSIONAL BUDGET OFFICE,
U.S. CONGRESS,
WASHINGTON, D.C., NOVEMBER 15, 1979.
HON. EDWARD M. KENNEDY,
CHAIRMAN, COMMITTEE ON THE JUDICIARY,
U.S. SENATE, WASHINGTON, D.C.

DEAR MR. CHAIRMAN: PURSUANT TO SECTION 403 OF THE CONGRESSIONAL BUDGET ACT, THE
CONGRESSIONAL BUDGET OFFICE HAS REVIEWED S. 10, A BILL TO AUTHORIZE ACTIONS FOR REDRESS IN


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971110669&pubNum=350&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971110669&pubNum=350&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971201485&pubNum=780&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965125033&pubNum=780&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1971&originatingDoc=I52963B0063E811D9B7CECED691859821&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

S. REP. 96-416, S. REP. 96-416 (1979)

CASES INVOLVING DEPRIVATIONS OF RIGHTS OF INSTITUTIONALIZED PERSONS SECURED OR
PROTECTED BY THE CONSTITUTION OR LAWS OF THE UNITED STATES, AS ORDERED REPORTED BY THE
SENATE COMMITTEE ON THE JUDICIARY, NOVEMBER 5, 1979.

THE ONLY SIGNIFICANT COSTS DIRECTLY ATTRIBUTABLE TO THIS BILL WILL RESULT FROM
ADDITIONAL STAFFING REQUIREMENTS AT THE DEPARTMENT OF JUSTICE TO DEVELOP MINIMUM
STANDARDS FOR GRIEVANCE RESOLUTION WITHIN INSTITUTIONS COVERED BY THE BILL. THESE SAME
POSITIONS WOULD ALSO BE USED TO DEVELOP A PROCEDURE FOR PROMPT REVIEW AND
CERTIFICATION OF SYSTEMS FOR RESOLUTION OF GRIEVANCES, TO COMPILE STATISTICS, AND TO
WRITE A SECTION OF THE ATTORNEY GENERAL’S REPORT TO CONGRESS. IT IS ESTIMATED THAT THESE
TASKS WILL REQUIRE TWO ADDITIONAL ATTORNEYS AND ONE ADDITIONAL CLERICAL POSITION, AT A
COST OF ABOUT $54,000 IN FISCAL YEAR 1980. BASED ON CBO PROJECTIONS OF FEDERAL PAYRAISES,
THIS COST IS ESTIMATED TO INCREASE TO *43 $90,000 IN FISCAL YEAR 1981, $98,000 IN FISCAL YEAR 1982,
$106,000 IN FISCAL YEAR 1983, AND $114,000 IN FISCAL YEAR 1984.

SHOULD THE COMMITTEE SO DESIRE, WE WOULD BE PLEASED TO PROVIDE FURTHER DETAILS ON THIS
ESTIMATE.

SINCERELY,
ROBERT D. REISCHAUER,

(FOR ALICE M. RIVLIN, DIRECTOR).

(EXHIBIT D)

A BRIEF DESCRIPTION OF AND VOTES FOR AMENDMENTS WHICH FAILED IN THE FULL COMMITTEE

1. AN AMENDMENT TO REQUIRE THE JOINING OF ALL CASES PENDING IN FEDERAL COURT OR WHICH
MAY AT SOME FUTURE DATE BE FILED IN FEDERAL COURT AGAINST THE INSTITUTIONS) WHICH ARE
THE SUBJECT OF SUIT BY THE JUSTICE DEPARTMENT TO THE JUSTICE DEPARTMENT SUIT. FAILED 11 TO
4.

2. AN AMENDMENT TO REQUIRE THE COURT TO ORDER ONLY SUCH RELIEF AS IS INDICATED IN THE
ATTORNEY GENERAL’S CERTIFICATION AT THE TIME OF THE FILING OF A MOTION. FAILED 9 TO 6.

3. AN AMENDMENT TO REQUIRE THAT COMPLIANCE ACTIONS BE FILED BY APPROPRIATE AGENCIES
BEFORE ANY ACTION IS COMMENCED OR INTERVENTION **825 IS SOUGHT, AND TO REQUIRE THAT SUCH
COMPLIANCE ACTIONS BE EXHAUSTED UNLESS THE ATTORNEY GENERAL CERTIFIES THAT
EXHAUSTION WOULD BE INAPPROPRIATE. FAILED 11 TO 4.

4. AN AMENDMENT ENJOINING THE ATTORNEY GENERAL FROM FILING ANY ACTIONS WHICH WOULD
CHALLENGE THE VALIDITY OF ANY STATE LAW OR STATE COURT DECISION RELATING TO THE
PROCEDURES OR THE STANDARDS FOR CONFINEMENT IN AN INSTITUTION. FAILED 11 TO 4.

5. AN AMENDMENT WHICH WOULD REQUIRE THE ATTORNEY GENERAL TO LIST IN THE CERTIFICATION
ALL VIOLATIONS OF FEDERAL STATUTES OR REGULATIONS PURSUANT TO WHICH THE INSTITUTION
RECEIVES FEDERAL FUNDS WHETHER OR NOT SUCH VIOLATIONS RELATE TO THE REASONS FOR
BRINGING SUIT AND WHICH WOULD REQUIRE CERTAIN OTHER INFORMATION IN SUCH CERTIFICATION.
FAILED 11 TO 4.

6. AN AMENDMENT TO CHANGE THE CERTIFICATION IN INTERVENTION TO MORE CLOSELY CONFORM
WITH ALL OF THE REQUIREMENTS FOR THE CERTIFICATION IN INITIATION. FAILED 11 TO 4.
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7. AN AMENDMENT TO DELETE JAILS AND CORRECTIONAL FACILITIES FROM THE COVERAGE OF S. 10.
FAILED 11 TO 4.

8. AN AMENDMENT TO MAKE THE CERTIFICATION BY THE ATTORNEY GENERAL JURISDICTIONAL.
FAILED 10 TO 5.

9. AN AMENDMENT TO REQUIRE THAT INFORMATION WHICH WOULD BE CONTAINED IN THE ATTORNEY
GENERAL’S CERTIFICATION BE ESTABLISHED BY ‘CLEAR AND CONVINCING EVIDENCE® BEFORE THE
FILING OF A MOTION. FAILED 11 TO 4.

10. AN AMENDMENT WHICH WOULD REQUIRE THAT THE CERTIFICATION IN INTERVENTION MORE
CLOSELY CONFORM WITH THE CERTIFICATION IN INITIATION AT THE DISCRETION OF THE COURT.
FAILED 11 TO 3 WITH ONE ABSTENTION.

*44 XV. MINORITY VIEWS OF SENATORS THURMOND, LAXALT, COCHRAN AND SIMPSON

WE STRONGLY OPPOSE THIS BILL. S. 10 WOULD GRANT THE ATTORNEY GENERAL THE STANDING TO
INITIATE SUITS ON BEHALF OF PERSONS IN THE STATE INSTITUTIONS. UNDER PRESENT LAW, ALL
PERSONS IN THESE INSTITUTIONS CAN SEEK JUDICIAL RELIEF FROM UNCONSTITUTIONAL CONDITIONS
IN PRIVATE CIVIL ACTIONS, AND THE ATTORNEY GENERAL CAN INTERVENE TO ASSIST. IN FACT, ALL OF
THE DECISIONS, CITED BY THE SUPPORTERS OF THIS BILL AS DOING MUCH TO CORRECT INSTITUTIONAL
CONDITIONS, WERE INITIATED WITHOUT THE JUSTICE DEPARTMENT. THIS BILL CREATES NO NEW
RIGHTS FOR INSTITUTIONALIZED PERSONS, BUT MERELY INCREASES THE POWER OF THE JUSTICE
DEPARTMENT.

WHILE THERE ARE MANY REASONS TO OPPOSE S. 10, OUR PRIMARY OPPOSITION IS BASED ON THREE
FACTORS:

1. THE BASIC PREMISES UNDERLYING THIS BILL ARE WRONG.
2. ACTION BY THE JUSTICE DEPARTMENT UNDER PRESENT LAW HAS BEEN EXCESSIVELY INTRUSIVE.

3. THE NEGATIVE IMPACT OF S. 10 MAKES IT UNACCEPTABLE.

I. THE BASIC PREMISES OF THE BILL ARE INCORRECT

S. 10 IS BASED ON TWO ASSUMPTIONS: (1) THAT STATES ARE UNWILLING AND INCAPABLE OF
PROTECTING THEIR INSTITUTIONALIZED CITIZENS AND (2) THAT THE ATTORNEY GENERAL IS IN THE
BEST POSITION TO PROTECT THESE CITIZENS. BOTH ASSUMPTIONS ARE INCORRECT.

*1975 **826 AS TO THE FIRST ASSUMPTION, THE RATHER BOLD ASSERTION THAT STATE OFFICIALS ARE
INCAPABLE AND UNWILLING % IS HEARTILY ENDORSED BY THE SUPPORTERS OF THIS BILL. THE
COMMITTEE REPORT ON S. 10 CONCLUDES:

(REPORTED INFORMATION DOCUMENTS) THE NEED FOR ACTIVE FEDERAL INVOLVEMENT WHICH IS
ESPECIALLY CRUCIAL IN LIGHT OF THE DEMONSTRATED INABILITY OF STATE AND LOCAL
GOVERNMENTS TO INSURE ADEQUATE PROTECTION OF THEIR INSTITUTIONALIZED CITIZENS. * NOT
ONLY IS THIS STATEMENT DIRECTLY CONTRADICTED BY VARIOUS OFFICIALS WHO TESTIFIED TO THE
GREAT STRIDES BEING MADE BY THE STATES IN THE AREA OF INSTITUTIONALIZED TREATMENT, * BUT
IT IS A PATENT EXAMPLE OF THE ARROGANCE WHICH HAS ALL TOO OFTEN BEEN REFLECTED IN THE
ACTIONS OF THE JUSTICE DEPARTMENT IN THIS AREA. AT A TIME WHEN MOST AMERICANS FEEL THAT
THE FEDERAL BUREAUCRACY IS ALREADY TOO POWERFUL, IT IS DIFFICULT TO BELIEVE THAT THE
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CONGRESS WOULD INCREASE THE POWER OF ONE OF THE *45 MOST CRITICIZED BUREAUCRACIES, THE
JUSTICE DEPARTMENT, TO INTERFERE WITH STATE EFFORTS IN THIS AREA.

THE SECOND ASSUMPTION UNDERLYING THIS BILL-- THAT THE ATTORNEY GENERAL SHOULD SERVE AS
THE BUREAUCRATIC WATCHDOG OVER STATE INSTITUTIONS-- IS ALSO UNWARRANTED. CURRENTLY,
FEDERAL CORRECTIONAL INSTITUTIONS ARE UNDER THE CONTROL OF THE ATTORNEY GENERAL. YET
THERE ARE PROBLEM CONDITIONS IN THESE VERY FEDERAL INSTITUTIONS. ® BEFORE CONGRESS
GRANTS THE JUSTICE DEPARTMENT THIS NEW POWER OVER STATE INSTITUTIONS, IT WOULD BE A
GOOD IDEA TO HAVE THE ATTORNEY GENERAL PROVE THAT HE ADEQUATELY HANDLES HIS CURRENT
RESPONSIBILITIES.

2. ACTION BY THE JUSTICE DEPARTMENT UNDER PRESENT LAW HAS BEEN EXCESSIVELY INTRUSIVE

WHILE THE SUPPORTERS OF S. 10 PORTRAY THE RECORD OF THE JUSTICE DEPARTMENT ACTION IN THIS
AREA AS TOTALLY EFFECTIVE, THAT IS NEITHER THE TRUTH OR THE FULL STORY. OUR COMMITTEE
WAS IN A UNIQUE SITUATION DURING HEARINGS ON THIS BILL. TWO OF OUR COLLEAGUES, WHO HAVE
EXPERIENCED THE JUSTICE DEPARTMENT’S APPROACH, TESTIFIED. SENATOR DANFORTH, WHO SERVED
AS ATTORNEY GENERAL FOR THE STATE OF MISSOURI, AND SENATOR EXON, A FORMER GOVERNOR OF
THE STATE OF NEBRASKA, RECOUNTED THEIR EXPERIENCES FOR THE COMMITTEE. BOTH SENATORS
WERE HIGHLY CRITICAL OF THE TACTICS AND ATTITUDE OF THE JUSTICE DEPARTMENT. IN SENATOR
DANFORTH’S WORDS, TACTICS INCLUDED ‘DECEPTION, CIRCUMVENTION OF (STATE OFFICIALS), LACK
OF CANDOR, LUDICROUS DEMANDS FOR DETAILED INFORMATION AND THE THREATENED DISPATCH OF
TEAMS OF FBI AGENTS INTO OUR STATE ... ¥

PERHAPS THE BEST DOCUMENTED EXAMPLE OF UNACCEPTABLE CONDUCT BY THE JUSTICE
DEPARTMENT OCCURRED IN THE STATE OF SOUTH CAROLINA. AS BACKGROUND, IT IS NECESSARY TO
COMMENT ON THE TREMENDOUS ACHIEVEMENTS **827 IN THE AREA OF MENTAL HEALTH WHICH HAVE
BEEN ACCOMPLISHED BY SOUTH CAROLINA. FOR AN OBJECTIVE EVALUATION OF SOUTH CAROLINA’S
COMMITMENT TO ITS INSTITUTIONALIZED CITIZENS, WE SIMPLY QUOTE FROM JUDGE FRANK JOHNSON,
ONE OF THE UNIVERSALLY-ACKNOWLEDGED LEADERS IN THE AREA OF THE RIGHTS OF
INSTITUTIONALIZED PERSONS. ¢

THIS STATE HAS TAKEN SERIOUSLY ITS CONSTITUTIONAL OBLIGATIONS TO THE MENTALLY ILL. WHEN
IN THE LATE SIXTIES AND EARLY SEVENTIES THE PLIGHT OF THOSE IN OUR MENTAL INSTITUTIONS WAS
BROUGHT TO THE NATIONAL ATTENTION, SOUTH CAROLINA DID NOT TURN ITS BACK, AS DID SO MANY
OTHERS. A ‘NEW DIRECTION® WAS PLOTTED. BOLD AND INNOVATIVE PROGRAMS WERE DEVELOPED. A
FINANCIAL COMMITMENT WAS MADE ON THE PART OF STATE GOVERNMENT TO INSURE THAT THESE
PROGRAMS COULD BECOME A REALITY.

TODAY WE ARE ASSEMBLED TO CELEBRATE THE FRUITS OF THIS COURAGEOUS AND HUMAN EFFORT --
THE OPENING OF THE G. WERBER BRYAN PSYCHIATRIC HOSPITAL. THIS HOSPITAL TRULY IS AS
COMMISSIONER HALL HAS REMARKED, A BRICK AND MORTAR DEFINITION OF THE PRINCIPLES OF
WYATT V. STICKNEY. WITH THE CONCERN WHICH YOU IN SOUTH CAROLINA HAVE DEMONSTRATED FOR
THE *46 PROBLEMS OF THE MENTALLY ILL, AND FOR THE GREAT ACHIEVEMENT WHICH THE G. WERBER
BRYAN PSYCHIATRIC HOSPITAL REPRESENTS, | APPLAUD YOU. *

YET DESPITE THE FORWARD-LOOKING ATTITUDE AND COMMITMENT OF THE STATE OF SOUTH
CAROLINA, THE JUSTICE DEPARTMENT DECIDED TO INVOLVE ITSELF IN SOUTH CAROLINA
INSTITUTIONS. THE JUSTICE DEPARTMENT DID THIS IN 1974 BY INTERVENING IN A SUIT FILED BY
SEVERAL PATIENTS AT THE STATE HOSPITAL. WITH FULL KNOWLEDGE THAT THE STATE INSTITUTION
WAS REPRESENTED BY THE STATE ATTORNEY GENERAL’S OFFICE, THE JUSTICE DEPARTMENT,
WITHOUT NOTICE TO THE STATE DEPARTMENT OF MENTAL HEALTH OR TO THE STATE ATTORNEY
GENERAL, SENT THE FBI DIRECTLY TO THE STATE HOSPITAL WITH A DEMAND FOR ACCESS TO ALL
PATIENT RECORDS. WHEN THE COURT WAS NOTIFIED OF THIS ACTION, FEDERAL JUDGE ROBERT
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HEMPHILL STATED:

THIS ACTION WAS TAKEN WITHOUT NOTICE TO DEFENDANTS’ ATTORNEYS AND THIS COURT HASTENS
TO CONDEMN SUCH CONDUCT BY THE DEPARTMENT OF JUSTICE AS HIGHLY IMPROPER AND PATENTLY
UNETHICAL. w°

HOWEVER, THE STORY DOES NOT END HERE. FOR FOUR YEARS, THE JUSTICE DEPARTMENT SUBJECTED
THE STATE OF SOUTH CAROLINA TO TREMENDOUS EXPENSE, HARASSMENT, AND INTIMIDATION.
INCLUDING THE $56,000 SPENT JUST TO ANSWER THE FIRST SET OF INTERROGATORIES FROM THE
JUSTICE DEPARTMENT, THE TOTAL LEGAL COSTS OF THE STATE EXCEEDED $100,000. WHILE THESE
EXPENSES WERE CERTAINLY DETRIMENTAL TO THE STATE, THE FULL REAL COSTS WERE MUCH MORE
DEVASTATING. AN EXCHANGE BETWEEN DR. WILLIAM S. HALL AND SENATOR BIRCH BAYH
EMPHASIZED THE REAL COST OF THIS EXPERIENCE.

DR. HALL. . . . DURING THIS PERIOD OF TIME IN WHICH THE JUSTICE DEPARTMENT WAS INVOLVED IN
LITIGATION, THE MORALE OF **828 OUR EMPLOYEES WAS AT AN ALL-TIME LOW. SOME KEY EMPLOYEES
LEFT, AND OUR RECRUITING EFFORTS FOR NEW AND QUALIFIED PROFESSIONALS WERE SERIOUSLY
COMPROMISED. IT IS A VERY UNCOMFORTABLE FEELING TO BE UNDER ATTACK OF YOUR OWN
GOVERNMENT WHEN YOU ARE TRYING TO DO A JOB, AND TO FEEL THE POWER AND PRESSURE OF THE
JUSTICE DEPARTMENT AND THE FEDERAL BUREAU OF INVESTIGATION. THE FACT THAT AN FBI
EMPLOYEE KNOCKS ON THE DOOR OF ONE OF OUR EMPLOYEES, THAT IS INTIMIDATING. AS FOR THE
REACTION OF THAT INDIVIDUAL EMPLOYEE IS CONCERNED, HE CONSIDERS IT INTIMIDATION.

SENATOR BAYH. IT IS IMTIMIDATING TO ME. IT IS SORT OF LIKE THE IRS. I MAY BE A U.S. SENATOR, BUT
WHEN THE FBI KNOCKS ON THE DOOR, | AM CONCERNED.

DR. HALL. WE ARE IN 100 PERCENT ACCORD WITH THAT. THEIR RESOURCES AND INFLUENCES ARE
OVERWHELMING.

AFTER ALL OF THESE COSTS HAD BEEN INCURRED, THE CASE WAS DISMISSED. THE SAD COMMENTARY
IS THAT THE PATIENTS, NOT THE JUSTICE DEPARTMENT, WERE THE REAL LOSERS. DR. HALL STATED:

*47 AS A RESULT OF THESE UNAVOIDABLE DEMANDS, THE CARE AND TREATMENT OF PATIENTS
SUFFERED GREATLY-- | UNDERSCORE THAT-- THE CARE AND TREATMENT OF THE PATIENTS SUFFERED
GREATLY. © UNFORTUNATELY THIS TYPE OF COUNTERPRODUCTIVE ACTION IS STILL OCCURRING s
AND IN ALL LIKELIHOOD WILL GROW UNDER S. 10.

3. THE NEGATIVE IMPACT OF S. 10 MAKES IT UNACCEPTABLE

WHILE WE HAVE OUTLINED TWO MAJOR PROBLEMS WITH THIS BILL, WE HAVE SEVERAL OTHER AREAS
OF CONCERN. WE ARE CONCERNED THAT THIS BILL WILL ALLOW THE JUSTICE DEPARTMENT, THROUGH
A SYSTEM OF SELECTIVE LITIGATION, TO ESTABLISH FEDERAL POLICY FOR THE INSTITUTIONALIZED
PERSONS IN THIS COUNTRY. THE NEED FOR BROAD, NATIONAL POLICY DECISIONS IN THIS AREA IS
QUESTIONABLE, BUT IN ANY EVENT, THIS DECISION SHOULD BE LEFT TO THE ELECTED
REPRESENTATIVES IN CONGRESS, AND NOT THE JUDICIARY.

IN TWO AREAS, THE LANGUAGE OF THIS BILL IS MISLEADING. FIRST, WHILE THE BILL PURPORTS TO
ALLOW FEDERAL INTERVENTION ONLY WHERE THERE ARE FLAGRANT CONDITIONS EXISTING IN STATE
INSTITUTIONS, THE JUSTICE DEPARTMENT WILL USE THIS AUTHORITY TO ATTACK STATE COMMITMENT
PROCEDURES AND STATUTES. ** SECOND, WHILE THE COMMITTEE HAS ATTEMPTED TO NARROWLY
DEFINE THE TERM ‘STATE ACTION® IN THIS BILL, IN AN EFFORT TO EXEMPT SMALL, BASICALLY PRIVATE
HEALTH-CARE INSTITUTIONS, THIS IS NO GUARANTEE THAT THESE INSTITUTIONS WILL REMAIN
EXEMPT FROM SCRUTINY BY THE JUSTICE DEPARTMENT. ‘STATE ACTION® IS A FLEXIBLE, GROWING
CONCEPT AND THE ATTORNEY GENERAL, IN POLICING STATE INSTITUTIONS, WILL USE ITS EXPANDING
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MEANING. = PAST ACTIONS OF THE JUSTICE DEPARTMENT IN STATES WHICH HAVE MADE STRONG
COMMITMENTS TO IMPROVING INSTITUTIONAL CONDITIONS, COMBINED WITH AN EXPANDING
CONCEPT OF STATE ACTION, COULD LEAD TO RAMIFICATIONS FAR BEYOND THE EXPECTATIONS OF
ANY MEMBER OF THE COMMITTEE.

**829 WE MUST ALSO COMMENT ON THE IMPACT OF S. 10 ON FEDERALISM. THE SHIFT FROM
COOPERATION TO CONFLICT LEADS TO A GLARING OBJECTION TO THIS LEGISLATION, WHICH IS THE
FURTHER EROSION OF OUR FEDERAL SYSTEM OF GOVERNMENT. WE DO NOT NEED TO REPEAT
ARGUMENTS MADE MANY TIMES IN THE PAST THAT OUR GOVERNMENTAL SYSTEM OPERATES ON A
CONCEPT OF DIVISION OF POWERS BETWEEN THE NATIONAL GOVERNMENT AND THE STATES. THE
RIGHT TO CONTROL ITS INSTITUTIONS, ESPECIALLY PRISONS, IS A POWER LOGICALLY HELD BY EACH
STATE. UNDER PRESENT LAW, WHEN CONSTITUTIONAL VIOLATIONS ARE ASSERTED, THE AGGRIEVED
PARTY CAN PRESENT HIS CASE TO THE COURTS. THIS BILL WOULD PERMIT THE JUSTICE DEPARTMENT
TO SEEK ITS OWN CASES AND INITIATE SUIT WITHOUT A COMPLAINING PARTY. IN FACT, UNDER S. 10,
THE SOLE BASIS FOR A JUSTICE DEPARTMENT SUIT COULD BE A COMPLAINT FROM WITHIN THE JUSTICE
DEPARTMENT. IN EFFECT, ALL STATE INSTITUTIONS FOR CARE OR CONFINEMENT WOULD BE POLICED
BY THE JUSTICE DEPARTMENT.

THE CONFRONTATIONS WHICH WILL OCCUR FROM THIS FEDERAL INTRUSION INTO STATE AFFAIRS WILL
NOT CREATE AN ATMOSPHERE CONDUCIVE TO PROVIDING FUNDS FOR SERVICES NEEDED BY
INSTITUTIONALIZED PERSONS. FACE TO FACE ENCOUNTERS IN A COURT OF LAW WILL NEITHER SERVE
TO INCREASE THE SENSITIVITY *48 OF STATE OFFICIALS, NOR WILL THOSE ENCOUNTERS FOSTER
BETTER FEDERAL-STATE RELATIONSHIPS. ON THE CONTRARY, THIS LEGISLATION MAY ENCOURAGE
RELUCTANT STATE OFFICIALS TO REFRAIN FROM MAKING THE HARD DECISIONS ON QUESTIONS OF
FUNDING FOR INSTITUTIONS, PASSING THAT RESPONSIBILITY TO THE DEPARTMENT OF JUSTICE AND
ULTIMATELY TO A FEDERAL DISTRICT COURT JUDGE. *¢ SIMILARLY, VOTER ATTITUDES ON BOND
ISSUES FOR INSTITUTIONS WILL BE ADVERSELY AFFECTED BY THIS LEGISLATION. WITHOUT PUBLIC
SUPPORT THERE WILL BE NO CONSTITUENCY FOR IMPROVEMENT, WHICH IN THE LONG RUN SHOULD BE
OUR OBJECTIVE. THE INTRUSION INTO STATE MATTERS AUTHORIZED BY THIS BILL CONSTITUTES A
SERIOUS ATTACK ON THE PRINCIPLE OF FEDERALISM WHICH IS A CORNERSTONE OF OUR SYSTEM OF
GOVERNMENT.

IN SUMMARY, THIS BILL AFFORDS NO NEW RIGHTS TO OUR INSTITUTIONALIZED CITIZENS. INSTEAD, IT
INCREASES THE POWER OF A FEDERAL BUREAUCRACY WHOSE ATTITUDES AND EFFORTS WILL
PROBABLY BE COUNTERPRODUCTIVE TO THE INTERESTS OF SUCH CITIZENS. THAT IS ALL S. 10 DOES. IF
WE REALLY WANT TO HELP THESE CITIZENS WE SHOULD ENCOURAGE MORE COOPERATION AND LESS
CONFLICT BETWEEN STATE AND FEDERAL OFFICIALS. S. 10 IS NOT THE WAY TO ACHIEVE THAT NEEDED
COOPERATION.
STROM THURMOND.
PAUL LAXALT.
THAD COCHRAN.
ALAN K. SIMPSON.

APPENDIX-- SOME OF THE LETTERS TO SENATOR STROM THURMOND FROM STATE OFFICIALS

EXPRESSING OPPOSITION TO S. 10

STATE OF ARKANSAS,

OFFICE OF THE GOVERNOR,
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LITTLE ROCK, MAY 31, 1979.

RES. 10.

HON. STROM THURMOND,

RUSSELL SENATE OFFICE BUILDING,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THIS OFFICE HAS REVIEWED THE REFERENCED BILL AND AGREES WITH
YOUR OBSERVATION THAT IT MAY WELL STRAIN FEDERAL-STATE RELATIONSHIPS IN THE ABSENCE OF
ANY FEDERAL FUNDING TO PERMIT STATES TO COMPLY WITH EQUITABLE AFFIRMATIVE RELIEF
ORDERED BY FEDERAL COURTS. IN ADDITION, SINCE INDIVIDUAL PLAINTIFFS MAY BRING ACTIONS
UNDER PRESENT LAW IMPOSING A LESSER BURDEN OF PROOF, THE NEED FOR THIS LEGISLATION IS
DUBIOUS.

THANK YOU FOR GIVING THIS OFFICE THE OPPORTUNITY TO REVIEW AND COMMENT UPON THIS
MEASURE.

YOURS TRULY,

FRANK B. NEWELL,

ADMINISTRATIVE ASSISTANT.

*49 WASHINGTON OFFICE,

STATE OF CONNECTICUT,

WASHINGTON, D.C., OCTOBER 3, 1979.

HON. STROM THURMOND,

RUSSELL SENATE OFFICE BUILDING,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: I AM WRITING CONCERNING S. 10 WHICH PROPOSES TO AUTHORIZE THE
ATTORNEY GENERAL TO INSTITUTE LEGAL ACTION ON BEHALF OF INSTITUTIONALIZED PERSONS IN
CASES WHERE SUCH PERSONS ARE PURPORTEDLY DEPRIVED TO RIGHTS, PRIVILEGES OR IMMUNITIES
PROVIDED BY THE CONSTITUTION OR LAWS OF THE UNITED STATES.

IT IS IMPORTANT TO NOTE THAT THE JUSTICE DEPARTMENT ALREADY HAS ADEQUATE AUTHORITY TO
ACT IN THOSE CASES WHERE IT IS DEEMED NECESSARY, AND THAT EXISTING CONTROLS AND
REGULATIONS ADMINISTERED BY OTHER FEDERAL AGENCIES, VIS A VIS THE DEVELOPMENTAL
DISABILITIES ACT, MEDICAID AND MEDICARE REGULATIONS, EDUCATION OF ALL HANDICAPPED
CHILDREN’S ACT (94-194) PROVIDE SUFFICIENT PROTECTION FOR RESIDENTS OF STATE-RUN
INSTITUTIONS.

FURTHERMORE, CONNECTICUT, THROUGH ITS PROTECTIVE SERVICES, AND ADVOCACY LAWS, AND
OTHER STATUTES PROTECTING THE HANDICAPPED ALREADY HAS SUFFICIENT AUTHORITY TO PROTECT

THE RIGHTS OF THE INSTITUTIONALIZED AND IT IS CURRENTLY EXERCISING IT, AS EVIDENCED BY
RECENT FEDERAL COURT ACTION INITIATED BY CONNECTICUT’S OFFICE OF PROTECTION AND
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ADVOCACY OF THE HANDICAPPED AND DEVELOPMENTALLY DISABLED PERSONS IN A CASE
CONCERNING THE CARE OF MENTALLY RETARDED PERSONS WITHIN THIS STATE.

SHOULD THE BILL BE APPROVED BY THE COMMITTEE, | WOULD URGE YOU TO CONSIDER THESE
EXISTING REMEDIES PRIOR TO MAKING A DECISION ON THE BILL.

WITH BEST WISHES,

CORDIALLY,

ELLA GRASSO,

GOVERNOR.

DEPARTMENT OF LEGAL AFFAIRS,

OFFICE OF THE ATTORNEY GENERAL,

TALLAHASSEE, FLA., MAY 14, 1979.

RE S. 10 (H.R. 10 IN THE HOUSE OF REPRESENTATIVES).

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU VERY MUCH FOR YOUR LETTER OF MAY 1, 1979, REGARDING S.
10 (H.R. 10 IN THE HOUSE OF REPRESENTATIVES), WHICH WOULD PERMIT THE UNITED STATES
ATTORNEY GENERAL TO BRING SUIT DIRECTLY AGAINST STATE PRISONS AND MENTAL INSTITUTIONS
TO ASSERT VIOLATION OF FEDERAL CONSTITUTIONAL RIGHTS.

I SHARE YOUR CONCERN FOR THIS LEGISLATION AND AM STRONGLY OPPOSED TO THIS PROPOSAL. |
HAVE PREVIOUSLY CONTACTED FLORIDA’S SENATORS AND *50 GOVERNOR ON THIS MATTER AND
URGED THEIR OPPOSITION TO THIS BILL. FOR YOUR INFORMATION, I AM ENCLOSING MY
CORRESPONDENCE TO SENATOR CHILES.

SHOULD YOU NEED ADDITIONAL ASSISTANCE OR INFORMATION, PLEASE FEEL FREE TO CALL ON ME.
SINCERELY,

JIM SMITH,

ATTORNEY GENERAL.

OFFICE OF THE GOVERNOR,

ATLANTA, GA., JUNE 14, 1979.

HON. STROM THURMOND,

U.S. SENATE,
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WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR RECENT LETTER SHARING WITH ME YOUR
CONCERNS REGARDING S. 10, WHICH ADDRESSES THE RIGHTS OF INSTITUTIONALIZED PERSONS. IT IS
MY UNDERSTANDING THAT A SIMILAR BILL HAS ALREADY PASSED THE HOUSE.

I AM IN AGREEMENT THAT THE MENTALLY DISABLED MUST BE ASSISTED IN OBTAINING LEGAL
SERVICES, AND I AM CONFIDENT THAT GEORGIA’S CURRENT STATUTES MAKE ADEQUATE PROVISION
TO PROVIDE THESE SERVICES. IN 1977, | APPOINTED A COMMITTEE TO REWRITE OUR STATUTES
REGARDING RIGHTS OF THE MENTALLY ILL, MENTALLY RETARDED, ALCOHOLICS AND DRUG ABUSERS
WHO MAY NEED INVOLUNTARY COMMITMENT AND TREATMENT IN ORDER TO PROTECT THEMSELVES
AS WELL AS OTHERS. THIS COMMITTEE INCLUDED ATTORNEY ADVOCATES FOR THE MENTALLY ILL
AND MENTALLY RETARDED, CITIZEN INTEREST GROUPS, MEMBERS OF THE GENERAL ASSEMBLY AND
OTHERS. THE RESULTING AMENDMENTS WERE ENACTED IN 1978 AND RECEIVED ADDITIONAL ‘FINE
TUNING® IN THE 1979 SESSION OF THE GEORGIA GENERAL ASSEMBLY.

IN REGARD TO STATE CORRECTIONAL FACILITIES, | AM STRONGLY OPPOSED TO GIVING THE UNITED
STATES DEPARTMENT OF JUSTICE OPPORTUNITIES FOR DIRECT INTERVENTION INTO THE STATE
CORRECTIONAL SYSTEM WITHOUT A FORMAL PROCESS ADDRESSING SPECIFIC COMPLAINTS, AND | AM
OPPOSED TO FEDERALLY ESTABLISHED MINIMUM STANDARDS FOR STATE CORRECTIONAL FACILITIES
WITHOUT INPUT FROM THE STATES AND WITHOUT BENEFIT OF STATE LEGISLATIVE ACTION.

A NATIONAL POLICY TO DEFINE AND PROTECT THE CONSTITUTIONAL RIGHTS OF INMATES OF STATE
AND LOCAL INSTITUTIONS SHOULD ONLY BE ESTABLISHED IN FORMAL CONSULTATION WITH STATE
GOVERNMENT.

WITH KINDEST REGARDS, | AM

SINCERELY,

GEORGE BUSBEE.

STATE OF HAWAII,

DEPARTMENT OF THE ATTORNEY GENERAL,

HONOLULU, HAWAII, MAY 18, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THIS LETTER IS TO ACKNOWLEDGE RECEIPT OF YOUR LETTER OF MAY 1,
1979 RELATING TO BILL S. 10 WHICH GRANTS STANDING FOR THE UNITED STATES ATTORNEY GENERAL
TO INITIATE SUITS AGAINST THE *51 STATES ON BEHALF OF INSTITUTIONALIZED PERSONS. |
APPRECIATE YOUR FORWARDING ME YOUR INFORMATIVE COMMENTS ON THE BILL.

AFTER AN INITIAL REVIEW OF S. 10, | AGREE WITH YOU THAT THE INDIVIDUAL STATES SHOULD HAVE
THE AUTHORITY TO REGULATE THE OPERATION OF ITS INSTITUTIONS WITH MINIMUM FEDERAL
INFRINGEMENT. THE STATE OF HAWAII IS CAPABLE OF EFFECTIVELY OPERATING ITS OWN

INSTITUTIONS. IT APPEARS THAT ALLOWING THE UNITED STATES ATTORNEY GENERAL TO INITIATE
SUITS AGAINST STATE INSTITUTIONS MAY NOT BE THE APPROPRIATE MEANS OF REMEDYING
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PROBLEMS THAT EXIST IN SUCH INSTITUTIONS. FURTHERMORE, THERE ARE PRESENTLY SUFFICIENT
AVENUES OF RELIEF FOR AN INSTITUTIONALIZED PERSON WHO HAS ANY COMPLAINTS, INCLUDING
FILING SUIT IN FEDERAL COURT UNDER 42 U.S.C. 1983.

I WILL KEEP IN MIND YOUR COMMENTS ON S. 10 WHEN I CONSULT WITH GOVERNOR GEORGE R.
ARIYOSHI ON THIS MATTER. AGAIN, THANK YOU FOR YOUR SINCERE EFFORTS IN PROVIDING ME
INFORMATION ON THIS MATTER.

VERY TRULY YOURS,

WAYNE MINAMI,

ATTORNEY GENERAL.

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL,

BOISE, MAY 24, 1979.

SENATOR STROM THURMOND,

COMMITTEE ON THE JUDICIARY,

U.S. SENATE, WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR CORRESPONDENCE CONCERNING SENATE BILL 10,
SPONSORED BY SENATOR BIRCH BAYH OF INDIANA. THIS OFFICE HAS ALREADY CORRESPONDED WITH
THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, INDICATING OUR OPPOSITION TO THE BILL.
HOWEVER, WE FEEL OBLIGED TO PERSONALLY ADVISE YOUR OFFICE THAT WE ARE IN OPPOSITION TO
SENATE BILL 10.

A COPY OF YOUR CORRESPONDENCE WITH ITS ENCLOSURE, HAS BEEN FORWARDED ON TO THE IDAHO
GOVERNOR’S OFFICE.

VERY TRULY YOURS,

MICHAEL B. KENNEDY,

DEPUTY ATTORNEY GENERAL,
CHIEF, CRIMINAL JUSTICE DIVISION.
OFFICE OF THE GOVERNOR,
INDIANAPOLLIS, IND., MAY 22, 1979.
HON. STROM THURMOND,

RUSSELL SENATE OFFICE BUILDING,
WASHINGTON, D.C.

DEAR SENATOR THURMOND: HAVING REVIEWED S. 10, IT IS MY OPINION THAT THE BILL WOULD PERMIT
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UNNECESSARY FEDERAL CONTROL OVER INSTITUTIONAL CARE AT THE STATE LEVEL. WHILE IT MAY BE
TRUE THAT 10 OR 15 YEARS AGO, MANY STATES WERE NOT MEETING THEIR OBLIGATIONS TO THOSE
CONFINED IN STATE INSTITUTIONS, FORTUNATELY, THAT IS NO LONGER TRUE.

IN THE PAST SEVERAL YEARS, INDIANA, LIKE MANY OTHER STATES, HAS MOVED AFFIRMATIVELY IN
THIS AREA. EXAMINATION OF INDIANA’S MENTAL AND CORRECTIONAL INSTITUTIONS WOULD SHOW
THAT SIGNIFICANT PROGRESS HAS BEEN MADE IN THE PROVISION OF CARE AND PROTECTION TO
INMATES, AS WELL AS IN *52 RESPECT FOR HUMAN RIGHTS. WHERE INDIANA AND OTHER STATES HAVE
FALLEN SHORT IN MEETING THEIR RESPONSIBILITIES IN THE INSTITUTIONAL AREA, ADVOCACY
ORGANIZATIONS FOR THE VARIOUS PERSONS CONFINED HAVE SHOWN THEY CAN BE VERY EFFECTIVE
IN THEIR USE OF THE JUDICIAL SYSTEM.

IN VIEW OF THE STATES’ PROGRESS IN THE PROVISION OF INSTITUTIONAL CARE AND JUDICIAL
REMEDIES WHICH ASSURE ADDITIONAL PROGRESS, S. 10 WOULD BE AN UNNECESSARY LAYER OF
FEDERAL INTERVENTION IN AN AREA ALREADY BEING HANDLED EFFECTIVELY AT THE STATE LEVEL.

KINDEST PERSONAL REGARDS,
OTIS R. BOWEN,

GOVERNOR.

WILLIAM J. SCOTT,

ATTORNEY GENERAL,

STATE OF ILLINOIS,

CHICAGO, SEPTEMBER 26, 1979.
HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: | AM RESPONDING TO YOUR LETTER OF SEPTEMBER 14, 1979 TO WILLIAM J.
SCOTT, ATTORNEY GENERAL OF THE STATE OF ILLINOIS. MR. SCOTT RECENTLY UNDERWENT
CORONARY BYPASS SURGERY OR HE WOULD HAVE ANSWERED YOUR LETTER PERSONALLY. HE SENDS
HIS REGRETS AND HAS ASKED ME TO RESPOND FOR HIM.

I AGREE WITH YOUR CONCLUSION THAT S. 10 WOULD GIVE THE UNITED STATES DEPARTMENT OF
JUSTICE TOO MUCH OVERSIGHT AUTHORITY WITH RESPECT TO THE OPERATIONS OF STATE
INSTITUTIONS. SECTION 1 OF THE ACT GIVES THE ATTORNEY GENERAL OF THE UNITED STATES ALMOST
UNLIMITED DISCRETION TO DECIDE WHEN TO INJECT THE UNITED STATES GOVERNMENT INTO THE
OPERATION OF STATE FACILITIES. THAT IS NOT TO SAY THAT SOME INVOLVEMENT AT SOME TIME
MIGHT NOT BE REQUIRED BECAUSE THERE ARE INSTANCES WHERE THE RIGHTS, PRIVILEGES, AND
IMMUNITIES SECURED BY THE CONSTITUTION ARE BEING VIOLATED, BUT THE BILL AS IT NOW STANDS
WOULD GIVE THE ATTORNEY GENERAL OF THE UNITED STATES THE INDEPENDENT DISCRETION TO
MAKE THAT TYPE OF FINDING. FURTHER, SECTION 2 OF THE ACT GIVES THE ATTORNEY GENERAL OF
THE UNITED STATES THE AUTHORITY TO VIRTUALLY MANDATE AND REQUIRE SOVEREIGN STATES TO
DO THOSE ACTIONS WHICH THE ATTORNEY GENERAL OF THE UNITED STATES, IN HIS OPINION, FEELS
ARE REQUIRED WHEN THEY MAY NOT ACTUALLY BE REQUIRED.
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IT IS DIFFICULT FOR STATE AND LOCAL GOVERNMENTS TO OPERATE INSTITUTIONS IN A MANNER
WHICH BEST SERVES NOT ONLY THE RESIDENTS OF ITS INSTITUTIONS BUT ALSO THE TAXPAYERS WHO
ARE REQUIRED TO SUPPORT THOSE INSTITUTIONS. ADDING YET ANOTHER FEDERAL BUREAUCRATIC
TASKMASTER IS NOT THE ANSWER AND UNLESS S. 10 IS MODIFIED IT WOULD SEEM TO BE A POOR BILL
IN ITS CURRENT POSTURE.

AGAIN, MR. SCOTT HAD DESIRED TO ANSWER YOUR INQUIRY PERSONALLY BUT THAT WAS IMPOSSIBLE
AND IF THERE IS ANYTHING MORE THAT CAN BE DONE BY THIS OFFICE PLEASE CONTACT ME AT THE
ABOVE ADDRESS OR CALL ME AT (312) 793-3117.

VERY TRULY YOURS,

FRANK M. GRENARD,

EXECUTIVE ASSISTANT.

*53 STATE OF KANSAS,

OFFICE OF THE ATTORNEY GENERAL,

TOPEKA, MAY 9, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR LETTER OF MAY 1, 1979, CONCERNING S. 10. AT THIS
POINT I AM OPPOSED TO PASSAGE OF SUCH LEGISLATION AS IT APPEARS TO POSE ANOTHER
BUREAUCRATIC PROBLEM WHERE THERE ARE ALREADY LEGAL REMEDIES AVAILABLE. | KNOW OF NO
INSTANCE WHEN THE OFFICE OF ATTORNEY GENERAL OF KANSAS WAS UNWILLING TO COOPERATE IN
FULFILLING THE DUTY OF CARING FOR THE MENTALLY ILL. UNTIL A NEED IS SHOWN IN THIS STATE |
CANNOT SUPPORT S. 10.

VERY TRULY YOURS,

ROBERT T. STEPHAN,

ATTORNEY GENERAL OF KANSAS.

STATE OF LOUISIANA,

EXECUTIVE DEPARTMENT,

BATON ROUGE, MAY 25, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR LETTER OF MAY 1, 1979, INFORMING ME OF S. 10
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WHICH WOULD ALLOW THE UNITED STATES JUSTICE DEPARTMENT TO INITIATE SUITS AGAINST THE
STATES ON BEHALF OF INSTITUTIONALIZED PERSONS. AS YOU HAVE NOTED, THIS BILL RAISES MANY
QUESTIONS CONCERNING FEDERAL INTERFERENCE IN STATE AFFAIRS AND PROMOTES CONFLICT
RATHER THAN COOPERATION.

| WILL BE CONTACTING THE LOUISIANA CONGRESSIONAL DELEGATION CONCERNING THIS
LEGISLATION AND HAVE SHARED YOUR LETTER WITH OTHER STATE OFFICIALS. | APPRECIATE YOUR
CALLING THIS MATTER TO MY ATTENTION.

SINCERELY,

EDWIN EDWARDS.

STATE OF MAINE,

DEPARTMENT OF THE ATTORNEY GENERAL,
AUGUSTA, MAINE, JUNE 15, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THIS IS IN RESPONSE TO YOUR LETTER OF MAY 1, 1979, EXPRESSING
CONCERN OVER S. 10, A BILL TO AUTHORIZE THE JUSTICE DEPARTMENT TO BRING A CIVIL ACTION TO
ENFORCE THE RIGHTS OF PERSONS RESIDING IN STATE INSTITUTIONS AND PRISONS. MY OFFICE HAS
FOLLOWED THE COURSE OF S. 10 AND ITS COMPANION H.R. 10 AND SHARES YOUR CONCERN WITH THE
POSSIBLE IMPACT OF THIS LEGISLATION ON THE OPERATION OF STATE GOVERNMENT.

IN 1975 A CLASS ACTION WAS FILED AGAINST THE STATE OF MAINE ON BEHALF OF PERSONS RESIDING
AT PINELAND CENTER, MAINE’S INSTITUTION FOR THE MENTALLY RETARDED. THE CLASS AS CERTIFIED
BY THE U.S. DISTRICT COURT INCLUDED *54 NOT ONLY CURRENT AND FUTURE RESIDENTS OF
PINELAND, BUT ALSO RESIDENCE WHO HAD BEEN RELEASED FROM PINELAND CENTER YEARS AGO. THE
SUIT WAS BROUGHT INITIALLY BY THE PINE TREE LEGAL ASSISTANCE, INC., OF PORTLAND, MAINE, BUT
CONTROL OF THE SUIT WAS QUICKLY TAKEN OVER BY THE MENTAL HEALTH LAW PROJECT,
WASHINGTON, D.C.

THE DUAL NATURE OF THE CERTIFIED CLASS AND DUAL REPRESENTATION OF THE CLASS MADE
DEFENSE OF THAT SUIT VERY DIFFICULT. THE SUIT WAS SETTLED BY CONSENT IN JULY 1978, BUT ONLY
AFTER TWO YEARS OF NEGOTIATIONS, AND AT A COST OF SEVERAL MILLION DOLLARS, INCLUDING
$90,000 IN ATTORNEY’S FEES. THE NEGOTIATIONS WERE SO PROTRACTED AND SO COSTLY BECAUSE OF
DUAL REPRESENTATION. PINE TREE LEGAL ASSISTANCE AND THE MENTAL HEALTH LAW PROJECT
FREQUENTLY DISAGREED ON THE GOALS OF THE LAWSUIT AND ON THE TERMS ON WHICH THE GOALS
COULD BE ACHIEVED.

THE STATE OF MAINE IS SENSITIVE TO THE NEEDS AND RIGHTS OF PERSONS RESIDING IN HER
INSTITUTIONS AND PRISONS. THIS OFFICE BELIEVES, HOWEVER, THAT PERSONS IN INSTITUTIONS AND
PRISONS ARE ADEQUATELY REPRESENTED AT THIS TIME. IN FACT, MAINE’S EXPERIENCE AS RELATED
ABOVE SUGGESTS THE INTERJECTION OF THE JUSTICE DEPARTMENT IN INSTITUTIONAL LITIGATION
MAY SIGNIFICANTLY IMPEDE THE RESOLUTION OF THE ISSUES RAISED IN SUCH LITIGATION BY
INSERTING YET ANOTHER PARTY WITH A POTENTIALLY DIFFERENT POINT OF VIEW. THAT WILL ONLY
AGGRAVATE THE RATHER IRONIC PREDICAMENT CONFRONTING THE STATES, WHICH COMPELS THEM
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TO EXPEND MONEY TO MEET LITIGATION COSTS WHEN THAT MONEY MIGHT OTHERWISE BE USED TO
REMEDY PROBLEMS IN STATE INSTITUTIONS AND PRISONS.

THANK YOU FOR YOUR PERSONAL INVITATION TO COMMENT ON S. 10 AND PLEASE BE ASSURED OF
MAINE’S SUPPORT FOR YOUR POSITION.

VERY TRULY YOURS,

RICHARD S. COHEN,

ATTORNEY GENERAL.

STATE OF MICHIGAN,

OFFICE OF THE GOVERNOR,

LANSING, JULY 23, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR LETTER EXPRESSING CONCERN REGARDING THE
POSSIBLE ENACTMENT OF S. 10. | AGREE WITH YOU THAT WE SHOULD MOVE TOWARD INCREASING
STATE-FEDERAL COOPERATION RATHER THAN ESTABLISHING MECHANISMS THAT WILL RESULT IN
ADVERSARY CONFRONTATIONS.

MICHIGAN JOINS THE NATIONAL ASSOCIATION OF MENTAL HEALTH PROGRAM DIRECTORS IN THE
POSITION THAT THERE IS NO NEED FOR S. 10 AND THAT SUCH LEGISLATION WILL PLACE FURTHER
BURDENS ON STATE LEGAL ACTIVITIES, OVERLOAD ALREADY HEAVY COURT CALENDARS, AND
DUPLICATE ONGOING LEGAL REMEDIES.

THE STATE OF MICHIGAN HAS ESTABLISHED AN EXTENSIVE NETWORK OF RECIPIENT RIGHTS OFFICES
AT ALL STATE HOSPITALS AND CENTERS FOR THE DEVELOPMENTALLY DISABLED FOR THE PURPOSE OF
ENSURING AND PROTECTING THE RIGHTS OF RECIPIENTS OF MENTAL HEALTH SERVICES.

IN ADDITION, A SPECIFIC PROTECTION AND ADVOCACY SYSTEM OUTSIDE THE DEPARTMENT OF
MENTAL HEALTH HAS BEEN ESTABLISHED FOR THE DEVELOPMENTALLY DISABLED WITH LEGAL
EXPERTISE AVAILABLE, FREE OF CHARGE, TO ALL DEVELOPMENTALLY DISABLED CITIZENS.

*55 | ASSURE YOU THERE ARE SUFFICIENT NUMBERS OF QUALIFIED LEGAL EXPERTS AVAILABLE
WITHIN THE STATE TO PURSUE APPROPRIATE LEGAL REDRESS FOR VIOLATIONS OF RIGHTS OF
RECIPIENTS OF MENTAL HEALTH SERVICES AND FURTHER INVOLVEMENT BY THE JUSTICE
DEPARTMENT WOULD BE REDUNDANT.

LEGAL INTRUSION BY THE U.S. DEPARTMENT OF JUSTICE WILL POLARIZE AGENCIES AND REDUCE
STATE AND FEDERAL AGENCY COOPERATION COMPOUNDING THE PROBLEM OF CREATING BETTER
INTERAGENCY RELATIONSHIPS AND PROMOTING COOPERATION.

WARM PERSONAL REGARDS,

SINCERELY,
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WILLIAM G. MILLIKEN,

GOVERNOR.

THE CAPITOL,

JACKSON, MISS., JUNE 19, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR RECENT LETTER CONCERNING S. 10.

| HAVE STUDIED THIS BILL CAREFULLY AND BELIEVE THIS AREA OF STATE AND LOCAL CONCERN MAY
BEST BE REGULATED THROUGH STATE LEGISLATION ALONG WITH THE REGULATIONS AND STANDARDS
ADOPTED BY THE VARIOUS AGENCIES WITHIN A STATE.

THE PASSAGE OF THIS BILL WOULD INFRINGE UPON A STATES RIGHTS OF SELF GOVERNMENT. THE
ABILITY OF THE STATE TO GOVERN ITS INTERNAL AFFAIRS SHOULD NOT BE CARVED AWAY ANY
FURTHER THAN HAS BEEN DONE IN THE PAST. WE ARE WILLING TO WORK WITH FEDERAL AGENCIES IN
THIS AREA, HOWEVER, THE ENACTMENT OF S. 10 WOULD SURELY CREATE FRICTION AND
CONFRONTATIONS BETWEEN STATES AND FEDERAL AGENCIES AT A TIME WHEN COOPERATION IS MOST
NEEDED.

AGAIN, THANK YOU FOR WRITING AND IF I MAY BE OF ANY FURTHER ASSISTANCE, PLEASE DO NOT
HESITATE TO CONTACT ME.

WITH KINDEST PERSONAL REGARDS AND BEST WISHES, | AM

SINCERELY YOUR FRIEND,

CLIFF FINCH, GOVERNOR.

ATTORNEY GENERAL OF MISSOURI,

JEFFERSON CITY, MAY 21, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR LETTER REGARDING THE INSTITUTIONS
LEGISLATION PROPOSED BY SENATOR BIRCH BAYH. | AM DEEPLY ALARMED ABOUT THIS INCURSION OF

THE FEDERAL GOVERNMENT INTO THE INTERNAL ADMINISTRATION OF STATE INSTITUTIONS.

| APPEARED BEFORE A HOUSE COMMITTEE LAST YEAR REGARDING THIS MATTER AND STATED MY
CLEAR OBJECTION TO THIS UNWARRANTED INFRINGEMENT OF THE U.S. DEPARTMENT OF JUSTICE.
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IT SHOULD BE NOTED THAT THESE MATTERS ARE ALL BEING LITIGATED VERY FREQUENTLY IN THE
FEDERAL COURTS AND THERE IS NO NEED TO HAVE THE JUSTICE DEPARTMENT BRING ADDITIONAL
SUITS.

*56 | AM CURRENTLY DEFENDING A SIGNIFICANT NUMBER OF SUITS RELATING TO THE CONDITIONS IN
VIRTUALLY EVERY INSTITUTION IN MY STATE THAT HAVE BEEN BROUGHT BY LEGAL AID SOCIETIES,
PRIVATE PARTIES AND OTHERS. ADDITIONAL FUNDING FOR THE JUSTICE DEPARTMENT WOULD BE A
SENSELESS DUPLICATION OF FEDERAL INVOLVEMENT IN AN AREA WHICH IS ALREADY MADE
DIFFICULT BY THE COSTLY LITIGATION WHICH IMPAIRS THE ABILITY OF THE STATES TO CORRECT
PROBLEMS WHICH DO EXIST.

THANK YOU FOR YOUR CONCERN AND YOUR SUPPORT IN THIS MATTER.

MOST SINCERELY,

JOHN ASHCROFT,

ATTORNEY GENERAL.

DEPARTMENT OF JUSTICE

STATE OF NEBRASKA,

LINCOLN, NEBR., MAY 24, 1979.

RE: S. 10.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: WE RECEIVED YOUR LETTER AND MATERIALS CONCERNING S. 10 AND
APPRECIATE YOUR INTEREST IN THIS MATTER.

THIS OFFICE HAS PRESENTED ORAL AND WRITTEN TESTIMONY IN OPPOSITION TO THIS BILL AND ITS
PREDECESSOR. WE HAVE ALSO JOINED WITH THE HONORABLE SENATOR EXON OF NEBRASKA IN HIS
OPPOSITION TO THIS BILL. WE HAVE LEARNED THROUGH A LONG BITTER STRUGGLE THAT LITIGATION
IS NOT THE ANSWER TO THIS PROBLEM.

IF WE CAN BE OF ANY ASSISTANCE IN FURTHER OPPOSITION TO THIS OR SIMILAR LEGISLATION, PLEASE
LET US KNOW.

VERY TRULY YOURS,
PAUL L. DOUGLAS,
ATTORNEY GENERAL.
MEL KAMMERLOHR,

ASSISTANT ATTORNEY GENERAL.
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STATE OF NEBRASKA,

LINCOLN, MAY 24, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR LETTER AND INFORMATION REGARDING S. 10.

AS YOU MAY KNOW, THE STATE OF NEBRASKA IS CURRENTLY INVOLVED IN LITIGATION CONCERNING
A STATE INSTITUTION FOR THE MENTALLY RETARDED. THE DEPARTMENT OF JUSTICE HAS INTERVENED
IN THE LAWSUIT. AFTER THEIR INTERVENTION, THE CASE CHANGED FROM ONE INVOLVING PATIENT
RIGHTS TO ONE CHALLENGING THE PHILOSOPHY BEHIND THE STRUCTURE OF THE STATE INSTITUTIONS.
ALTHOUGH | DO NOT FEEL IT WOULD BE APPROPRIATE TO COMMENT ON THE SPECIFICS OF THE CASE,
THE CASE HAS MADE ME AWARE OF PROBLEMS WHICH ENACTMENT OF LEGISLATION SUCH AS S. 10
COULD CAUSE. SUCH LEGISLATION TENDS TO DISRUPT COOPERATION BETWEEN LEVELS OF
GOVERNMENT AND *57 DELAYS SOLUTIONS TO THE PROBLEMS. | OPPOSE S. 10 AND HEARTILY SUPPORT
YOUR EFFORTS TO DEFEAT IT.

WITH KIND REGARDS,

SINCERELY,

CHARLES THONE,

GOVERNOR.

STATE OF NEVADA,

OFFICE OF THE ATTORNEY GENERAL,

CARSON CITY, OCTOBER 30, 1979.

HON. STROM THURMOND,

RUSSELL SENATE OFFICE BUILDING,

WASHINGTON, D.C.

DEAR SENATOR THURMOND. | AGREE WITH YOUR POSITION ON S-10 AND SUPPORT EFFORTS MADE TO
DEFEAT THE BILL.

THE INITIATION OF COURT ACTION BY THE UNITED STATES DEPARTMENT OF JUSTICE AGAINST THE
STATES IS NOT AN EXPEDITIOUS OR APPROPRIATE METHOD TO ASSURE THE RIGHTS OF PERSONS
CONFINED TO MENTAL INSTITUTIONS, NURSING HOMES, PRISONS AND FACILITIES FOR JUVENILES AND
THE HANDICAPPED.

THE STATE OF NEVADA CAN PROVIDE QUALITY SERVICES TO ITS CITIZENS WITHOUT THE NECESSITY
FOR DEPARTMENT OF JUSTICE INTERVENTION. SUCH JUDICIAL INTERVENTION WILL DIVERT TIME,
MONEY AND ENERGY TO LEGAL DEFENSE. STATE RESOURCES CAN BETTER BE USED TO PROVIDE
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DIRECT CARE TO INSTITUTIONALIZED PERSONS.

THANK YOU FOR YOUR CONCERN REGARDING S-10. | WILL FORWARD COPIES OF THIS LETTER TO
NEVADA SENATORS HOWARD CANNON AND PAUL LAXALT AND CONGRESSMAN JAMES SANTINI.

SINCERELY,

RICHARD H. BRYAN,

ATTORNEY GENERAL.

THE STATE OF NEW HAMPSHIRE,

THE ATTORNEY GENERAL,

CONCORD, N.H., MAY 9, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU FOR YOUR LETTER OF MAY 1, 1979 CONCERNING LEGISLATION
NOW PENDING IN CONGRESS WHICH WOULD ALLOW THE UNITED STATES TO SUE STATES OVER
CONDITIONS IN STATE INSTITUTIONS AND/OR TO INTERVENE IN PENDING SUITS CONCERNING
INSTITUTIONAL ISSUES.

MY OFFICE HAS RECENTLY BEEN MADE PAINFULLY AWARE OF MANY OF THE PROBLEMS THAT MAY BE
RAISED BY INTERVENTION BY THE UNITED STATES. A SUIT INVOLVING THE STATE INSTITUTION FOR
THE RETARDED IS NOW PENDING IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW
HAMPSHIRE, AND THE JUSTICE DEPARTMENT HAS MOVED, AND BEEN ALLOWED, TO INTERVENE IN
THAT CASE.

ON MARCH 28, 1979, | TESTIFIED AGAINST S. 10 BEFORE THE SUBCOMMITTEE ON THE CONSTITUTION OF
THE SENATE JUDICIARY COMMITTEE CONCERNING *58 OUR INVOLVEMENT IN THIS CASE. ALTHOUGH |
AM CERTAIN YOU HAVE ALREADY RECEIVED ONE, | AM ENCLOSING A COPY OF MY TESTIMONY.

MY OFFICE CERTAINLY OPPOSES THE LEGISLATION IN ITS CURRENT FORM. PLEASE LET ME KNOW IF
THERE IS ANYTHING | CAN DO TO ASSIST YOU IN YOUR OPPOSITION TO THIS BILL.

SINCERELY YOURS,
THOMAS D. RATH,
ATTORNEY GENERAL.
STATE OF NEW MEXICO,
OFFICE OF THE GOVERNOR,
SANTA FE, MAY 25, 1979.

HON. STROM THURMOND,
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U.S. SENATE,
WASHINGTON, D.C.

DEAR SENATOR THURMOND: | AGREE THAT S. 10 CONSTITUTES AN ERRONEOUS APPROACH TO
SECURING THE RIGHTS OF PERSONS RESIDING IN STATE INSTITUTIONS.

WE, IN NEW MEXICO, HAVE MADE TREMENDOUS STRIDES IN THE LAST FEW YEARS IN INSURING THAT
THE RIGHTS OF OUR INSTITUTIONALIZED CITIZENS ARE PROTECTED. ADVOCACY GROUPS HAVE
ESTABLISHED A VIABLE RAPPORT WITH THE ATTORNEY GENERAL’S OFFICE, WITH OTHER STATE
AGENCIES, AND WITH THE JUDICIAL SYSTEM TO REACT QUICKLY WHEN ANY SHORTCOMINGS IN OUR
INSTITUTIONS ARE , IDENTIFIED. LEGAL REPRESENTATION IS ALSO READILY AVAILABLE IN ANY TYPE
OF COMMITMENT TO OUR STATE FACILITIES. OUR STATE HAS AT LEAST AS WELL-DEFINED AN
UNDERSTANDING OF THE NEEDS OF ITS INSTITUTIONALIZED CITIZENS AS DOES WASHINGTON AND OUR
OFFICIALS ARE MORE INTERESTED THAN WOULD BE WASHINGTON LAWYERS IN MEETING THE NEEDS
OF THESE CITIZENS.

COOPERATION BETWEEN THE STATES AND WASHINGTON IS BOUND TO HAVE , DEMONSTRABLY BETTER
RESULTS THAN THE CONFRONTATION APPROACH WHICH S. 10 WOULD SEEM TO FOSTER.

A COPY OF THIS LETTER IS BEING SENT TO NEW MEXICO ATTORNEY GENERAL, JEFF BINGAMAN, FOR HIS
CONSIDERATION AND REVIEW.

IF I CAN BE OF FURTHER ASSISTANCE, PLEASE LET ME KNOW.

SINCERELY,

BRUCE KING,

GOVERNOR.

STATE OF NORTH CAROLINA,

DEPARTMENT OF JUSTICE,

RALEIGH, MAY 14, 1979.

RE: SENATE BILL 10.

HON. STROM THURMOND,

UNITED STATES SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: LAST YEAR ONE OF THE ATTORNEYS IN MY OFFICE RESEARCHED SENATE
BILL 1393 WHICH AS AMENDED IS EXACTLY THE SAME AS SENATE BILL 10 WHICH WAS REINTRODUCED
BY SENATOR BAYH. IT IS MY OPINION THAT SENATE BILL 10 IS AN UNWARRANTED INTRUSION INTO THE
AFFAIRS OF THE STATES AND WAS WRITTEN IN THE BELIEF THAT STATES ARE INCAPABLE OF OR
UNCONCERNED WITH PROVIDING PROPER CARE FOR INSTITUTIONALIZED *59 PERSONS IN THEIR
CUSTODY. | THINK THIS IS A BLATANT AFFRONT TO THE DIGNITY OF THE STATES AND DIRECTLY

CONTRARY TO THE PRINCIPLES OF FEDERALISM, WHICH IS A PART OF THE FOUNDATION OF OUR
CONSTITUTIONAL FORM OF GOVERNMENT.
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I SHOULD THINK THE UNITED STATES ATTORNEY GENERAL WOULD BE BUSY ENOUGH IN ASSURING
THAT THE CONSTITUTIONAL RIGHTS OF PERSONS IN FEDERAL CUSTODY ARE NOT VIOLATED AND DOES
NOT NEED THE ADDITIONAL RESPONSIBILITY OF OVERSEEING THE FIFTY STATES. MOREOVER, IN A
TIME WHEN THE CITIZENS ARE DEMANDING A REDUCTION IN THE SIZE OF THE BUREAUCRACY, THIS
BILL RUNS COUNTER TO THE WISHES OF THE TAXPAYER.

I AM ENCLOSING A COPY OF A LETTER TO SENATOR MORGAN ON SENATE BILL 1393. THIS LETTER WAS
WRITTEN AT MY DIRECTION AND | FULLY CONCUR WITH ITS CONTENTS. | AM ALSO ENCLOSING A COPY
OF MY REMARKS TO THE SENATE COMMITTEE ON THE JUDICIARY ON THE °CIVIL RIGHTS
IMPROVEMENT ACT,* WHICH | UNDERSTAND EITHER WILL BE OR HAS ALREADY BEEN REINTRODUCED.
THE COMMENTS | MADE ON THAT BILL ARE IN MANY RESPECTS EQUALLY APPLICABLE TO S. 10.

THANK YOU FOR GIVING ME THIS OPPORTUNITY TO COMMENT ON THIS BILL. IF I CAN BE OF FURTHER
ASSISTANCE TO YOU IN THIS OR ANY OTHER MATTER, PLEASE DO NOT HESITATE TO CALL UPON ME.

WITH HIGHEST REGARDS, | REMAIN

YOURS TRULY,

RUFUS L. EDMISTEN,

ATTORNEY GENERAL OF NORTH CAROLINA.

STATE OF NORTH DAKOTA,

BISMARCK, N. DAK., SEPTEMBER 21, 1979.

HON. STROM THURMOND,

RUSSELL OFFICE BUILDING,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THIS IS IN RESPONSE TO YOUR LETTER OF SEPTEMBER 14, 1979, IN WHICH
YOU ALERT ME TO THE PROVISIONS OF S. 10, A SENATE BILL NOW PENDING BEFORE THE FULL
JUDICIARY COMMITTEE.

AS YOU NOTED, THIS BILL WOULD INTERJECT THE UNITED STATES DEPARTMENT OF JUSTICE AS AN
OVERSEER IN THE OPERATION OF STATE INSTITUTIONS FOR THE MENTALLY ILL, RETARDED OR
ELDERLY AND IN THE OPERATION OF STATE PRISONS, INCLUDING LOCAL JAILS.

THE BILL SETS FORTH A PROCEDURE BY WHICH THE UNITED STATES ATTORNEY GENERAL MAY
INSTITUTE CIVIL ACTIONS ON BEHALF OF PERSONS RESIDING IN STATE INSTITUTIONS, SEEK EQUITABLE
RELIEF WHEN INSTITUTIONALIZED PERSONS ARE ALLEGEDLY DEPRIVED OF CONSTITUTIONALLY
SECURED RIGHTS AND THE ALLEGED DEPRIVATION IS PURSUANT TO A PATTERN OR PRACTICE OF
RESISTANCE TO THE FULL ENJOYMENT OF CONSTITUTIONALLY PROTECTED RIGHTS. SUCH A
PROCEDURE IS AN UNNECESSARY AND UNWARRANTED EXTENSION OF FEDERAL INVOLVEMENT IN THE
ADMINISTRATION OF STATE INSTITUTIONS.

CURRENT FEDERAL LAW AUTHORIZES CIVIL ACTIONS FOR REDRESS OF DEPRIVATION OF
CONSTITUTIONALLY PROTECTED RIGHTS UNDER COLOR OF STATE LAW, AND AWARDS OF ATTORNEYS

FEES TO SUCCESSFUL LITIGANTS. CURRENT FEDERAL LAW ALSO AUTHORIZES CRIMINAL PROSECUTION
IN CERTAIN CASES OF DEPRIVATION OF CONSTITUTIONALLY PROTECTED RIGHTS UNDER COLOR OF
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STATE LAW.

*60 | AM ESPECIALLY CONCERNED ABOUT SUBSECTIONS 2(1) AND (2) OF THE BILL WHICH REQUIRES
THAT UPON COMMENCING AN ACTION, THE UNITED STATES ATTORNEY GENERAL MUST CERTIFY THAT
THE GOVERNOR AND THE STATE ATTORNEY GENERAL OF A STATE HAVE BEEN NOTIFIED BY THE
UNITED STATES ATTORNEY GENERAL OR HIS DESIGNEE OF THE MEASURES WHICH HE BELIEVES MAY
REMEDY THE ALLEGED CONDITIONS WHICH DEPRIVE RIGHTS, PRIVILEGES OR IMMUNITIES SECURED OR
PROTECTED BY THE CONSTITUTION OR LAWS OF THE UNITED STATES; AND THAT THE GOVERNOR AND
STATE ATTORNEY GENERAL HAVE BEEN MADE AWARE OF FEDERAL FINANCIAL OR TECHNICAL
ASSISTANCE AVAILABLE TO ASSIST IN THE CORRECTION OF SUCH CONDITIONS. APPARENTLY IF A
STATE, FOR WHATEVER REASON, FAILS TO SEEK ALL AVAILABLE FEDERAL ASSISTANCE FOR STATE
INSTITUTIONS, THAT STATE IS SUBJECT TO A LAWSUIT. THE JUDGMENT OF THE JUSTICE DEPARTMENT
WILL THUS BE IMPOSED ON THE QUALIFIED SPECIALISTS WHO ARE ADMINISTRATORS OF STATE
INSTITUTIONS.

S. 10 WOULD NOT PROVIDE ANY GREATER PROTECTION TO INSTITUTIONALIZED PERSONS THAN WHAT
IS CURRENTLY AVAILABLE. IT WOULD SIMPLY CREATE ANOTHER LEVEL OF FEDERAL BUREAUCRACY
NOT NEARLY AS SENSITIVE TO THE RIGHTS OF NORTH DAKOTA CITIZENS WHO ARE INSTITUTIONALIZED
NOR AS WELL-EQUIPPED TO PROTECT THOSE RIGHTS AS THOSE AGENCIES, OFFICIALS AND INDIVIDUALS
NOW WORKING INSTITUTIONALIZED PERSONS.

NORTH DAKOTA LEGISLATORS AND STATE OFFICIALS ARE ACUTELY AWARE OF THEIR
RESPONSIBILITIES TO INSTITUTIONALIZED PERSONS. THE NORTH DAKOTA LEGISLATURE HAS ENACTED
JAIL STANDARDS LEGISLATION WHICH DIRECTS THE ATTORNEY GENERAL TO PROMULGATE JAIL RULES
AND REGULATIONS AND TO ENFORCE THOSE RULES AND REGULATIONS. A LEGISLATIVE INTERIM
COMMITTEE IS DEVELOPING A CORRECTIONS MASTERPLAN AND ANOTHER IS STUDYING THE SPECIAL
NEEDS OF NORTH DAKOTA’S INSTITUTIONS FOR THE MENTALLY RETARDED. THERE IS NO NECESSITY OF
FEDERAL SUPERVISION OF SUCH EFFORTS.

| OPPOSE S. 10 FOR ALL THE ABOVE REASONS.

SINCERELY,

ALLEN I. OLSON,

ATTORNEY GENERAL.

OFFICE OF THE GOVERNOR,

SALEM OREG., JUNE 4, 1979.

HON. STROM THURMOND,

RUSSELL SENATE OFFICE BUILDING,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: | AGREE WITH YOUR OPPOSITION TO S. 10 RELATING TO THE
CONSTITUTIONAL RIGHTS OF PERSONS IN PUBLIC INSTITUTIONS.

COURT ACTION INITIATED BY THE UNITED STATES DEPARTMENT OF JUSTICE IS NOT AN EFFECTIVE OR
APPROPRIATE WAY TO ASSURE THAT CITIZENS IN PUBLIC INSTITUTIONS RECEIVE PROPER CARE AND
TREATMENT. THERE ARE NOT SUFFICIENT DEFICIENCIES IN THE INSTITUTIONS TO WARRANT INTRUSION
OF THE FEDERAL GOVERNMENT IN AN ADVERSARIAL ROLE INTO THE STATE’S MANAGEMENT OF ITS
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FACILITIES.

THANK YOU FOR BRINGING THIS BILL TO MY ATTENTION. | WILL LET THE OREGON CONGRESSIONAL
DELEGATION KNOW THAT | SEE NO NEED FOR S. 10 OR H.R. 10, AND | WILL URGE THEM TO OPPOSE
ENACTMENT OF THIS LEGISLATION.

SINCERELY,

VICTOR ATIYEH,

GOVERNOR.

*61 (THIS IS COPY OF ORIGINAL TELEGRAM SENT TO SENATOR BIRCH

BAYH, WASHINGTON, D.C.)

COLUMBIA, S.C., APRIL 4, 1979.

DEAR MR. CHAIRMAN: | HAVE CONCLUDED A REVIEW OF BILL S. 10 PENDING BEFORE YOUR
SUBCOMMITTEE, WHICH WOULD AUTHORIZE THE U.S. ATTORNEY GENERAL TO INSTITUTE OR
INTERVENE IN ACTIONS ALLEGING DEPRIVATION OF CONSTITUTIONAL RIGHTS OF INSTITUTIONALIZED
PERSONS. WE HAVE A FUNCTIONALLY EFFECTIVE OMBUDSMAN SYSTEM IN THE STATE OF SOUTH
CAROLINA, INDEPENDENT STATE ADVOCACY UNITS, AND CONSTANTLY SEEK TO UPGRADE FACILITIES
AND CONDITIONS IN STATE INSTITUTIONS. THE ANSWER TO ALL PROBLEMS IS NOT ALWAYS FOUND IN
THE COURTS. | STRONGLY URGE YOU AND YOUR SUBCOMMITTEE TO CONSIDER MORE DESIRABLE
ALTERNATIVES TO ACHIEVING NECESSARY PROTECTIONS FOR CITIZENS WHO ARE INSTITUTIONALIZED.
I CONSIDER S. 10 BOTH UNNECESSARY AND UNDESIRABLE.

RICHARD W. RILEY,

GOVERNOR,

STATE OF SOUTH CAROLINA.

THE STATE OF SOUTH CAROLINA,

ATTORNEY GENERAL,

COLUMBIA, MARCH 26, 1979.

RE S. 10.

HON. BIRCH BAYH,

CHAIRMAN, SENATE JUDICIARY SUBCOMMITTEE ON THE CONSTITUTION, DIRKSEN SENATE OFFICE
BUILDING, WASHINGTON, D.C.

DEAR MR. CHAIRMAN: THIS OFFICE HAS EXPERIENCED THE CONDUCT OF LITIGATION BY THE U.S.
DEPARTMENT OF JUSTICE FROM 1972 UNTIL 1978 IN THE CASE OF ALEXANDER V. HALL, CIVIL ACTION
NO. 72-209. THIS WAS A SUIT ALLEGING THE UNCONSTITUTIONALITY OF THE SOUTH CAROLINA MENTAL
HEALTH COMMITMENT LAWS AND ALSO RAISED ISSUES AS TO ADEQUACY OF TREATMENT FOR THOSE
PATIENTS RESIDING AT SOUTH CAROLINA STATE HOSPITAL. THE PURPOSE OF THIS LETTER IS TO
INFORM YOU OF OUR OPPOSITION TO THE ENACTMENT OF S. 10 AND H.R. 10 BASED UPON THE
EXPERIENCES OF THIS OFFICE IN DEFENDING ALEXANDER V. HALL. I RECOMMEND THAT THIS



S. REP. 96-416, S. REP. 96-416 (1979)

SUBCOMMITTEE PAY GREAT HEED TO THE APRIL 4, 1978, LETTER OF THE NATIONAL ASSOCIATION OF
ATTORNEYS GENERAL, A POSITION WITH WHICH THIS OFFICE WHOLEHEARTEDLY CONCURS.

THE SOUTH CAROLINA EXPERIENCE IN THE DEFENSE OF ALEXANDER V. HALL PROVED TO BE
EXTREMELY COSTLY AND TIME CONSUMING, BOTH FOR ATTORNEYS IN THIS OFFICE AND FOR
INDIVIDUALS INVOLVED IN THE TREATMENT OF THE MENTALLY ILL AT SOUTH CAROLINA STATE
HOSPITAL. THIS SUIT WAS ULTIMATELY DISMISSED BUT ONLY AFTER FOUR YEARS OF LITIGATION WITH
THE DEPARTMENT OF JUSTICE.

| FEEL COMPELLED TO ADD ONE FURTHER ALTERNATIVE TO THAT MENTIONED BY THE NATIONAL
ASSOCIATION OF ATTORNEYS GENERAL IN ITS LETTER OF APRIL 4, 1978. THERE PRESENTLY EXISTS IN
THE DEPARTMENT OF HEALTH, EDUCATION AND WELFARE EXTENSIVE REGULATIONS GOVERNING THE
APPROPRIATE CARE OF INDIVIDUALS IN STATE MENTAL INSTITUTIONS IN ORDER FOR THOSE
INSTITUTIONS TO RECEIVE MEDICARE AND MEDICAID FUNDS. A GOAL OF IMPROVING THE CONDITIONS
OF THE MENTALLY ILL CAN BE MUCH BETTER SERVED THROUGH ENFORCEMENT OF EXISTING
REGULATIONS BY HEW PERSONNEL TRAINED IN THE FIELD RATHER THAN THROUGH THE ADVERSARY
APPROACH OF PITTING FEDERAL LAWYERS AGAINST STATE LAWYERS.

*62 | SINCERELY HOPE THAT THIS SUBCOMMITTEE CAN ACHIEVE ITS GOAL OF THE PROTECTION OF
CITIZENS WHO ARE LESS ABLE TO PROTECT THEIR OWN RIGHTS WITHOUT AUTHORIZING THE
INDISCRIMINATE INITIATION OF LITIGATION BY THE DEPARTMENT OF JUSTICE. | USED THE WORD
‘INDISCRIMINATE* ADVISEDLY BECAUSE, THROUGHOUT THE CONDUCT OF THIS LITIGATION IN SOUTH
CAROLINA, THE JUSTICE DEPARTMENT REPEATEDLY REFUSED TO ADVISE THIS OFFICE OR THE COURT
OF THE STANDARDS THAT WERE ALLEGEDLY NOT BEING PROVIDED TO THE CITIZENS OF THIS STATE.
FURTHERMORE, THE JUSTICE DEPARTMENT REFUSED TO ACKNOWLEDGE THE EXISTENCE OF DETAILED
STANDARDS OF ADEQUATE TREATMENT SET FORTH IN HEW REGULATIONS WITH WHICH ALL SOUTH
CAROLINA STATE INSTITUTIONS COMPLY.

THANK YOU VERY MUCH FOR YOUR CONSIDERATION AND INTEREST IN THIS MATTER.

VERY TRULY YOURS,

DANIEL R. MCLEOQOD,

ATTORNEY GENERAL.

STATE OF SOUTH DAKOTA,

OFFICE OF ATTORNEY GENERAL,

PIERRE, S. DAK., MAY 18, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: | WILL BE SUCCINCT. | AM OPPOSED TO SENATE BILL 10 AND HOPE THAT IT
WILL DIE IN SENATE COMMITTEE. | HAVE INFORMED OUR SENIOR SENATOR MCGOVERN OF MY
OPPOSITION AND HAVE INFORMED, AS YOU REQUESTED, THE GOVERNOR AND CERTAIN LEGISLATORS.

YOU MIGHT INFORM THE SPONSORS OF THE BILL FOR ME THAT WE PRESENTLY HAVE A BOARD OF
CHARITIES AND CORRECTIONS, A LEGISLATURE, A GOVERNOR, A WARDEN, SUPERINTENDENTS OF
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VARIOUS REMEDIAL SCHOOLS, AND A HOST OF OTHER PEOPLE TRYING TO DO THE VERY BEST THEY
CAN FOR OUR INSTITUTIONALIZED CITIZENS. | WOULD HOPE THAT THE COMMITTEE WOULD REMEMBER
THAT THOSE PEOPLE INSTITUTIONALIZED ARE THE SONS AND DAUGHTERS, MOTHERS AND FATHERS OF
PEOPLE WHO LIVE IN OUR STATE AND VOTE FOR THE PEOPLE RESPONSIBLE FOR THESE INSTITUTIONS.

I MAY POINT OUT, SENATOR THURMOND, WITH A NOTE OF BITTER HUMOR, THAT THERE ARE MANY OF
US WHO WOULD LIKE TO INSTITUTIONALIZE SOME OF THE JUSTICE DEPARTMENT LAWYERS WHO FLY
OUT FROM WASHINGTON TO SOLVE ALL OF OUR PROBLEMS AND THEN GO BACK HOME TO FIGHT THE
CIVIL SERVICE REFORM BILL. IT MAY BE GOOD FOR TOURISM IN OUR STATE, BUT IT CERTAINLY IS NOT
GOOD FOR GOVERNMENT.

RESPECTFULLY SUBMITTED,

MARK V. MEIERHENRY,

ATTORNEY GENERAL.

COMMONWEALTH OF VIRGINIA,

OFFICE OF THE GOVERNOR,

RICHMOND, MAY 7, 1979.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR STROM: THANK YOU FOR YOUR LETTER OF MAY 1, AND THE COPY OF SENATE BILL 10.

*63 1 AM ENCLOSING A COPY OF A LETTER I HAVE WRITTEN VIRGINIA’S CONGRESSIONAL DELEGATION
ON THIS LEGISLATION FOR YOUR INFORMATION.

| DO APPRECIATE YOUR BRINGING THIS TO MY ATTENTION HOWEVER.
WITH ALL GOOD WISHES, | AM

VERY TRULY YOURS,

JOHN N. DALTON.

ENCLOSURE.

APRIL 19, 1979.

HON. JOSEPH L. FISHER,

CANNON HOUSE OFFICE BUILDING,

WASHINGTON, D.C.

DEAR JOE: | HAVE BEEN ADVISED THAT HOUSE BILL 10 CONCERNING THE RIGHTS OF THE
INSTITUTIONALIZED HAS CLEARED THE HOUSE JUDICIARY COMMITTEE AND IS TENTATIVELY
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SCHEDULED TO BE HEARD ON THE FLOOR ON APRIL 26, 1979. A SIMILAR BILL, S. 10, HAS BEEN
INTRODUCED IN THE SENATE.

I CONTINUE IN MY OPPOSITION TO THE BILLS AS BEING UNNECESSARY AND REDUNDANT. | AM
CONCERNED THAT THE ATTORNEY GENERAL MAY REQUIRE A LARGE BUREAUCRATIC ORGANIZATION
TO ATTEMPT A GOOD FAITH EFFORT TO COMPLY WITH THEIR PROVISIONS, AND SUCH AN EXPENSIVE
BUREAUCRACY IS UNNECESSARY. | ALSO FEEL THAT THERE IS NOW AMPLE PROVISION TO ENSURE A
FULL AND FAIR CONSIDERATION OF ALLEGED VIOLATIONS OF AN INDIVIDUAL’S CIVIL RIGHTS AND
THAT THE BILLS WOULD INTERPOSE THE ATTORNEY GENERAL AS SOME SORT OF OFFICIAL LAWYER
FOR THOSE CONFINED. IN BRIEF, | FEEL THERE IS AN AMPLE BODY OF CASE LAW ALREADY EXISTING TO
RESOLVE DISPUTES IN THE COURTS, AND THE SCALES OF JUSTICE ARE NOT UNDULY TIPPED IN FAVOR
OF THE STATES. THEREFORE, THE SYSTEM PROPOSED BY THESE BILLS ARE NECESSARY, REDUNDANT
AND UNDULY EXPENSIVE. | FURTHER FEEL THEY REPRESENT AN INTRUSION INTO STATE
PREROGATIVES.

A COPY OF A POSITION PAPER SETTING FORTH VIRGINIA’S POSITION ON THE TWO BILLS IS ATTACHED
FOR YOUR USE. | HOPE YOU SERIOUSLY CONSIDER OUR POSITION.

WITH ALL GOOD WISHES, | AM

VERY TRULY YOURS,

JOHN N. DALTON.

OFFICE OF THE ATTORNEY GENERAL,

OLYMPIA, WASH., MAY 9, 1979.

HON. STROM THURMOND,

U.S. SENATE, COMMITTEE ON ARMED SERVICES,
WASHINGTON, D.C.

DEAR SENATOR THURMOND: THANK YOU VERY MUCH FOR YOUR THOUGHTFUL LETTER OF MAY 1, 1979
ONS. 10. I AM DELIGHTED IN YOUR UNDERSTANDING OF, AND OPPOSITION TO, THAT PROPOSAL.

BOTH THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL AND I, AS ATTORNEY GENERAL OF THE
STATE OF WASHINGTON, HAVE OPPOSED THE BILL AND ITS PREDECESSORS AS AN OUTRAGEOUS
VIOLATION OF THE BASIC PRECEPTS OF FEDERALISM. OUR EXPERIENCE IN THE STATE OF WASHINGTON
WITH THE DEPARTMENT OF JUSTICE HAS BEEN ALMOST ENTIRELY NEGATIVE. ITS INTERFERENCES
WITH THE APPROPRIATE DETERMINATION OF STATE POLICIES OF THE STATE ITSELF ARE SIMPLY TOO
NUMEROUS TO MENTION.

*64 YOU HAVE ALREADY PUT YOUR FINGER ON THE MOST IMPORTANT OBJECTION TO S. 10: THE
SEPARATION OF THE ENFORCEMENT AUTHORITY OF SUCH POLICIES AS THE DEPARTMENT MAY
DETERMINE TO BE APPROPRIATE FROM THE RESPONSIBILITY OF COMING UP WITH THE MONEY TO
IMPLEMENT THEM. | HOPE THAT YOU CAN PERSUADE YOUR COLLEAGUES OF THE JUSTICE OF YOUR
POSITION AND | WILL CONTINUE TO OPPOSE THE PROPOSAL WITH MY OWN CONGRESSIONAL
DELEGATION.

SINCERELY,

SLADE GORTON,
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ATTORNEY GENERAL.

THE STATE OF WYOMING,
ATTORNEY GENERAL,
CHEYENNE, WYO., JULY 13, 1979.
RES. 10, H.R. 10.

HON. STROM THURMOND,

U.S. SENATE,

WASHINGTON, D.C.

DEAR SENATOR THURMOND: THE STATE OF WYOMING, WHILE SUPPORTING THE OBJECTIVES OF THE
‘INSTITUTIONS BILL® WITH REGARD TO FULLY PROTECTING THE RIGHTS OF INSTITUTIONALIZED
PERSONS, VEHEMENTLY OBJECTS TO THE PROCEDURE FOR CORRECTION ENVISIONED BY THE BILL. IN
LINE WITH THE POSITION ANNOUNCED BY THE NATIONAL ASSOCIATION OF ATTORNEYS GENERAL AND
THE NATIONAL ASSOCIATION OF STATE MENTAL HEALTH PROGRAM DIRECTORS, WE BELIEVE THAT
THERE EXIST FAR MORE REASONABLE ALTERNATIVES TO THE LITIGIOUS SOLUTION SUGGESTED BY
THIS LEGISLATION.

THE PRACTICAL PROBLEMS WHICH THE BILL RAISES ARE OVERWHELMING. IT SEEMS POSSIBLE, FOR
INSTANCE, THAT THE JUSTICE DEPARTMENT MIGHT PREVAIL IN LITIGATION AGAINST A POLITICAL
SUBDIVISION, RESULTING IN AN ORDER THAT THE SUBDIVISION TAKE CORRECTIVE ACTION FAR
BEYOND ITS MEANS TO ACCOMPLISH. I AM ADVISED THAT CONGRESSMAN KASTENMEIER’S
AMENDMENT TO ALLOW FEDERAL FINANCIAL ASSISTANCE TO THE DEFENDANT STATE OR SUBDIVISION
FAILED TO PASS, INDICATING THAT WHILE THE FEDERAL GOVERNMENT IS GRANTED THE RIGHT TO
MAKE THE INITIAL DETERMINATION THAT AN EGREGIOUS CONDITION EXISTS, THERE IS NO
CONCOMITANT DUTY TO LEND ASSISTANCE IN ANY MEANINGFUL WAY.

HOW THE ELECTED REPRESENTATIVES OF THE STATE CAN SUPPORT A BILL WHICH SUGGESTS A
PROCEDURE WHICH HAS COST ONE STATE $56,000 TO ANSWER ONE SET OF INTERROGATORIES, WHEN
THAT SAME AMOUNT WOULD PROBABLY HAVE CORRECTED THE EGREGIOUS CONDITION, APPEARS TO
BE A STERLING EXAMPLE OF AN EXERCISE IN COUNTERPRODUCTIVITY.

THIS IS, AFTER ALL, A NATION OF STATES. IT SEEMS AS THOUGH SOME OF OUR CONGRESSMEN FORGET
THAT THEY ARE ELECTED TO REPRESENT THE PEOPLE OF THOSE STATES, AND NOT TO BLUDGEON THEM
WITH NEEDLESS LAWSUITS.

| SINCERELY HOPE THAT THE UNITED STATES CONGRESS WILL RECOGNIZE THE PITFALLS INHERENT IN
THIS LEGISLATION AND TAKE PROPER STEPS TO ENACT LAW WHICH PUTS THE FEDERAL GOVERNMENT
AND THE STATES ON THE ROAD TO A COOPERATIVE SOLUTION. THE DISAGREEMENTS WHICH THIS
STATE HAS HAD WITH THE FEDERAL GOVERNMENT ARE WELL KNOWN TO ALL. | BELIEVE THAT THESE
DIFFERENCES ARE, TO A LARGE DEGREE, THE RESULT OF PRECIPITOUS ACTION TAKEN *65 BY OUR
LAWMAKERS WITHOUT DUE REGARD FOR THE LEGITIMATE INTERESTS OF THE SEVERAL STATES, AND
THE SPECIAL CONDITIONS WHICH EXIST IN EACH.

WHY NOT SPEND THE TAX DOLLARS OF THE PEOPLE OF THIS STATE TO HELP THEM, RATHER THAN TO
SUE THEM.
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SINCERELY YOURS,
JOHN D. TROUGHTON,

ATTORNEY GENERAL.

*66 **830 XVI. ADDITIONAL VIEWS OF SENATOR PAUL LAXALT ON S. 10

I AGREE WITH THE MINORITY VIEWS AND | CONCUR IN THEM. | BELIEVE THERE IS AN ADDITIONAL
ISSUE, HOWEVER, WHICH IS EXTREMELY IMPORTANT AND WHICH SHOULD NOT BE FORGOTTEN.

IT IS MY OPINION THAT THERE IS NO NEED FOR THIS BILL. I HAVE CONSISTENTLY OPPOSED
LEGISLATION SINCE COMING TO CONGRESS WHICH, IN MY VIEW, IS NOT NEEDED AND WHICH SIMPLY
GIVES AN AGENCY OF THE FEDERAL GOVERNMENT MORE AUTHORITY THAN IT NOW HAS. | BELIEVE
THAT THIS BILL FALLS INTO THAT CATEGORY, AND THUS BELIEVE THAT THE BILL IS UNSOUND.

THERE HAVE INDEED BEEN MANY, MANY CASES OF OUTRAGEOUS TREATMENT OF THE INMATES OF
BOTH FEDERAL AND STATE INSTITUTIONS THROUGHOUT THE COUNTRY. | HAVE NO QUARREL WITH
THAT FACT, AND BELIEVE THAT THE HEARING RECORD SPEAKS FOR ITSELF. HOWEVER, FEW OF THE
CASES OF RECENT YEARS CITED IN THE HEARING RECORD AS EXAMPLES OF DEPRIVATIONS OF
CONSTITUTIONAL AND LEGAL RIGHTS AND PRIVILEGES DO NOT INDICATE A PATTERN OR PRACTICE OF
WANTON OR WILLFUL NEGLECT, BUT ARE ONLY INCIDENTS.

THIS BILL, HOWEVER, REQUIRES THAT AS A CONDITION PRECEDENT TO BRINGING SUIT THE
DEPARTMENT OF JUSTICE MUST HAVE REASONABLE CAUSE TO BELIEVE THAT INSTITUTIONALIZED
PERSONS HAVE BEEN SUBJECTED TO EGREGIOUS AND FLAGRANT CONDITIONS PURSUANT TO A
PATTERN OR PRACTICE OF RESISTANCE, ON THE PART OF STATE OR LOCAL OFFICIALS, TO ALLOWING
THEM ENJOYMENT OF THEIR CONSTITUTIONAL AND LEGAL RIGHTS. INCIDENTS, IN THEMSELVES, ARE
NOT ENOUGH.

THIS BILL GIVES THE DEPARTMENT OF JUSTICE MUCH BROADER AUTHORITY TO ENTER THE JUDICIAL
ARENA AGAINST STATE AND LOCAL OFFICIALS THAN IT HAS HAD IN THE PAST, AND GIVES IT FAR
BROADER AUTHORITY THAN IT SHOULD BE GRANTED WITHOUT COMPELLING EVIDENCE OF A SEVERE
NEED REQUIRING CORRECTION. IN A SITUATION SUCH AS THIS WHERE A GOVERNMENT AGENCY IS
GIVEN SUCH BROAD AUTHORITY, PARTICULARLY AUTHORITY WHICH DIRECTLY INTRUDES INTO WHAT
HAS TRADITIONALLY BEEN THE DOMAIN OF STATE GOVERNMENTS, THERE MUST BE A SHOWING THAT
THERE IS AN UNQUESTIONED NEED FOR THAT AUTHORITY TO BE GRANTED. WITHOUT A SHOWING OF
SUCH NEED, THERE IS, IN MY VIEW, NO JUSTIFICATION FOR THE BILL.

THUS THE QUESTIONS MUST BE ASKED: WHAT IS THE NEED FOR THIS BILL? WHAT IS THE EVIDENCE OF
PATTERNS AND PRACTICES OF SUCH BEHAVIOR WHICH WARRANTS THE INTRUSION OF THE FEDERAL
GOVERNMENT INTO THIS AREA? ARE THERE INSTANCES WHERE A COURT HAS MADE A FINDING, BASED
ON EVIDENCE SUBMITTED TO IT, OF A PATTERN OR PRACTICE OF SUCH CONDUCT? OR ARE THERE EVEN
INSTANCES WHERE THERE MIGHT BE A REASONABLE INFERENCE OF A PATTERN OR PRACTICE OF SUCH
VIOLATIONS? THERE ARE NOT. NO COURT HAS MADE A FINDING OF A PATTERN OR PRACTICE OF SUCH
VIOLATIONS, AND WE FIND FEW SITUATIONS WHERE A REASONABLE INFERENCE MIGHT BE DRAWN
THAT SUCH A PATTERN OR PRACTICE EXISTED.

THE INCIDENTS OF ABUSIVE CONDUCT CITED BY THE PROPONENTS OF THE BILL ARE NOT THE SORT OF
BEHAVIOR WHICH CONSTITUTE WILLFUL AND WANTON *67 CONDITIONS, OR CONDITIONS OF GROSS
NEGLECT PURSUANT TO A PATTERN OF PRACTICE OF RESISTANCE. THEY ARE INCIDENTS AND ONLY
INCIDENTS. TO STRICTLY ADHERE TO THE TERMS USED IN THE BILL, IT WOULD BE NECESSARY THAT
**831 STATE OFFICIALS, INCLUDING GOVERNORS AND STATE ATTORNEYS GENERAL NOT ONLY KNEW
ABOUT SUCH CONDUCT, BUT IN FACT APPROVED OF IT. AS A FORMER GOVERNOR MYSELF, I DON’T
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BELIEVE THAT’S THE CASE. THE CASES IN WHICH THE JUSTICE DEPARTMENT HAS HERETOFORE
INTERVENED, AND WHICH HAVE BEEN CITED AS THE SORT OF CASES WHICH THIS BILL WOULD
AUTHORIZE THE JUSTICE DEPARTMENT TO COMMENCE, INVOLVE, FOR THE MOST PART, ISSUES SUCH AS
WHETHER INMATES OF INSTITUTIONS WILL BE PROVIDED 30 INSTEAD OF 20 HOURS OF REHABILITATIVE
TRAINING PER WEEK, OR INVOLVE THE AMOUNT OF MONEY SPENT ON RECREATIONAL FACILITIES PER
INMATE. THOSE ARE NOT, WE BELIEVE, QUESTIONS IN WHICH THE JUSTICE DEPARTMENT SHOULD
INVOLVE ITSELF.

THEREFORE, UNTIL A SHOWING HAS BEEN MADE THAT THERE EXIST SITUATIONS WHERE THERE
APPEARS TO BE A PATTERN OR PRACTICE OF DEPRIVATION OF RIGHTS, AS DEFINED IN THE BILL, THERE
IS LITTLE JUSTIFICATION FOR THIS BILL, AND ITS PASSAGE UNNECESSARILY GRANTS THE FEDERAL
GOVERNMENT AND THE DEPARTMENT OF JUSTICE POWER WHICH THEY DO NOT NEED.

PAUL LAXALT.

*68 XVII. ADDITIONAL VIEWS OF SENATOR ALAN K. SIMPSON ON S. 10

IN MY YEARS OF LEGISLATING AND PRACTICING LAW | HAVE LEARNED TO BECOME MOST WARY WHEN
EXAMINING ISSUES WHICH ARE PRESENTED WHILE ENMESHED IN ‘HORROR STORIES® OBVIOUSLY
INTENDED TO TOUCH EVERY FINE HUMAN EMOTION. | TRUST MY COLLEAGUES MIGHT AGREE WITH ME
IN OBSERVING THAT WE HAVE SEEN ENOUGH BAD LEGISLATION PASSED FOR THE BEST OF MOTIVES. |
TRUST THEY MIGHT ALSO AGREE THAT ACTIONS TAKEN BASED ON NARROW PERSPECTIVES OFTEN
HAVE A VERY HARMFUL LONG RUN EFFECT.

WE ARE URGED BY THE PROPONENTS OF THIS LEGISLATION TO BELIEVE THAT THE STATES ARE
ABSOLUTELY IMMOBILIZED TO CORRECT DEFICIENCIES IN THIS AREA AND THAT STATE INSTITUTIONS
SEEM TO MAKE A PRACTICE OF UTILIZING CLUBS, BOILING WATER, ELECTRIC SHOCK AND OTHER
BIZARRE METHODS OF ‘TREATMENT.® CERTAINLY THERE MAY BE ABUSES. THERE HAVE BEEN
CAREFULLY HIGHLIGHTED-- AND RIGHTLY SO. BUT | DO NOT BELIEVE THAT PLAIN BARBARISM IS
COMMON IN STATE INSTITUTIONS IN AMERICA.

WHEN ABUSES DO OCCUR, | BELIEVE THEY ARE USUALLY BROUGHT SWIFTLY TO LIGHT BY NEIGHBORS,
RELATIVES, REPORTERS, AND SYMPATHETIC INSTITUTIONAL EMPLOYEES AND PUBLIC OFFICIALS,
INCLUDING EMPLOYEES OF THE FEDERAL AGENCIES-- SUCH AS HEW-- WHICH PROVIDE FEDERAL
FUNDS. GOVERNORS AND LEGISLATORS THEN HAVE A CLEAR HISTORY OF DOING THE VERY BEST THEY
CAN TO RESPOND AND IMPROVE CONDITIONS, USUALLY WITH QUITE LIMITED RESOURCES. | SERVED IN
A STATE LEGISLATURE FOR 14 YEARS. AS OTHERS WHO HAVE SERVED IN SUCH BODIES KNOW, THE
STATE LEGISLATURES CONSIST OF RESPONSIBLE, CONSCIENTIOUS PERSONS DOING THE HARD JOBS
THEY WERE SELECTED TO PERFORM-- AND OFTEN IN ‘CITIZEN LEGISLATURES.*

I DO NOT BELIEVE THAT INTERFERENCE BY THE JUSTICE DEPARTMENT INTO AREAS OF STATE
SOVEREIGNTY-- ESPECIALLY IN THE ABSENCE OF ADDITIONAL RESOURCES BEING PROVIDED-- IS
LIKELY TO RESULT IN ANY SIGNIFICANT IMPROVEMENT IN THE CONDITION OF PERSONS RESIDING IN
STATE INSTITUTIONS. IN FACT, THE INITIATION OF JUSTICE DEPARTMENT INVESTIGATIONS AND
LITIGATION WOULD LIKELY DIVERT AWAY CONSIDERABLE ATTENTION, TIME, AND RESOURCES OF OUR
STATE INSTITUTIONS AND OFFICIALS. CONSEQUENTLY, S. 10’S **832 GRANT OF NEW POWER TO THE
JUSTICE DEPARTMENT AT THE EXPENSE OF THE STATES IS SURELY NOT JUSTIFIED.

ALAN K. SIMPSON.
1 SEE, E.G., DEVELOPMENTALLY DISABLED ASSISTANCE AND BILL OF RIGHTS ACT OF 1975, 42 U.S.C. 6010

ET SEQ. (PUB. L. NO. 94-103); REHABILITATION ACT OF 1973, 29 U.S.C. 794; (PUB. L. NO. 93-112); EDUCATION
OF ALL HANDICAPPED CHILDREN ACT OF 1975 (PUB. L. NO. 94-142); JUVENILE JUSTICE AND
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DELINQUENCY PREVENTION ACT OF 1974, 42 U.S.C. 5601 ET SEQ. (PUB. L. NO. 93-415); OMNIBUS CRIME
AND SAFE STREETS ACT, 42 U.S.C. 3701 (PUB. L. NO. 90-351); PAROLE COMMISSION AND REORGANIZATION
ACT OF 1976, 18 U.S.C. 4201 ET SEQ. (PUB. L. NO. 94-233).

2 SEE TEXT AT NOTE 7 INFRA. SEE ALSO COMMENTS OF JUDGE NICHOLAS J. WALINSKI, HEARINGS ON S.
1393 BEFORE THE SUBCOMM. ON THE CONSTITUTION OF THE SENATE COMM. ON THE JUDICIARY, 95TH
CONG., 1ST SESS., 548, 552-53 (1977) (HEREINAFTER CITED AS S. 1393 HEARINGS). THE DEPARTMENT’S
EFFORTS HAVE ALSO BEEN FAVORABLY COMMENTED UPON IN LEGAL PERIODICALS, SEE, E.G., HERR,
CIVIL RIGHTS, UNCIVIL ASYLUMS AND THE RETARDED, 43 CIN.L.REV. 679, 779 (1974).

3 UNITED STATES V. SOLOMON, 419 F.SUPP. 358 (D. MD. 1976) (ROSEWOOD STATE HOSPITAL); UNITED
STATES V. MATTSON, C.A. NO. 74-138-BU (D. MONT., SEPTEMBER 29, 1976), APPEAL DOCKETED, NO.
76-3568, 9TH CIR., OCTOBER 19, 1976 (BOULDER RIVER HOSPITAL).

4 UNITED STATES V. SOLOMON, C.A. NO. 76-2184 (4TH CIR., OCTOBER 12, 1977). UNITED STATES V.
MATTSON, 600 F.2D 1295 (9TH CIR. 1979).

5E.G., TITLE VI OF THE CIVIL RIGHTS ACT OF 1960, 42 U.S.C. 1971(C) (DISCRIMINATION IN VOTING); TITLE
I OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000A-5(A) (DISCRIMINATION IN PUBLIC
ACCOMMODATIONS); TITLE Il OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000BA) (DISCRIMINATION IN
PUBLIC FACILITIES); TITLE VII OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000E-6(A) (EMPLOYMENT
DISCRIMINATION); TITLE IX OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000H-2 (DENIAL OF EQUAL
PROTECTION); TITLE IV OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000C-6(A) (DISCRIMINATION IN
PUBLIC EDUCATION).

6 325 F.SUPP. 781, 334 F.SUPP. 1341, 344 F.SUPP. 373, 344 F.SUPP. 387 (M.D. ALA. 1971-72), AFF’'D SUB NOM.
WYATT V. ADERHOLT, 503 F.2D 1305 (5TH CIR. 1974).

7 344 F.SUPP.AT 375, N. 3.

8 STAMUS AND UNITED STATES V. LEONHARDT AND STATE OF IOWA, 414 F.SUPP. 439 (S.D. IOWA 1976);
ALEXANDER AND UNITED STATES V. HALL, C.A. NO. 72-209 (D.S.C. 1974); BARTLEY V. KREMENS, 402
F.SUPP. 1039, (E.D. PA. 1975) (THREE-JUDGE COURT), VACATED AND REMANDED SUB NOM. KREMENS V.
BARTLEY, NO. 75-1074, S. CT., DECIDED MAY 16, 1977; EWING V. GAVER, C.A. NO. C-74-147 (N.D. OHIO 1974).

9 UNITED STATES V. SOLOMON, 419 F.SUPP. 358 (D. MD. 1976), AFF’D C.A. NO. 76-2184 (4TH CIR., OCTOBER
12, 1977); UNITED STATES V. MATTSON, C.A. NO. 74-138-BU (D. MONT., SEPTEMBER 29, 1976), APPEAL
DOCKETED, NO. 76-3568, 9TH CIR., OCTOBER 19, 1976.

10 THE EVIDENCE AT TRIAL REVEALED THAT FOUR PATIENTS DIED AS THE RESULT OF INADEQUATE
SUPERVISION: ONE WHEN A GARDEN HOSE WAS INSERTED IN HIS RECTUM BY A FELLOW PATIENT
CHARGED WITH THE RESPONSIBILITY OF CLEANING HIM; ANOTHER WHEN A FELLOW PATIENT PUSHED
THE WHEELCHAIR IN WHICH HE WAS CONFINED THROUGH A SHOWER OF SCALDING WATER; A THIRD
WHEN SOAPY WATER WAS FORCED DOWN HIS THROAT; AND A FOURTH WHEN HE INGESTED AN
OVERDOSE OF DRUGS LEFT UNATTENDED AND UNSECURED. 503 F.2D AT 1311, N. 6.

11 WYATT V. STICKNEY, 334 F.SUPP.AT 1343; WYATT V. ADERHOLT, 503 F.2D AT 1310-11.
12 WYATT V. ADERHOLT, 503 F.2D AT 1309, N. 4.

13 NEW YORK STATE ASS’N FOR RETARDED CHILDREN V. ROCKEFELLER, 357 F.SUPP. 752 (E.D.N.Y. 1973),
SUB NOM., NYSARC V. CAREY, 393 F.SUPP. 715 (E.D.N.Y. 1975)) (CONSENT DECREE).

14 A CEREBRAL PALSY VICTIM MISTAKENLY DIAGNOSED AS MENTALLY RETARDED SPENT 16 YEARS AT
WILLOWBROOK. TESTIFYING ON THE CONDITIONS IN THE INSTITUTION, HE RECALLED THAT WARDS OF
40 RESIDENTS WERE FED IN A PERIOD OF 3 TO 4 MINUTES WITH THE COURSES OF AN INDIVIDUAL MEAL
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S. REP. 96-416, S. REP. 96-416 (1979)

MIXED TOGETHER AND SHOVELED DOWN THE THROATS OF THOSE UNABLE TO FEED THEMSELVES.
TESTIMONY OF BERNARD CARABELLO. S. 1393 HEARINGS, 76. CONFIRMING THIS TESTIMONY, DR.
MICHAEL WILKINS, A FORMER STAFF PHYSICIAN AT WILLOWBROOK, TESTIFIED THAT THE FOREMOST
CAUSE OF RESIDENT DEATH WAS PNEUMONIA RESULTING FROM THE INHALATION OF RAPIDLY
FORCE-FED FOOD. HE ALSO NOTED THAT SEXUAL ASSAULTS WERE ‘A COMMON PRACTICE® AT
WILLOWBROOK. S. 1393 HEARINGS, 74.

15 357 F.SUPP.AT 756, 770.

16 MORALES V. TURMAN, 364 F.SUPP. 116 (E.D. TEX. 1973), 383 F.SUPP. 53 (E.D. TEX. 1974); REV’D FOR
ABSENCE OF A THREE-JUDGE COURT, 535 F.2D 864 (5TH CIR. 1976), JUDGMENT OF COURT OF APPEALS
REV’D AND REMANDED, 430 U.S. 322 (1977).

17 364 F.SUPP.AT 173.

18 383 F.SUPP.AT 73. JUVENILES WERE TEARGASSED °‘IN SITUATIONS IN WHICH NO RIOT OR OTHER
DISTURBANCE WAS IMMINENT.® 364 F.SUPP.AT 170. ONE YOUTH WAS SPRAYED WHILE CONFINED IN A
CELL, ANOTHER WHILE BEING HELD BY TWO CORRECTIONAL OFFICERS, AND A THIRD WHILE
ATTEMPTING TO FLEE A BEATING. ID. SELECTED YOUTHS WERE CONFINED IN CELLS LACKING ‘THE
MINIMUM BEDDING NECESSARY FOR COMFORTABLE AND HEALTHFUL SLEEP,° WHILE OTHERS WERE
DENIED REGULAR ACCESS TO BATHROOM FACILITIES. ID. AT 172. SOME WERE PLACED IN HOMOSEXUAL
DORMITORIES AS A FORM OF PUNISHMENT.

19 NO. 74-2412 (E.D. LA, FILED JULY 26, 1976).

20 S. 1393 HEARINGS 788.

21 BATTLE V. ANDERSON, 376 F.SUPP. 402 (E.D. OKLA. 1974). ... F.SUPP. ... (JUNE 14, 1977).
22 376 F.SUPP.AT 410, 412.

23 ORDER OF JUNE 14, 1977, ...F.SUPP. . ...

24 GATES V. COLLIER, 349 F.SUPP. 881 (N.D. MISS. 1972), AFF’D, 501 F.2D 1291 (5TH CIR. 1974).
25501 F.2D AT 1300.

26 ID.

27 E.G., WYATT V. STICKNEY, 325 F.SUPP. 781, 334 F.SUPP. 1341, 344 F.SUPP. 373, 344 F.SUPP. 387 (M.D. ALA.
1971-72), AFF’D SUB NOM. WYATT V. ADERHOLT, 503 F.2D 1305 (5TH CIR. 1974); NEW YORK STATE ASS’N
FOR RETARDED CHILDREN V. ROCKEFELLER, 357 F.SUPP. 752 (E.D.N.Y. 1973); HALDERMAN V. PENNHURST,
C.A. NO. 74-1345 (E.D. PA., DECEMBER 23, 1977): MORALES V. TURMAN, 364 F.SUPP. 166 (E.D. TEX. 1973), 383
F.SUPP. 53 1974); WELSCH V. LIKINS, 373 F.SUPP. 487 (D. MINN. 1974), AFF’D IN PART, 550 F.2D COLLIER, 349
F.SUPP. 881 (N.D. MISS. 1972); BATTLE V. ANDERSON. 376 F.SUPP. 402 (E.D. OKLA. 1974); NEWMAN V.
ALABAMA, 349 F.SUPP. 278 (M.D. ALA. 1972), AFF’D IN PART, 503 F.2D 1320 (5TH CIR. 1974), CERT. DENIED,
421 U.S. 948 (1975); PUGH V. LOCKE, 406 F.SUPP. 318 (M.D. ALA. 1976); WILLIAMS V. EDWARDS, 547 F.2D 1206
(1977).

28 SEE E.G., WYATT V. STICKNEY, 325 F.SUPP. 781, 334 F.SUPP. 1341, 344 F.SUPP. 373, 344 F.SUPP. 387 M.D.
ALA. 1971-72), AFF’D SUB NOM. WYATT V. ADERHOLT, 503 F.2D 1305 (5TH CIR. 1974); NEW YORK STATE
ASS’N FOR RETARDED CHILDREN V. ROCKEFELLER, 357 F.SUPP. 752 (E.D.N.Y. 1973); DAVIS V. WATKINS,
384 F.SUPP. 1196 (N.D. OHIO 1974); MORALES V. TURMAN, 364 F.SUPP. 166 (E.D. TEX. 1973), 383 F.SUPP. 53
(1974); HORACEK AND U.S. V. EXON, 357 F.SUPP. 71 (D. NEB. 1973) (JURISDICTIONAL ISSUES); GATES V.
COLLIER, 349 F.SUPP. 881 (N.D. MISS. 1972), AFF’D, 501 F.2D 1291 (5TH CIR. 1974); WELSCH V. LIKING, 373
F.SUPP. 487 (D. MINN. 1974), AFF’D IN PART, 550 F.2D 1122 (8TH CIR. 1977); GARY W. V. STEWART, NO.
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S. REP. 96-416, S. REP. 96-416 (1979)

74-2412 (E.D. LA, FILED JULY 26, 1976); INMATES OF BOYS’ TRAINING SCHOOL V. AFFLECK, 346 F.SUPP.
1354 (D.R.I. 1972); STACHULAK V. COUGHLIN, 364 F.SUPP. 686 (N.D. ILL. 1973); MARTARELLA V. KELLEY, 349
F.SUPP. 575 (S.D.N.Y. 1972); NELSON V. HEYNE, 491 F.2D 352 (7TH CIR.), CERT. DENIED, 417 U.S. 976 (1974);
HALDERMAN V. PENNHURST, C.A. NO. 74-1345 (E.D. PA., DECEMBER 23, 1977).

29 SEE, E.G., WYATT V. STICKNEY, 325 F.SUPP. 781, 334 F.SUPP. 1341, 344 F.SUPP. 373, 344 F.SUPP. 387 (M.D.
ALA. 1971-72), AFF’D SUB NOM. WYATT V. ADERHOLT, 503 F.2D 1305 (5TH CIR. 1974); DAVIS V. WATKINS,
384 F.SUPP. 1196 (N.D. OHIO 1974); MORALES V. TRUMAN, 364 F.SUPP. 166 (E.D. TEX. 1973), 383 F.SUPP. 53
(1974); WELSCH V. LIKINS, 373 F.SUPP. 487 (D. MINN. 1974).

30 SEE, E.G., NEW YORK STATE ASS’N. FOR RETARDED CHILDREN V. ROCKEFELLER, 357 F.SUPP. 752
(E.D.N.Y. 1973).

31 SEE, E.G., GATES V. COLLIER, 501 F.2D 1291, 1301; WILLIAMS V. EDWARDS, 547 F.2D 1206 (5TH CIR. 1977);
HOLT V. SARVER, 309 F.SUPP. 362 (E.D. ARK. 1970), AFF’D 442 F.2D 304 (8TH CIR. 1971); WRIGHT V. MCMANN,
387 F.2D 510 (2D CIR. 1967); NEWMAN V. ALABAMA, 349 F.SUPP. 278 (1972), AFF’D IN PART 503 F.2D 1320 (5TH
CIR. 1974); BATTLE V. ANDERSON, 376 F.SUPP. 402 (E.D. OKLA. 1974, ---- F.SUPP. ---- (JUNE 14, 1977).

32 CIRCUIT JUDGE IRVING KAUFMAN, BOOK REVIEW, 86 HARV.L.REV. 637, 639 (1973) CITING WRIGHT V.
MCMANN, 387 F.2D 519 (2D CIR. 1967).

33 SEE, E.G., O’CONNOR V. DONALDSON, 422 U.S. 563, 95 S.CT. 2486, 45 L.ED.2D 396 (1975); IN RE GAULT, 387
U.S. 1,87 S.CT. 1428, 18 L.ED.2D 527 (1967).

34 THE STATES ARE IOWA, SOUTH CAROLINA, PENNSYLVANIA, AND OHIO. SEE CASES CITED NOTE 8
SUPRA.

35 TELEPHONE CONVERSATION WITH CHRIS HANSEN, JUNE 16, 1977.
36 ID.

37 TESTIMONY OF STEPHEN BERZON, LEGAL DIRECTOR, CHILDREN’S DEFENSE FUND. S. 1393 HEARINGS,
789.

38 ID.
39 349 F.SUPP. 881 (N.D. MISS. 1972), AFF’D, 501 F.2D 1291 (5TH CIR. 1974).

40 TELEPHONE CONVERSATION WITH PAUL DOUGLAS, OFFICE OF PUBLIC ACCOMMODATIONS AND
FACILITIES, U.S. DEPARTMENT OF JUSTICE, CIVIL RIGHTS DIVISION, DECEMBER 1, 1977.

41 S. 1393 HEARINGS, 452.

42 AS NOTED ABOVE, AT LEAST 10 FEDERAL COURTS HAVE CALLED UPON THE UNITED STATES TO
PARTICIPATE IN LITIGATION INVOLVING CONSTITUTIONAL RIGHTS OF THE INSTITUTIONALIZED. SEE
TESTIMONY OF DREW S. DAYS IIl, ASSISTANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S.
DEPARTMENT OF JUSTICE, S. 1393 HEARINGS, 33.

43 SEE, E.G., WILLIAMS V. EDWARDS, 547 F.2D 1206 (5TH CIR. 1977); GATES V. COLLIER, 349 F.SUPP. 881
(M.D. MISS. 1972), AFF’D, 501 F.2D 1291 (5TH CIR. 1974); BATTLE V. ANDERSON, 376 F.SUPP. 402 (E.D. OKLA.
1974), ---- F.SUPP. ---- (JUNE 14, 1977).

44 SEE, FOR EXAMPLE, THE COMPLAINT FILED BY THE UNITED STATES IN UNITED STATES V. ELROD, C.A.
NO. 76C4768 (N.D. ILL. FILED DECEMBER 29, 1976), CHALLENGING CONDITIONS IN COOK COUNTY, ILL.,
JAIL. DEFENDANTS’ MOTION TO DISMISS FOR LACK OF STANDING IS PENDING.

45 519 F.SUPP. 358 (D. MD. 1976).
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S. REP. 96-416, S. REP. 96-416 (1979)

46 C.A. NO. 74-138-BU (D. MONT., SEPTEMBER 29, 1976), APPEAL DOCKETED, NO. 76-3568 (9TH CIR.
OCTOBER 19, 1976).

47 SIMILAR CHALLENGES HAVE BEEN MADE TO THE ATTORNEY GENERAL’S MOTIONS TO INTERVENE IN
PENDING LITIGATION. WHILE SUCH CHALLENGES HAVE PROVEN UNSUCCESSFUL SO FAR, AT LEAST
THREE JUSTICES OF THE SUPREME COURT HAVE EXPRESSED DOUBT AS TO THE LEGALITY OF THE
ATTORNEY GENERAL’S INTERVENTION IN SUCH SUITS, ABSENT EXPLICIT AUTHORITY. IN RE ESTELLE,
426 U.S. 925, 928 (1976) (REHNQUIST, J. WITH WHOM THE CHIEF JUSTICE AND MR. JUSTICE POWELL JOINED,
DISSENTING).

48 UNITED STATES V. SOLOMON, C.A. NO. 76-2184 (4TH CIR., OCTOBER 12, 1977). UNITED STATES V.
MATTSON, 600 F.2D 1295 (9TH CIR. 1979).

49 IN AT LEAST TWO STATES WHERE THE ATTORNEY GENERAL HAD FILED OR AUTHORIZED SUIT, THE
ATTITUDE OF STATE OFFICIALS ALTERED RADICALLY FOLLOWING THE FOURTH CIRCUIT’S
AFFIRMANCE IN SOLOMON. ONE SUCH SUIT IS UNITED STATES V. ELROD, AN ACTION AGAINST
OFFICIALS IN CHARGE OF THE COOK COUNTY, ILL., JAIL. C.A. NO. 76C4768 (N.D. ILL.) BEFORE SOLOMON,
THE DEFENDANTS WERE ACTIVELY ENGAGED IN NEGOTIATING A SETTLEMENT WITH JUSTICE
DEPARTMENT ATTORNEYS; AFTER THE FOURTH CIRCUIT’S AFFIRMANCE IN SOLOMON, DEFENDANTS
TERMINATED SETTLEMENT NEGOTIATIONS AND SECURED A PROTECTIVE ORDER HALTING FURTHER
DISCOVERY BY THE ATTORNEY GENERAL. SIMILAR BEHAVIOR WAS SHOWN BY INDIANA OFFICIALS IN A
SUIT AUTHORIZED AGAINST THAT STATE’S PRISON SYSTEM. STATE OFFICIALS INITIALLY INDICATED A
WILLINGNESS TO NEGOTIATE WITH JUSTICE DEPARTMENT LAWYERS, PROVIDED THE LATTER SUPPLIED
THEM WITH A DETAILED LIST OF THE ALLEGEDLY UNCONSTITUTIONAL CONDITIONS. ASSISTANT
ATTORNEY GENERAL DAYS DID SO IN A SEVEN-PAGE LETTER. STATE OFFICIALS DELAYED RESPONDING
TO THE LETTER UNTIL AFTER THE SOLOMON DECISION, WHEN THEY REPLIED WITH A ONE-PAGE
LETTER, SUMMARILY DISMISSING THE JUSTICE DEPARTMENT’S ALLEGATIONS AS UNSUBSTANTIATED.

50 A SURVEY BY THE NATIONAL ASSOCIATION OF SUPERINTENDENTS OF PUBLIC RESIDENTIAL
FACILITIES SHOWED THAT IN 1975, 190,000 PERSONS RESIDED IN PUBLIC INSTITUTIONS FOR THE
MENTALLY RETARDED. NATIONAL ASSOCIATION OF SUPERINTENDENTS, ‘CURRENT TRENDS AND
STATUS OF PUBLIC RESIDENTIAL SERVICES FOR THE MENTALLY RETARDED, 10 (1975). A NATIONAL
SCIENCE FOUNDATION COMMITTEE REPORTED THAT IN 1976, APPROXIMATELY 363,000 CHILDREN AND
ADOLESCENTS RESIDED IN FACILITIES FOR THE EMOTIONALLY DISTURBED, INSTITUTIONS FOR
DEPENDENT AND NEGLECTED CHILDREN, TRAINING SCHOOLS FOR DELINQUENTS, AND INSTITUTIONS
FOR THE PHYSICALLY HANDICAPPED. ADVISORY COMMITTEE ON CHILD DEVELOPMENT OF THE
NATIONAL SCIENCE FOUNDATION, ‘TOWARD A NATIONAL POLICY FOR CHILDREN AND FAMILIES® (1976).
ACCORDING TO A NATIONAL INSTITUTE OF MENTAL HEALTH STATISTICAL ANALYSIS OF 1975, AT ANY
ONE TIME, 200,000 PERSONS ARE CONFINED IN STATE AND COUNTY FACILITIES FOR THE MENTALLY ILL.
(A JUSTICE DEPARTMENT CENSUS OF 1970 REVEALED THAT 113,000 OF THOSE IN FACILITIES FOR THE
MENTALLY ILL ARE 65 OR OLDER.) IN DECEMBER 1976, APPROXIMATELY 250,000 PERSONS WERE HOUSED
IN STATE PRISONS. THESE STATISTICS DO NO MORE THAN CONFIRM THE ACKNOWLEDGED FACT THAT A
STAGGERING NUMBER OF PERSONS, AT SOME TIME IN THEIR LIVES, ARE WHOLLY DEPENDENT ON AN
INSTITUTIONAL ENVIRONMENT.

51 SOME $7.5 BILLION IN FEDERAL FUNDS ARE DEVOTED TO LONG-TERM CARE ANNUALLY. S. 1393
HEARINGS, 901, 906. A GOVERNMENT ACCOUNTING OFFICE STUDY OF THE AID TO FAMILIES WITH
DEPENDENT CHILDREN PROGRAM REVEALED THAT 25 PERCENT OF FOSTER CHILDREN UNDER THE
PROGRAM ARE IN INSTITUTIONS. ROSEWOOD STATE HOSPITAL FOR THE MENTALLY RETARDED, THE
SUBJECT OF THE RECENTLY DISMISSED SOLOMON SUIT, RECEIVED $14 MILLION IN FEDERAL FUNDS
DURING FISCAL YEAR 1974-75. S. 1393 HEARINGS, 802. THE UNITED STATES HAS A 3-YEAR GRANT TO THE
INDIANA DEPARTMENT OF CORRECTIONS TO PROVIDE MEDICAL SERVICES FOR ITS PRISON INMATES. IN
SUITS BROUGHT AGAINST PRISONS AND CORRECTIONAL FACILITIES, LEAA FUNDS HAVE BEEN MADE
AVAILABLE TO IMPLEMENT THE TERMS OF COURT DECREES, E.G., GATES V. COLLIER, 501 F.2D 1291, 1320
(5TH CIR. 1974). RECENTLY, $3.5 MILLION IN FEDERAL FUNDS WERE MADE AVAILABLE TO 16 STATES TO
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S. REP. 96-416, S. REP. 96-416 (1979)

BEGIN COMMUNITY SUPPORT PROGRAMS FOR THEIR PREVIOUSLY INSTITUTIONAL CITIZENS.
‘COMMUNITY SUPPORT PROGRAM SET TO AID EX-MENTAL PATIENTS,* WASHINGTON POST, NOVEMBER
16, 1977, A28, COL. 3.

52 S. 1393 HEARINGS 27.
53 SEE CASES CITED NOTE 25 SUPRA.

54 ONLY ONE STATE IN THE NATION, NEW JERSEY, HAS A STATE-BASED INDEPENDENT ADVOCACY UNIT
EMPOWERED TO SUE OTHER DEPARTMENTS OF THE STATE TO SECURE THE RIGHTS OF ITS
INSTITUTIONALIZED CITIZENS. IT IS SIGNIFICANT, HOWEVER, THAT THE HEAD OF NEW JERSEY’S OFFICE
OF PUBLIC ADVOCACY PUBLICLY ENDORSED S. 1393 AND ITS COMPANION BILL IN THE HOUSE.
STATEMENT OF STANLEY C. VAN NESS, S. 1393 HEARINGS, 979. ONLY MINOR ASSISTANCE CAN BE
EXPECTED FROM STATE ADVOCACY PROGRAMS AUTHORIZED UNDER THE DEVELOPMENTALLY
DISABLED ASSISTANCE AND BILL OF RIGHTS ACT. THE INADEQUATE FUNDING FOR SUCH PROGRAMS
LEAVES SOME STATES WITH NO MORE THAN $20,000 PER YEAR TO FUND THEIR ADVOCACY PROJECTS.
CONVERSATION WITH JOE E. VARGYAS, DIRECTOR, A.B.A. MENTAL DISABILITY RESOURCE CENTER,
NOVEMBER 29, 1977. FURTHERMORE, PROGRAMS INSTITUTED UNDER THE ACT CANNOT PROVIDE HELP
TO INSTITUTIONALIZED, BUT NONDEVELOPMENTALLY DISABLED, JUVENILES, PRISONERS, THE
ELDERLY, OR MENTALLY ILL. THE INESCAPABLE CONCLUSION IS THAT IN THE FORESEEABLE FUTURE,
INSTITUTIONALIZED INDIVIDUALS WILL CONTINUE TO DEPEND ON THE U.S. JUSTICE DEPARTMENT AS
THE PRIMARY ENFORCER OF THEIR CONSTITUTIONAL AND FEDERAL STATUTORY RIGHTS.

55 TESTIMONY OF HARRY J. RUBIN, CHAIRMAN, LITIGATION PANEL, MENTAL HEALTH ASSOCIATION, S.
1393 HEARINGS, 453-54.

56 THE COST OF MOUNTING LITIGATION CHALLENGING INSTITUTIONAL PRACTICES IS ENORMOUS. IN
NEWMAN V. ALABAMA, 503 F.2D 1320 (5TH CIR. 1974), THE JUSTICE DEPARTMENT ASSISTED SUIT
SUCCESSFULLY CHALLENGING THE CONSTITUTIONALITY OF CONDITIONS IN THE ALABAMA STATE
PRISON SYSTEM, THE COURT RECEIVED 1,000 STIPULATIONS OF FACT, 5 VOLUMES OF PHOTOGRAPHS, 39
DOCUMENTARY EXHIBITS, 15 DEPOSITIONS, AND THE TESTIMONY OF EIGHT NATIONALLY RECOGNIZED
EXPERTS IN PENOLOGY, PSYCHOLOGY, AND PUBLIC HEALTH. THE NATIONAL PRISON PROJECT, WHICH
ASSISTED IN THAT SUIT, INCURRED $25,000 IN OUT-OF-POCKET COSTS, NOT INCLUDING SALARIES OF THE
PROJECT’S STAFF OR LOCAL ATTORNEYS. S. 1393 HEARINGS, 637. APPROXIMATING $50,000 HAS BEEN
SPENT TO DATE IN THE WILLOWBROOK SUIT EXCLUSIVE OF ATTORNEY’S FEES. S. 1393 HEARINGS, 809.

57 S. 1393 HEARINGS, 187. AND SEE CASES CITED NOTE 26 SUPRA.

58 E.G., GATES V. COLLIER, 501 F.2D 1291 (5TH CIR. 1974); NEWMAN V. ALABAMA, 503 F.2D 1320 (5TH CIR.
1974); WILLIAMS V. EDWARDS, 547 F.2D 1206 (5TH CIR. 1977); BATTLE V. ANDERSON, 376 F.SUPP. 402 (E.D.
OKLA. 1974); COSTELLO V. WAINWIGHT, 397 F.SUPP. 20 (M.D. FLA. 1975), AFF’D, 525 F.2D 1239 (5TH CIR.
1976).

59 S. 1393 HEARINGS, 813.
60 ID.

61 ID. AT 804.

62 ID. AT 637.

63 ID. AT 813.

64 E.G., TITLE VI OF THE CIVIL RIGHTS ACT OF 1960, 42 U.S.C. 1971(C) (VOTING); TITLE IV OF THE CIVIL
RIGHTS ACT OF 1964, 42 U.S.C. 2000C-6(A) (EDUCATION); TITLE VII OF THE CIVIL RIGHTS ACT OF 1964, 42
U.S.C. 2000E-6(A) (EMPLOYMENT); TITLE Il OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000A-5(A)
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(PUBLIC ACCOMMODATION); TITLE Il OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000BA) (PUBLIC
FACILITIES); TITLE VIII OF THE CIVIL RIGHTS ACT OF 1968, 42 U.S.C. 3613 (HOUSING). FOR ADDITIONAL
STATUTES, SEE THE OPINION OF THE CONGRESSIONAL RESEARCH SERVICE OF THE LIBRARY OF
CONGRESS, REPRINTED IN APPENDIX B.

65 SEE 11.B.2, SUPRA.
66 SEE NOTE 50 SUPRA.

67 STEPHEN BERZON, COMMENTING UPON THE JUSTICE DEPARTMENT’S ROLE IN THE GARY W. SUIT,
NOTED: ‘WE HAD VERY LITTLE IDEA WHAT WAS GOING ON BEHIND THOSE CLOSED FENCES AND
INSTITUTIONAL WALLS. THE JUSTICE DEPARTMENT WAS ABLE TO HIRE PANELS OF EXPERTS AND
THROUGH THE DISCOVERY PROCESS TO HAVE THOSE EXPERTS VISIT THE INSTITUTIONS.© S. 1393
HEARINGS, 789. THE HONORABLE NICHOLAS J. WALINSKI, WHO ADJUDICATED DAVIS V. WATKINS,
NOTED OF THE JUSTICE DEPARTMENT ATTORNEYS: ‘THE * * * MANAGED TO GET THE FBI (INTO THE
INSTITUTION) WHEN WE WERE HAVING PROBLEMS. THAT WAS RESISTED ALL THE WAY ALONG BY THE
INSTITUTION. THEY HAD ACCESS TO EXPERTS WHO WERE WELL VERSED IN THE FIELD OF WHAT
SHOULD BE DONE IN A MENTAL INSTITUTION. THEY WERE ABLE TO PRODUCE THOSE FOR US, WHICH
(NEITHER) THE STATE (NOR) LOCAL ATTORNEYS COULD * * * HAVE * * * DONE * * * . THEY WERE VERY
HELPFUL.® S. 1393 HEARINGS, 548.

68 384 F.SUPP. 1196 (N.D. OHIO 1974).
69 S. 1393 HEARINGS, 552.

70 IN A RECENT SUIT CHALLENGING CONDITIONS IN RHODE ISLAND’S PRISON SYSTEM, THE COURT
CONSOLIDATED 150 PRO SE PETITIONS, DISPOSING OF THEM IN A SINGLE ACTION. ROSS V. NOEL, C.A. NO.
75-032 (D.R.1.). IN A TEXAS CASE, EIGHT SEPARATE COMPLAINTS HAVE BEEN CONSOLIDATED FOR TRIAL
IN A SINGLE SUIT RUIZ V. ESTELLE, C.A. NO. 5523 (E.D. TEX.). SIMILAR CONSOLIDATION WAS POSSIBLE IN
PUGH V. LOCKE, 406 F.SUPP. 318 (M.D. ALA. 1976) (ALABAMA PRISON SUIT).

71 FOR FURTHER DISCUSSION AND CONFIRMATION OF THE CONSTITUTIONALITY OF THE BILL, SEE THE
OPINION PREPARED BY THE AMERICA LAW DIVISION OF THE CONGRESSIONAL RESEARCH SERVICE OF
THE LIBRARY OF CONGRESS, REPRODUCED IN APPENDIX B.

72 SEE NOTE 64 SUPRA.

73 IT BEARS EMPHASIZING THAT THE RELIEF ORDERED BY FEDERAL COURTS, THOUGH EXTENSIVE, HAS
SOUGHT NOT TO TRANSFORM THE INSTITUTIONS IN QUESTION INTO IDEAL PLACES OF HABILITATION,
BUT ONLY TO ENSURE THAT CONDITIONS THEREIN MET MINIMUM STANDARDS OF DECENCY REQUIRED
BY THE CONSTITUTION. AS STATED BY JUDGE WISDOM IN WYATT V. ADERHOLT: ‘THE PATIENTS HERE
DO NOT SEEK TO GUARANTEE THAT ALL PATIENTS WILL RECEIVE ALL THE TREATMENT THEY NEED OR
THAT MAY BE APPROPRIATE TO THEM. THEY SEEK ONLY TO INSURE THAT CONDITIONS IN THE STATE
INSTITUTIONS WILL BE SUCH THAT THE PATIENTS CONFINED THERE WILL HAVE A CHANCE TO RECEIVE
ADEQUATE TREATMENT.* 503 F.2D AT 1316. IN THE CONTEXT OF PRISON CONDITIONS, COURTS HAVE
SIMILARLY LIMITED RELIEF UNDER THE 8TH AMENDMENT TO MEASURES DESIGNED TO REMEDY
CONDITIONS WHICH ‘PRESENT A GRAVE AND IMMEDIATE THREAT TO HEALTH OR PHYSICAL WELL
BEING,* ‘SHOCK THE CONSCIENCE,‘ OR ‘OFFEND CONTEMPORARY CONCEPTS OF DECENCY AND HUMAN
DIGNITY AND PRECEPTS OF CIVILIZATION WHICH WE PROFESS TO POSSESS. GATES V. COLLIER,
QUOTING CAMPBELL V. BETO, 460 F.2D 765, 768 (5TH CIR. 1972); JACKSON V. BISHOP, 404 F.2D 571, 579 (8TH
CIR. 1968).

74 IN WYATT, FOR EXAMPLE, THE COURT DID NOT TAKE IMMEDIATE STEPS TO COMPEL STATE
OFFICIALS TO IMPROVE EXISTING CONDITIONS AT PARTLOW STATE HOSPITAL FOR THE MENTALLY
RETARDED. INSTEAD, IT DIRECTED THE ALABAMA DEPARTMENT OF MENTAL HEALTH TO DESIGN ITS
OWN PLAN FOR UPGRADING CONDITIONS TO MEET CONSTITUTIONAL STANDARDS. 325 F.SUPP. 781,
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785-86 (M.D. ALA. 1971). ONLY AFTER TWO DEADLINES HAD PASSED WITHOUT ANY SIGNS OF PROGRESS
DID THE COURT ITSELF, RELYING ON PROPOSALS OF COUNSEL FOR ALL PARTIES AND AMICI, DEFINE
THE MINIMAL CONSTITUTIONAL STANDARDS TO WHICH DEFENDANTS WOULD BE HELD.

75 THE SUPREME COURT HAS REPEATEDLY EMPHASIZED THE FLEXIBILITY OF SUCH CONCEPTS AS ‘DUE
PROCESS® AND ‘CRUEL AND UNUSUAL PUNISHMENT®. IN TROP V. DULLES, FOR EXAMPLE, THE COURT
NOTED THAT THE 8TH AMENDMENT ‘MUST DRAW ITS MEANING FROM THE EVOLVING STANDARDS OF
DECENCY THAT MARK THE PROGRESS OF A MATURING SOCIETY.® 356 U.S. 86, 100-01, 78 S.CT. 590, 2
L.ED.2D 630 (1958). THE FACT THAT THE AMENDMENT’S PROHIBITION AGAINST CRUEL AND UNUSUAL
PUNISHMENT MUST BE FLEXIBLE ENOUGH TO REFLECT THESE EVOLVING STANDARDS OF DECENCY
DOES NOT RELIEVE COURTS OF THE OBLIGATION TO CONSTRUE IT, NOR STATES OF THE OBLIGATION TO
COMPLY WITH THE AMENDMENT AS CONSTRUED.

76 SEE S. 1393 HEARINGS, 37. IT IS NOTEWORTHY THAT IN EVERY CASE IN WHICH THE ATTORNEY
GENERAL HAS PARTICIPATED, THE CHALLENGED INSTITUTIONAL CONDITIONS HAVE FAILED TO MEET
ANY NATIONALLY RECOGNIZED STANDARD.

77 IN THE WORDS OF THE HONORABLE RICHARD T. RIVES, FORMER CHIEF JUDGE OF THE U.S. COURT OF
APPEALS FOR THE FIFTH CIRCUIT: ‘I LOOK FORWARD TO THE DAY WHEN THE STATE AND ITS POLITICAL
SUBDIVISIONS WILL AGAIN TAKE UP THEIR MANTLE OF RESPONSIBILITY, TREATING ALL OF THEIR
CITIZENS EQUALLY, AND THEREBY RELIEVE THE FEDERAL GOVERNMENT OF THE NECESSITY OF
INTERVENING IN THEIR AFFAIRS. UNTIL THAT DAY ARRIVES, THE RESPONSIBILITY FOR THIS
INTERVENTION MUST LIE WITH THOSE WHO THROUGH THEIR INEPTITUDE AND PUBLIC DISSERVICE
HAVE FORCED IT. DENT V. DUNCAN, 306 F.2D 333, 337-38 (5TH CIR. 1966).

78 NO ATTEMPT HAS BEEN MADE TO DISTINGUISH BETWEEN VOLUNTARILY AND INVOLUNTARILY
INSTITUTIONALIZED INDIVIDUALS. THE COMMITTEE BELIEVES THAT SEVERAL CONSIDERATIONS MAKE
SUCH A DISTINCTION INADVISABLE. FIRST, CONGRESS’ PROFESSED NATIONAL COMMITMENT TO THE
ADEQUATE CARE OF THE INSTITUTIONALIZED HAS NEVER BEEN LIMITED TO PROTECTING THOSE
INVOLUNTARILY CONFINED, BUT HAS EXTENDED TO SECURING DECENT AND HUMANE LIVING
CONDITIONS FOR ALL INSTITUTIONALIZED CITIZENS. SECOND, IN THE CASE OF MENTALLY RETARDED
INDIVIDUALS AND CHILDREN, CONCEPTS OF VOLUNTARINESS HAVE NO PRACTICAL MEANING. PLACED
‘VOLUNTARILY*® BY THEIR PARENTS OR GUARDIANS, MOST EXERCISE NO INDEPENDENT CHOICE IN THE
DECISION; MANY ARE INCAPABLE OF CONTEMPLATING SUCH A CHOICE, AND MOST HAVE NO
ALTERNATIVE SHELTER. SEE HALDERMAN V. PENNHURST, C.A. NO. 74-1345 (E.D. PA. DECEMBER 23, 1977,
UNPUBLISHED OPINIONS AT 38). THIRD, PERSONS WHO VOLUNTARILY ENTER INSTITUTIONS TO RECEIVE
TREATMENT FOR MENTAL OR EMOTIONAL DISORDERS OFTEN ARE SUBSEQUENTLY COMMITTED AS
INVOLUNTARY PATIENTS. MOST STATES PROVIDE THAT EVEN VOLUNTARY PATIENTS MUST OBSERVE A
WAITING PERIOD BEFORE LEAVING AN INSTITUTION. S. 1393 HEARINGS, 112-15. FINALLY, MOST
INSTITUTIONS DO NOT SEGREGATE VOLUNTARILY AND INVOLUNTARY RESIDENTS. SEE HALDERMAN V.
PENNHURST, SUPRA AT 17. NYSARC V. ROCKEFELLER, 357 F.SUPP. 752, 756 (E.D.N.Y. , 1973). ALL SHARE
THE SAME LIVING AREAS, SANITATION FACILITIES AND SLEEPING QUARTERS, EAT THE SAME FOOD,
RECEIVE SIMILAR MEDICATION, AND ARE SUBJECT TO THE SAME INSTITUTIONAL CONDITIONS AND
PRACTICES. THUS, CONSIDERATIONS OF BOTH POLICY AND PRACTICALITY MILITATE AGAINST
DIFFERENTIATING BETWEEN VOLUNTARY AND INVOLUNTARY RESIDENTS. IT IS SIGNIFICANT THAT
COURTS HAVE NOT MADE SUCH A DISTINCTION IN ORDERING RELIEF FOR INSTITUTIONALIZED
PLAINTIFFS. ALTHOUGH THE , DISTINCTION HAS OCCASIONALLY AFFECTED THE CONSTITUTIONAL
THEORY UNDER WHICH RELIEF HAS BEEN GRANTED, IT HAS RARELY, IF EVER, AFFECTED THE SCOPE OF
SUCH RELIEF. MORE IMPORTANT, IT HAS NO BEARING WHATSOEVER ON THE EFFORTS OF THE
ATTORNEY GENERAL TO SECURE FOR ALL INSTITUTIONALIZED INDIVIDUALS THE FULL MEASURE OF
WHATEVER RIGHTS THEY MAY HAVE UNDER THE CONSTITUTION AND FEDERAL LAWS.

79 SEE, E.G., UNITED STATES V. GREENWOOD MUNICIPAL SEPARATE SCHOOL DISTRICT, 406 F.2D 1086
(5TH CIR. 1967) (TITLE VI OF THE CIVIL RIGHTS ACT OF 1964, 42 U.S.C. 2000C-6); UNITED STATES V. BOB
LAWRENCE REALTY, INC. 474 F.2D 115 (5TH CIR. 1973), CERT. DENIED, 414 U.S. 1973) (TITLE VIII OF THE
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CIVIL RIGHTS ACT OF 1968, 42 U.S.C. 3601 ET SEQ.).

80 UNITED STATES V. IRONWORKERS LOCAL 86, 443 F.2D 544 (9TH CIR.), CERT. DENIED, 404 U.S. 984 (1971)
(EMPLOYMENT); UNITED STATES V. HUNTER, 459 F.2D 205 (4TH CIR.), CERT. DENIED 409 U.S. 934 (1972)
(HOUSING).

81 IN A CASE BROUGHT UNDER 42 U.S.C. 1983, FOR EXAMPLE, JUDGE STEVENS, PRIOR TO HIS
APPOINTMENT TO THE SUPREME COURT, NOTED THE PROBLEMS OF READING SECTION 1983
EXPANSIVELY AND STRESSED THE IMPORTANCE OF RESTRICTING SUITS BROUGHT UNDER THAT
SECTION TO THOSE INVOLVING SIGNIFICANT FEDERAL QUESTIONS: ‘THE FEDERAL INTEREST IN
CONSERVING FEDERAL JUDICIAL RESOURCES FOR LITIGATION IN WHICH SIGNIFICANT FEDERAL
QUESTIONS ARE AT STAKE FAVORS A CONSTRUCTION OF THE CIVIL RIGHTS ACT WHICH WILL NOT
ENLARGE IT TO PROVIDE AN ALTERNATIVE MEANS OF PROCESSING ORDINARY FEDERAL COMMON LAW
TORT CLAIMS.* KIMBROUGH V. O’NEIL. 523 F.2D 1057, 1066 (7TH CIR. 1975).

82 FOR EXAMPLE, IN THE GARY W. CASE, MORE THAN 40 PRIVATE INSTITUTIONS WERE NAMED AS
DEFENDANTS, ALONG WITH THE STATE OF LOUISIANA. SOME OF THE FACILITIES HOUSED FEWER THAN
25 YOUNGSTERS, AND IT WAS THE STATE’S PRACTICE OF SENDING CHILDREN TO SUCH SUBSTANDARD,
INADEQUATE FACILITIES THAT CONSTITUTED A PATTERN OF UNCONSTITUTIONAL CONDUCT.

83 SEE, E.G., 42 U.S.C. 2000A-5 (DISCRIMINATION IN PUBLIC ACCOMMODATIONS); 42 U.S.C. 2000B
(DISCRIMINATION IN PUBLIC FACILITIES); 42 U.S.C. 2000C-6 (DESEGREGATION OF PUBLIC SCHOOLS); 42
U.S.C. 2000E-6 (DISCRIMINATION IN EMPLOYMENT); 42 U.S.C. 3613 (FAIR HOUSING).

84 IN MANY INSTANCES, THE RELIEF ORDERED HAS REQUIRED THE EXPENDITURE OF STATE FUNDS.
COURTS HAVE REPEATEDLY HELD THAT SUCH RELIEF IS NOT BARRED BY THE 11TH AMENDMENT. AS
STATED BY JUDGE WISDOM IN WYATT V. ADERHOLT: ‘IT GOES WITHOUT SAYING THAT STATE
LEGISLATURES ARE ORDINARILY FREE TO CHOOSE AMONG VARIOUS SOCIAL SERVICES COMPETING
FOR LEGISLATIVE ATTENTION AND STATE FUNDS. BUT THAT DOES NOT MEAN THAT A STATE
LEGISLATURE IS FREE, FOR BUDGETARY OR ANY OTHER REASONS, TO PROVIDE SOCIAL SERVICE IN A
MANNER WHICH WILL RESULT IN THE DENIAL OF INDIVIDUALS’ CONSTITUTIONAL RIGHTS.* 503 F.2D AT
1314-15. SEE ALSO NYSARC V. ROCKEFELLER, 357 F.SUPP. 753, 765 (E.D.N.Y. 1973); MORALES V. TURMAN,
383 F.SUPP. 53, 60 (E.D. TEX. 1974). FOR CASES SANCTIONING MANDATORY EXPENDITURES OF STATE
FUNDS TO UPGRADE PENAL FACILITIES, SEE, E.G., CRUZ V. BETO, 405 U.S. 319 (1972); JOHNSON V. AVERY,
393 U.S. 483 (1968); CAMPBELL V. BETO, 460 F.2D 760 (5TH CIR. 1972); HOLT V. SARVER, 309 F.SUPP. 362 (E.D.
ARK. 1970), AFF’D 442 F.2D 304 (8TH CIR. 1971). FOR SIMILAR CASES IN THE CONTEXT OF JUVENILE
DETENTION FACILITIES, SEE E.G., NELSON V. HEYNE, 491 F.2D 352 (7TH CIR. 1974); MARTARELLA V.
KELLEY, 359 F.SUPP. 479 (S.D.N.Y. 1972); INMATE OF BOYS’ TRAINING SCHOOL V. AFFLECK, 346 F.SUPP.
1354 (D.R.I. 1972); MORALES V. TURMAN, 364 F.SUPP. 166 (E.D. TEX. 1973).

85 FOR FURTHER DISCUSSION OF THE SCOPE OF RELIEF SOUGHT BY THE ATTORNEY GENERAL AND
GRANTED BY COURTS IN PAST LITIGATION ON BEHALF OF THE INSTITUTIONALIZED, SEE THE LETTER
FROM ASSISTANT ATTORNEY GENERAL DREW S. DAYS IIl TO SENATOR BIRCH BAYH, REPRINTED IN
APPENDIX A.

86 THIS PROVISION IS SIMILAR TO THAT FOUND IN TITLE VII OF THE CIVIL RIGHTS ACT OF 1964. SEE
CHRISTIANSBURG GARMENT CO. V. EEOC, 434 (U.S.) 412.

87 SEE, E.G., WYATT V. STICKNEY, 325 F.SUPP. 781, 334 F.SUPP. 1341, 344 F.SUPP. 373, 344 F.SUPP. 387 (M.D.
ALA. 1971-72), AFF’D SUB NOM. WYATT V. ADERHOLT, 503 F.2D 1305 (5TH CIR. 1974); GATES V. COLLIER,
349 F.SUPP. 881 (N.D. MISS. 1972), AFF’D, 501 F.2D 1291 (5TH CIR. 1974).

88 ATTORNEY GENERAL GRIFFIN BELL HAS STATED PUBLICLY THAT UNDER THE AUTHORITY GRANTED
BY S. 1393 NO LITIGATION WILL BE UNDERTAKEN ‘UNTIL ALL EFFORTS AT VOLUNTARY COMPLIANCE
HAVE FAILED.© ADDRESS BY THE HON. GRIFFIN B. BELL, BEFORE THE NATIONAL ASSOCIATION OF
ATTORNEYS GENERAL, INDIANAPOLIS, IND., JUNE 1977. THE DEPARTMENT HAS , ESTIMATED, IN FACT,
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S. REP. 96-416, S. REP. 96-416 (1979)

THAT NO MORE THAN 7 TO 10 SUITS PER YEAR WILL BE INITIATED UNDER THE AUTHORITY GRANTED BY
S. 1393. INTERVENE IN PENDING LITIGATION, ABSENT EXPRESS AUTHORIZATION FROM CONGRESS. SEE
MOTIONS

89 AS NOTED ABOVE, THERE IS GROWING DOUBT AS TO THE ATTORNEY GENERAL’S AUTHORITY EVEN
TO DISMISS THE UNITED STATES AS PLAINTIFF-INTERVENOR IN HORACEK AND UNITED STATES V. EXON,
C.A. NO. 72-L299 (D. NEB. 1976); ALEXANDER AND UNITED STATES V. HALL, C.A. NO. 72-209 (D.S.C. 1976);
RONE AND UNITED STATES V. FIREMAN, C.A. NO. 75-35A (N.D. OHIO). SEE ALSO NOTE 47 SUPRA.

90 SEE ANNUAL REPORT OF THE ATTORNEY GENERAL FOR 1974, AT 73-74; ANNUAL REPORT FOR 1975, AT
85-86.

91 SEE NOTE 81 SUPRA.
92 85S.CT. 808, 13 L.ED.2D 717.

93 ‘IN SUM, STATE SYSTEMS FREQUENTLY ARE NOT CAPABLE OF VOLUNTARILY CORRECTING
VIOLATIONS OF CONSTITUTIONAL AND STATUTORY RIGHTS OF INSTITUTIONALIZED PEOPLE BECAUSE
EITHER THEY DENY THAT THERE ARE VIOLATIONS, OR, SOMETIMES IN ADDITION THEY LACK THE
RESOURCES OR THE WILL TO CORRECT VIOLATIONS.* PREPARED STATEMENT OF ASSISTANT ATTORNEY
GENERAL DREW DAYS 1II, S. 10 HEARINGS AT P. 36.

94 S. 10 COMMITTEE REPORT AT P. 17.

95 SEE S. 10 HEARINGS, TESTIMONY OF SENATOR EXON AT P. 238; NEW HAMPSHIRE ATTORNEY GENERAL
RATH AT P. 303; DR. WILLIAM S. , HALL, SOUTH CAROLINA COMMISSIONER OF MENTAL HEALTH, AT P.
317.

96 S. 10 COMMITTEE REPORT AT P. 23.

97 LETTER FROM THEN-MISSOURI ATTORNEY GENERAL DANFORTH TO THEN-ATTORNEY GENERAL
WILLIAM SAXBE, DATED JAN. 30, 1975. EXHIBIT SUBMITTED FOR THE RECORD, S. 10 HEARINGS AT P. 230.

98 JUDGE JOHNSON WAS THE JUDGE IN WYATT V. STICKNEY AND HIS ACTIONS IN THAT LANDMARK
CASE ESTABLISHED HIM AS THE JUDICIAL LEADER IN PRESSING FOR THE RIGHTS OF THE
INSTITUTIONALIZED.

99 THESE REMARKS WERE DELIVERED IN FEBRUARY OF 1978 WHEN SOUTH CAROLINA DEDICATED ITS
NEWEST PSYCHIATRIC HOSPITAL. QUOTED IN TESTIMONY OF DR. WILLIAM S. HALL, SOUTH CAROLINA
COMMISSIONER OF MENTAL HEALTH, S. 10 HEARINGS AT P. 321.

100 QUOTED IN TESTIMONY OF DR. WILLIAM S. HALL, S. 10 HEARINGS AT P. 319.
101 S. 10 HEARINGS AT P. 320.
102 TESTIMONY OF DR. WILLIAM S. HALL, S. 10 HEARINGS AT P. 319.

103 SEE TESTIMONY OF NEW HAMPSHIRE ATTORNEY GENERAL RATH, S. 10 HEARINGS BEGINNING ON P.
270.

104 TESTIMONY OF ASSISTANT ATTORNEY GENERAL DREW DAYS Ill, S. 10 HEARINGS ON P. 19.
105 TESTIMONY OF ASSISTANT ATTORNEY GENERAL DREW DAYS IlI, S. 10 HEARINGS AT P. 22.

106 SEE TESTIMONY OF JOHN MURPHY, CALIFORNIA ATTORNEY GENERAL’S OFFICE, S. 10 HEARINGS AT
P. 287.
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S. REP. 96-416, S. REP. 96-416 (1979)

(Note: 1. PORTIONS OF THE SENATE, HOUSE AND CONFERENCE REPORTS, WHICH ARE DUPLICATIVE OR ARE DEEMED TO BE
UNNECESSARY TO THE INTERPRETATION OF THE LAWS, ARE OMITTED. OMITTED MATERIAL IS INDICATED BY FIVE ASTERISKS:
*xkkk 2. TO RETRIEVE REPORTS ON A PUBLIC LAW, RUN A TOPIC FIELD SEARCH USING THE PUBLIC LAW NUMBER, e.g., TO(99-495))

S. REP. 96-416, S. Rep. No. 416, 96TH Cong., 1ST Sess. 1979, 1980 U.S.C.C.A.N. 787, 1979 WL 10369 (Leg.Hist.)
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