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September 13, 2022 
 
 
Lyle W. Cayce, Clerk   
United States Court of Appeals for the Fifth Circuit 
600 S. Maestri Place 
New Orleans, LA 70130-3408 
 
Via ECF 
 
Re:  U.S. Navy SEALs 1-26 v. Biden, No. 22-10077 consolidated with 22-10534 

Dear Mr. Cayce, 

Pursuant to Federal Rule of Appellate Procedure 28(j), Plaintiffs-Appellees submit 
additional authority and newly discovered facts that counsel just became aware of 
this morning.1 On June 2, 2022, the Department of Defense Acting Inspector 
General (DoDIG) sent a memo to the Secretary of Defense to inform him “of 
potential noncompliance with standards for reviewing and documenting the denial 
of religious accommodation requests of Service members identified through 
complaints submitted to [DoDIG]” regarding DoD’s handling of religious 
accommodation requests pertaining to the COVID-19 vaccine mandate. Among 
DoDIG’s findings, which undermine Defendants-Appellants’ arguments in this 
appeal: 

• There is a “trend of generalized assessments rather than the individualized 
assessment that is required by Federal law and DoD and Military Service 
policies.” 

• The denial memorandums reviewed “did not reflect an individualized analysis 
demonstrating that the Senior Military Official considered the full range of 
facts and circumstances relevant to the particular religious accommodation 
request.” 

 
1 See DoDIG memo to SECDEF highlights deliberate violation of Federal Law within the DoD, Terminal X (Sept. 13, 
2022), https://trmlx.com/dodig-memo-to-secdef-highlights-deliberate-violation-of-federal-law-within-the-dod/. 
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• The “volume and rate at which decisions were made to deny requests is 
concerning. . . . Assuming a 10-hour work day with no breaks or attention to 
other matters, the average review period was about 12 minutes for each 
package. Such a review period seems insufficient to process each request in 
an individualized manner and still perform the duties required of their 
position.” 

A copy of the memo is attached. 

 

Respectfully submitted,  

       /s/Heather Gebelin Hacker 
Heather Gebelin Hacker 
Counsel for Plaintiffs-Appellees  

 
 
 
Encl: Info Memo from DoD Acting Inspector General Sean W. O’Donnell to Defense 
Secretary Lloyd Austin 
 
cc: All counsel of record via ECF 

Case: 22-10077      Document: 00516469579     Page: 2     Date Filed: 09/13/2022



A 

Case: 22-10077      Document: 00516469579     Page: 3     Date Filed: 09/13/2022



  

Case: 22-10077      Document: 00516469579     Page: 4     Date Filed: 09/13/2022



 

Case: 22-10077      Document: 00516469579     Page: 5     Date Filed: 09/13/2022


	28j Letter re IG Memo
	IG_Memo_to_SecDef

